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SOS. Proceedings at the Conference in the Savoy, respecting a 
Review ot‘ the Liturgy : 13 Charles II. a. d. 1661. [2 Col- 
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225.] 

At the Restoration, the Church recovered 
%viih the Crown ; though this ground was not 
gained without some contesit with the dilsent- 
iiig party. Neither is this stuiggle much sur- 
prising, if we consider, that fur 14 or 15 
years last past the hierarchy had been broken, 
the liturgy laid aside, and a new form both as 
to worship and government, publicly pre- 
vailed. The Proshy termiis had several circum- 
stances of advantage to support their hopes. 
Possession of tiic chair, the inclination of no 
small numbers of the people, the countenance 
ofgreat men, and the king’s dechiration at 
Breda, gave this party no uncomfortable pros- 
pect. To keep them somewhat sanguine in 
their expectations. Dr. lieinolds, Dr. Spurstow, 
Dr. Wallis, Dr. Hates, Dr. Manton, Mr. Ca- 
lamy, Mr. Ask, Mr. Baxter, Mr. Case, and 
two or three more, were made the king's chap- 
lains in ordinary ; though none of them ever 
preached before his majesty excepting Culamy, 
Bciiiolds, Baxter, Spurstolv, and Woodbridge ; 
and none of these but once. However, this 
appearing in the chapel, made their access to 
his majesty the more easy. To pursue their , 
interest therefore they waited on his majesty j 
soon after the restoration, being introduced by | 
the carl of Manchester. In their address,. 

They recommended the uniting die ki.igdom ' 
in matters of religion ; that if his majesty 
would pU;asG to coiicrihut.c his assistance no- 
thing cold*’ more promising than the present 
juiictfv.iie ; - they intr^mted that the terms of 
Union might incliide nothing bat necessary 
tb';,-s : that the true exercise of church disci- 
iG might be allowed : that those ministers 
who were most serviceable for this branch of 
the function might not be laid aside, nor 
“^mworihy uriqualilyed men, put upon! the 
people." 

▼OL. VI. 


The king declared himself much pleased, 
with theii' reconciling temper, and resolved to 
do his part for promoting what was suggested r 
but told them withal, That this agreement 
could not be expected without something of 
cession and abatement on both sides : that if 
the issue did not answer, it should not be his 
fault but their own s that he was resolved Uf 
leave no proper iiictliods unattempted, for pfd- 
curing a harmony, and drawing the distant 
persuasions to a good iindenstanding. To this 
end lie desired them to lay some proposals 
before him touching church government. That 
this main difference being once settled, .other 
matters would be easily accommodated." And 
here his majesty ordered them to set down the 
full length of their concessions. They told 
the king they were but a small number, and 
bad no commission from their brethren to 
declare themselves upon this head. They dc- • 
sired therefore they might have leave to ac- 
quaint their brethren in the country with his. 
majesty’s commands, and receive their senti- 
ments "upon this argument. The king re^lihcf,. 
that method would be dilatory, and make too 
much noise : that therefore he had rather the 
proposals should come from themselves^^^id 
that for fuller information, they miglft coaima- 
nicate this athur with their friends m the city* 
To this their answer was ; They were in no 
cuiiditioQ either to speak for, or oblige other 

people : and therefore what they ofltered liift 
ma jesty pould only be taken for their own sense ’’ 
The king let them know they sliould be con- 
strued no otherwise, and that he did not design 
to convene a Synod or Assembly of the other 
party, but only make use of a few for adjusting 
tiiis matter." Upon this, these divines be^d 
th** king that when they laid their concession* 
before him, hii majesfy would onl*r their 
B 
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brethren of the Church of England, might mercy of God, that immediately after so won- 
deliver ill a paper of the utmost they could derfull and peaceable restoration . to your 
yield : that when the relaxations of both sides throne and government (for which we blew 
were compared^ the succesifc might the better be his name) he^has stired up your royal heart, 

, conjectured. The king, thinking this reason- as to a zealous testimony against prophaneneSs, 
able, promised their request. so to endeavour an happy composing of the 

Upon tins they summoned the city minis- differences and healing the said breaches which 
ters to meet and consult at Sioii college, not are in the church. And we shall according to 
excluding such of tlieir country brethren as our bounden duty, become humble suitors to 
would attend, that it might not be said after- the throne of grace, that the God of peace, 
wards they took upon themselves the conclud- ivho has put such a thing as this into your 
ing so weighty an affair. After .two or three majesty's heart, will, by his heavenly wisdom 
weeks consultation they agreed upon a paper ind holy spirit assist you herein, that you may 
to the following purpose, drawn up chiefly by bring your llesolutions to a perfect eftect and 
Dr. Reynolds,' Dr. Worth, and Mr. Calamy, issue — 

which, together with archbishop Usher’s reduc- ‘‘ In humble conformity to your majesty’s 
tion of Episcopacy, they offered to the king ; Christian designs, we taking it for granted, that 
with the Allowing Address i* ihere is a firm agreement between our brethren 

** May it please vour most excellent ma- 

jesty ; We your majesty’s most loyal subjects ;iension from the sacrament, would not be 
cannot but acknowledge it as a very great eforined, who, it* they would still remain con- 

.umacious and incorrigible, the sentence of 
* This Primate’s scheme was necessary to excommunication might be decreed against 
avoid the corruptions, partiality, and tyranny them by tlie Synod, and accordingly be exe- 
incident to the administration of a single person, cuted in the parish where they lived. Hitherto 
The things which they chiefly blamed in the also all things that concerned the parochial 
English hierarchy were; the great extent of ministers might be referred, whether they did 
the bishop’s dioccss ; their deputing comissa- touch their doctrine or their conversation : as 
ries ; chancellors, and oflicials to act in their also the censure of all new opinions, heresies, 
stead; their assuming the sole power of ordi- and sahisins, which did arise within that cir- 
natioii and jurisdiction ; and acting so arbi- cuit, with liberty of appeal if need so require^ 
trarily in visitation articles. Besides this, they unto the Diocesan Synod, 
objected their bringing in new ceremonies, and 111. ‘‘The Diocesan Synod might be held 
suspending; ministers at pleasure : fur reform- nice or twice in the year, as it should be 
iiig these evils, as they called them, they pro- thought most convenient ; therein all the 
pi|^d that bishop Usher’s notion of episcopal Suffragaiis, and the rest of the rector^ or in- 
government might be rticeived as tlie ground- cumbeni pastors, or a certain select number 
work of an accommodation. This Primate’s out of every deanery within that diocese might 
acheme is couched under the four follovviiig meet ; with whose consent or the major part of 
propositions. them, all things might be concluded by the 

I. “'Usher would have ir, that in every parish bishop or superinteiidcut (call him which yot» 
the rector, or the incumbent pastor, together will) or in bis absence by one of the Siiffra- 
with the church- warden and sidt man, may gans, whom he should depute in his stead, to 
every week lake imiire uf such as live scaiida- b«^ moderator of that assembly. Here all 
lousfy in the congregation ; wlio are to rccc'.ve mailers of groat moment might he taken into 
auch several .adnioiiitioiis and reproofs as tin* consideration, and the orders of the monthly 
quality of their offence shall dcsci-vc ; and if Synods revised, and, if need be, reformed. And 
by this means they cannot be rccl.aimed they if here ;ilso any matter of difliculty could nofc 
may be presented unto the next mciuhly receive a full determi nation it might be referred.. 
Synod, and in the mean time, be debarred by to the next provincial, or nation Synod, 
the P.^or from access unto the Lord’s table. IV. “ The provincial Synod might consist of 
' ir, " VVhereas by a statute in the 26 of Hen. 8 all the Bishops and Suffragans and such of the 
• (revived in the 1st of Q. Eliz.) Suffragans are clergy as should be elected out of every 
apj}ointed to be erected in 26 several places of diocese within tlie province. The primate of 
this^Usigd^n, the number of them might be either province, might be the moderator of this 
ver^ well coufurmed unto the several rural meeting (or in his room some one of tiitt 
deaneries, into which every diocese is subdi- bisliops appointed by him) and ail matters 
ifided ; which being done, the Suffragan (sup- ordered therein by common consent, as in the 
plying the. place of these wlio in the ancient former assemblies. This Synod might be held 
church were called Chorepiscopi) might every every third year, and if the parliament do ihea 
month assemble a Synod of all the rectors or sir, both the primates and provincial Synods 
incumbent pastors, within the precinct, and of the land might join together and make up a 
according to the major part of their voices, national council ; wherein all appeals from 
conclude all matters that should he brought inferior Synods might be. received, all their a ct» 
into debate before tliem. To this Synod the examined, and nil ecclesiastical constitution* 
rector and churchwardens mr^ht present suel; which|Concern the state of the church gf ilia 
Mupenitent persaus^asby adinoniuoa and sus* whgleliatiQU established.” 
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and us, iiijthe doctrinal truths of the reformed sent accordingly. Also many innovations and 
religion, and in the substantial parts of divine ceremonies were imposed upon ministers and 
worship, humbly desire, people not required by law. 

First that we may be secured of those For remedy of these evils wfe crave leave to 
things ill practice of which we seem to be agreed offer, 

in principle ; as, “1. The late most reverend . Primate of 

** 1. That those of our flocks that are serious Ireland, his Reduction of Episcopacy into the 
in matters of their salvation may not' be re- form of Synodical Government, 
proachfully handled by words of scorn or any 2. We humbly desire, that the Suffragans 
abusive language, but may be encouraged in orCborepiscopi, may be chosen by the respec- 
their duties of exorting and provoking one tive synods. 

another in their most holy faith, and of fur- 3. That no oaths or promises of obedience 
thcringone another in the ways of eternal life. to tlie bishrip!», nor any unnecessary subscrip- 
“ 2. That each congregation may iiave a tions or engagements be made necessary to ordi- 
Jearned, orthodox, and godly pastor; that the nation, institution, or induction, ministration, 
people may be publicly instructed by preaching communion or immunities of ministers, they 
every Lord*8 day, by catechising, by frequent being responsible for any transgression of the 
administring the Lord’s Supper and Baptism ; law. And that no bishops or ecclesiastical 
and that effectual provision by law. may be governors may exercise their government, by 
made, that such as arc insufficient, negligent, or their private will, or pleasure, but only by such 
scandalous, may not officiate. rules, canons, and constitutions, as shall be 

** 3 . That none may be admitted to the established by parliament.” 

Lord’s Supper till they personally own their “ Secondly, coitcerning Liturgy, 
baptismal covenant by a credible profession of 1. We are saiisfyed in our judgments con- 
faith and holiness, not contradicted by a scan- cerning the lawfulness of a liturgy, or form of 
dalous life. That to such only Confirmation worship, provided it be for matter agreeable to 
may be administered ; and that the approba- the word of God, and suited to the nature of 
tion of the pastor to whom the instructing the several ordinances and necessities of the 
those under his charge doth appertain, may church, neither too tedious, nor composed of 
be produced before any person receives con- too short prayers nr responsals, nor dissonant 
flrmation. from the liturgies of other reformed churches, 

** 4. That an elfeclual course be taken for nor too rigorously imposed, nor the minister 
the sanctification of the Lord's day, appro- confined thereunto, but that he may also make 
printing the same to holy exercises both in use of his gifts for prayer and exhortation, 
public and private, without any unnecessary 2. Forasmuch as the book of common* 

divertisemciits.” prayer is in some things justly offensive, ifdid 

Then formatters in difference (viz.) Cliurch | needs amendment, we most humbly pray, that 
government, Liturgy, and Ceremonies, we hum- some learned, godly, and moderate divines of 
bly represent, both persuasions, may be employed to compile 

** That we do not renounce the true antient such a form as is before described as much as 

{ primitive episcopacy or presidency as it was bal- may be in scripture words; or at least to 
anced with a due commixtion of Presbyters. If revise, and reform the old ; together with an 
therefore your majesty, in your grave wisdom addition of other various forms in Script are 
and moderation, shall constitute such an epis- phrase, to be used at the minister’s choice.” 
copacy we shall humbly submit thereunto. Thirdly, concerning Ceremonies. 

And in order to nii accommodation in this “ We hold ourselves obliged' in every part 
weighty affair, we desire humbly to offer some of divine worship, to do ail things decently 
particulars which we conceive were amiss in and in order, and to edification ; and are 
the episcopal government as it was practised willing to be determined by authority in such 
before the year 1040. things, as being merely circumstantial, are 

1. The great extent of the bishops diocese, common to human actions and societies'And di;e 
which we apprehend too large for his personal to be ordered by the liglit of nature, and i 
inspection. human prudence. 

“2. That by reason of this disability the As to divers ceremonies formerly r^twned 

bishops did depute the adiiiinistraiion in mat- in the church of England, we do, ii^llliumUity, 
ters of spiritual cogniziince, to commissaries offer lo your majesty the following coiisidera- 
chancellors, officials, whereof some are secular tions. 

persons and could not administer that power “ That the worship of God is in itself pure 
that originally belongs to the officers of the and perfect, and decent without any such cere- 
church. monies. That it is then most pure and accep- 

^ 3. That the bishops did assume the sole table when it has least of human mixtures, 
power of ordination and jurisdiction to them- That these ceremonies have been imposed and 
selves. advanced by some, so as to draw near to the 

4. That some of the bishops exercised an significance and moral efficacy of sacraments, 
arbitrary power, by sending forth articles of That they have been rejected by many of the 
visitation, enquiring unwarrantably into Several reformed churches abroad, and have been ever 
tilings ; and dwetuing church wardens pre- the subject of conieiitiou and endlm disputes 
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in this church ; and therefore being in their 
own nature indiderent and mutable, they 
ought to be changed, lest in time they should 
be apprehended as necessary as the substaiitials 
of worship themselves. 

“ May it therefoie please your majesty gra- 
ciously to grant, that kneeling at the Lord’s 
Supper, and such holy days as are but of human 
institution, may not be imposed on such as 
scruple them. That liie use of the surplice 
and cross in baptism, and bowing at the name 
of Jesus, may be abolished. And forasmuch 
as erecting altars and bowing' towards them, 
and such like (having no foundation in the 
law of the land) have been introduced and 
imposed, we humbly beseech your majesty, 
that such innovations may not be used or im- 
posed for the future.'* 

When the Presbyterian divines came to 
court with these proposals the king received 
them favourably, and promised to bring both 
parties together. His majesty told them, he 
was glad to hear that they were for a liturgy, 
and forms of prayer, and that they were 
mrilling to yield to the essence of episcopacy, 
and therefore he doubted not of proonrin.*, an 
accommodation.. The ministers expected to 
have met the bishops with their papers ofpro- 
osals, but none of them appeared, having been 
etter instructed in a private coiifeience with 
the lord chancellor Hyde, who told them, it 
was not their business to bring proposals, 
because they were in possession of the laws of 
the land ; that the hierarchy and service hook 
‘being the only legal establishment ought to he 
tilt standard of agreement ; and therefore they 
had nothing to do' but to answ'er the exceptions 
of the ministers against it. Accordingly instead 
of a Conference, or Paper of Propos Vs which 
the ministers expected, the bishops havr.icr ob- 
tained a copy of the Pajier of the Pn sbyterians, 
drew up an Answer in writing which was coui- 
inunicated to their ministers, July b. 

In this Answer the bishops take notice of the 
ministers* conce.ssions in their preamble, ** as 
that they agree with them in the sub^Cantials 
of doctiine and worship;’* and infer from 
thence, that their particular exceptions are of 
less importance and ought not to be stood upon 
to the disturbance of the peace of the church. 

^ rA« tr> their preliminary requests, they con- 
ceive the laws of tJie realm have made a suffi- 
cient provision, and that no farther security 
can be given. As for iibeity of conscience 
the^Xiftle "wiiimg to comply, provided a passage 
not he opened for private conventicles ; 
for should such an indulgence be granted, the 
consequences might prove very unserviceable 
to the state. That they approve the fixing a 
godly minister in each parish, but do not un- 
derstand wbat.is meant by residing on his cure, 
nor how far those words may be stretched ; 
nor what farther provision can be made upon 
that head. As for Confirmation, and the bar- 
ring scandalous persons from the Communion, 
they thought the church had taken sufficient 
care of tlmt matter. And touching the obser* 


vation of the Lord’s day ; They reply^ the laws 
of the kingdom were stricter than tliQse of any 
foreign reformed Coniinuiiiou whatsoever. 

To the particulars they answer, 

1. Concerning church-government, That 
they never heard any just reasons for a dii^seiit 
from the Ecclesiastical hierarchy of ihi.s king- 
dom, which they believe in the main to he tlie 
true primitive episcopacy, which was more 
than a mere presidency of order. Nor do they 
find that it was balanced by any authoritative 
commixtibn of Pres>hy ters, though it has been 
in all times exercised witJi the assistance and 
counsel of Presbyters, in subordination to 
Bishops. I’hey wonder tlmt they should ex- 
cept against the government by one single per- 
son, which, if applied to the civil magistrate, is 
a most dangerous insinuation/* . 

As to the four particular instances of things 
amiss. 

1. We cannot grant the extent of any dio- 
cese is so great, but chat a bishop may well 
perform his duty, which is not a personal iii- 
ipcctioii of every man’s soul, but the pastoral 
-barge, or taking care that the ministers, and 
)thcr ecclcsia^^tical officers within their diocess, 
do their duties : and if some diocesses should 
be too large, the law allows sullragans. 

2. “ Concerning Lay-Chancellors, &c. we 
confess the Bishops did depute part of their ec- 
clesiastical juiisdiction to Chancellors, Com- 
uissaries, Officials, &c. as men better skilled 
.11 the civil and canon laws; but as for mutters 
of mere spiritual concernment, as excommuni- 
cation, absolution, and other censures of the 
church, we conceive they belong properly to 
the Bishop himself, or his surrogate, wherein 
if any thing has been done amiss, we arc willing 
it should be reformed. 

3. Whether Bishops arc a distinct order 
Prom Presbyters, or not ? or, whether they 
have the sole power of ordination ; is not now 
the question; but, wc affirm, that the Bishops 
of this realm have constantly ordained with 
the assistance of Presbyters, and the im position 
of their hands together with ihe Bishops, and 
for this purpose tlie colleges of Deans and 
Chapters are instituted. 

4. As to Archbishop Usher’s model of 
church government, we decline it, as not con- 
sistent with his other learned discourses on the 
original of Episcopacy, and of Metropolitans ; 
nor with the king's supremacy in causes eccle- 
siastical.” 

II. Concerning Liturgy- 

« We esteem the Liturgy of the church of 
England, contained in the bock of conmion- 
praycr, and by law established, to be such an 
one as is by them desired, according to the 
qualifications which they mention ; the disuse 
of which has been the cause of the sad divisions 
of the church, and the restoring it may be, by 
God’s blessing, a special means of making up 
the breach. Nor can the- imposition of it be 
called rigorous, as long as clergymen have the 
libertjf of using their gifts before and after ser- ' 
noo. / Nevertheless we ere not against revising 
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the Liturgy iiy such discreet persons as his ma* 
jesty 'shall Jthink fit to employ therein.” 

III. Of Ceremonies. 

“ Lawful authority has already detennined 
the ceremonies in question to be decent and 
orderly, and for edification, and consequently 
to be ai^reeable to the general rules of the 
word. We allow the worship of God is in it- 
self perfect in essentials, but still the church is 
at liberty to improve it with circumstniitials for 
decency and order. Ceremonies were never 
esteemed to be sacraments, nor imposed as 
such ; they are retained by most Protestant 
churches; and that they have been the subject 
of contention is owing to mens weakness, and 
their unwillingness to submit their private opi- 
uious CO the public judgment of the rhurch. 
We acknowledge, that these things are in their 
nature nititable, hut we can by no means 
think it expedient to remove them. However, 
as wc are no way against such a tender and 
religious compassion in tilings of this nature, as 
bis majesty’s piety and wisdom shall think fit to 
extend ; so we cannot think that the satisfac- 
tion of some private persons is to he laid in the 
balance against the public peace and uniformity 
of the church. 

** As for kneeling at the Lortfs Supper, it is 
a gesture of the greatest reverence and de- 
votion, and so most agreeable to that 'boly 
service. 

** Holy days of human institution having 
been observed by the people of God in the 
Old Testament, and by our bteSsed Saviour 
himself in the gospel, and by all the churches 
of Christ in the primitive and following times, as 
apt means to fireserve the mciiioriuls of the chief 
mysteries of the Christian religion: and such 
holy days also being lit times for tlie honest re- 
creation of the meaner sent of people; for 
these reasons we humbly desire t.hey may be 
continued in the chinch. 

As for the three other Ceremonies, the 
Surplice, the Cross after Baptism, and bowing 
at the Name of Jesus, though we see not any 
siilRcient reason why they should be utterly 
abolished, nevertheless, how far forth, in re- 
gard of tender ^consciences, a liberty may be 
thoughc fit to be indulged to tiny, bis majesty is 
best able to judge. 

They conclude thus, We are so far from 
believing that his majesty's condescending to 
the ministers demands will take away not only 
our differences, but the roots and causes of 
them, that wc are confident it will prove the 
seminary of new differences, both by giving dis- 
satisfaction to those that are well pleased with 
what is already established, who are much the 
greatest part of his majesty’s subjects : and by 
encouraging unquiet spirits, when these things 
shall be granted, to make further demands; 
there being no assurance by them given, what 
will content all dissenters, than which nothing 
is more necessary for settling a firm peace in 
the church,” 

About a week after, the Presbyteriai^ di- 
vines sent the Bishops a warm BemonscrtVice^ 


and Defence of their Proposals, drawn up 
chiefly by Mr. Baxter, to the following pur- 
pose. 

Concerning the Preamble. 

** We are not insensible of the great danger 
of the church, through the doctrinal errors of 
those with whom we differ also about points of 
government and worship ; but we choose Co say 
nothing of the party that we are agreed with 
in docirinals, because we both subscribe the 
same holy scriptures, articles of religion, and 
books of homilies; and the contradictions to 
their own confessions which too many arc 
gtiiliy of, we did not think just to charge upon 
the whole.” 

Concerning Church-government. 

** Had you read Oersoii, Bucer, Parker, 
Baynes, Siilinasius, BJondel, &c. you would 
have seen just reason given for oiir dissent 
from the Ecciesikstical Hierarchy as stated in 
England.” 

Instances of Things amiss. 

You would easily grant that dioceses are 
too great, if you had ever conscionably tried 
the task which Dr. Hammond descriheth »s the 
Bishop's work ; or had ever believed Ignaiiii«, 
and other nntient descriptions of a Bishop'^ 
church. You cannot be ignuraiir, that our 
Bishops have the sole government of pastors 
and people ; that the wlioie power of the keys 
is in their hands, a.id that their Presbyters are 
but Cyphers.” 

Concerning Cereiuonie?. 

‘‘ These divines argue for leaving them indif- 
ferent for the peace of the church, as btiiig n(»i 
essential to iixe perfection of C hri^rinn \vc#r- 
ship, especially when so many looked upon 
them as sinful.” 

They conclude thus, “ We perreive your 
counsels against pence are not likely to be 
fiustruted. Your desires concerning us are 
likely to be accomplished. You are like to be 
gratified with our silence and ejection ; and 
yet we will believe, that blessed are the peace- 
makers; anci though we are prevented by you 
in our pursuits of peace, and arc never like 
thus publicly to seek it more, yet arc we re- 
solved, as much as possible, to live peaceably 
with all men.” 

The laws were now put in execution against 
such as did not make use of the old lAu^^» 
Many were suspended and turned nut of their 
livings, on this account; upon which the leading 
Presbyterians applied to the king, and .Itpm- 
bly requested, ^ • 

1. That thej|r might with all conv^niait 

speed see his majesty’s conclusions upon the 

proposals of mutual condesceiisiuns, before 
they pass into resolves. 

2. That his majesty would publicly declare 
his pleasure for the suspension of all proceed- 
ings upon the Act of Uniformity, against non- 
conformists to the liturgy and ceremonies, till 
they saw the issue of their hoped-for agree- 
ment. 

3. “That until the said settlement there 
may be no oath of canonical obedience^ nor 
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subscription to the liturgy and ceremonies 
required, nor renunciation of their ordination 
by mere Presbyters, imposed as necessary to 
institution, induction^ or confirmation. 

4. “ That his majesty would cause the broad 
seal to be revoked, where persons had been 
put into the possession of the livings of others 
not void by sequestration, but by the death of 
the former incumbents. 

5. ** That a remedy may be provided against 
the return of scandalous ministers into the 
places from whence they had been ejected.’* 

Ilis majesty gave them a civil audience, and 
told them, he would put what he thought fit to 
grant them into the form of a Declaration, 
whiefh they should have the liberty of perusing 
before it was made public. A copy of this was 
accordingly delivered by the chancellor to Mr. 
Saxter, and other Presbyterian divines, Sept. 
4, with liberty to make exceptions, and give no- 
tice of wh'it they disliked. These divines pe- 
titioned for some further amendments and al- 
terations; upon which the king appointed a 
day to hear what could be said on both sides, 
and came to the chancellor’s house, October 
22, attended by the dukes of Albemarle and 
Ormond, the earls of Manchester, Anglesea, 
and lord Hollis. 

On the part of the Ihsliops were, Dr. Shel- 
don, bishop of T.oiidon; Dr. Moiley, bishop 
of Worcester; Dr. Henchman, bishop of Sa- 
lisbury ; Dr. Cosins, bishop of Dnriiain ; Dr. 
Gauden, bishop of Exeter; Dr. Ilarkci, bishop 
of Litchfield and Coveniry; Dr. Earwick, 
dean of St. Paul’s; Dr. Gunning; &c. 

*pOn the side of the Presbyterians were, Dr, 
Heyiiolds, Mr. Calamy, Dr. Spurstow, Mr. 
Ashe, Dr. Manton, Mr. Baxter, Dr. Wallis. 

As the chancellor read over the Declaration 
each party were to make their exeepnons, and 
Uie king to determine. The chief debates 
were on the high power of the Bishops, and the 
necessity of re-ordination. Bishop Morley 
and Doctor Gunning spoke most on one side; 
andMr. Calamy and Baxter on the other. Upon 
hearing the whole his majesty told them what 
he thought proper should stand in the declara- 
tion ; and appointed bishop Morley and Hench- 
man, doctor Reynolds and Mr. Calamy to de- 
termine upon proper words ; and if they dis- 
.sargieed the eari of Anglcsea and lord Iloiiis to 
decide. 

At length the Declaration, with such amend- 
ments as the king would admit, was published 
ui^|[fer the following title : 

Majesty’s Declaration to all his loving 
subjects of his kingdom of England and do- 
minion of Wales, concerning Ecclesiastical 
AfiTairs, Giveu at our Court at Whitehall, 
October 25, 1C60, in the twelfth year of our 
reign. 

« C. R. 

** How much the peace of the state is con- 
cerned in the peace of the church, and how' 
difiQcult a thing it is to preserve order and go- 
▼emment in civil; whilst there is no order or 
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government in Ecclesiastical affairs, -is evident to 
the world : and this little part of the. world, our 
own dominions;, hath had so late experience of 
it, that we may very well acquiesce in the con- 
clusion, without enlarging ourself in discourse* 
upon it, it being a subject we have had fiequeiit 
occasion to contemplate upon, and to lameuc 
abroad as well as at home. ' 

111 our Letter to the Speaker of the House 
of Commons from Breda, we declared how 
much we desired ihe advancement and prbpa- 
gation of the Protestant religion ; that neither 
the uiikindiiess of those of the same faith to- 
wards us, nor tiie civilities and obligations from 
those of a contrary profession (of both which 
we have had abundant evidence) could in the 
least degree stnrtle us or make us swerve from 
it: and that nothing can be proposed to mani- 
fest our zeal and aifcction for it, to which we 
will not readily consent. And we said then, that 
we did hope in due time, ourself to propose 
somewhat for the propagation of it, that will sa- 
tisfy the world that we have always made it 
both our care and our study, and have enough 
observed what is most like to bring disadvan- 
tage to ir. And the truth is, we do think our- 
self more coiujirteiit to propose, and with God’s 
assistance to determine iiiuny things now in 
ciiflercnce, from the time we have spent, and 
the expiTieuce we have had, in most of the re- 
foMued cliMi'clics abroad, in Prance, in the Low 
Countries, and in Germany, where we have 
had frequent conferences with the most learned 
men, wh(» liave imaiiiinoitsly hunenied the great 
reproach the Protestant religion undergoes 
from the distempers and too notorious schisui» 
in matters of religion in P^ngland. And us the 
most learned amongst them have always with 
great siihniissioii and reverence acknowledged 
ami magnified the established government of 
the Church of Pmgland, and the great counte- 
nance and shelter the Protestant religion re- 
ceived from it before these unhappy times : so 
many of them have with great ingenuity and 
sorrow confest, that they were too easily misled 
by xnisinformation and prejudice into some 
disesteem of it, as if it had too iiiucli complied 
with the church of Rome ; whereas they now 
acknowledge it to be the best fence God hath 
yet raised against popery in the world; and 
we are persuaded the3r do with great zeal wish 
it restored to its old dignity and veneration. 

** When we were in Holland, we were at- 
tended l>y many grave and learned ministers 
from hence, who were looked upon as the most 
able and principal assertors of the Presbyte- 
rian opinions ; with whom we had as much con- 
ference as the multitude of affairs which wera 
then upon us would permit us to have ; and, to 
our great satisfaction and comfort, found them 
persons full of affection to us, of zeal for the 
peace of the church and state, and neither ene- 
mies (as they have been given out to be) to 
episcopacy or liturgy, but modestly to desire 
such alterations in either, as, without shaking 
foundations, might best allay the present dis- 
temdbra whicli the indisposiuon ef the time and 

/ 
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the tenderness of some mens conscience's had 
contracted.. For the better doing whereof, we 
did intend, upon our first arrival in this king- 
dom, to call a Synod of divines, as the most 
proper expedient to provide a proper remedy 
for ail those diiferences and ciissutisfactioiis 
which had or should arise in matters of reli- 
gion. And iu the mean tune, we published in 
our Declaration from Bicda, a liberty to temh r 
consciences, and that no man sliould he clis- 
quieted, or called in question for dilTerences 
of opinion in matters of religion, which do not 
disturb the peace of the kingdom, and tliat we 
shall he ready to consent to such nn act of par- 
liament as upon iiiatiirc deliberation shall be 
offered to us, for the full granting that indul- 
gence. 

Whilst we continued in this temper of 
mind, and resolution, and have $o far complied 
with the persuasions of parlicnlar persons, and 
the distemper of the time, as to bo contented 
with tlic exercise of our religion in our own 
chapel, according to the constant practice and 
laws established, wittiout enjoining that prac- 
tice, and the observation of those laws in the 
churches of the kingdom ; in which wc have 
undergone the censure of many, as if we were 
without that zeal for the church which we 
ought to have, and which, by God’s grace, we 
shall always retain : we have found ourself not 
so candidly dealt with as we have deserved, 
and that there are unquiet and restless spirits, 
who, witlM)ut abating any of their ov^ n distemper 
in recoinpence of the moderation they find in 
us, continue their bitterness against the church, 
and endeavour to raise jealousies of us, and to 
lessen our reputation by their reproaches, as if 
we were not true to the professions we have 
made : and in order thereunto, they have very 
unseasonably caused to be printed, published, 
and dispersed, throughout the kingdom, a De- 
claration heretofore printed in our name in 
Scotland, of which we shall say no more, than 
that the circumstances by wliich we were en- 
forced to sign that Declaration, arc enough 
known to the world ; and that the .worthiest 
and greatest pare of that nation did even then 
detest and abhor the ill usage of us in that 
particular, when the same tyranny was exer« 
cised there by the power of a few ill men, 
which at that time had spread itself over this 
kingdom, and therefore we had no reason to 
expect that we should at this season, when wc 
are doing all we can to wipe out. the memory 
of all that hath been done amiss by other men, 
and we thank God have wiped it out of our 
own remembrance, have been ourself assaulted 
with those reproaches, which wc will likewise 
forget. 

Since the printing this DecIa»*ation, seve- 
ral seditious pamphlets and queries have been 

I mblished and scattered abroad to infuse dis- 
ike and jealousies into the hearts of the people, 
and of the army : and some, who ought rather 
to have repented the former mischief they have 
wrought, than to have endeavoured to improve 
it, have had the Imrdioess to publish, That f he 


doctrine of the churcli, against which no man 
with whom we have conferred hath excepted, 
ought to be reformed as well as the discipline. 

** This over-passionaie and tufbuient way of 
proceeding, and the impatience we find in 
many for some speedy decerminatioii iiA these 
matters, wliereby the minds of men may be 
composed, and the peace of the church cstah- 
li^sLed, hath pievailed with us to invert the 
method we liad proposed to ourself, and even 
in order to the belter calling and composing a 
Sym)d (which the present jealousies will hardly 
agree upon) by the assistance of God’s blessed 
spirit, wliich we daily invoke and supplicate, to 
give sonic determiiuition ourself to the iiiattera 
in diil'ercncc, until such a synod may be called, 
as may without passion or prejudice give us 
such farther assistance towards a perfect Union 
of aficctions as well as submission to authority, 
as is necessary. And we are the rather inducM 
to take this upon us, by finding upon the full 
conference we have had with the learned men 
of several persuasions, that the mischiefs under 
which the church and stale do at present suifer, 
do not result from any formed doctrine or con- 
clusion which either party maintains or avows ; 
but from the passion and appetite, and interest 
of particular persons, who contract greater 
prejudice to each other from those afTectioiis, 
than would naturally rise from their opinions; 
and those distempers must be in some degree 
allayed, before the meeting in a synod can b# 
attended with better success than their meet- 
ing in other places, and their discourses in 
pulpits, have hitherto been : and till all thoughts 
of victory are laid aside, the humble and ne» 
cessary thouglits fui' tlie vindication of truth 
cannot be enough entertained. 

We must, for the honour of all those of 
either persuasion with wliom w^e have confer- 
red, declare. That the professions and desires 
of all, for the advancement of piety and true 
godliness, are the same ; their . professions of 
zeal for the peace of the church, llie same ; 
of aifection and duty to us the same: they 
all approve episcopacy ; they all approve a 
set form of liturgy ; and they all disprove 
and dislike the sin of sacrilege, and the alie- 
nation of the revenue of the church. And 
if, upon these excellent foundations, in sub- 
mission to which there is such a harmony 
affections, any superstructures should he raised, 
to the shaking those foundations, and to the 
contracting and lessoning the blessed gift^ of 
charity, which is a vital part of Chrt&tian rel^ 
gioii, we shall think ourself very unfortunate 
and even suspect that we are defective in that 
administration of government with which God 
hath intrusted us. 

“ We need not profess the high affection 
and esteem we have for the Church of England, 
as it is established by law ; the reverence to 
wliich hatli supported us, by God’s blessing, 
against many temptations ; nor do we think 
that reverence in the least degree diminished 
by our condescensions, not peremptorily to in- 
sist on some particulars of ceremony, which 
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however introduced by the piety and devotion, 
and order of former liiiies, may not be so agrec- 
ble to tlie present, but may even lessen that 
piety and devotion for the improvement where- 
of they might happily he first introduced, and 
consequently may well be dispensed with. And 
we hope this charitable compliance of ours 
will dispose the minds of all men to a chearful 
submission to that authority, the preservation 
whereof is so necessary for the unity and peace 
of the church ; and Unit they will acknowledge 
tlic support of the episcopal auth 9 rity 10 be the 
best support of religion, by being the best 
means to contain the minds of men within the 
rules of goveriiineiit. And they who would 
restrain the exercise of that holy function with- 
in the rules which were observed in the primi- 
tive times, must remember and consider, that 
the ecclesiastical power being in those blessed 
times always subordinate and subject to the 
civil ; it was likewise proportioned to such an 
extent of jurisdiction, as was most agreeable to 
that. And as the sanctity, and simplicity, and 
resignation of that age did then refer many 
things to the bishops, which the policy of suc- 
ceeding ages would not admit, at least did 
otherwise provide for ; so it can be no reproach 
to primitive episcopacy, if where there have 
been great alterations in the civil government 
from what was then, there have been likewise 
some difference and alteration in the eccle- 
siastical, the essence and foundation being still 
preserved, 

** And upon this ground, without taking 
upon us to censure the government of the 
dbiirch in other countries, where the goverii- 
ineiit of the state is dilfereiit from what it is 
here; or enlarging ourself upon the reasons 
why, whilst there was an imagination of erect- 
ing a dcinocratical government here in the 
state, they should be willing to cuiUintie an 
aristocratical government in the church: it 
shall suffice to say, that since by the wonderful 
blessing of God, the hearts of this whole nation 
are returned to an obedience to monarchic go- 
vernment in the state, it must be very reason- 
able to support that government in the church 
which is established by law, and with which 
the moiiarcliy hath flourished through so many 
^<^8, and which is, in truth, as ancient in this 
'island as the Christian monarchy thereof ; and 
which hath always, in some respects or degrees, 
been enlarged or restrained, as hath been 
thought fimst conducing to the peace and hap- 
piness of Uie kingdom. And therefore we have 
mt lire least doubt, but that the present bishops 
will think the present concessions now made 
by U9 to allay the present distempers, very just 
and reusonable, and will very cheerfully con- 
form themselves thereunto. 

1. ** W.e do in the first place declare our pur- 
pose and resolution is, and shall be, to promote 
the power of godliness, to encourage the exer- 
cises of religion both public and private, and to 
take care that the Lord’s day be applied to 
holy exercises, without unnecessary divertise- 
‘ ments; and that insufficient, negligent, and scan- 


dalous ministers be not permitted in the cluirch. 
And that as the present bishops are known to be 
men of great and exemplary piety in their lives^ 
which tliey have manifested in their notorious 
and unexampled sufterings during these late 
distempers, and of great and known sufficiency 
of learning: So we shall take especial care to 
prefer no men to that offi«:e and charge, but 
men of learning, virtue and piety, who may be 
themselves the be^t examples to those who are 
to be governed by them. And we shall ex«- 
pect and* provide the best we can, that the 
bishops Lc frequent preachers^ and that thqy 
do very often preach themselves in some cburcli 
of their diocese, except they be hindered by 
sickness or other bodily iiihnnities, dr some 
other jiisiillable occasion, which shall not be 
thought justifiable if it be frequent. 

9. ** because the dioceses, especially some 
of them, are thought to be of too large extent, 
we will appoint such a number of suffragan 
bishops in every diocese, as shall be sufficient 
for the due performance of tlieir work. 

3. ** No bishop shall ordain or exercise any 
part of jurisdiction which appertains to the 
censures of the church, without- the advice and 
assistance of the Presbyters : And no chancel- 
lors, commissaries or officials, as such, shall 
execute any act of spiritual jurisdiction in 
these cases, viz. Excommunication, Absolu- 
tion, or wherein any of the ministry are con- 
cerned, with reference to their pastoral charge* 
However our intent and meaning is to uphold 
and maintain the profession of the civil law, 
so far and in such matters, as it hath been of 
use and practice within our kingdoms and do- 
minions : albeit, as to Excommunication, our 
will and pleasure is, that no chancellor, com- 
missary or official shall decree any sentence of 
excommunication or absolution, or be judges in 
those things wherein any of the tninistiy are 
concerned as is aforesaid : Nor snail, the 
archdeacon exercise any jurisdiction without 
the advice and assistance of six ministers of his 
archdeaconry, whereof three to be nominated 
by the bishop, and three by the election of the 
major part of the presbyters within the arch- 
deaconry. 

4. ** To the end that the Deans and Chap- 
ters may be the better fitted to afford counsel 
and assistance to the bishops, both in ordina- 
tion and the other ofiices mentioned before, 
we will take enre that those preferments be 
given to the most learned and pious presbyters 
of the diocese. And moreover, that an equal 
number to those of the chapter, of the most 
learned, pious and discreet presbyters of tbo 
same diocese, aniiually chosen by the major 
vote of all the prehyters of that diocese present 
at such elections, shall he always advising and 
assisting together with those of the chapter in 
all ordinations, and in every part of jurisdic- 
tion, which appertains to the censures of the 
church, and at all other solemn and important 
actiqps in the exercise of the ecclesiastical 
jurisdiction, wherein any of the ministry are 
concerned ; provided that at ail such meetingi 
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the number of the ministers . so elected^ and 
those present of ihe chnpter, shall be equal, 
and HOC 'exceed one ihe other, and that to 
make the numbers equal, the juniors of the 
exceeding number be withdrawn, tJiat tlie mot.t 
ancient may take place. Nor shall any suf- 
fragan bishop ordain or exercise the forcineii- 
tioned oilices and acts of spiritual jurisdiction, 
but with the advice and assistance of a sulti- 
eient number of the most judicious and pious 
presbyters annually chosen us aforesaid uithiii 
his precincts. And our will is, that the ^'reai 
work of Ordination be constantly and so- 
lemnly performed by the bishop and his 
aforesaid pie.sbyn*ry, at the four set limes 
and seasons appointed by the church for that 
purpose. 

5. “ W^e will take care thnt Confirmation be 
rightly and solemnly pertbimed. hy iLe itil^rm- 
ation and with th.c eonscMt of r/ e ir.i'i.s: r of 
the place, wh * slr.di admit none tr# t‘-. ' .i*.-, | 

Supper, till they hr.vc made a c:*.3d ' i* pro- 
fession of their fiiitn, ind promis'd nbodKiict- 
to the will of G<id, onufr.iine as is expressed iti 
the consideration'; of the Rubric before the 
Catechism * And that .til possible diligence be 
used lor the iiisiructton and refonnation of 
scandalous ut}ei<ders, wlioin the minister shall 
not suffer to partake of the Lord’s able, until 
they have openly declared themselves to h;ue 
truly repented and am . tided their former 
naughty lives, as is paitly expressed in the 
Hubric and more fully in the canons; pro- 
vided there be place for due appeals to supe- 
rior power. But besides the suHVagans and 
tlieir presbytery, every rural di an (those deans 
ns lieretofore, to be in ininared by the bishop 
of the diocese) together with three or four in^ 
nistersof that deanery, chosen by the major 
part of all the biinisters within, the same, sf s 
meet once in every month, to rer<\.. : ucn 
complaints as shall be prcs'mted .uem by 
the luinUters or cljurch-wardi !! j * the respec- 
tive parishes ; and also to compose all such 
differences between party and party, as shall 
be offered to them by way of arbitration, and 
to convince offenders, and reform all such 


clergy or the people, but what is according to 
the known law of ilie L'lnd, 

7. “ We arc very glaii to find, that all w'ith 
whom we have conferred, do in iheirjudgmeius 
approve a I.iiuvgy, or set form orpuKdic \v<irsMp 
to be lawful; which in t»ur jndynicnt, fi;r the 
preservation of unity and unifbiiii.'ly, \\v con- 
ceive to he very necessary’. And though v.e 
do rnnccive the liturgy of llie i huich of f'nv- 
lund, contained in the book of (Jorninon- 
Praycr, and by law cstahllshcd, to be the he.>t 
\vc have seen ; and we believe, that we hv.^e 
seen all that are extant, and used in I'nis pu t 
of the world, and w^ll knf*w what rcvcicnce 
most of the reformed churc!v;s, or ul tiie 
most learned men in those churches have for it; 
yet since we find st^ine exec. *Uoin made against 
several things rherein, we wi l appoint an equal 
nimiher ol le- rned div.iics of hoili pcMsu* iioua 
to review the same, and to maki* such altera* 
!.*'.ns as si all be lhou;.Jit nio^t necessary; and 
'Oinc adcidriunal forms (in the scripfire piirasc 
AS . ear as in ty he) suiu d Ui.uo the several parts 
of worship, and that it be left to the niinislrrs, 
choice to u i. one or other at l i^ discretion. Ill 
the mean time, and until this he (ioneoaltboii^li 
we do heartily wish a ml des:re, that the minis- 
ters in their several cliurtlics, because they 
dislike some ria'ises and expressions, would not 
totally 1 ly aside the use of the bo' k ot Com- 
mon^ Prayer, hut read those parts against which 
there can be no exception, which would he the 
best instance of declining those marks of dis- 
tinction which we so much labour and desire to 
remove : yet in compassion to divers of our 
good subjects, who of it as now 

it is, our will ... 

punisbrr) tor not using it^ unul it 

b’’ V .. . ctl and effectually reformed as afore- 

6. “ Lastly, concerning Ceremonies, which 
have administered so much matter of diffcrcnca 
and contention, and which have been intro- 
duced by ihe wisdom and authority of the 
church for edification and the improvement of 
piety: We shall say no more, than that we 
have the more esteeni of all, and reverence for 


things as they shall find amiss by their pastoral 
reproofs and admonitioiis, if they may be so 
reformed : And such matters as they cannot 
by this pastoral and persuasive way compose 
and reform,' are by them to be prepared for, 
and presented to the bishop ; at which meeting 
any other inn.ihter of that deiinery may. if they 
please, be present. Moreover, the rural, dean 
and his assistants a ro in their respective divi- 
sions to see that the rhiUiren and the younger 
aort be carefully instructed by the respective 
ministers of every perish , in the grounds of 
Christian Religion, niid be uhto tn give a good 

account of their faitli and knowledge, and also 
of their Christian conversation conformable 
thereunto, before they be confirmed by the 
bishop, or admitted to the sacrament of the 
Lord’s Supper. 

6. « No bishop shall exercise any arbittary 
power, or do or impose any thing upon the 
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many of them, by having been present in many 
of those churches, wliere tliey are most abo- 
lished or discountenanced, and it cannot be 
doubted, but that, as the universal church cap- 
nnt iiUr(*dnce o:ie ceremony in the worship of^ 
God, th&t is contrary to God’s word expressed 
in the scripture ; so every national church with 
the approliation and consent of th^sovereign 
power, may, and hath always introduced, 5U(l|i 
particular ceremonies, as in that conjuncture 
of time are thought most proper for edification 
and the necessary improvement of piety and 
devotion in ihe people, though the necessary 

practice thereof cannot be deduced from scrip- 
ture ; and iliat which befqre was, and is in it- 
self indifferent, ceases to be indifferent, after it 
is established by law. And therefore our pre- 
sent consideration and work is, to gratify th« 
private consciences of tliose who are grieved 
with (he use of some ceremonies, by indulging 
r* 
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to and dispensing with their omitting those 
ceicinoiiies ; not utterly to abolislr any which 
are established by taw (if any are practised 
contrary to law tbc same shall cease) which 
should be unjust and of ill example, and to im- 
pose upon the conscience of* some, for the 
satisfaction of the conscience of others, which 
is otherwise provided for. As it could not be 
reasonable that sncIi men should expect, that 
we should ourself decline, or enjoin others to 
do so, to receive the blessed sacrament on our 
knees, which in our conscience' is the must 
hiiinble, mofit devout and most agreeable pos- 
ture for that holy duly, because some other 
men upon reasons best, if not only known to 
themselves, choose rather to do it sitting or 
aianding : We shall leave all elections and de- 
termiuations of that kind, if tliey shall be 
thought necessary for a perfect and entire unity 
and uniformity throughout the nation, to the 
advice of a national synod, which shall he duly 
called, after a little tiine, and a mutunl conver- 
sation between persons of different persuasions, 
hath mollified those distempers, abated those 
sharpnesses, and extinguished thr»se joiilousies 
which make us untie for those consnltatioDS. 
And upon such aflvi«:e, wc shall use onr utntosc 
endeavour, that such laws may he estuhlithcd, 
as may best provide for tlie peace of the church 
and state; provided that none sliall be denied 
the Sacrament of the Lord’s Supper, though 
they do not use the gesture uf kneeling in the 
act of receiving. 

** In the mean time, out of coinpa^^ion and 
compliance fow*ards those wlio w<;iilrl forbear 
l^e cross in haptiMii, VVe are coiuent that no 
man shall be compeiled to use the same, or 
culler for not doing it. Hut if any (lare iit <le- 
•ire to have his child chrl>ieneil a^'cording to 
the form used, and the mini^^ter will not Uvc the 
sign, it shall be lawful for that parent to pro- 
cure another minister to do it ; And if the 
proper minister shull refuse to omit that cere- 
tnony of the cross, it shall be lawful for the 
parent, who would not have his child so bap- 
tised, to procure another minister to do it who 
will do it accordinu to )iis desire. 

No man shall be compelled to bow at the 
name of Jesus, or suller in any degree for nut 
doing it, without reproaching those who out 
.of their devotion continue that ancient cere- 
mony of the cliurch. 

** Fop the use of the surplice, we are con- 
tented that all men be left to their liberty to do 
aiLthey shaM think fit, without suderiiig in the 
l^ist degree for wearing or not wearing it. 
Provided that this liberty do not extend to our 
own chapel, cathedral or collegiate churches, 
or to any college in either of our universities, 
but that the several ^statutes and customs for 
the use thereof in the said places, ^ be tliere ob- 
served as formerly. 

And because some men, otherwise pious 
and learned, say, they cannot conform unto the 
subscription required by the canon, nor take 
the oath of canonical obedience, we are con- 
tent, and itis^our will and pleasure (so they take 
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the oath of allegiance and supremacy) tliat they 
shall receive ordination, institution and induc- 
tion, and shall be peniiittcd to exercise thehr 
function, and to enjoy the profits of their liv- 
ings, without the said subscription or oath of 
canonical obedience ; And, moreover, that no 
persons in the universities shall, for the want of 
such subscription, he hindered in the taking their 
degrees. Jjnstly,That none be judged to forfeit hip 
presentation or benelrce or be deprived of it upon 
the statute of the thirteentli of queen Klizubeth, 
chapter the twelfth, so he read and declare his 
assent to all the articles of religion, which only 
concern die confession of the true Christian 
faith, and the doctrine of the sacraments com- 
prised ill the book of Articles in the said 
statute mentioned. In a word, we do again 
renew what we have formerly said in our De- 
claration from Breda, for the liberty of tender 
consciences, tliat no man shall be disquieted, 
or culled in question for differences of opinion 
in matters of religion, which do not disturb the 
peace of the kingtiom ; And if any have been 
disturbed in that kind since our arrival here, 
it hath not proceeded from any direction cf 
ours. 

To ronrliide, .ind in this place to explain 
what vve lunitioiicd before, and said in our Let- 
ter to the House ofCoininons from Breda, that we 
lioped in due time ourself lo propose somewhat 
for the propagation of the Protestant religion 
that will satisfy the world, that w’C have always 
made it both our care and our study, and have 
enough observed whut is most like lo bring 
disadvantage to it : We do conjure all our lov* 
ing subjects to acquiesce in and submit to this 
our Declaration concernlug those differenceti 
which have so much disquieted the nation a| 
home, and given such offence to the Protestant 
churches abroad, and hi ought such reproach 
upon the Protestant religion in general from 
the euemie.s there«>f; as if upon obscure no- 
tions of faith and fancy, it did admit the prac- 
tice of Christian duties and obedience to be 
discountenanced and suspended, and introduce 
a licence in opinions and manners, to the pri^- 
judice of the Christian faith. And let ns all 
endeavour and emulate each other in those en- 
deavours, to countenance and advance the 
Protestant religion ahrumi, w hich will be best 
done by supporting the dignity and reverence 
due to the best Reformed Protestant Church at 
home: and which being once freed from the 
calamities and reproaches; it hath undergone 
from these late ill times, will be the best shelter 
from those abroad, which will by that counte- 
nance both be the better protected against 
their enemies, and be the more easily induced 
to compose the differences anioniist themselves, 
which give their enemies more advantage 
against them ; And we hope and expect, 
that all men will henceforward forbear to vent 
any such doctrine in the pulpit, or to endeavour 
to work in such manner upon the affections of 
the people, as may dispose them loan ill opinion 
of (A and the government, and to disturb the 
peace of the kingdom ; which if all men wil) 
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in their several vocatiohs endeavour to pre- 
serve* the same atfection and zeal we ourself 
will do; ail our good subjects will by God*s 
blessing upon us enjoy as ereat a measure of 
felicity, as this nation hath ever done, and 
which we shall constantly labour to procure for 
them, as the greatest blessing God can bestow 
upon us in this world. Given at ouf court 
At Whitehall this taenty fifth day of October 
1660.”* 

Though this Declaration did not please all 
the ministers, yet the greatest numbers in Lon- 
don and country were content; but because it 
went upon the plan of Diocesan Episcopacy, 
wiiiclrthey had covenanted against, others were 
not ‘ satisfied ; some ventured upon a second 
Address to the king, in wliich they renew their 
requests for Archbishop Usher’s scheme of 
Primitive Episcopacy, as most agreeable to 
Scripture, most conducive to good discipline; 
and as that which would save the nation from the 
violation of the Solemn League and Covenant, 
which whether it were lawfully imposed or no, 
they conceive now to be binding upon them. 

* “ A little time before this Declaration was 
ublished, Ciiancellor Hyde (whose head and 
and were most in it) hud given notice of it in 

a speech to the parliament, wherein he tells 
them, ^ He was commanded to mention to 

* them two things recommended to them by his 

* majesty in his Declaration from Breda, the one 

* for composing those unhappy differences and 
< distempers in religion, which had too much 

* disturbed the peace of the kingdom. This 

* saith he, is a sad argument iudecd, it is a 
' consideration that must make every religious 

* fieart Co bleed, Co see religion, which should be 

* the strongest obligation and cement of affcc- 

* lion, and brotherly kindness and compassion, 
‘ made now by the perverse wranglings of pas- 

* sionate and froward men, the ground of ail 

* animosity^ hatred, malice and revenge; and 
^ this unruly and unmanly passion, I fear, too 

* frequently transports those who are in the 

* right, as well as those who are in the wrung, 

* and leaves the latter more excusable than the 

* former. When men who find their manners 

* and dispositions very conformable in all the 
^ necessary obligations of human nature, avoid 

* one another’s conversation, and grow first un- 
^ sociable and then uncharitable to each other, 

* because one cannot thiuk as the other doth. 

* My Lords and Gentlemen ; This disquisi- 

* tion liath cost the king many a sigh, many a sad 

* hour, when he hath considered the almost irre- 
^ parable reproach the Protestant Religion hath 

* undergone from the divisions and distractions 

* which have been so notorious ki this kingdom. 
^ What pains he hath taken to compose them, 

* after several discourses with pious and learned 

* men of different persuasions, you will shortly 
^ see by a declaration he will shortly publish 

* Upon that occasion ; by which you will see his 
^ great indulgence to those who can have any 

* pretension from conscience to differ from their 
bjctbrcn/^; Kennet. 


Concerning the preamble of his majesty’s De- 
claration they tender these Requests : 

1. “ That as they are persuaded it is not in 
his majesty’s thoughts, to intimate* that th^y 
are guilty of the offciYces therein mentioned, 
they hope it will be a motive to hasten the 
Union. 

2. Though they detect sacrilege, yet they 
will not determine, whetlicr in some cases of 
superfluities of revenues, and the necessity of 
the Church, there may not be an aliciiatiun, 
whicli is no sacrilege. 

3. “ His majesty having acknowledged their 
moderation, they still hope ihey may be re- 
ceived into the settlement, and continue their 
stations in the Church. 

4. Since his majesty has declared, tliat tiie 
essence of Episcopacy may be preserved, though 
the extent of the jurisdiction be altered, they 
hope his majesty w ill consent to such an altera-^ 
tion as may satisfy their consciences.” 

They then renew their requests for promoting 
of piety; of a religious and diligent ministry ; 
of the requisites of Church Communion, and for 
the observation of the Sabbath. They com- 
plain that parish discipline is not sufticienilj 
granted in his majesty’s Declaration, that in- 
ferior synods are passed by, and that the bishop 
is not ^ Episcopus praeses, but episcopus prin- 
^ ceps,’ endued with sole power of ordination 
and jurisdiction. They therefore pray again, 
that archbishop Usher’s form of Church-Go- 
vernment may be established at least in these 
three points: 

1. That the pastors of parishes may be al- 
lowed to preach, catechise, and deny the Coiih 
munion of the Church to the impenitent, scan- 
dalous, or such as do not make a credible pro- 
fession of faith and obedience to the commands 
of Christ. 

2. That the pastors of each rural deanry 
may meet once a month to receive presentments 
and appeals, to admonish offenders, and after 
due patience to proceed to excommunication. 

3. ** That a diocesan synod of the delegates 

of rural synods may be called as often ns need 
requires ; that the bishop may not ordain or 
exercise spiritual censures without the consent 
of the majority ; and that neither chancellors, 
archdeacons, commissaries nor officials, may 
pass censures purely spiritual ; but for the exfer». 
cise of civil government, coercively by mulcts, 
or corporal penalties, by power derived from 
your majesty, as supreme over all persons and 
things ecclesiastical, wc presume HOC at allM 
interpose/’ \ 

As to the Liturgy. 

They rejoice that his majesty has declared, 
that none should suffer for not 'using tho Com- 
mon-Praver and Ceremonies ; but then it grieves 
us, say they, to hear that it is given in charge 
to the judges at the assizes, to indict men upoe 
the Act of Uniftirmity for not using the Cora- 
mon-Prayer. That it is not only some obsolete 
words and plirsises that are offensive, but that 
other tilings need amendment; therefore wc 
pray, that none may be punished for jiot usief 
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the Book, till it tie reformed by the consent of 
divines of both parties.'^ 

Concerning Ceremonies. 

They thank his majesty for his gracious 
concessions, but pray him to leave out of his 
Declaration 'these ivords, * That we do not be- i 
< lieve the practice of the particular ceremonies j 

* excepted against unlawful, because we are not | 
^ all of that opinion ; but we desire, that there 

* may be no law nor canon for, nur against 

* them, (being allowed by our opponents as in- 

* dilTerent) as there is no canon against any 

* particular gesture in singing Psalms, and yet 

* there is an uninterrupted unity / ” 

For particular Ccrouionies. 

1. We humbly crave, that there may be 
liberty to receive the Lord’s Supper either 
kneeling, stuiujing, or sitting. 2. That the ob- 
servation of holy days of human institution 
may be left indifferent. 3. We thank your iim- 
jesty for liberty as to the cross in Baptism, the 
surplice, and bowing at the name of Jesus; but 
we pray, that this liberty may extend to colleges 
and cathedrals fur the benefit of youth as well 
as eider persons, and that the canons which 
impose tliesc ceremonies may be repcultd. 

** We thank your majesty for your gracious 
eonce^sioii of tfie forbearance of subscription ; 
lliough we do not dissent from the doctrinal 
articles of the Church of England ; nor do wc 
scruple the oaths of allegiance and supremacy, 
nor would we have the door left open for pa- 
pists and heretics to come in. 

But we take tlie liberty to represent to your 
majesty, that notwithstanding your gracious 
concessions, our ministers cannot procure in- 
stitution without renouncing their ordination 
hy Presbyters, or being re-orcluined, nor witli- 
out subscription and the oaths of canonical 
obedience. A nd we are upprehensive that your 
majesty’s iudulgenco does not extend (o tlie 
abatement of re-ordination, or subscription, or 
the oath of canonical obedience. We there- 
fore earnestly crave, that your majesty will de- 
clare your plrasure. 1. That ordination and 
institution, and induction, in..y be conferred 
without the said subscription and oath. H. 
That none may be urged to be re onlained, or 
denied institution fir want of ordinuUon by 
•prelates, that have hern ordained by Presby- 
ters. That none may forfeit their preseniation 
or benefice for nut reading those Articles of the 
thirty nine that relate to government and cere- 
npnies.” 

I However if the ling’s Declaration without 
any aineiidmeiits, had passed into a law, it 
would have prevented in a great measure the 
eeparation that followed ; but neither the Court, 
tior ministry intended it, if they could stand 
their ground upon the foot of the old Establish- 
ment. A reverend prelate of the Church of 
England confesses, ** that this Declaration has 
ill it a spirit of true wisdom and charity above 
any one public confession that was ever made 
in matters of religion. It shews the admirable 
temper and prudence of die king and his coun- 


cil in ihat tender juncture of affairs; it proves 
the charity and moderatioo of the. suffering 
bishops, in thinking such concessions just and 
rcnsoJiabJe for peace and unity ; and it shews 
a disposition in theoihcr party to have accepted 
the terms of union consistent with our episco- 
pacy and liturgy. It condemns the uniiappy 
ferment that soon after followed lor want of 
this temper; and it inuy stand fora pattern to 
posterity, whenever they arc disposed, to receive 
the discipline, and heal the breaches of the 
Church.” Another conformist writer adds, 

If ^ver a divine sentence was in the mouth 
of any king, and his mouth erred not in judg- 
ment ; I verily believe it was thus with our pre- 
sent majesty when he composed that admiruble 
Declaration, which next to holy scripture I 
adore, and think that the united jiulgtnent 
of the whole nation cannot frame a belter 
or a more unexceptionable expedient, lor a 
firm and lasting concord of these distracted 
churches.” 

The Presbyterians about London were so 
pleased, that they drew up the following Ad*** 
dress of thanks in the name of the city minis- 
ters, and presented it to the king, Nov. 1C, 
by the hands of the rev. Mr. Samuel i'iarke. 

Most dread Stivereign ! We your majesty's 
most dutiful and loyal subjects, niinisiers oithe 
gospel in yr)ur city of Ltmdou, having perused 
your majesty’s late Dt^clarucioti, and find it so 
iuil of induigenco and grucious condescension, 
we cannot but judge ourselves highly obliged 
first to render our arifeigned thanks to God, 
and next our most humble and hearty acknow- 
ledguicfits to your majesty, that we may tes- 
tily to your royal self, and all tlie world, our 
just sentiments of your insijesty’s great good- 
ness and clemency therein expressed.’^ The 
Address then recites the several condescensions 
of bis majesty in the Declaration, and concludes 
thus, We cr.avs leave to profess, that tlmugb 
alt things in this frame of goverimteiit he not 
exactly suited to our judgments, yc-c your ma- 
jesty’s moderation has so great an influence on 
us, that we shall to our utmost endeavour the 
healing of the breaches, and promoting the 
peace and union of the cimreh. — We would 
brg of your majesty with all humility upon our 
knees, that rc-oidiimtion, and the surplice in 
colleges might not be imposed; and we hope 
God will incline your majesty’s heart to gratify 
us in these our desires also.” Signed by 
Samuel Clark; William Cooper ; Tbo. Case; 
Jo. Kawliiison; Jo. Sheffield; Thomas Gouge; 
Gab, Sanger ; El. Pledger; Matih. Poole; Jo. 
Gibbon; William Whitaker; Tho. Jacoinb; 
Thomas Lye; John Jackson; John Meriton; 
William Bates with many others. 

The king having received the Address, re- 
turned this answer, Gentlemen, 1 will en- 
deavour to give you all satisfaction, and to 
make you as happy ns myself.” 

Agreeably to the promise mkde in this De- 
claration, concerning a Review *of the Liturgy^ 
the following Conuiu^sion was issued : 
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Tlie .Commission for tlie CoNFEKrNCE of the 
Savoy. 

** Charles the second hy the grace of God, 
king Ilf Knglund, Scotland, France and Xrelaml, 
Defender of the Fnith^ &c. Tc) our trusty aiul 
tveli- beloved the iiiost reverend father in God 
Accented, archbishop of York, the right reve- 
rend tat hers iu God^ Gilbert bishop of London, 
John bishop of Duihaiii, John bi^bop of Ru- 
chester, liuinphiey bishop of Saruni, George ; 
bishop of Worcester, Robert bithop of Lincoln, I 
Benijtnin bishop of Peterbdrough, Brian bishop i 
of Chester, Richard bishop ot Carlisle, John < 
bisliop ot Exeter, Edward bishop of Norwich: ' 
and to Our trusty and well beloved, tlie reve- ! 
r^encl Aiuhony Tuckney, D. D. John Conetir, ! 
D. I). William Spursrow, D, 1>. John Wallis, ' 
D. D. Tho. Mamon, D. D. Edmund Calamy, 
D. D. Richard Baxicr Clerk, Arthur Jackson, 
Tho. Case, Samuel Clerk, Matthew Newcomen 
Clerks ; and to our trusty and well beloved Dr. 
Earles, dean of Westminster, Peter lleylin, 
D. D. John Hacket, D. D. John Berwick, 
D. D. Pt^ter Gunning, D. D. .John Pearson, 
D. D. Tho. Pierce, D. D. Anthony Sparrow, 
Herbert Thorndike, D. D. Thomas llortar, 
'D. D. Thomas Jacomh, D. D. William Bate, 
Johnlliiwliiison, Clerk?*, William Co*>per, Clei k, 
Dr. John Lighttuot . Dr. John Codings, Dr. Ben* 
jaiiiin Woodbridge, and William Drake clerk, 
grf etiiig. XVhereas by our Declaration of the 
2oth of October last, conccining Ecclesiastical 
Atfairs, we did (amongst other things) express our 
este<^iii of the liturgy of the church of England, 
contained in the book of Common-Prayer; and 
yet since we find exce.ptiunsiiiude against several 
things therein, we did by our said Declaration de- 
clare wc would appoint an equal number of learn- 
ed divines', of butli persuasions, to review the 
same: We iherefore in arcomplislimoiil <»f our 
said will and intent, and of our continued and 
constant care and study fur the peace and unity 
of the churches within our dominions; and for 
the removal of all exceptions and ditferencc^s, and 
the occasion of such differences and exceptions 
from among our good subjects ; for or crmcerii* 
ing the said bo«>k of Cominon-Prayer, or any 
thing therein contained, do by these our Let- 
ters Patents require, authorize, constitute and 
appoint you tlie said, &c. to advise upon, and 
review the said book of Common-Prayer; com- 
paring the same with the must ancient liturgies 
wliicli have been us^ed in the church in the pri- 
mitive and purest times. And to tfiat end, to 
assemble and meet together, from time to lime, 
and at such time within the space of ff>ur ca- 
lender iriontlis now next eiiMiitig, in the Ma?>- 
ters Judging in the Savoy in the Strand, in 
the county of Middlesex, or in such utlir r place 
or places as to you shall bc\ thought lit and con- 
venient; to take into your serious and grave 
consideration the several directions and rules, 
forms of prayer, and things iu the said book of 
Common-Prayer contained, and to i^vise, 
consult upon and about the same, and several 
objections and exceptions which bhall novr be 


raised against the some ; and, (if occasion be) 
to make sucli reasonable and necessary altera- 
tions, corrections and aiTit:ndrn€;nts therein, as 
by and between you the said srchhishops, bi- 
shops, doctors, and persons hereby required and 
authorized to meet and advise tiforesuid, shall 
be agreed upon to be ntedlul and ^xpedient^ 
for the giving satisf.icr ion to r^dor ij^iscieuces, 
and the restoring and continuant df peace 
and unity in the churches unddl 'Mir protection 
and government ; but avoiding (as much as may 
be) all unnecessary abbreviations of the ibrms 
and liturgy, wherewith the people Ere altoge- 
ther acquainted, and have so long received in 
the church of England. And our will and 
pie:isure is, that when you the said archbishop, 
bishops, doctors and persons authorized and 
appointed by these O it Letters Patents to meet, 
advise and consult upon, and about tlie pre- 
mises as aforesaid, soall have drawn your con- 
sultations to any resolution, and dc termination 
which ^ou shall agree upon as Jicedfd or ex- 
pedient to be done for ihe alccriug, diminish- 
ing, or enlarging the said hook of Common- 
Prayer, or any part thereof. That then forth- 
with you certify and present to us in writing 
under your several hands, the matters and 
things whereupon you shall so determine for 
our approbation ; and to tlie end the same, or 
so miicii thereof, as shall be approved by u.s, 
may be established ; and forasmuch as the said 
archbishop and bishof»s have severed great 
charges to attend, which we would not di'ipense 
with, or that the same should be neglected 
upon any groat occasion whatsoever : and 
SMQie of them being of great age and iiifiripi- 
ties, may not be able constantly to attend the 
execution of the service and authority here by 
given and required by us, in the meet mg and 
consiiltuiion aforesaid; \Vc will therefore, and 
hereby require yOu the said Dr. Earles, &c. to 
supply the place and places of such ol the 
archbishops and bishops (other than tho said 
Edward bishop of Norwich) as shall by age, 
sickness, infirmity, or other occasions be hin- 
dered from attending the said Jiuclmg or con- 
sultaJon (that is to say) that'one ot you the 
said Dr. Earles, &c. shdll fr?<in time to tune 
supply ihe place of eaco one of them the said 
archbishop and , bishops (other than the said 
Edward bishop of Norwicii) vihich shall hap-r 
pen to be hindered or to be absen': from the 
said meetings or consultations; and shall and 
may advise consult and dc>ermii e; u'<H also 
certify and exerute all and siugiibw^t! e po^.vers 
and authorities before mentioned, in and 
the premises, as fully and absolutely ns such arch- 
bishops and bishops VI I'jch shall so happen to be 
absent, should or miglit do by virtue of these our 
Letters Patents, or any thing heiein cuuiamed, 
in case he or they were personally presein. And 
whereas in regard of tlie distance of soiue, the 
infirmity of others, the multitude of constant 
employment and other incidental imped inrients ; 
some of you the said Edwaici bishop of Nor- 
wich, &c. may be hindered troin the const.uit 
attendance in the execution of the service 
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aforesaid ; We therefore iwill, and do hereby 
require and authorize you tlie said Thomas 
Horton, &c. to supply the place or places of 
such the commifisioners last above mentioned^ 
as shall by the means aforesaid, or any other 
occasion be hindered from the said meeting 
and consultations, that one of you the said 
Thomas Horton, doctor, shall from time to time 
supply the places of each one of the said com- 
missioners last mentioned, which shall happen 
to be hindered or absent from the said meeting 
and consultations ; and shall and may advise, 
consult and determine, and also certify and 
execute all and singular the powers and autho- 
rities before mentioned, .in and about the pre- 
mises, as fully and absolutely as such of the 
said last mentioned cominissioners, which shall 
so happen to be absent, should or might do 
by virtue of these our Letters Patents, or any 
thing therein contained, in case he <>r they 
were personally present: in witness whereof 
wo have caused these our l.cttcrs to bO* made 
Patents : Witness Ourself at Westminster, the 
85th of March, in the thirteenth year of our 
reign. (Per ipsum Regem.) Baukeii.” 

The bishop of London's lodgings in the Savoy 
was appointed fur the place of meeting ; when 
the parties appeared, the bishop of Lninlon ac- 
quainted the Presbyterian ministers, that them- 
selves and not the bishops, had rerpiested the 
Conference for making alterations in the Litur- 
gy: That therefore nothing was to he done till 
they had delivered their Exceptions in wricing, 
together with the additional ibrms and altera- 
tions which they desired.^ 

Tiie Exceptions were accordingly drawn up 

* " When the commissioners were U’lSom. 
hied the iirst time, April 15, the Archbishop of 
York stood up and said, he knew but little of 
the business they were met about, and therefore 
referred it to Dr, Sheldon, Bishop of London, 
who gave it os his opinion, that the Presbyte- 
rians having desired this conference, they, the 
Bishops, should neither say nor <lo any thing 
till the others had brought in ail their exceptions 
and complaints against the Liturgy in writing 
with their additional forms and amendments. 
The Presbyterians humbly moved for a Con- 
feye^ce according to the words of tlic coininis- 
fion, but the Bishop of London insisting pe- 
remptorily upon his own metliod, the others 
consented to bring in their Exceptions at one 
time and thaiy Additions at another. For this 
purpose Bishop Reynolds, Dr. Wallis, and the 
rest of the Presbyterian party, met from day to 
day, to collect their Exceptions; but the Addi- 
tions or drawing up a new Form, was intrusted 
with Mr. Baxter alone. ^ Bishop Sheldon saw well 
* enough,' says Burnet, ‘ what the effect would 
^ be of obliging them to make all their demands 
^ at once, that the number would raise a mighty 
^ outcry against them as a people that could 
< never be satisfied.' On the other hand the 
Presbyterians were divided in their sentiments; 
Some were for insisting only on a few important 


things, reckoning that if they were gained, and 
by Dr. Renolds, Dr. Wallis, Dr. Bates, Dr. 
Jacoiub, Mr. Calamy, Mr. Newcomen, Mr. 
Clerk, and others. 

In this Paper liiid before tlie bishops, they 
move, that the prayers and other materials of 
the liturgy,might not be clogged with any thing 
that was doubtful or questioned among pious, 
learned and orthodox persons. 

** 1 . That the imposing things of doubtful 
disputation as terms of communion, had in all 
ages been, the ground of schism and separation; 
and for this they cite the authority of Mr. 
Hales. 

2. That as the English reformers at first 
out of their great wisdom, formed the liturgy 
ill such a manner as was most likely to gain 
upon the Papists, hy varying as little as might 
be from tlie oilices anciently received ; so ao 
cording to the same rule of prudence, and cha- 
rity, they desired the liturgy might be so com- 
posed as might best reconcile it to those Pro- 
testants who are agreed in the substantial points 
of religion, 

“ 3. To proceed, they would have the repe- 
titions and responsals of the parish-clerk and 
people, Sind tlie altcrnalc reading of the psalms 
and hymns, omitted. They pretend this custom 
raised a confused noise in the congregation, 
and made what \vas read, less intelligible. 
They argue farther, that the minister ought to 
he liie people's month in all public services : 
and that by the Holy Scriptures, the people’s 
part is only to attend with reverential silence, 
and declare tliei/* consent in the close, hy say- 
ing Amen. 

4. For this reason they would have the 

ail Union followed, it might be easier to obtain 
other things afterwards. But the majority, by 
the influence of Mr. Baxter, were for extending 
their desires to the utmost, and thought them- 
selves bound by the words of the commission 
to offer every thing they thought might conduce 
to the peace of the church, without considering 
wlmt an aspect this would have with the world, 
or what influence their numerous demands 
might have upon the minds of those who were 
now their superiors in numbers and strength ; 
hut when they were put in mind that the king's 
commission gave them no power to alter the go- 
vernment of the church, nor to insist upon 
Archbishop Usher's model, nor so much as to 
claim the concessions of his majesty's late De- 
claration, they were quite' heartless ; fur they 
now saw that all they were to expect was a few 
amendments in the Liturgy and Common- 
Prayer Book. This was concluded before-hand 
at court, and nothing more intended than to 
drop the Presbyterians with some plausible 
decency." 4 Neal, 271. 

N. B. Ail the Papers relating to the Con* 
Terence at the Savoy are collected in a Book 
intituled, * The History of Non-Conformity, 

* as it was argued and stated by commissioners 

* on both sides appointed by his majesty king 

‘ Charles 2, in 1661/ 6ro. edit, Sd. 17Q&.« 
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divided petitions ifi tlie litany thrown into one 
soletnti prayer, to be pn;nouiiced by the mini- 
Sters. 

** 5. That nnthini; might remain in the litur* 
gy, which seems to countenance the observa- 
tion of Lent, ns a religious fast : 'riiiit the ex> 
ample of our Saviour's fasting forty days and 
forty nights, was above human strcngiJj, and 
never designed for imitation. To corroborate 
this reasoning, they take notice, tiiat by an act 
of parliament made the 5th of Elizabeth, ah- 
ftineiice from llesh is prohibited, upon the 
score of religion, and only recoin mended for 
politic considerations, 

6. That the religious observation of Siiiuis- 
clays, together with tlieir Vigils, may be laid 
aside. And that if any of them are continued, 
they may be called Festivals, and not Holy- 
days, that they may not be made equal with 
the Lord's-day, nor have any p€*cuiiar service 
appointed, nor the people obliged wholly to 
forbear working : and that such names in the 
Calender which are not inserted in ttie first and 
'Second books of king Edward the 6tii, may be 
left out. 

“ 7. That the gift of prayer being one spe- 
cial qualihcution for the ministry, they des>iie 
the liturgy may not be so strictly imposed, ns 
totally to exclude the exercise of that faculty in 
any part of public worship : and that in con- 
sequence of this, it may be left to the discre- 
tion of the minister to omit part of the stated 
service, as occasion shall require. And this 
liberty, they pretend, was allowed by the first 
Coniiiion-Prayer-Book of Edward the sixth, 

8. That in regard of the many defects ob- 
served ill the Version of the Scriptures, used 
in the hturgy, they move tlu?sc niis-pcrfor- 
maiices may be struck out, and tlie new traiis- 
latiun allowed by authority, substituted instead 
of the former. That the Version in the liturgy 
is either obsolete in language, or mistaken in 
sense, the}" endeavour to prove from the follow- 
ing iustanct s. In the epistle for the fir:;t Sun- 
day after Ejjiphaiiy, Roni. 12, 1, it is read, Be 
ye changed in your shape: and the epistle for the 
SundAy next before. Easter, Fliil. 2, 5. Our 
Saviour is said to be found in his apparel as a 
man : and in the epistle for the fourth Sunday 
in Lent, Gulat. 4. the old \'ersion runs, Mount 
Sinai is Agar in Arabia, and borders upon the 
city, wliicli is now called Jerusalem : the epis- 
tle for St. Matthew’s day, 2 Cor. 4. they trans- 
late, We go not out -of kind. The gospel for 
the second Sunday after Epiphany, John 2. it is 
translated, When men be drunk. The gospel 
for the first Sunday in Lent, taken out of the 
11th of St. Luke, it is turned. One hbuse does 
fall upon another. And lastly, the gospel for the 
Annunciation, taken out of the Isi of St. Luke. 
This is the first month which is called barren. 

9. That the canonical scriptures contain- 
ing all things necessary to salvation, they de- 
sire the Apocryphal books may not be read : 
these writings having no unquestidhable autlio- 
vity for recommending matters either of belief, 
or practice. 


** 10. That the minister may not be enjoined 
to read any part of the liturgy at the commu* 
nion table, excepting such portions which pro- 
perly belong to the Lord's Supper : And nt«>nch 
times only, when the Holy Sacrament is admi- 
nistered. 

11. That whereas the word minister, and 
n#>t priest or curate, stands in the rubric for 
the absolution, and dlvera otlrer places : It is 
requested this usage may be continued through 
the whole book : And that the Lord ’sDny 
muy be iuseried instead of Sunday. 

iU. And in regard singing of psalms is a 
considerable part of public worship ; they de- 
sire the version set forth and allowed to he 
sung ill churches, may be mended ; or that , 
they may have leave to niake use of a more 
correct translation. 

13. That all obsolete terms and expres- 
sions in language worn out, may be altered to 
w'ords of coiumoii use. This is repeating part 
of their Eighth Objection, Their instances 
are * Areac}’ uscil in the gospel for Monday and 
Wednesday before Easter. ^ And then opened 
he their wits,* in the gospel for Easter Tuesday. 

** 14. 'J’hat no portions of the Old Testa- 
ment, or of the Acts of the Apostles, be called 
epistles, and read as such. 

“ 15. That tiie phrase in several offices 
which presumes all per:»oiis wilhiii the cuiiimii- 
nion of the church, regenerated, converted, 
and ill an actual state of grace, may be re- 
formed ; For considering the want of ecclesi- 
astical discipline, confessed in the Cominiaa- 
cion, sucli a supposition is more than the ut- 
most charity can admit. 

1(). That the petitions in the prayers mif^it 
have a more orderly connection, and the formal 
carried on to a more competent length ; That 
this method would be more to edification, and 
gain farther upon the people’s esteem. 

Under this head, they are somewhat more 
particular : 

And first, They charge the collects with 
being generally too short, many of them con- 
sisting but ef one, or at most, but of two sen- 
tences of petition. That they are generally 
prefaced with a repeated mention of the name 
and attributes of God, and presently concluded 
with the name and merits of Christ, That by 
this disposition of the service, many unneces- 
sary breaks are occasioned : And that when* 
many petitions are to be ofiered at the same 
time, these interruptions are neither agreeatde 
to scriptural examples, nor suited the gravity 
of that holy duty. | 

Secondly, They object the prefates of 
many collects have no clear and direct refer- 
ence to the following petitions. That the pe- 
titions are put together without due order or 
natural connection, and falling short, instead 
of being suitable to the occasions for which 
they are used, seem to have been the effect of 
chance and inadvertency. It is therefore de- 
sired, that instead of those di‘'Continued col- 
lects there may be one iiiethodical and entire 
form of prayer composed out of many df Ib^iu* 
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17. Tliejf observe the public liiurgy of a 
cburch ought to comprehend the sum of all 
such bins as are ordinarily to be confessed in 
prayer And ^ike in such petitions and thanks- 
givings^as are commonly to be put up by the 
church : And that the Catechisms^ or public 
systems of ductrine^ should contain a brief ab- 
stract of all such doctrines as are necessary to 
he beliei'ed : And the points should be set 
down in a clear, explicit nunnier. And here 
they pretend the liturgy is defective as to all 
these matters. • | 

1. Say they, there is no preparatory ■ 
prnyiT, in the beginning of the service, for 
God*s assistance and acceptance; and yet ' 
many collects in the middle of the worship, 
have little or nothing else. 

2. The Confession, as these ministers con- j 
tinue, is very defective : Original sin is not 
clearly expressed, nor the number of actual 
sins with their aggravations sudicicntlj en- 
Jarged on. That the form goes too much upon 
generals: Whereas con fession being an exer- 
cise of repentance, 6iight to be more particular. 

3. They complain of a great defect in the 
forms of public thanksgiving. And, 

4. They object the whole hotly of the 
Common Prayer is too mut li wrapt up in ge- 
nerals : As, * To be kept from all evil, from all 

* enemies, from all adversity, that we may do 

* God’s will,’ &c. without dilating upon the 
particulars included, 

** 5. They pretend the Catechism is defec- 
tive in many necessary doctrines, and that 
some of the e-ssentials ol' (Jhristiaiiity are not 
mentioned, unless in the creed. 

18. I'hey ailedge the Liturgy enjoins the 
pse of several ceremonies, which from the 
time of the first reformation have been judged 
unwarrantable by divers learned and pious men. 

The inipobitions complained of arc. First, 
The enjoining the use of the surplice. Second- 
ly, That noiie may baptibC or he baptised, 
without the transient image of the cross, which 
has at least, they say, the appearance of a sacra- 
ment of human institution. Thirdly, The en- 
joining the posture of kneeling at receiving the 
Lord’s Supper. And here ihey cite the autho- 
rity of our Saviour and his Apostles for a^dilTc- 
reut gesture : And that the Church of England 
contradicts the practice of the Catholic Clnirch 
for several ages, and runs counter to the ca- 
nons of the most v#fierable synods. And last- 
ly, that the wojitht. of 4lhese impositions are 
still made innrTl^thensonie hy the canons 
retiring the cieigy to subscribe their lawfui- 

To these Exceptions the Cornmissinners 
who represented tlio Church of England re- 
turned an Answer; part of which shall be laid 
before l^e reader. 

% 'ne Presbyterian ministers objected the 
Liturgy nad all along. given dissatisfaction to 
several persons df piety and learning ; to this 
the episcopal divines returned, That the pas- 
sages complainftd of Jp the Liturgy ought to be 
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evidently proved unlawful, before any altera- 
tions can be demanded. That it is no nrgu- 
iiiciit to say a great many pious persons scruple 
the use of it, unless it Can clearly be made out 
the Liturgy has given just ground for sucli scru- 
ples. Fur olhej wise, if the hare pretence of 
scruples is a sutiiciont plea to discharge us 
from obedience, all Jaw and order can signify 
nothing. To this they add, that if the Liturgy 
should be altered ns tlie Ministers' Paper re- 
quires, the generality of the soberest and best 
members of the Church of England, would have 
just cause of disgust. For that such an altera* 
tion would imply a concession, that this Litur- 
gy was an intolerable burthen upon tender 
consciences, and a usage plainly superstitious : 
For these arc the pretences suggested for an 
alteration. Now the granting all this, must 
infer the justifying those who have separated 
from it, and the condemning all those who have 
adhered to it, with the hazard and loss of lives 
and fortunes. After this intniduction, they 
proceed to give an answer to the first general 
proposal, and affirm, that the Eiiglisii reformers 
had been careful to put nothing kito the Litur- 

but wdiat is either evidently the word of 
God, or has been generally receired by the 
Cutliulic Church. To the next proposal they 
answer, tliat great care must be. taken to sup* 
press private conception of prayer, both be- 
fore and after sermon : That otherwise private 
opinions will be brought ihto pulpit-prayers. 
For wbat else cun be expected, if private per- 
sons may have the liberty of making public de- 
votions r 

** To that part of the proposal that prayers 
may consist of nothing doobtful or questioned 
by pious, learned, and orthodox persons: The 
episcopal divines reply, That since it is not de- 
fined and ascertained who those orthodox per- 
sons are, they must either take all those for 
orthodox persons who have the assurance to 
ulVirin ihcinsclves such : And if so, the demand 
is unreasonable. For some who deny tlic divi- 
nity of the Son of God, will stile themselves 
orthodox, and yet there is no reason we should 
part with an ariicle of our creed for their satis- 
faction. Besides, the proposal requires an im- 
possibility. For there never was, nor ever will 
be, any prayers couched in such a manner, as 
nut to be questioned by some people who call 
themselves pious, learned and oithodox. But 
if by orthodox is incant only those who adhere 
to sc;ripturc, and the Catholic consent of anti- 
quity, they are not of opinion that any part of 
the English Liturgy has been questioned by 
such. 

To the general objection of the English 
service being loaded with ciiurcb-pomp, ima- 
gery, many superfluities, and reviving obsolete 
customs : To this they answer, That if these 
generals are intended to be applied to the Li- 
turgy. they are gross calumnies, and a contra- 
diction to the confession of these very Minis- 
ters in the latter part of their Exceptions. But 
if nti*application is intended, they are foreign 
to the purpose, and therefore it had been more 
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prudence and candour not to have mentioned 
them/' 

To go 6n with the Church Commissioners, 
who need not be mentioned at every Article. 

** It was the wisdom of our Reformers, say 
tney, to draw up such a Liturgy as neither Ro- 
manists nor Protestants could justly except 
ogaiiist : And therefore, as the first never 
charged it with any positive errors, but only 
with the want of something they conceived ne- 
cessary, so was it never found fault with by 
those properly distinguished by the name of 
Protestants; that is, those or the Augustan 
Confession. And as for others who have 
bnuighi the church service into dislike with 
some people ; this practice of their’s has been 
their fault and their sin: So that to urge the 
vreseiit state of aifairs as an ai’gument why the 
bonk should be altered, is by no means reason- 
able. To do this would be to gratify these 
men in an error, and make their own unwar- 
rantable conduct an advantage to them. 

The third and fourth Proposals may go to- 
gether ; the demand in both being against re- 
sponsals and alternate readings in hymns, 
psalms, &c. And that upon such a motive as 
really rather proves the necessity of continuing 
them ill their present condition. They would 
take these usages away, because they do not 
edify : Now for this very, reason, they ought to 
be kept on. For that they do edify, is plain, 
if not by informing our understandings, (the 
prayers and hymns being never made for a Ca- 
techism) yet by quickening, kcejiing up, and 
uniting our devotion, which is apt to sleep or 
grow languid, in a long continued prayer. Our 
edification therefore is best consulted by being 
called oil and awakened by frequent Amens : 
by being excited by mutual exultations, peti- 
tions and holy emulations, which of us shall go 
farthest in shewing his own '/eal for the glory 
of God, or contribute most to that of others. 
For this purpose alternate reading, repetitions 
and responses, are far more serviceable than a 
long tedious prayer. Nor is this our opinion 
only, but the judgment of former ages, as ap- 
pears by the practice of the Jewish and ancient 
Christian churches. 

Rut these Demandants object, this custom 
clashes with the Scripture : That these inspired 
writings declare the minister’s being appointed 
for the congregation in public prayers : That 
the people’s part is only to altciid with silence, 
and signify their assent by saying Amen. Now 
if thej-e gentlemen mean, that the people in 
public services must only say the word Amen, 
they have no text to prove ttieir assertion. Re- 
sides, they themselves practise the direct con- 
trary in one of iheir principal parts of worship : 
■We mean their singing of psalmr.. where the 
people have as great a part as tht. minister. 
Now if this m*iy bedone in Hopkins’-', why not 
in David’s F’salms ? If in metre, why not in 
prose? If in a Psalm, why not in a Lirany ? 

** Farther, it is desired that nothing shoiild be 
in the Liturgy which so much as seems to coun- 
tenance the cd>scrvation of Lent, as a jreligious 

YOL. YJ, 


fast : This^ is requested as an expedient for 
peace, and is iu elTcct to- desire our church 
may shew herself contentious for the sake of 
peace, and divide from the Catholic Church, 
that we miiy correspond the closer at home, 
and live at unity among ourselves. But, St. 
Paul reckons those contentious, who oppose 
the custom of tlie churches of God. Now 
that the religious observation of Lent was a 
custom of the chiircJic." of Cod, appears by the 
tesliinoiiies of the Fathers. This demand 
therefore has no tendency to peace, but dis* 
sention. And here the fasting forty days may 
be practised in imitation of our Saviour, not- 
withstanding what is objected to the contrary. 
For though we cannot reach up to his divinity, 
follow him aquis^ and abstain wholly 

from meat for so long a time, yet we may fast 
forty days together, cither as Cornelius did, till 
three o’clock in the afternoon, or till noon, as 
St, Peter did, or at least w'e may come up to 
Daniel’s fast, and forbear entertaining our pa- 
late : And thus far, without question, it is pos- 
sible for us to imitate our Lord. Nor does 
the act of parliament, 5 Eliz. forbid fasting in 
this manner, or upon the view abovemention- 
ed : We dare not suppose the parliament had 
any intention to prohibit a custom commanded 
by the Church of Christ. Neither does the 
act determine any thing about a Lenten fast, 
but only provides for the increase of the navy, 
and encouraging the fishery upon that score. 
Resides, we must not interpret one statute so 
as to make it clash with another. Now the IsC 
of Eliz. cap. *2, still in force, confirms the 
whole Liturgy, and by consequence the t^li- 
gioiis kee[)iiig of Lent : and this with a severe 
penalty upon nil those who speak ,in deroga- 
tion of any part of the Common-Prayer. And 
therefore that other act of .0 Eli/., cap. must 
not be interpreted to a counter sense, and ag 
if it proliibitcd the religious keeping of Lent. 

“ The observing Saints-Dnys is not enjoined 
as nf divine, but of ecclesiastical institution: 
that therefore it is not necessary they should 
have any particular appointment in Scripture : 
their being useful for the promoting piety, and 
serviceable to the ger.eral end recommended 
in holy writ, is suUicie' t for this purpose. 
That the observation of these solemnities wag 
a primitive custom, appears by the Rituals and 
Liturgies, by the conscJiiient testimony of an* 
tiquity, and by the ancient Translations of the 
Bible : for instance, by tli« Syriac and Etbio- 
pic versions, where the lessons ^pointed |for 
holy days, are particularly marked. Now the 
former of these Translations comes near the 
apostolic age. Farther, our Siivioiir himself 
kept the feast of the Dedication, wliich was a 
solemnity of the church’s institution. And 
the chief business of these days, being not for 
feasting, not for entertainment and diversion, 
bnt the exercise of holy duties, they are more 
properly called holv dt^s than festivals : and 
though they are all of a resembling nature, 
it cannot be inferred thoy all require an equal 
regard. At for the peoplO; they may ba in* 
D 
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dulged working after evening service, if autho- 
rity shall think tit. Tne other names excepted 
against, stand in the Knlendar, nut that they 
should be kept a*s lioly dnys but upon the score 
of their being useful for preserving the niemo- 
ries of some eminent persons : they are like- 
wise serviceiihle f..r leases, law-days, &c. 

** Tlifir proposal toncliing the gift of prayer, 
makes the Liturgy, in ctfcct, wholly insignifi- 
cant : for what else can be the cuiiseipicnce, 
if every minister may put in, and^ leave out at 
discretion ? As for the gift, or rather the 
spirit of prayer, it consists in the inwaid graces 
of the Holy Spirit, and not in extemporary ex- 
pressions : sucli unpremeditated eiTu.sions arc 
only the ellccts of natural parts, of a voluble 
tongue and uncoiuniun assurance. I hit if 
there is any such gift as is really prcteiuicfl, 
this extraordinary qualification must be subject 
to th(' prophets and the order of the church. 

“ Coushlcring the Jiji;:chieJ‘s coming by im- 
pertinent, ridiculous, and sometimes seditious, 
wicked and blasphemous expressions, under 
pretence of giving liberty for exercising the 
gift of prayer ; considering the honour of God 
is so higi'ly injured, and religion suflers so 
much this way, it is reasonable those who 
desire such an indulgence in public devotions, 
should first give the church security, tiuit no 
private opinions shoidvl be put into their pray- 
ers : and that nothing contrary to tlic faith, 
should be uttered before God, or oficred up to 
him in the church. To prevent which mis- 
chiefs, the former ages knew no better way 
than forbidding the use of any pAiyers in public, 
exoepring such ns were prescribed by public 
authority. 

“ The Presbyterians ol jectioris against the 
obsolete hinguuge, and mistaken sense in the 
Translation u-ed in the Liturgy, are all true, 
and all iiincaded. 

‘‘ The Church Commissioners proceed to 
consider their Exceptions against rending Apo- 
chryphal lessons in the church. ' And here they 
observe, the Presbyterians demand an altera- 1 
tion upon such grounds as would exclude all j 
Sermons as well as the Apocrypha. 'I’heir ar- 
gument is, the holy Scriptures contain uU 
things necessary with reference both to belief 
'and practice. This plea is returned upon them 
^ith n dilemma : if the inspired writings, say 
the Church-Commissioners, are so compre- 
hensive, to what purpose are there so many 
umiecessary^ermuns ? Why have we any thing 
mefe than the reading of Holy Scriptures.^ 
But if notwithstanding the sulTiciency of the 
Old and New I'cstament, Sermons are neces- 
sary, there is no reason why these Apocryphal 
chapters should not be reckoned equally use- 
hiJ : for most of them deliver excellent dis- 
courses and precepts of nicrality : and it is 
much <o be wished the sernions of these minis- 
ters were no worse : if they are afraid these 
hooks may by this regard come up to an equal 
authority with the Canon ; the church has se- 
cured them against this apfirchension, by call- 
ing thevn Apocryphal : now it is the churches 
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testimony which teaches us to make this dis- 
tinction, And lastly, to leave out these Apo- 
cryphal lessons, were to cross upon the practice 
of former ages. 

* That the minister should not read the 
communion service at the communion-table^ 
is not reasonable to demand, since it was the 
practice of all the Primitive Church : and if 
we do not govern our&elvcs by that golden 
rule of the Council of Nice, Let ancient cus- 
toms be con tinned, unless reason plainly re- 
quires the contrary, we shall give offence to 
sober Christians by a causeless departure from 
Catholic usage, and put a greater advaiuagc in 
the hands of our adversaries, than it is to be 
hoped our brethren the Dissenters would wil- 
lingly allow. As for the priest’s standing ac 
rhe Cuminunion-tablr, it seems an invitation 
to the holy Sacrament, and reminds us that ic 
is the duty of some of us at least, to receive 
every Sunday : and though we happen to neg- 
lect our duty, it is fit the church should suggest 
recollection, and keep her standing. 

It is not reasonable the word Minister 
should only be used in the Common-Prayer : 
for since some parts of the Liturgy may be per- 
formed by a deacon and otliers, such as Abso- 
lution and Consecration, by none under the 
order of a Priest, it is fit some such word as 
Priest should be used for those offices which 
are appropriated to his cliaractcr : tho term 
Minister being of too low and lax a significa- 
tion for this purpose. The word Curate like- 
wise signifies those wd)o are entrusted by the 
bishop with the cure of souls, and therefore 
very fit to be used. Sunday being a very an- 
cient distinction of the day upon 'which our 
Saviour rose frr)m the dead, there is no reason 
that name should be disused. 

“ Singing of Psalms in metre, continue the 
Church-Couiuiissioiiers, is no part of the Li- 
turgy, uiid by consequence no part of our com- 
inissioii. 

In answer to the 15th objection, they al- 
Icdge, that the cliurch’s phrase in her prayers, 
is no more offensive than St. Paul’s : this 
apostle in his epistles to the Corinthians, Gala- 
tians, and others, calls them in general the 
Churches of God sanctified in Christ Jesus, 
and Saints by their vocation. And yet amongst 
these, there were many, who upon the score of 
their open irregularities, could not properly 
be stiled such: howevet, St. Paul denonu- 
nates the whole from the greater part, and 
puts the rest in mind of their profession, what 
they liave undertaken in their baptism,, and 
ther privileges and hnnourable distinctions to 
which that Sacrament has given them a title. 

As to the ronncxioii of the pans of the 
Liturgy, it is coufoniuible to the example of 
the Churches , of God, and has as much co- 
bfireiice as usually occurs in many pe^^titions of 
the same Psalm. And tho method of these 
offices they must believe to be admirable and 
beyond exception, till the Presbyterians call 
suggest a better, wJiich is not yet dune. 

“ Tli« Collects, b, their brevitj, are beat 
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suited to devotion, and resemble those short, 
but prevalent prayers in Scripture, * Lord he 
merciful to me a sinner/ * Son of David have 
mercy on us/ ‘ Lord increase our faith/ 

After this, proceeding to ihc remainder of 
the objection, they subjoin, We cannot ima- 
gine why the repeated name and mention of 
the attributes of God, should not be most ac- 
ceptable to any person religiously disposed ^ or 
how this repetition should seem any burthen, 
since David magnified one attribute of Gnd*s 
mercy six and twenty limes together. Nor 
can we conceive why the name and merits of 
Jesus should be less comfortable to us than to 
former saints and martyrs : itnd since the hopes 
of obtaining our petitions are founded upon 
the attributes of Grod, such prefaces of prayers 
as are takeh from the divine perfections, are 
not to be censured us unsuitable and casual, 
though they should have no special reference 
to the following petitions/^ 

From hence they advance to the 17th ex- 
ception : “ And whereas it was objected there 
was no preparatory prayer in our Liturgy for 
God's assistance or acceptance, they answer, 
this is plain inisreporting the Cuniiiinii- Prayer. 
For besides a prepurutoi'Y exhortaciuii, there 
are several prayers upon the heads in which it 
is pretended they are deiicieiit. The Instances 
are these ; ‘ Dc*«pise not, O Lord, humble and 
contrite hearts/ * That tliose things may 
please him that we do at this present/ * O 
Lord open our lips,' 6cc. 

As to the Presbyterians objection against 
the Church’s Confession being couched in 
general terms, the episcopal divines answ*cr, that 
this is rather a perU?ction, than a disadvantage: 
that tile otbees are iutenderl for co'iiiinon use : 
that general services would cease to be such, 
by descending to particulars. To come closer 
to the case : when confession of sins isi'enerul, 
all persons may and limsc join iii it, considering 
in many things we offend all. But if the enu- 
meration of sin was particular, it would not be 
so well suited to the use of tVie congregation : 
for it may well be supposed to happen, that 
some persons may by God’s grace, have been 
preserved from several of those sins recited ; 
and therefore by confessing themselves guilty, 
they would lie to God Almighty, and thus stand 
in need of a new confessiou. As for origtHal 
ain, they conceive it sutiicic-mly acknowledged 
in the church’s confessing, that ^ without God's 
^ help, our frailty cannot but fail ; and chat our 
^ mortal nature can do no good thing without 
‘ him.'. 

And whereas the Presbyterians complained 
of the want of stated forms for several public 
occasions ; the Chu rc h- Co nun issi oners answer, 
they are not conscious of any such defect : 
however, if any such thing can be made good, 
the Ghlirch will provide accordingly. 

The Dissenters complain, the Liturgy goes 
too much upon generals, in their applications 
for God's grace and protection, and iiftcance 
in these expressions ; ^ That we may do God’s 
wiilj thatMve may be kept from all evil/ 


Now these, reply the Church-Commissioners, 
are almost the very terms in the Lord’s Prayer. 
So that tiiey must reform that, before they can 
pretend to nieiid our Liturgy in these petitions.^ 

The principal demand of the Presbyterians, 
was, I'hut those which impose any cerenio- 
tiies, especinlly the surplice, the sign of the 
cross, and kneeling, might be abrogated. Their 
reasons for this demand, are these. 

It is doubtful, as the Presbyterians 
argue, whether God has empowered men to 
impose such si^niiicant signs. For though they 
call them significant, they have no real good- 
ness in the judgment ot the impusers them- 
selves : for they call tlicni things iiulinerent, 
and therefore they cannot full under St. Paul’s 
ruleot’ Ownia decenUr^ neither are they suit- 
able to the simplicity of gospel worship. 

** Si. Because it is a vi'ihirioii of the royalty 
of CUirist, and an impeachment of his laws as 
insulhcieiit. Their, other two reasons, drawn 
from their being scrupled by se\eral learned 
and orthodox men ; and giving occasion to 
divisions and persecution, have been luentioued 
already." 

The Church- Cnminlssioners, before they arj- 
swer particularly lo these reasons, premise some 
general rules for supporting their loliowing dis- 
course. 

1. They observe, that God has not only 

given a power, but likewise coinmundvd the 
imposing whatever sliall be truly decent and 
becoming his public service, 'i hut after St. 
Paul had laiil down some particular rules for 
praying, thanksgiving, propiiesying, &c. lie 
concludes witn this general precept, lek all 
things he done lupf^fi/Aovws , in u decent maiiner: 
and that there may be unilbnnity in these cir- 
cumstances ijf (leceiicy, the apostle adds, let 
there be a a rule, or canon lor that 

j purpose 

2. Superiors, not inferiors, must be judges 
of what is decent and cunvcnieni : those who 
have authority to order that every thing he 
done decently, must of necessity first judge of 
the quality of things. 

“ 3. These rules for decency made and en- 
joined by superiors, ought to be obeyed by 
inferiors, till it is made as clear that they are 
not bound to obey in the particular case, as it 
is evident in general, that it is their duty fo 
obey their superiors : for if the exemption 
from obedience is less clear than tl'.e command 
to obey, it must be sin not to ob^. 

** 4. Pretence of conscience is no disclifirge 
from obedience, for the law, as long as it con- 
tiiiues, binds to obedience : it is the apostle’s 
doctrine,^ Ye must needs be subject.' As to 
the pretence of a tender or reluctant conscience, 
this plea can never disable the law : for it nei- 
ther takes away the authority of the legislator, 
nor makes the matter of the law uuiawlid. Be- 
sides, if pre tence of conscience was a sulbcieiit 
excuse for iiOn-obedience, law's would signify 
nothing ; for every body might pretend this 
plea; which if allowed, anarchy find confusion 
must ihevitably follow. 
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5, Though charity moves for compassion, rernors that power which the scriptures h^vt 
And may dispose superiors to relieve those that given them, is diminishing God s word/ which is 
are really over scrupulous and perplexed ;yetjve no less forbidden in the text last mentioned, 
must not break Clod's command out of good na- And supposing some people continue per- 
ture : and therefore we must not suffer the pub- plexed, and under scruples ; the church may 
• lie service to be indecently or disorderly per- notwithstanding, without sin, insist upon her 
formed, for the ease of tender consciences. ' commands for complying with decent ceremo- 
Having premised this general answer, the nies. And all this without being guilty of of- 
church cominissioiieis proceed to argue that fending our weak brother; for here the scandal 
those things which they call indifferent, because is taken, and not given. It is the prejudice and 
neither expressly commanded, nor forbidden by i mistake of the scrupulous person that disturbs 
God Almighty, have something of natural pro- | ijimself; tuid therefore he may be justly said to 
portion, goodness and decency iA them ; and lay the stumbling block in his own way. 
for this reason they are imposed ; Thus by St. ' ^ ** Neither will the case of St. Paul’s not cat- 
Paul’s rule, and many others in jjcripture, au- \ ing flesh if it oiFcnded his brother, do any ser- 
thority is given to governors, to impose signs, vice to the complainants. For here it must be 
which certainly are never the worse, because observed, the apostle speaks of things not com- 
they carry a signification of decency and re^ nianded by God or his church ; of inatterB 
gard. On the other side, if the chorcli should which had nothing of decency or significancy 
enjoin the use of ceremonies which ivere wholly for religious purposes. And therefore in a case 
insignificant ; such an exercise of power might thus foreign and unrelated to divine worship, 
rather be questioned. St. Paul was willing to resign his liberty, rather 

2, “ To make such laws upon the score of than offend his brother. But il any man should 
decency is no Violation of Christ’s royalty : it is venture to break a just law or custom ot iha 
only exercising a branch of that authority grant- church, the apostle marks him for a contentions 
ed to his church : and therefore disobeying such person. 

commands of superiors, is a plain opposition to That these ceremonies have occasioned 
his sovereignty. Fartlier, making laws for the many divisions, as it is pretended, is no more 
sake of decency, does by no means imply a their fault, than the misunderstandings between 
charge of insufliciency upon our Saviour’s insti- the nearest relations, accidentally consequent 
tutioris. For it is evident by the precepts them- upon the preaching of the Gospel, can be fairly 
selves, that our Saviour iievcr intended to de- charged on the Christian religioiu 
terrnine every minute circumstance of time, After this they proceed to justify the use 
place, and manner : lie only commanded the of the surplice by alledging, that both reason 
substance of religious duties in general, and di- and experience may inform us, that decency in 
rectsd to the right ends of the performance. As ornament and habit strike the senses, and ex-* 
to other matters, our Lord left every man to the cite reverence and regard ; upon this view they 
suggestions of reason for private services ; and are made use of in the equipage of princes, and 
appointed governors of the church to determine in courts of justice. And why then should the 
such particulnrities for the public. Thus for service of God be refused this common advan* 
instance, our Saviour commanded prayers, fast- tage f and to come to the particular case, no 
ing, &c. But time and place for these duties habit i^ more suitable at holy ministrations 
Are undetermined. Thus by parity of reason- than white linen : It is an emblem of purity 
ing, to iiiuke laws for regulating the points of and beauty; angels have appeared in this dress, 
deoen-'y, is no imputation upon his economy ; and therefore what coloor can be more proper 
for it is plain it was not his design to state these for those whom the scripture dignifies with that 
' matters. He has left us governors for this pur- name? and that this habit was anciently used in 
pose : tlpeir commission is express to all iina- the church, we may Jearn from St. Chrysostom, 
giiiuble advantage: ^ As niy Father sent me, so ** The cross, continue these episcopal di* 

‘ send I you. Obey those that have the rule vines, was always used in the church in intmor*- 
• over you.' lie has likewise told us, that if we tali lavficro. To testify therefore our commu- 
will not hear his church, we must be reckoned nion with the saints of former ages, as our creed 
no better than heathens and publicans. teaches us ; and to signify we are not ashamed 

And wli^reas the "non- ctm form ists plead of the cross of Christ: for these reasons they 
they cannot obey the comniands of tiie church conceive it proper this ceremony should be 
fqr fear of violating thb precept, which forbids continued, and cannot imagine it should trouble 
adding to the word of God. To this the church the conscience of any person that desires to be 
commissioners answer, These ministers do not satisfied. 

well consider, that ic is no addition to the word As to the posture of kneeling, they aigue 

of God to command things for order and de- it best becomes the solemnity of the holy En- 
cency, provided they are not enjoined as God’s charist: That the most valuable blessings ought 
immediate instructions, but only as regulations to be received with the greatest marks of reve^ 
of human authority. But on the other hand, rence and submission. That postures of fanii- 
to aliiriii that superiors are nnt allowed to com* liarity^are not acceptable to God Almighty 
nand things unforbidden by God Almighty, is upon so solemn an occasion, may be collected 
An undeniable addition to the word of Gud. from Malacbi i. 6, 8. That when the church 
And likewise to deny ecclesiastical or civil go- used standing at her prayers^ the manner of re^ 
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ceiving wai mare adorantium : That since this 
posture of standing has been disused, and kneel- 
ing practised instead of it ; since this circuoi- 
Btunce is thus altered by the church’s appoint- 
ment, to stand at the Communion now, when 
we kneehat prayers, would be by no means de- 
cent ; neither was it ever the custom of the best 
times. 

The Church Commissioners conclude their 
General Answer with taking notice, that there 
were ancient liturgies in the church, as appears 
plainly from St. Chrysostom’s, St. Basil’s, and 
others : And the Greeks, say they, mention St. 
James’s, much older than the rest. And though ] 
wc cannot trace entire liturgies through all the i 
centuries of Christianity; yet that there were j 
stlch in the earliest ages, may certainly be con- > 
eluded from the fragmenlis remaining : such as, 
Sursum Corda, &c. Gloria Patri, Benedicite, 
llyihnus, Cherubinus, ^c. Vere Dignum et Jus- 
tuin, &c. Dominus vubiscum et cum Spiritu tuo, 
with several others : and notwithstanding the li- 
turgies now extant may be interpolated ; yet 
where the forms and expressions are agreeable 
to Catholic doctrine, they may well be presumed 
uncorrupted remainders, and primitive usage ; 
especially since general councils are silent as to 
the original of these liturgies.’* 

To this Answer the Non-conformists put in 
a long 'Reply. 

As to their more particular exceptions against 
the Rubric and the offices in the Common Prayer; 

In the Litany they would have * from all other 
^ deadly sin,’ altered to * from all other heinous 

* sins.’ * From sudden death,’ they moved 
might be changed to ^ unprepared dying sudden- 

* ly.’ They take check at the church’s praying 
for < all that travel,’ and insist the expression may 
be qualified, to * those that travel.’ In the office 
for the Visitation of the Sick, they except to the 
form of absolution, press for declarative and 
conditional expressions ; as * I pronounce thee 

* absolved if thou dost truly repent and believe;’ 
To this the Church Commissioners answer. 

That the form of absolving in the Liturgy is 
more agreeable to the scriptures than that which 
these ministers desired. For where the apos- 
tles, and their successors the bishops and priests, 
are commissionated for this purpose, it is de- 
clared, * Whose sins ye remit, they are remit- 
ted not ^ whose sins you pronounce remit- 
ted neither needs the condition be expressed, 
being always necessarily understood. 

In the office for Churching of Women, they 
would have this prayer with the responsal omit- 
ted; O Lord save this woman thy servant; 
Answ. Which putceth her trust in thee. The 
reas/m of their exception is, That it may hap- 
pen a woman may come to give thanks for a 
child born in adultery or fornication. But to 
this the episcopal divines reply, That in sdeh 
cases she is to do penance before slie is church- 
ed. And which is the last case that !• shall 
mention, they except against the Rubrics en- 
joining the woman to ofer the accustomed of- 
ferings: this they pretend looks too like a Jew- 


ish purification. To this the Church Commis- 
sioners return, That ofierings are required at 
well under the Gospel, as under the Law; 
and that when we give thanks for special 
blessings and deliverance from danger, it is a 
proper occasion for such religious acknowledg- 
ments.” 

Besides the Exceptions already mentioned by 
the Non-conformists, there were larger Additions 
or new Forms referred to Baxter’s management. 
This divine went a great way in his commission, 
and drew up an entire service which he intituled 
he Reformed Liturgy. This was read by the 
ministers, and generally approved. The Cum- 
.non Prayer is very much altered in this compo- 
sition : the additions and omissions are consi- 
derable ; and both matter and form remarkably 
different. It was laid before the bishops and 
other divines in the commission. In the recom- 
mendatory address before it, the non-conform- 
ists had the modesty to declare, that if any of 
those rules or directions upon debate shall be 
judged by the Commissioners unnecessary or 
over-long, we shall be very ready (say they) tO 
submit either to the alteration, or omission of 
them. At last, in the close of their application, 
they desire the several particulars thereof may 
be inserted into the respective places of the Li- 
turgy to which they belong ; and be left to the 
minister’s choice to use the one or the other, 
according to his majesty's gracious Declaration 
concerning Ecclesiastical Affairs. 

About ten days before the commission ex- 
pired, the non-conformists desired a personal 
conference with the bishops upon the subject of 
the papers exchanged. This request being 
agreed, three of each party were pitched on to 
manage the dispute : the bishops chose Dr. 
Pearson, Dr. Gunning, and Dr. Sparrow : the 
ministers’ managers were Dr. Bates, Dr. Ja- 
conib, and Mr. Baxter : W hen they met, the 
conference, through want of order, frequent in- 
terruptions, and personal reflections, turned to 
no account. 

Time being thus spent to little purpose, bi- 
shop Cosens at last produced a Paper, contain-' 
ing an expedient to end the controversy. The 
principal thing in tliis paper was a proposal to 
put the complainants upon distinguisliing be- 
tween things they charged as sinful, and others^ 
which they opposed upon the score of inexpe- 
diency. The three disputants on the ministers’ 
side, were desired to draw up their sense upon 
this subject against the next niOThing. This 
was accordingly done and delivered, but In 
their own names only : for here they would not 
pretend to represent their party. In this dis- 
course they charge the Rubric and Injunctions 
of the Church with eight things, flatly sinful and 
contrary to the word of God : ^ they are these : 
1. That no minister be admitted to baptize 
without the transient image of the cross. 2. 
That no minister he permitted to read or pray, 
or gxercise the other parts of his office that dares 
not wear a surplice. 3. That none be admitted 
to Communion in the Lord’s-Supper, that dare 
not receive it kneeling; and that all ministers 
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be enjoined to deny it to such. 4. That mi- 
nisters are obliged to pronounce all baptized 
infants regenerate by the Holy Ghost, whether 
they are children of Christians or not. 5. 'J'hat 
iiiiDiste]*s be forced to deliver die sacrament of 
the body and blood of Christ unto the unfit, 
both in health, and sickness, and that with per- 
sonal application, putting it into their hands : 
And that such arc forced to receive it, though 
against their own wills, in the conscience of 
their impenirency. 6. That ministers are 
forced' to absolve the unfit, and that in abso- 
lute expressions. 7. That ministers are forced 
to give thanks for all whom they bury, as 
brethren whom God has delivered and taken 
to himself. And, 8. That none may he a 
preacher that dares not subscribe there is no- 
thing in the Common-Prayer- Book, book of 
Ordination, and the 39 Articles, that is contrary 
to the word of God. 

Tlie most remarkable things in this debate 
were these two. 

^ First, They had a long nn^umenc about set- 
tling the sense and application of Rom. xiv. 1, 
2, 3. ^ ilnn that is weak in the faith, receive 

^ you, but not to doubtfid disputations, &c/ 
Here the PrcsLiylerian luinistcis were the oppo- 
nents. 

In the other part of the dispute, the ques- 
tion was, Whether it was sinful to enjoin mi- 
nisters to deny the Co mm union to those that 
would not receive it kneeling? And here the 
episcopal divines who opposed, urged several 
arguments, that things in their own nature in- 
different, miglit become necessary as to their use, 
whin coininaiided by lawful authority. In this 
debate, the episcopal divines arguing thus; That 
a coiriniand wdiich commands only an act in 
itself lawful is not sinful. This was denied by 
Baxter, upon the score that some unlawful cir- 
cumstance might hang upon the coininand, or 
because the penalty might be over-charged. 
The opponents reinforced their proposition thus : 
That command which comiuandeth an act in 
itself lawful, and no other act whereby any un- 
just penalty is injoined, nor any circumstance 
whence directly, or per accir/enjs, any sin is 
consequent, wtiich the commander ought to 
provide against, is not sinful. This Buxier de- 
nied, ^ because the first act commanded, may 

* be accidentally unlawful, and be commanded 

* by an unjust penalty, though no other act or 
^ circumstance be such.’ The opponents endea- 
voured to seljhe argument in u stronger light, if 
possible . To this purpose they improve their 
proposition thus : That cominaiid which com- 
mandeth an act, in itself lawful, and no other 
act whereby any unjust penalty is enjoined, 
xior any circumstance whence directly or per 
accidens, any sin is consequent, which the 
commander ought to provide against, hath in 
it all things requisite to the lawfulness of a 
command, and particularly cannot be guilty of 
commanding an act per accidem unlawful, nor 
of commanding an act tinder an unjust penalty. 
This proposition was denied by Baxter for his 
reasons last mentioned.'' 


And thus the Conference at the Savoy ended 
without an accommodation.* 

Before we leave this famous CoiiQirence at 
tlie Savoy it will not be amiss to remark the be- 
haviour of the Commissioners on both sides ; 
some of wliom seldom or never appeared, as 
Dr. King, hi!*hnp of Chichester, Dr. Heylin, 
Banvick and Earl ; Siieldon bishop of London 
came hut seldom, though be, with Henchman 
and Morley, liad the chief management of af- 
fairs ; others were present, but did not much 
concern themselves in the debate, as Dr. 
Frewen archhisiiop of York ; Lucy of St. Da- 
vid’s; Warner of Rochester; Saunderson of 
Lincoln : Luncy ol Peterborough; Walton of 
Chester; Sterne of Carlisle; Dr. Hocket and Dr. 
Sparrow — On the side of the Presbyterians Dr. 
Horton never appeared, nor Dr. Drake, be- 
cause of a misnomer in the coinmission ; Dr. 
Ligliifuot, Tuckney, and Mr. Wood bridge were 
prese nt hut once or twice. 

Among tlie bishops; Dr. Morley was the 
chief speaker; his manner was vehement, and 


* Whether the encouragement the Non- 
conformists received Ihiin il»e king, and the 
ministry, the assurances they might have from 
some leading members in parliament, or their 
interest they reckoned on with the people ; 
whether ail, or any of these motives made them 
stand oil', and less compliant, is farther limn 1 
shall pronounce. 

Before I take leave of this subject, I shall 
just mention those Church Commissioners who 
had the greatest share in the debate. Hench- 
man, tlien hiishop of Salisbury, and afterwards 
of London, is reported well ac([iiain(ed with 
the Fathers and Councils; He discoursed with 
great temper, hut was strongly against large 
abatements, and schemes of comprehension. 
This prelate, logetlier with Sheldon and Mor- 
ley, ore said to liave had tlie chief iimnagement 
of this affair. Dr. PeaTson, afterwards bishop 
of Chester, disputed with great exrictnc&s. The 
ministers on tlie other side had a particular re- 
gard for him, and believed that if this divine 
had been an umpire in tlie controversy, his con- 
cessions would have gone a great way : And to 
mention only one more, Dr. Gunning, after- 
wards bishop of Ely, had a principal part in 
the debate : He had a ready pronunciation, 
and argued witli grc>it learning and vigour. 
His regard for the practice of antiquity made 
him adhere strictly to the ceremonies and con- 
stitution of the church; and he tliought it by no 
means reasonable to give up usages and regula- 
tions, so primitively settled, and supported. 

At the close of the last day it was mutual- 
ly agreed, that the Report of the Conference 
should be delivered to the king in writing; 
Arid that each party should give in this general 
account, ^That the church’s welfare, that unity 

< and peace, and his majesty’s satisfaction, were 
* ends upon which they were all agreed : But 

< us to the means, they could not come to any 
^ harmony.' ^ Collier. 
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lie WEIS a[;tiinst nil abatements. He frequently 
interVupteU Mr. Baxter ; and when Dr. Bales 
said, iVay my lord, give me leave to speak, he 
Could not obtain it. 

Bis.’iop Cosiiis was there constnntly, and 
though lie was inclined to moderate measures, 
said some very severe things. When the mi- 
nisters prayetl the bishops to have some com- 
passion on their brethren, and not cast such 
great tunnbers unnecessarily out of ll'.e minis- 
try, he replied, What, do you threaten us 
with numbers? For iiiy parti think the king 
would do well to make you name them all.*' 
Again, when tlie ministers complained, that 
after so many years calamity the bishops would 
not yield to that which their jjredecessors of- 
fered before the war, bishop CVjsins replied, 

Do you threaten hs then with anew war? 
'Tfs time for the king to look to you." 

Bishop Gauden often took part with the 
preshyterian divines, and was the only inode* 
rator among the bishops, except bisliop Rey- 
nolds, who spoke much the first day for abulc- 
ments and moderation ; but afterwards sitting 
among the bishops he only spoke now and then 
a qualifying word, but w'as heartily grieved for 
the fruitless issue of the Conference. 

Of the disputants, 'tis said, Dr. Bearsnn, af- 
terwards bishop of Chester, di'*puted accurately, 
soberly, and calmly, the prcbbytcriari ministers 
had a great regard for him, and believed, that 
if he had been an umpire in the controversy 
his concessions would have gone a great way. 

Dr. Gunning was the most forward speaker, 
and stuck at nothing. Bisliop Burnet says, 
that all the arts of sophistry were used by him 
in ns confident a manner us if they had been 
sound reasoning ; that he was uiiweariedly ac- 
tive to very little purpose, and being very fond 
of the popish ritual and ceremonies, he was 
much set upon reconciling the church of Eng- 
land to Rome. 

On the side of llie preshyterians, Dr. Bates 
and Maoton behaved with great modesty ; the 
most active disputant was Air. Baxter, who had 
a very metaphvMcal head ami fertile in\cnLinn, 
and was one of the most ready men of his time 
for an argument, but too teimcious of bis own 
opinions. Next to liim was A5r. Calamy, who 
l»a(l a great interest ninong tJie prcsbyteriaii 
ininisters ill the city and counn y, and fur his 
age and gravity, was respected as tlieir fa- 
ther. 

Among the auditors Mr. Baxter observes 
there was with the bisliops a crowd of youn:5 di- 
vines who behaved indecently ; but meniions 
only two or three scholars and laymen . who, 
as auditors, came in with the Presbyterians, as 
Mr. Miles, Mr. Tillotsoii, and others. 


After the removal of lord Clarendon, an at- 
tempt for a Comprehension of the Protestant 
Dissenters was set on foot in the year iC08, 
by Lord-Keeper Bridgman, Hale, WilkiiA and 
others; an account of its failure is given by 
Burnet in theUistory of lui own Tifues, Vol. i. 


p. 249. See also 4 Cobb. Pari. Hist. 413, et 
seq. and 4 Neal’s History of tbe Puritans 340 . 
An attempt of the same nature in favour of the 
sectaries was made about th£ same time in 
Scotland. Laing thus speaks of it : 

Tfic humane desiign to relieve the Presby* 
tcrians, was retarded, not discouraged the 
attempt on Sharp. The scandalous Jives, and 
tlie ignorance of the western clergy were iio« 
torious, and the people were agitated and in- 
flamed by a hot, itinerant race of youthful 
preachers, whose fiery polemics required a pre- 
sent remedy, more eflicacious than persecution 
could afford. An accommodation with the pres- 
bytco'ians was attempted by Leighton, wliile the 
situation of the church might admit of an easj 
comprehension of seels. 'Lhe prelates, intent 
on the acquisition of power, had introduced no 
tnatorial innovation in its worship or its rites : 
Its worship was still extemporary, or in some 
congregations was exchanged for a portion of 
the Liturgy ; the sacramental rites were ad- 
ministered without kneeling, or tlie sign of the 
cross; and as the surplice, the altar, and the 
otfensive ceremonies of the preceding reign 
were not generally revived, an uniform mode 
of worship was not ditiicult to be restored. 
The chief obstacle, and almost the only source 
of defection, was the griveriiinent of the church, 
which, according to Leighton’s scheme of com- 
prehension, was to be ro'-tored to its former si- 
tuation in the reign of James. The bishops 
were to relinquish their negative, and not to or- 
<lain w'ithout the concurrence of the presbytery, 
and their auclmrity was to be reduced to little 
more than a right to preside in ecclesiastical 
courts. The preshyterian clergy were to be 
replaced and relieved from canonical oaths, 
and pet mitred, on tJjeir ordination or retiirii 
to thf.ir IVesbyteries, to exonerate their con- 
science by a Protestation against the prece- 
dence of the bisbojis, lo which they submitted 
only for the sake of peace. Lcigliton, whose 
proposals were moderate, yet artful to an ex- 
treme, expected that the protestations would 
sotiii be forgotten, and represented to bis own 
order, that their authority would easily be re- 
covered, without th.e danger of a schism, when 
the present generation hud sunk into the grave. 
But the prelates were not more unwilling to 
iiiduck llio gates, than the Presbyterians to* 
enter within the pale of the established church, 
'i'he latter were apprehensive of the same con- 
sequences wliich Lf ightoii aiuicimitcd, that if 
the people were once accustoineoTto the name 
of prelates, Presbytery would expire with the 
present generation, and therefore they prefer- 
red a separate, precarious existence, as a perse- 
cntcfl sect, to a secure and honourable, hut 
obscure asylum, during tlie remainder of their 
lives. I’be people were industriously impressed 
with their fears; Touch not, taste not, Iiandle 
not, was their favourable text religious 

communion with an hostile sect, 'i he ucoum- 
nmdfition was protracted by f^uitl^s^> conferen- 
ces, in which their scrupulous obstinacy was 
generally blamed ; but when their church had 



47] STATE TRIALS, IS Charles II. \6(i\.^Coriferencein * [49 


been deprived so lately of a legal establibhinent, 
it is not surprising that in the true spirit of 
sectaries, they declined a 'comprehension which 
asust have soon extinguished their religion and 
their name, 

A partiahindulgexice proposed at the same 
time by Tweedule, would have proved a more 
efficacious remedy, had it been extensively 
adopted, or even steadily pursued. A part of 
the ejected clergy was permitted to olficiate in 
vacant churches, and a small salary was pro- 
mised to others who remained unprovided. 
The wages of silence were rejected, or rather 
were never paid ; but the indulgence was at 
first so acceptable, that at di6Ferent times above 
forty ministers were restored to their churches; 
and their labours were at first so successful, that 
the people endeavoured, in other parishes, to 
purchase the resignation of the episcopal in- 
cumbents. But the exiled and ejected clergy 
inveighed at an indulgence froni which they 
were excluded themselves. In a few years, 
their publications aad sermons against an Eras- 
tian dependance on the civil magistrate, es- 
tranged and separated the people from the in- 
dulged. When the latter ceased to preach to 
tliH times, the salt of their doctrine lost its 
relish, and it was visible to the people that the 
divine grace with which they were endued in 
conventicles, had departed on their submission to 
the injunctions of. the civil power. The kings cu- 
rates, as they were contumeliously denominated, 
were compared to dumb dogs, unable or afraid 
to bark. The controversy continued burning 
for many years. The people returned to their 
coRventicles with an increase of appetite, tlie 
temporising clergy relapsed into those popular 
doctrines which they had been forbidden to 
preach. But the severity of government was 
soon awakened by the rapid growth and in- 
crease of conventicles, ft>r which the indulgence 
was supposed to leave no pretext.’' 4 Hist, of 
Scotland, 53. 


For the Proceedings at the Hampton Court 
Conference in 1604, see vol. 2, p. 69, of this 
Collection, Shortly after the Hevolulion king 
William was very desirous of an accommodation 
between the Church and the Protestant Dis- 
"■enters, and some steps were taken, but unsuc- 
cessfully, to effect that purpose. The following 
is bishop Kennett’s Account : 

On April 4, 1689, the House of Lords 
entered into% consideration of the Report of 
the Amendments in the Bill ‘ For Uniting their 
^ majesty’s Protestant Subjects And, upon 
debate, the question was put, ** Whether to 
agree with the Committee in leaving out the 
dause, about tlie indifferency of the posture at 
receiving the Sacrament.’' Tlie Votes were 
equal, and therefore according to the ancient 
rule in the like cases it was carried in the Ne- 
gative. The next day the Lords resumed the 
debate of the Report of the said Amendments, 
particularly of the clause concerning a Commis- 
f ion CD be given ont by the king, to some bishops 


I and others of the clergy ; and it being proposed, 
I Whether some of the laity should be added? 
The Votes were again equal on both* sides, and 
so it was again carried in the Negative; but 
some peers entered their dissents for these 
reasons. 

** First; Because the act itself being, as the 
preamble sets forth, designed for the Peace of 
the State ; the putting the clergy into commis- 
sion, with a total exclusion of the laity^ lays 
this humiliation on the laity, as if the clergy uf 
the Church of England were alone friends to 
the Peace of. the State, and the laity less able, 
or less concerned to provide for it. 

2. Because the matter to be considered 
being barely of human constitution, viz. the 
Liturgy and Ceremonies of the Church of Eng- 
land, which had their establishment from King, 
Lords spirituAl and temporal, and Commons 
assembled in parliament, there can be no reason 
why the Commissioners, for altering any thing 
ill that civil-constitution, should consist only of 
men of one sort of them, unless it be supposed 
that human reason is to he quitted in this af- 
fair, and the inspiration of spiritual men to be 
alone depended on. 

3. Because though upon Romish principles 
the clergy may have the title to meddle alone 
in matters of religion, yet with us they cannot, 
where the Church is acknowledged and defined 
to consist of clergy and laity; and so those 
matters of religion which fall under human 
determination, being properly the business of 
the Church, belong equally to both ; for in 
what is of divine institution, neither clergy nor 
laity can make any alteration ut all. 

** 4. Because the pretending, That diffe- 
rences and delays may arise, by mixing lay-men 
with ecclesiastics, to the frustrating the design 
of the Commission, is vain and out-of-doors; 
unless those that make use of this pretence, 
suppose that the clcrgy-part of the Church 
have distinct interests or designs from the lay- 
part of the same Church ; and will be a reason, 
if good, why one or other of them should quit 
this house, for fear uf obstructing the business 
of it. 

5. Because the Commission being intended 
for the satisfaction of Dissenters, it would be 
convenient, that lay-men of different ranks, 
nay, perhaps of different opinions too, should 
be mixed in it, the better to find expedients for 
that end; rather than clergy-men alone of our 
Church, who are generally observed to have all 
very much the same way of reasoning and 
thinking. 

6. Recause it is the most ready way to 

facilitate the passing the alterations into a law. 
That lay-lords and commoners sliould be joined 
in the Commission, who may be able to satisfy 
both Houses of the reasons upon which they 
were inade, and thereby remove all fears and 
jealousies ill men may raise up against the 
clergy, of their endeavouring to keep up, with- 
out grounds, a distinct interest from that of the 
laity, whom they so carefully exclude from being 
joined with them^ in consultations of common 
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concernment, that they will not have those 
have any, part in the deliberation, who must 
have the greatest in determining. 

7. Because such a restrained Commission 
lies liable to this great objection. That it might 
be made use of to elude repeated promises, and 
the present general expectation of compliance 
with tender-consciences, when the providing 
for it, is taken out of the ordinary course of 
parliament, to be put into the hands of those 
alone, who were latest hi admitting any need 
of it, and who may be thought to be the more 
unfit to be the sole composers of our diffe- 
rences, wiien they are looked upon, by some, as 
parties. 

Lastly, Because, after all, this carries a 
dangerous supposition along with ir, as if the 
laity were not a part of the Church, nor had 
any power to meddle in matters of religion; a 
supposition directly opposite to the constitu- 
tion both of Church and State : which will 
make all alterations utterly impossible, unless 
the clergy alone be allowed to have power to 
make laws in matters of religion ; since what is 
established by law, cannot be taken away, but 
by consent of lay-men in parliament; the 
clergy themselves having no authority to med- 
dle in this very case, in which tlie laity are ex- 
cluded by this Vote, but what they derive from 
lay-hands. (Subscribed) “ Winchester, 

Mordant, 

** Lovelace.” 

I dissent, for this and other reasons; be- 
cause it is contrary to three statutes, made in 
the reign of king Henry 8, and one in king 
Edward 6, which iinpower 313 Commissioners, 
to alter the canon and ecclesiubtical-law, &c. 
whereof sixteen to be of the laity, and sixteen 
of the clergy. Stameord.” 

On May ^4th, the Act of Toleration, or liber- 
ty of Conscience, received the royal assent, inti- 
tuled, ‘ An Act for exempting their majesty's Pro- 
testaiit-Subjects, dissenting from the Church 
^ England, from the penalties of certain laws.' 
'Aie reason of it was thus given, in the pre- 
amble : Forasmuch as some ease to scrupulous 
caiisciences, in the exercise of religion, may be 
au effectual means to unite their majesty's pro- 
tcstant-suljects in interest and affection; it 
was therefore enacted, ** That none of the 
penal-laws shall be construed to extend to any 
person or persons dissenting from the Church 
of England, that shall take the oaths tp the pre- 
sent government, and subscribe the declaration 
mentioned in Stat. 30. Car. 2. cap. 1. Pro- 
vided, That no assembly of persons so dissent- 
ing, should be had in any place for religious 
worship with the doors locked, barred or bolted, 
during the time of such meeting together ; and 
provided. That nothing should be construed 
to exempt any of the persons aforesaid from 
paying of tyihea, or oth<'r parochial duties : If 
any Uisbenter should be qbosen or appointed to 
beer the office of coUstHhle, church- warden, 
overseer, &c. and should scruple the oaths re- 
tired by law to be taken^ in respect of such 

TOL. VI. 


office, he Shall or may execute such office or 
employment by a sufficient deputy: That all 
preachers or teachers of any congregation of 
Dissenting Protestants, who shall take the 
oaths, and subscribe the declaration aforesaid, 
and also subscribe the articles of religion, men- 
tioned in Stat. 13 Btiz. cap. 12. except tlie 
34tb, S5th, and 36th, and these words in the 
20th Article, viz. [The Church hath power to 
decree rites or ceremonies, and authority iu 
controversies of faith | and yet] shall not be 
liable to any of the pains and penalties men- 
tioned in Stat. 17 Car, 2, 2. 22 Car. 2, 13, & 
14 Car. 2. cap. 4. Every such teacher shall ba 
exempted from serving upon any jury, or from 
being chosen and appointed to bear the office 
of church-warden, overseer of the poor, &c. 
but any justice of peace may require any per- 
son that goes to any meeting, for exercise of 
religion, to subscribe the declaration, and to 
take the oaths; and in case of refusal, is re- 
quired to commit such person to prisqn, witli- 
out bail or mainprise, &c.’' The like liberty 
was given to Anabaptists; and the Quaker^ 
were admitted to it, on condition of making 
this declaration of hdelity ; ‘ 1 A. B. do sin- 

* cerely promise, and solemnly declare, before 
^ God and the world. That 1 will be true and 
^faithful to king William and queen Mary; 
^ and 1 do solemnly profess and declare, that C 

* do, from iny heart, ablior, detest and renounce, 

* as impious and heretical, that damnable doc- 

* trine and position,' [That Princes excommu- 
nicated or deprived by the pope, or any au- 
thority of the See of Rome, may be deposed or 
murdered by their subjects, or any other what- 
soever.] 'And 1 do declare, That no foreign 
' prince, person, prelate, state or potentate, 

' hath, or ought to have, any power, jurisdic- 
' tion, superiority, pre-eminence or authority, 

' ecclesiastical or spiritual, witliin this realm/ 
And subscribing a profession of their Christian 
Belief, iu these words: ‘ I A. B. profess faith 
' in God the Father, and in Jesus Christ his 
' Eternal Son the true God, and in the Holy 
‘ Spirit, one God blessed for 'evermore; and 
' do acknowledge the Holy Scriptures of the 
'Old and New Testament, to be given by 
' divine inspiration.' “ Pmviderl, That all the 
laws made for the frequenting Divine Service, 
oil the Ijorcrs Day, shall be still in force and 
executed against all persons that oiTend ugoinsc 
the said laws, except such persons come to >ome 
congregation permitted by this a^t. Provided^ 
That if any person shall iiialiciufRly or con- 
temptuously come into any cathedra) or parish- 
cliurch, or other congregation, 'and disquiet or 
disturb the same, or misuse any preachei ,' or 
teacher, he shaJI, upon conviction, suffer the 
penalty of twenty pounds. And finally, Pro- 
vided, That no congregation or assembly for 
religious worship, shall be permitted or .allowed 
by this act, untif the place of such meetinn shalk 
be certified to the bishop of the di'»cesc, or t^. 
the arch-deiux>f^ of that arch-deBConry, ojr to 
the justices of the peace at the general or qua^p- 
tar-sessioai,: ajAd rggistcjced the said, hisbopii 

£i 
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or •rcb-dencon’s Court, or recorded at the said 
general or quart er-sessiont/’ 

Though the body of Dissenters were content* 
ed with this liberty, yet the more moderate and 
wiser part of them would he glad to be taken 
into the national establishment ; and there was 
indeed a bill of Union still depending in parha- 
ment, which passed the House of Lords, and 
when it came down to the House of Commons, 
they desired his majesty to summon a Convo- 
cation, and lay the matter before them. Ac- 
cordingly a Convocation was summoned by the 
ling*8 writ, to meet on Dec. 4 . * In the mean 
time his majesty thought fit to fill up the vacant 
sees : And therefore on Oct. IS, Dr. Edward 
Stillingfleet, late dean of St. Paul's, bishop elect 
of Worcester; Dr. Simon Patrick, late dean of 
Peterborough, bishop elect of Chichester; and 
Dr. Gilbert Ironside, late warden of Wadhain- 
coliege in Oxford, bishop elect of Bristol, were 
consecrated in the chapel of Fulham-Palace by 
the bishops of London, St. Asaph and Rochester, 
by virtue of a Commission granted to them in 
that behalf. And because the time allowed by 
act of parliament for the clergy to take the 
oaths was expired, those who refused to qualify 
themselves were suspended ab officio; particu- 
larly tlie archbishop of Canterbury, and the 
bishops of Gloucester, Ely, Norwich, Bath aud 
Wells, and Peterborough. 

In order to prepare matters to be considered 
by the Convocation, his majesty issued out this 
legal and reasonable: Commission, to the most 
eminent bishops and divines. 

« Whereas the particular Forms of divine wor- 
ship, and the Rites and Ceremonies appointed to 
be used therein, are things in their own nature 
indifferent and alterable, and so aclliiowledged ; 
It is but reasonable, that upon weighty and im- 
portant considerations, according to the vari- 
ous exigencies of times and occasions, such 
changes and alterations should he made there- 
in, as to those that are in place and authority, 
should from tiiqc to time seem either necessary 
or expedient. 

** And whereas the book of Canons is fit to 
he reviewed, and made more suitable to the 
state of the church ; And whereas there are 
defects and abuses in the ecclesiastical courts 
and jurisdiction ; arijd particularly, there is not 
sufficient provision made for the removing of 
scandalous ministers ; and for the reforming of 
manners either in ministers or people: And 
whereas it is^ most fit, that there should be a 
strict methoa prescribed for the examination of 
such persons as desire to be admitted into holy 
orders, both as to their learning and manners. 

" We therefore, out of our pious and prince- 
ly care, for the good order, and edification, and 
unity of the church of England, committed to 
our charge and cm; and. for the reconciling, 
as mueb as is possible, of all differences among 
our good sulyects, and to take away all occa- 
sions of the like for the future, have thought fit 
to authorise and enmower you, fee. and any 
nine of you, whereof three to be bishops, to 
meet frdiu time to time as often at shall he 


needful, and to prepare such alterations of the 
Liturgy and Canons, and such proposals ‘for 
the refermatiQp of ecclesiastical courts, and to 
consider of such other matters, as in your judg- 
ments may most conduce to the ends above- 
mentioned.’’ 

The Kames of the Commissioners, a. n. 1680 . 

Tho. Lamplugh, lord archbishra of York. 

Henry Compton, lord bishop of London. 

Peter Mew, lord bistiop of Winchester. 

William Lloyd, lord bishop ef St. Asaph. 
Thomas Sprat, lord bishop of Rochester. 
Thomas Smith, lord bishop of Carlisle. 

Jonathan Trelawny, lord bishop of Exeter. 
Gilbert Burnet, lord bishop of Salisbury. 
Humphrey Humfreys, lord bishop of Bangor. 
Nicholas Stratford, lord bishop of Chester. 
Edward Stillingfleet, late dean of St. Paul’s 
London, now bishop of Worcester. 

Simon Patrick, late dean of Peterborough, now 
bishop of Chichester. 

John Tillotson, D. D. late dean of Canterbury, 

* now dean of St. Paul’s, London. 

Richard Me^r, D. D. dean of Winchester. 
John Sharp, D. D. late dean of Norwich, now 
dean of Canterbunr. 

Richard Kidder, D. A>. dean of Peterborough. 
Henry Aldridge, D. D. dean of ChrisuChurch, 
Oxford. 

William Jane, D. D. Regius- Professor of Di- 
vinity in the university of Oxford. 

John Hall, D. D. Margarct-Professor of Divi- 
nity in the university of Oxford. 

Joseph Beaumont, D. D. llegius-Professor of 
Divinity in the university of Cambridge. 

John Mountague, D. D. and muster of Trinity- 
College ill the university of Cambridge. 

John Goodman, D. D. arch-deacon of Mid- 
dlesex. 

William Beveridge, D. D. arch-deacon of Col- 
chester. 

John BatteIy,D. D. arch-deacon ofCanterbury. 
Charles Alston, D. D. arch-deacon ef Essex. 
Tho. Tenison, D. D. arch-deacon of London. 
John Scot, D. D. prebendary of St. Paul’s 
London. 

Edw. Fowler, D. D. prebendary of Gloucester. 
Robert Grove, D. D. prebendary of St. Paul’s, 
London. 

John Williams, D. D. prebendary of St. Paul’s, 
London. ^ 

These Commissioners often met, and drew up 
several alterations to make conformity the more 
easy and acceptable to all manner of conscien- 
tious persons; but some that were named in 
the Commission, did either nut appear, or did 
soon desert their other brethren upon a high 
notion, That either no altefatioiis ought to be 
made or at least that this was not a season- 
able time for the making of them; of wbick 
number were Dr. Jane, Regius Professor of 
Divinity in OxfonI, and some others. But the 
bettdr and much g^reater majority applied them- 
selves to the business of aecommodation, with 
great industry and prudence : That point which 
created the greatest difficulty, was about the 



53J STATE TRIALS, 13 Charus 11. lOOl.r-'-rtipeamg c qfiht Liturgy. [54 


Rdmitting of dis9enting-iniiii3terB to officiate in 
the'churcliy'when duly reconciled to it. Some 
•f the CkimmissioDers w^re inclined not to in- 
eist on the re-ordination of theini alledging, That 
they ou^t not to shew less regard to the voca- 
tion of Presbyterian ministers, than to that of 
Reman Catholic priests, whose ordination was 
never (Questioned upon their joining in commu- 
nion with the church of England. But the ma- 
jority thought it more proj^r to keep a inkkUe 
course, which was, first wito reapeet io BomiA 
priests, to leave it undecided wMiler cbeir CNt& 
nation was good or no: But because ch^ were 
not obliged to give ctediC' to certificate^ 
That therefore such of them aa fiir the future 
should turn Protestants, shoold live in lay-com- 
munion only, unle^hey were re-ordained to a 
legal title of any c|jj||bli or cure : And secondly, 
That though toeyU uot determine the ordina- 
txen of Presbyterians to be altogether invalid; 
yet they thought it necessary for their minis- 
ters to receive orders from a bishop, who, in 
conferring the same might add a clause to the 
common-form, aa the chorch had already or- 
dained in the case of uncertain baptism, to this 
effect, If thou art not already ordained, I or- 
dain thee, &c. and this was the greatest con- 
cession that was made by the Commissioners. 
One of the chief Dissenters hat given this opi- 
nion of their proceedings : ** These Commis- 
sioners oflen met and debated matters, but 
were deserted by Dr. Jane* and several others. 
They drew up sundry alterations, a copy of 
which 1 have by me ; but they having never 
Ihought fit to communicate them to the body 
of the convocation, or to expose them to the 
view of the world from the press, 1 kuow not 
how proper it would be for me to print them. 
But this much 1 shall venture to say that such 
amendments as those were, with such an allow- 
ance in the point of orders for ordination by 
presbyters, as is made 13 Eliz. cap. 12. would in 
all probability have brought in two thirds of 
the Dissenters in England, which being done, 
and at the same time a liberty continued to 
such as could not be comprenended, would 
have been greater service than can easily be 
imagined.’^ 

One of the commissioners has more lately 
given this better account of it ; ** In the reign 
of king James, those of the church who saw the 

* Dr. Jane was very averse to any conces- 
sion on the part of the Church. There is a 
story, that whet) a friend expressed to him a 
hope that he had not given up much, the Doctor 
replied. ** I have not given up Bel and the 
Dragon,’’ See also as to Bel and the Dragon, 
X Burnet’s Own Time, 184. This Dr. Jane 
had been the penner of the famous Oxford 
Decree; ns to which and his conduct respecting 
it upon the Revolution, which gave occasion to 
this Epigram : 

Cum fronci sit nulla fides ut carmina dicunt, 

Cur tibi bifronti, Jane, sit ulla fides, 
see 8 Keunett^s Compl. Hist. (1st fd.)*419, 
et se(}. 


papists . drawing in the Dissenters to concur 
with them in their designs against the ohorcli, 
applied to the then prince of Orange, desiring 
him tn make use of his interest in them for 
diveitiog them from that : And in those letters 
which are yet extant, assurances were given. 
That the church was then in such a temper, so 
well convinced of former errors, that if ever 
she nC out of that distress, all those differences 
wouM be certainly made up : And to make this 
assufance more public, the archbishop and 
bishops, in that Petition, for which they were 
imprisoned and tried, declared, That they were 
ready to come to a temper in those matters, 
bcKh in parliament and convocation. Upon 
^is it was, that the prince of Orange promised 
in his declaration, to use his endeavours, to 
heal all those divisions : In order to the per- 
forming this, he, by a special commission ap- 
pointed all those bishops who owned his autho- 
rity, he being then set on the throne, together 
with a great many of the clergy, to draw out 
the grounds upon which the Dissenters had 
separated from us, and to offer expedients in 
order to the healing our breaches. We had be- 
fore us all the books and papers that they had 
at any time offered, setting forth their demands; 
together with many advices and propositions 
which had been maide at several times, by most 
of the best and most learned of our divines ; 
of which the late most learned bishop of Wor- 
cester had a great collection : So we prepared 
a scheme to be laid before the convocation ; 
but did not think that we ourselves, much less 
that any other person, was any way limited, or 
bound to comply with what we resolved to pro- 
pose. On the contrary, we said, if we saw 
better reason, we should change our minds : 
yet this, which was only a council, created by 
the king to prepare matters, was complained 
of as an imposing on the convocation, ond as u 
limiting of it; and though a royal license was 
sent tliem, yet a previous, resolution was taken, 
to admit of no alterations. When we saw that, 
we resolved to be quiet, and leave that matter 
to. better times : But then the enemies of the 
civil government began to work on the jea- 
lousies and fears of many well minded men ; 
and the preserving the church, was given out 
as the word, by those who meant France or St. 
Germains by it ; and under this fatal delusion, 
many are apt to be misled to this day.” 

The convocation met on Tliursday, Nov. 21, 
and began in an unhappy difference about the 
choice of a Prolocutor. The pgison designed 
by the bishop of London and most of his bre- 
thren and the sober pait of the clergy, was Dr. 
Tillotson, dean of Canterbury, whom the king 
had lately made clerk of his closet, and used to 
call him the honestest man and the best friend 
that ever he had in his life ; but it was carried 
by a majority of votes for Dr. Jane of Oxford, 
who being presented on the 25th to the bishop of 
London as president, for his approbation, made 
a customary speech in Latin, wherein he ex- 
tolled the excellency of the church of England 
at established by laW| above all chrifti.an com* 
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'munitiesy and implied that it wanted no amend- 
ments ; and then ended with the application of 
this sentence by way of Criunipl/ f Noluraus 
^ le^ii Aiiglidt fAutari.’ The bishop of London, 
to whom the Prolocutor had been chaplain, 
made a speech in the same language with more 
charity and candour: ile told the clergy, they 
’ought to endeavour a temper in those things 
that are not essential in religion, thereby to 
'Open the door of salvation to a nnultitude of 
straying .chrinCians : That it must needs be their 
duty, to shew the same indulgencc.atid charity 
to the Dissenters under king William which 
some of tlie bishops and clergj had promised 
to them ill their addresses to king James, and 
concluded with a pa the tical exhortation to una- 
nimity and concord. 

At the next meeting, the bishop of London, 
being sensible that the majority of the Lower 
House were resolved to oppose the intended 
Union with the Dissenters, acquainted the 
Convocation, “ That having communicated the 
Koyal Commission by which they were em- 
powered to act, to an eminent civilian, he had 
found it defective in not having the Great Seal, 
and therefore he should prorogue them till that 
was procured." During this interval many ar- 
guments were used to bring the most stiff of 
the inferior clergy to a charitable condescen- 
sion, and the much desired Union, but to very 
little purpose ; there was a jealousy and a dis- 
trust not to be conquered : though there could 
Jbe but two arguments of any force to justify 
their averseness to enter upon the terms of ac- 
mmmodation ; one was, That it seemed to de- 
rogate frutn the dignity of the Church of Eng- 
land, to make any step toward the altering of 
her constitution, till it did appear that the Dis- 
senters themselves did desire a reconcilement, 
and were read}' to offer some Proposals or to 
accept of others. A second argument might 
be, That the archbishop of Canterbury and 
aome of his suffragans, and some other divines, 
would not own the present governmeiit, and 
were therefore ready to full into a new separa- 
tion from their brethren ; so that at this junc- 
ture it might be dangerous to make any 
change that might give a pretence of being for 
the Old Church, as well as for the Old King. 

On December 4th, while both Houses were 
together in Henry 7th’s chapel, the earl of 
Nottingham brought in the king's Commission, 
and a Message from his majesty in writing, 
both which were read, there being present 
twelve bishofte and a good number of the iiife- 
fior clergy. 

The Commission was as follows t 
William and Mary, by the grace of God, 
Ititig and queen of England, Scotland, France, 
and Ireland, Defender of the Faith, &c. To 
all to whom these presents shall come, greet- 
ing: Whereas, in and by one act of pariia- 
menr, made at Westminster in the 2rith year 
of Henry ihe 8th, reciting, Tliat whereas the 
king's humble and obedient subjects, tlu> clericy 
of this reahn of England, had not only acknow- 
ledged according to the truth, that the Convo- 
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cation of the same* clergy, were always, had 
been, and ought to be assombled only by^che 
king% writ ; but also submitting themselves to 
the king's majesty, had promised in verbo 
cerdotis^ Ibat they would never from thence« 
forth presume to attempt, aJledge, claim or put 
in ure, or enact, promulge or execute any neW 
canons, constitutions, ordinances, provincial, 
or others, or by whatsoever other name they 
should be called in the Convocation, unless thg 
said king's most royal assent and license might 
to them be had, to make, promulge and exe- 
cute the same ; and that the said king did give 
his royal assent and authority in that behalf. 

It was therefore enacted by the authority 
of the said parliament, according to the said 
submission and petition of the said cleigy, 
among other things, that they, nor any of them 
from thenceforth should enact, promulge or 
execute any such canons, constitutions, or 
ordinances pro\'incia], by whatsoever name they 
might be called in their convocations in time 
coming, which always should be assembled by 
authority of the king's writ, unless the same 
clergy might have the king's royal assent and 
license, to make, promulge and execute such 
canons, constitutions and ordinances, provin- 
cial or synodal, upon pain of every one of the 
said clergy doing contrary to the said act, and 
being thereof convict, to suffer imprisonment, 
and make hnes at the king's will. 

And further, by the said act it is provided. 
That no canons, constitutions or ordinances 
should be made, or put in execution within 
this realm, by authority of the convocations of 
the clergy, which should be contrariant or re- 
pugnant to thc^ king's prerogative-royal, or the 
customs, laws or statutes of this realm, any 
thing contained in the said act to the contrary 
thereof notwithstanding. 

And lastly, it is also provided by the said 
act, that such canons, constitutions, ordinances . 
and synodals provincial, which then were al- 
ready made, and which then were not con- 
trariant or repugnant to the laws, statures and 
customs of this realm, nor to the damage or 
hurt of the king's prerogative-royal, should 
then still be used and executed as they w’ere 
before the making of the said act, until such 
time as they should be viewed or searched, or 
otherwise ordered and determined by the per- 
sons mentioned in the said act, to the most 
part of them, according to the tenor, form and 
effect of the said act; as by the said act, among 
divers other things, more fully and at large, it 
doth and may appear. 

And whereas the particular Forms of divine 
worship, and Hites and Ceremonies appointed 
to be used therein, being things of their own 
nature indifferent and alterable, and so ac- 
knowledged, it is but reason able, that upon 
weighty and important considerations, accord- 
ing to the various exigency of times and occa- 
sions, such changes ami alterations should be 
inad^ therein, as to those that are in place aiid 
jauthority, should from time to time, seem cither 
necessary or expedient. 
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And whereas the Book of Canons is fit to 
be reviewed, and made more suitable to the 
state of the Church : and whereas there are 
divers defects and abuses in the ecclesiastical 
courts and jurisdictions; and particularly there 
is not sufficient provision made for the removing 
of scandalous ministers, and for the reforma- 
tion of manners, either in ministers or people : 
and whereas it is most fit that there should be 
a strict method prescribed, for the examina* 
tion of such persons as desire to be admitted 
into Holy Orders, both as to their learning and 
manners : Know yc, that we, for divers urgent 
and weighty causes and considerations, us 
thereunto moving^ of our especial grace, cer- 
tain knowledge, and mere motion, have by 
Virtue of our prerogative-royal, and supreme 
authority in causes ecclesiastical, given and 
granted, and by these presents do give and 
grant, full, free and lawful liberty, licence, 
power and authority unto the right reverend 
father in God, Henry, lord- bishop of London, 
president of this present convocation for the 
province of Canterbury, (upon the suspension 
of the lord archbishop of Canterbury,) during 
this present parliament now assembled ; and 
in his absence, to such other bishop as shall 
be appointed president thereof, and to the rest 
of the bishops of the same province, and all 
deans of cathedral-churches, arch-deacons, 
chapters and colleges, and the whole clergy of 
every several diocese, within the said pro- 
vince : tliat they the said lord-bishop of Lon- 
don, or other president of the said convoca- 
tion, and the restfof the clei'gy of this present 
convocation within the said province of Can- 
terbury, or the greatest number of them, 
,w hereof the president of the said convocation | 
to be always one, shall and may from time to 
time, diiritig this present parliament, confer 
treat, debate, consider, consult, and agree of 
end upon such points, matters, causes and 
things as we from time to time shall propose or 
cause to be proposed hy the said lord bishop 
of Ix)ndon, or other president of the said con- 
Tocation concerning Alterations and Amend- 
ments of the Liturgy and Canons, and orders, 
ordinances and constitutions for the reforma- 
tion of ecclesiastical courts, for the removins: 
of scandalous ministers, for the reformation of 
manners cither in ministers or people, and for 
the examination of such persons as desire to 
be admitted into Holy Orders ; and all such 
other points, causes and matters as we shall 
think necessary and expedient, for advancing 
the honour and service of AlB>ighty Gofl, the 
good and quiet of the cliurch, and the better 
government thereof. 

‘‘ And we do also, by those presents, give 
and grant unto the said lord-bishop of London, 
or other president of the said convocation, and 
to the rest of the bishops of the said province 
of Canterb'.iry, and unto all deans of cathedral- 
churches, arch-deacons, chapters and colleges, 
and the whole clergy of every several dipcese 
within the said province, full, free and lawful 
liberty, license, power and authority. That they 


the said lord-bishep of London, or other pre^ 
sident of the ^d convocation, and the rest 
of the said bishops, and other the clergy of 
the same province, or the greatest number of 
them that shall be present in person, or *>J 
their proxies, shall and may, from tune to 
time, draw into forms, rules, orders, ordi- 
nances, constitutions and canons, such matters 
as to them shall be thought necessary and 
pedient for the purposes above-mentioned ; 
and the same set down in writing, from time to 
time, to exhibit and deliver, or cause to be ek^ 
hibited and delivered unto us; totlieend that 
we, as occasion shall require, may thereupon 
have the advice of our parliament : and that 
such, and so many of the said canons, orders, 
ordinances, constitutions, matters, causes and 
things, as shall be thought requisite and con- 
venient by our said parliament, may be pre- 
sented to us in due form, for our royal assent, 
if, upon mature consideration thereof, we 
shall think fit to enact the same. In witness 
whereof, we have caused these our letters to be 
made patent. WitnebS ourselves at West- 
minster the 30th day of November, in the first 
year of our reign. 

Per Breve de Private Sigillo. Buiiker.** 

His Majesty’s Message to the Convocation, is 
as follows : 

William R . 

His ninjesty has summoned this convoca* 
tion, not only because it is usual, upon holding 
of a parliament, but out of a pious zeal, to da 
every thing that may tend to the best esta- 
blishment of tljc church of England, which is 
so eminent a part of the Reformation, aii9 is 
certainly tlie best suited to the constitution of 
this government, and therefore does most sig- 
nally deser^^e, and shall always have both his. 
favour and protection ; and he doubts not, 
but chat you will assist him in promoting the> 
welfare of it, so that no prejudices, with which 
some men have laboured to possess you, shall 
disappoint bis good intentions, or deprive the 
church of any benefit from your consulta-i 
lions. His majesty therefore expects, that 
the things tliat bhaR be proposed, shall be. 
calmly and iiupartially coLsidered by you ; 
and assures you, that lie will oiler nothing to 
you, but what shall be for the honour, penew. 
and advantage, both of the Protestant religion 
in general, and particularly of the Church of 
England.” 

The Bishops agreed on tins Mdress to hrs. 
majesty ; 

“ Wc your majesty's most dutiful subjects, 
the bishops and clergy of the province of Can- 
terbury, in convocation assembled, Imving 
received your majesty^s gracious Message, toge- 
ther with a Commission from your majesty, by 
the earl of Nottingham, hold ourselves bound 
in gratitude and duty, to return our most hum* 
ble thanks and acknowledgements, o4 the grace 
ond goodness expressed in your majesty's Mes- 
sage, and the zeal you shew in it for the Pro- 
testant religion in general, and the church of 
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£n{|^nd in particular, and of the trust .and 
Conhdence repose ! in us, by this commission. 
'l¥e look upon these marks of your majesty’s 
care and faioUr, as the coniinuance of the 
great deliverance Aiini^hiy God wrought for 
us, by your ineuiis, hi making you the blessed 
instrucnent of preserving us from falling under 
the cruelty of Popish tyranny. From which, 
as we have so often thanked Almighty God, so 
we cannot lorgf t that high obligation and duty 
which we owe to your majesty ; and on these 
new assurances of your protection and favour 
to our church, we beg leave to renew the as- 
furaiice of our constant fidelity and obedience 
to your majesty ; whom we pray God to con- 
tinue long and happily to reign over us.” 

The Lower House, whose professed business 
was to do nothing, would not consent to this 
Address, but first pleaded for the privilege of 
presenting a separate Addrtss of their own 
drawing up ; and ch'’ii, dropping that preten- 
sion, they fell to making Amendments, and 
gave a reason why they could not concur with 
the bishops, in their* form, in these words ; 
^^We are desirous to conii eour Address to his 
majesty’s miist giacious Message, and to those 
things only thcnuii tvhich concern the church 
of England.” Hereupon a conference was de- 
•irec), that was chiefly managed between the 
bishop of Salisbury and the Prolocutor ; and 
these reasons were reported, why their lord- 
ships insisted on the express mention of the 
Protestant religion : > 1. Because it is the 
known denomination of the common doctrine 
of the western part of Christendom, in opposi- 
tion to the errors and corruptions of the church 
ofTlome. 3. Because the leaving out this, 
may have ill consequences, and be liable to 
strange constructions, both at home and abroad, 
among Protestants as well as Papists. 3. Be- 
cause it agrees with the general reason, offered 
by the clergy, for their amendments, since this 
* is expressly mentioned in the king’s Message ; 
and ill this the church of England being so 
Aiucli concerned, the bishops think it ought to 
stand still in the address.” The Lower House 
debated these reasons, and disagreed to them ; 
and then resolved, I'hut instead of Protestant 
Religion, they would rather say, Protestant 
Churches.” Their lordships desired a reason 
. of this, alteration ; which was returned to them 
in these words: ** We being tlie representative 
of a formed Established Church, do not think 
fit to mention the W(»rd Religion, any farther 
chan it is theis^lisiion of some formed Establish- 
ed Church.” The Lords returned the amend- 
nienui, with this Alteration : We doubt not 
the interest of. the Protest;«nt religion, in this 
and all other Protestant Churches. 

The Lower House seeming to fear it was a 
diminution to the chufrh of Engiaitd, to join 
it with foreign Protestant Churches, would have 
the words [this and] to be omitted; and at last, 
with great difficulty, this Address was agreed 
on, and presented to his majesty in the Ban- 
quetiog-house at Whiiehall| on Thursday, Dec. 
Wib; 1 


We your majesty’s most loyal and most 
dutiful subjects, the pishops and clergy of- the 
province of Canterbuiy, in convocation as- 
sembled, having received a most gracious Mes« 
sage from your majesty, by the earl of Notting- 
ham, hold ourselves bound in duty and grati- 
tude, to return our most humble acknowledg- 
ments for the same, and the pious zeal and care 
your majesty is pleased to express therein, for 
the honour, peace, advantage and establish- 
ment of the church of England ; whereby, we 
doubt not, the interest of the Protestant Reli- 
gion in all Other Protestant Churches, which is 
dear to us, will be the better secured, under 
the influence of your majesty^s government and 
protection. And we crave leave to assure 
your inmesty. That in pursuance of that trust 
and confidence you repose in os, we will con- 
sider, whatsoever shall be offered to us from 
your majesty, without prejudice, and with all 
calmness and impartiality : And that we will 
constantly pay the fidelity and allegiance which 
we have all sworn to your majesty and the 
queen ; whom we pray God to continue long 
and happily to reign over us.” 

His majesty well understood why this Ad- 
dress omitted the thanks which the bishops had 
recommended his royal commission, and the 
zeal he had shewn for the Protestant Religion ; 
and why there was no expression of tenderness 
to the Dissenters, and but a cool regard to 
other Protestant Churches. However, his ma- 
jesty returned this gracious Answer ? My 
Lords, I take this Address very kindly from the 
Convocation. You may depend upon it, that 
all I have promised, and all 1 can do, fur the 
service of the Church of England, I will do : 
And 1 give you this new assurance, that I will 
improve all occasions and opportunities for its 
service.” 

The majority of the Lower House had a 
reserved kindness for the Nun juring bishops 
and clergy ; and therefore, one of the members 
made a zealous speech, in behalf of the bishops 
under suspension, That something might be 
done, to qualify them to sit in convocation ; 
yet so, as that the convocation might not incur 
any danger thereby.” But this matter was too 
hard for them, and therefore it was left to far- 
ther consideration ; while they laboured to find 
out some other business to divert them front 
that for which they were called together : And 
therefore, on Dec. 11th the Prolocutor attend- 
ed the President and Bishops, and, in the namo 
of the House, represented ^to their lordships, 
** That there were several books of very dan - 
serous consequence to the Christian Religion, 
and the Church of England; particularly, Notes 
upon Athanasius’s Creed, and two Letters 
relating to the present Convocation, lately come 
abroad ; and desired their lordships advice, in 
what way, and how far safely, without incur- 
ring the penalty of stat. 85 Hen. 8. the con- 
vocation may proceed, in ihe preventing the 
publishing the like scandalous books for the fu-t 
ture, and inflicting the censure of the church, 
according to the canons provided in hf’ 
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half, upon the authors of them.*’ Upon which 
the ProJoQotor soon Wter acquainted theHous#| 
That the President had declared his sense of 
the ill Ciinsequence of those books that were 
sent up from mis House to their lordships; and 
that, upon enquiry, he could not receive any 
satisfaction, how far the convocation might 

J iroceed in that affair, but he would as far as 
ay ill him, take farther order about it.^’ When 
the President and his brethren saw the disposi* 
tion of the Lower House, they found it was to 
no purpose to communicate any proposals to 
them ; and therefore the Convocation was pro- 
rogued to Jan. 24th, and soon after, with the 
parliament, prorogued and dissolved. It 
must be confessed, (says a late writer) That 
the Presbyterians did not a little contribute to 
exasperate the convocation against them, hav- 
ing, at this very time, given orders to near 
fifty young students ; and Mr. Baxter (the head 
of their party) having. published a book, reflect- 
ing on the Church of England. It was also 
reported, I hat the Presbyterians of Scotluntl 
were the ' authors of a sham plot, which they 
fathered upon the Episcopal party of Glasgow, 
that they might have a pretence to disarm 
them, and oppress them. 


The following is Burnet’s Account of this 
transaction, and of some of the leading Church- 
men of the time : At the Restoration, J uxon, 
die ancientest and most eminent of the former 
bishops, who bad assisted the late king in his 
last hours, was promoted to Canterbuiy, more 
out of decency, than that he was then capable 
to fill that post; for as he was never a great 
divine, so he was now superannuated* Though 
others have assured me, that after some dis- 
courses with the king he was so much struck 
with what he observed in him, that upon that 
he lost both heart and hope. The king treated 
him with outward respect, but had no regard to 
him. Sheldon and Morley were the men that 
had the greatest credit. Sheldon was esteemed 
a learned man before the wars : But he was 
now engaged so deep in politics, that scarce any 
prints of what he had been remained. He 
was a very dexterous man in business, had a 
great quickness of apprehension, and a very true 
judgment. He was a generous and chantable 
man. He had a great pleasantness of conver- 
sation, perhaps too great. He had an art, that 
was peculiar to liim, of treating all that came 
to him in a must obliging manner: But few 
depended much on his professions of friendship. 
He seemed not to have, a deep sense of religion, 
if any at ail : And spoke of it most commonly 
as of an engine of government, and a matter of 
policy. By this means the king came to look 
on him as a wise and honest clergyman. Shel- 
don was at 6rst made bishop of London, and 
^vas opon Juxon’s death promoted to Canter- 
bury. Morley had been first known to tlie 
world as a friend of the lord Falkland’s :• and 
^at was enough to raise a man's character. 
Hobad continued for many years in the lord 


Clarendon’s family, and Was his particular 
friend. He was a Calvinist with relation to the 
Arminian points, and was thouglit a friend' to 
the Puritans before the wars*: 6ut he took 
cure after his promotion to free himself from 
all suspicions or that kind. He was a pious 
and charitable man, of a very exemplary life, 
but extreme passionate, and very obstinate. 
He was first made bishop of vVurcester. Dr. 
Haniinoiid, for whom that see was designed^ 
died a little before tlie Kebtoraiion, which was 
an unspeakable loss to the church ; For, as he 
was a man of great learning, and of most 
eminent merit, he having been the person that 
during the bad times had maintained the cause 
of the church in a very singular manner, so he 
was a very moderate man in his temper, though 
with a high principle ; and probably lie would 
have fallen into healing counsels. He was also 
much set on reforming abuses, and for raising 
in the clergy a due sense of the obligations they 
lay under. But by his death Morley was ad- 
i^anced to Worcester: And not long after he 
was removed to Winchester, void by Dnppa’s 
death, who had been the king's tutor, though 
no way fit for that post ; but he was a metk 
and humble man, and much loved for the 
sweetness of his temper; and wouhi have been 
more esteemed, if he had died before the 
storation ; for he made not that use of the 
great wealth that flowed in upon him that was 
expected. Morley was thouglit always the 
honester man of the two, as Sheldon was cer- 
tainly the abler man. 

The first point in debate was, whether con- 
cessions should be made, and pains taken to 
gain the Dissenters, or not ; especially the 
Presbyterians. . The carl of Clarendon was 
much for it; and got the king to publish a De- 
claration soon after bis Restoration, concern- 
ing ecclesiastical uinUrs^ to which if he had 
stood, very probably the greatest part of them 
might have been gained. Bur ihe bishops did 
not approve of this: And after ihe service they 
did that lord in the duke of York’s marriage, 
he would not put any hardship on those who 
had so signally obliged him. Tliis disgusted the 
lord Southampton, who was for carrying on the 
design chat had been much talked of during the 
wars, of moderating matters both with relation 
to the government of the church, and the wor- 
ship und ceremonies: Which created some 
coldness between him and the earl of Claren- 
don when the Lord Chancellor went off from, 
those designs. The consideratlGh that those 
bishops and their party had in the matter was 
this : The Presbyterians were possessed of most 
of the great benefices in the cliurch, cliiefly in 
the Ci^ of London, and in the two universi- 
ties. It is true, all that had come into thp 
room of those who were turned out by the par- 
liament, or the visitors sent by them, were 
removed by the course of law, as men that were 
illegally possessed of other mens. rights: And 
that even where the former incumbents were 
dead, because a title originally wrong^as still 
wrong in law. But there were a great many of 
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them in very eminent posts, who were legally 
possessed ol* tltem Many of these, chiefly in 
the City of l^ondon, had gone into the design 
of the Kestoratioa in so signal a manner, and 
with such success, that they had great merit, 
and a just title to very high preferment. Now, 
as there remained a great deal of the old aui-‘ 
mosity against them for what they had done 
during the wars, so it was said, it was better to 
have a schism out of the church ihaii within it ; 
and that the half conformity of the Puritans be- 
fore the war had set up a faction in every city 
and town between the lecturers and the incum- 
bents, that the funner took all methods to 
render themselves popular, and to raise the 
benevolence of their people, vt Inch was their 
chief subsistence, by disparaging the govern- 
ment both ill chiirch and state. They had also 
many stories among them, of the credit they 
had in the Ueciions of parliament men, which 
they infused in the king, to possess him with the 
necessity of having none to serve in the church, 
but persons that should be firmly lied to his in- 
terest, bodi by principle, and by subsciiptious 
and oaths. It is true, the joy then spread 
through the nation had got at this time a new 
arliunient to be elected of men so high and so 
ot, that, unless tiie Court Jiad restrained 
them, they would have carried things much 
farther than they did, against all that had been 
concerned in the late wars: But they were not 
to expect biicli success at all times : Therefore 
they thought it was necessary to make sure 
work at this time: And, instead of using me- 
thods to bring in the sectaries, they resolved 
rather to seek the most effectual nties for cast- 
ing tliein out, and bringing a new set of men 
into the church. This took with the king, at 
least it seemed to do so. But, thougli he put 
on an outward appearance of moderation, yet 
he was in an4ither ami deeper laid design, to 
which the heat of these men proved subser- 
vient, for bringing in of popery. A popish 
queen was a great step to keep it in counte- 
nance at Court, and to have a great many 

f riests going about the Court making converts. 

t was thought, a tolenUion was the only method 
for setting it a going all the nation over. And 
nothing could make a toleration for popery 
pass, but the having great bodies of tnen put 
out of the church, and put under severe Jaws, 
which should force them to move for a tolera- 
tion, and should make it reasonable to grant it 
to them. And it was resolved, that whatever 
should be grafted of that sure should go in so 
large a manner, that Papists should be com- 
prehended within it. So the Papists had this 
generally spread among them, that they should 
opp^ise all proposiiiiiiis for coinprehenshm, and 
should animate the church party to mHint uu 
their ground against all the sectaries. And in 
that point they seemed zealous for the ehiirch. 
But at the same time they spoke of tojerutioii, 
as necessary both Ibr the peace and quiet of the* 
nation, and for the encouragement of trade. 
And with tliis the duke was so possessed, that 
ne declared fainisalf a most violent euemy to 


comprebenMon, and as zealous for. toleration. 
The king being thus resolved on fixing (he teVms 
of conformity to what they had been before 
the war, without making the least abatement or 
alteration, they carried on still an appearance 
of moderation, till the strength of the parties 
should appear in the new parliament. 

** So, after the declaration was set out, a 
commission was granted to twelve of a side, 
with nine assistants to each side, who were ap- 
pointed to meet at the Savoy, and to consider 
on the ways of uniting both sides. At their 
first meeting, Sheldon told them, that those of 
the church had not desired this meeting, as be- 
ing satisfied with the hgal establishment ; and 
therefore they had nothing to olTer ; but it be- 
longed to the other side, 'who moved fur altera- 
tions, to offer both their exceptions to the laws 
in being, and the alterations that they proposed. 
He told them, they were to lay all they had to 
offer before them at once ; for they would not 
engage to treat about any one particular, till 
they saw how far thrir demands went : And he 
said, that ail was to be transacted in writing, 
though the others insisted on aii amicable con- 
ference; which was at first denied : Yet some 
hopes were given of allowing it at last. Papers 
were upon this given in. The Presbyteiians 
moved, that bishop Usher's reduction should 
he laid down us a grouud'Work to treat on ; 
that bishops should not govern their ikoqese by 
their single authority, nor depute it to luy 
cers in their courts, hut should in matters of 
ordination und jurisdiction take along with them 
the counsel and concurrence of the Presbyters, 
They did offer several exceptions to the liturgy, 
against the many responses by the people ; and 
they desired, ail might be made one continued 
prayer. They desired that no lessons should 
be taken out of the Apocryphal books ; that 
the Psalms used in the daily service should be 
according to the new translatioti. They ex- 
cepted to many parts of the oflice of Baptism, 
that import the inward regeneration of all that 
were baptized. But as they proposed these 
aniendinents, so they did also offer a liturgy 
ne\y drawn by Mr. Baxter. They insisted 
mainly against kneeling at the Sacrament of 
the Lord's Supper, chiefly against the imposing 
it ; and moved that the posture might be left 
free, and that the use of the surplice, of the 
cross in baptism, of God-fathers being the spon- 
sors in baptism, and of the holy days, might be 
abolished.* Sheldon saw well what the effect 
would be of putting them to make all their de- 
mands at once. The number of them raised a 
mighty outcry against them, as people that 
could never be satisfied. But nothing gave so 
great an advantage against them, as their offer- 
ing a new liturgy. In this they were divided 
among theibSelves. Some were for insisting 
only on a few important things, reckoning that, 
if they were gained, and an union followed upon 
that, it would be easier Co gain other things af« 
terwifrds. But all this was overthrown by Mr. 
Baxter, who was a man of great piety ; and, if 
he had npt meddled in too many things^ would 
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have been estemed one of the learned men oi 
the age : He writ near two hundred books ; 
the^, three, are large folios : He had a very 
inoving add pathetical way of writing, and was 
his whole life long a man of great zeal And much 
simplicity ; but was most unhappily subtle and 
metaphysical in every thing. There was a 
great submission paid to him by the whole 
party. So he persuaded them, that from the 
words of the commission they were bound to 
offer every thing that they thought might con- 
duce to the good or peace of the church, with- 
out considering what was like to be obtained, 
or wh^ effect their demanding so much might 
have, in irritating the minds of tliose who were 
then the superior body in strength and number. 
All the whole matter was at last reduced to one 
single point, whether it was lawful to determine 
the certain use of things indifferent in the wor- 
ship of God ? The bishops held them to that 
point, and pressed them to shew that any of 
the tilings imposed were of themselves unlaw- 
ful. The Presbyterians declined this; but af- 
firmed, that other circumstances might make it 
become unlawful to settle a peremptory law 
about things indifferent; which they applied 
chiefly to kneeling in the Sacrament, and stood 
upon it that a law, which excluded all that did 
not kneel from the Sacrament, was unlawful, 
as a limitation in the point of communion put 
on the laws of Christ, which ought to be the 
only condition of those who had a right to it. 
Upon this point there was a free conference 
that lasted some days. The two men, thut 
had the chief management of the debate, were 
the most unfit to heal matters, and the fittest 
to widen them, that could have been found out. 
Baxter was the opponent, and Gunning was 
the respondent ; who was afterwards advanced, 
first to Chichester, and then to Ely : He was 
a man of great reading, and noted for a special 
subtilty of aiguing: All the arts of sophistry 
were made use of by him on all occasions, in 
as confident a manner, as if they had been 
sound reasoning; He was a man of an innocent 
life, unweariediy active to very little purpose ; 
He was much set on the reconciling us with 
popery in some points : And, because the charge 
of idolatry seemed a bar to all thoughts of re- 
conciliation with them, he set himself with very 
great zeal to dear the church of Rome of Idola- 
try : This made many suspect him as inclining te 
gOQvertothem: But he was far from it; and was 
a' very honest, sincere man, but of no sound 
judgment, and of no prudence in affairs ; He 

was for our conforming iu all things to the rules 
of the primitive church, particularly in praying 
for the dead, in the . use of oi), with many other 
rituals : .He formed many in Cambridge upon 
his own notions, who have carried them per- 
haps farther than he intended. Baxter and be ' 
^erit some days in much lodcal arguing, to the 
diversion of the town, who {nought here were a 
couple of fencers engaged in disputes, that 
could never be brought to an end, nor have any 
jgqod effect. In conclusion, this commission, 
limited to such a number of days^ came 
VOL. YIt 


to an end, before any one thing was agreed on. 
The bishops insisted on the. laws that were still 
in force, to which they would admit of iio ex- 
ception, unless it was proved that the matter of 
thoselaws was sinful. They charged the pres- 
byteri.ans vvith having made a schism, upon a 
charge against the church for things, which now 
•they themselves could not call, sinful. They 
said, there was no reason to gratify such a sore 
of men in any thing; One demand granted 
would draw on many more ; All autlioriry both 
in cburcli and state was struck at by the position 
they had insisted on, that it was not lawful to 
impose things indifferent, since th^ seemed to 
to be the only proper matter in which Iiuman 
authority coulcl interpose. So this furnished 
an occasion to expose them as enemies to all 
order. 1'lunes had been carried at the Savoy 
%vith great sharpness, and many reflections. 
Baxter said once, such things w'ould offend 
many good men in the nathm. Steam, the 
archbishop of York, upon that took notice that 
he would not say kingdom, but nation, because 
he would not acknowledge a king. Of this 
great complaints were made, as an indecent re« 
turn for tne zeal they had shewn'in the restora- 
tion. 

The Conference broke up without doing 
any good. It did rather hurt, and heightened 
the sharpness that was then on peoples mhids 
to such a degree, that it needed no addition to 
raise it higher. The presbyterians laid their 
complaints before the king : But little regard 
was had to them. And now all the concern 
that seemed to employ the bishops thoughts 
was, not only toi make no alteration on their 
account, but to make the terms of conformity 
much stricter than they had been before the 
war. So it was resolved to maintain con- 
formity to the lieight, and to put lecturers in 
the same condition with the incumbents, as to 
oaths and subscriptions; and to oblige all per- 
sons to subscribe an unfeigned assent and con- 
sent to all and every particular contained and 
prescribed in the Book of Common Prayer. 
Many who, thought it lawful to conform in sub- 
mission, yet scrupled at this, as importing a par- 
ticular approbation of everything; And great 
distinction w^ns made between a conformity ift 

? rRCtice, and so full and distinct an assent. 

"et men got over that, as importing no more 
but a consent of obedience : For though the 
words of the subscription, which were also to 
be publicly pronounced before the congrega- 
tion, declaring the personas un^gned assent 

and consent, seemed to impprinhis, yet the 
clause of the act that enjoined this carried a 
clear explanation of it ; for it enacted this de- 
claration as an assent and consent to the use of 
all things contained the book. Another 
subscription was enacted, with relation to the 
League and Covenant; by which they were re- 
quired to declare it unlawful upon any pre-^ 
tence whatsoever to take arms against the 
king, renouncing the traiterous position of tak- 
ing arms by his authority against his penon, 
or those commisrioned by bin*/ togetlw with a 
F 
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declaration, that no obligation lay' on them or 
any other person from the League or Cove- 
nant to endeavour any change or alteration 
of government in church and State, and that 
the Covenant was in itself an unlawful oath. 
This was c<intrived against all the old men, 
who had both taken the covenant them- 
selves, and had pres^d it u{Km others. So 
they were now to own themselves very guilty 
in that matter. And those, who thought it 


might be lawful iipon great and illegal provoca- 
tion to resist unjust invasions on th? Iaw!i and 
liberties of the subjects, excepted to the sub- 
scription, though it was scarce safe for any at 
that riuie to have insisted on that point. Some 
thought, that since the king had taken the co- 
venant, he at least was bound to stand to it.’* 
He then proceeds to give some account of 
the Act of Uniformity, and of differeCt transac- 
tions connected therewith. 


209. The Trial of John James, a Fifth Monarchy Man,* at the 
King s-Bench, for High Treason: 13 Charles II. a. d. 1661. 
[Written by his Friends.] 


Some Passagts at the Grst taking and appre- 
hending of John James, and the Company 
with him, met together in Bidstake* alley 
in Whitechapel, Oct. 19, 1661. 

7ilE Congregation being assembled the day 
above-mentioned, (being the seventh day of the 
week) ill Bulstake-aiiey (where was the place 
of their public meeting, the doors being open) 

♦ Of the Insurrection of the Fifth Monarchy 
Men, under Vernier, archdeacon Fchard gives 
us tlie following account; While the adairs 
.of the nation seeuicd to be in peace and tran- 
quillity, in the beginning of the new year 
1660*1, there happened n strange and unparal- 
leled action in London, which strengthened the 
belief of those secret Plots and Conspiracies 
mipncioued by the lord cliuiicellor. This was 
occasioned by a small body of Fifth- Monarchy 
Men, who hating all monarchy, and the ap- 
pearance of it, had formerly made an altempr 
against Cromwell’s government, but escaped 
beyond expectation. The head of them was 
one Thomas Vernier, sometime a wine-cooper, 
who by the king’s indulgence held a conven- 
ticle in Coleman-strcet, where he, and others, 
used to preach to iheni out of the Prophecic.'« 
of Daniel and the Revelations, and from thence 
drew strange inferences, persuading their con- 
gregaliotii * to take up arms for King Jesus, 

* against the powers of the earth, the king, the 

* duke of York, general Mouk, &c.’ assuring 
them, * That no weapons formed against them 
< should pro.sper, nor a hair of their heads he 

* touched; for one should chace a thousand, 

* and two ; ^xit ten thousand to dight.’ Upon 
.which they>.it a Declaration printed, entitled, 

* A Door of Hope opened;* in which they 
said, and declared, * That they vvoold never 
^ bheaith their swords till Babylon, as they 

called monarchy, became a hissing and a 

* curse, and there be left neither Remnant, 

* Son, nor Nephew ; thnt when lhf*y bad led 
/ captivity captive into England they would go 
> into France, Spain, Germany, &c. and rather 

* die .theft .tpke the wicked Oaths of Supre- 

* xiiacy and AUeguince: that they would not 

* make s’ny leagues with monmehibts, but 
^ would liao up againit the carnal, to poAes 


continued together the former part of the day 
in the worship of God without disturbance ; 
and being again come together in the after- 
noon, continued without interruption till three 
o'clock; about which time John James was 
speaking from 1 Cor. vi. 20, in these words. 
For ye are bought with a price, therefore 
glorify God in your body, and in your spirit, 
which are Gods.’ About which time one jus- 

the Gate, or the world, to bind iheir kings in 
chains, and their nobles in fetters of iron.’ 
And so to accomplish this heroic design, they 
fdiscrved so much policy as to put it in exc* 
culiofi when the king was attending his mother 
and sister to enibark at Portsmouth, for their 
return into France. Accordingly on Sunday 
the 6tii of Jan. being fully animated by the 
sermon, which hinted to them, ^ That they had 
been praying and preaching, but not acting 
for God,’ they sallied out well armed from 
their Meeling-Ilouse,and marched to St. Paul’s 
Church-Yard in the dark of the evening, Ilera 
they mustered their party, amounting to above 
50, and placed their centinels for the time, one 
of whom killed a poor innocent man, who upon 
demand had answered, * He was for God and 
^ king ('harles?’ This gave an alarm to the city, 
and the lord-mayor, sir Rd. Brown, and the 
trained bands being upon the guard, some files 
of men were sent against them, whom these 
desperate men' quickly routed, and so marched 
on to Bishopsgate, whore they passed witliout 
opposition, and from thence to Cripplegate, 
where they came into the city again, and so to 
Aldersgate. Ilure threatening the constable, 
who was weakly, attended, they were let ou^ 
again. Then they declared themselves for 
King Jesus, and thus proceeded to Beech- 
I..ane, where they killed a lieadborough that 
opposed them, and so bagtened to Cane-Wpbd, 
between Highgatc and llampbtcud, where they 
reposed themselves for that night. — ^I'he noise 
of this strange Insurrection caused the General 
to send a parly of horse and foot the next day, 
who drove them out of the w.iod, and to6k 
some of them prisoners, who were committed 
to she Gate-House. Tlie rest Imving rallied 
again, on Wednesday morning returned to 
London, with assurance by Venner their leader^ 
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tice Chard, with Mr. Wood the headborough, 
•ame to the oieetiiig-place, Mr. Wood com- 
inandin^ him in the kine’s name to be silent 
and come down, havMig; spoke Treason against 
the king : but John James, taking little notice 
thereof, and going on upon his subject, the 
head borough came nearer to him in the mid- 
dle of the meeting-place, and commanded him 
again in the kingN name to come down, or else 
he would puli hhn down ; whereupon the dis- 
turbance grew' so great lie could not proceed, 
but told the head borough he would not come 
down except he was pulled down; whereupon 
he pulled him down, and hauled him away. 
Tiie cause of his being apprehended proceeding 
from one Tipler, a pipemaker, journeyman to a 
neighbour near adjoining, who from their yard 
hearing the said John James speak a little be- 
fore, from Psal. viii. 2, in these words; ^ Out 

* of the mouths of babes and sucklings hast 

* thou ordained strength because of thine ene- 

That no weapon formed against them should 
prosper: therefore they might look upon 
the example of Gideon: it was the same 
thing to Uod, whether he saved by a few 
or a multitude*’ Their first appearance was 
In Threadneedie-street,' behind the Exchange, 
where they beat back a party sent by the 
guard there. But, upon the advance of more 
forces, they retreated to Bishopsgate-street ; 
where after a sharp encounter, two of each 
Aide being slain, they gradually slipt away 
and disappeared. A while after, like the 
gathering of clouds, they were seen again at 
College- liill and Maiden-Lane, where they 
designed to sacrifice the lord-mayor. But 
missing of him, they crossed Cheapside, and 
passed into Wood-street. Here began a cruel 
fight, wherein they shewed skill as well as. great 
Taluur ; and having ruffled some trained- bands, 
and repelled the horse-guards that came to 
assist them, they did not give way till Venner 
was knocked down and severely wounded, and 
Tulliiey and Cragg, two of their fiercest preach- 
ers and combatants, were slain. Whereupon 
the greatest part of them retreated to Cripple- 
gate, firing in good order in their rear upon 
xhe trained- bands, wlio were in close put suit 
of them. Col. Cox, who commanded, lodged 
•ten of them in an ale-house near the postern, 
which house they obstinately maintained. The 
house being surrounded, some of the stildiers 
untiled the next house, and s-hot in upon them, 
being in the upper room, who still refused 
quarter: at the same time another party of 
musketeers got up the stairs, broke down the 
door, and entered their garrison. Six of I hem 
were killed before, another refusing quarter 
was first knocked down, and then shot with a 
musket. The -rest being demanded why they 
did not ask quarter before, answered * They 
durst not for fear their own fellows should 
have shot them.’ In this Insurrection 20 of 
the king’s men were slain, and as many ofi the 
rebels. _ Those, taken were Venner himself, 
Hodgkins, Gowler, Allen, Pym, Ashton, Prich- 


* niies, that thou roigbtest still the etiemy and 

* the avenger.’ (Which words were occasionally 
spoken to, by way of additicHi to what another 
brother had spoken befi>re) wJiereat the said 
Tipler taking oiFciice, went to justice Cfiard to 
acquaint him therewith ; but being an idle 
fellow, the justice, as it is said, took not much 
notice of what, he spake, till bringing a neigh- 
bour with him, ho was provoked by him to re- 
gard his testimony. 

Whereupon the Justice came forth and went 
with Mr. Wood the hcadbnrough to t lie meet- 
ing-place, and seized upon him ns aforesaid, 
the said Justice standing at the door : Here- 
upon an uproar grew, some crying out in the 
streets, Treason ! Treason ! the^ Hamlets were 
hereupon summoned upon pain of death, many 
of whom appeared accordingly; and by this 
time four Justices of the Peace were come to- 
gether, to wit, the Ueutenaiit of the Tower, 
Justice Bide, Justice Swallow, and Justice 

ard, Fall, Hopkins, Wells, and about as many 
mqre, not much worth the naming ; who blas- 
phemously alledged, ^ That if they were de- 
ceived or mis-led, it was God that deceived 
them.’ — ^These, to the number of 20, were 
soon after arraigned at the Old Bailejy for trea- 
son and murder; which being fully proved, 
with all the forementioned particulars, they 
were all found guilty, except Hopkins and 
Wells, against whom the evidence was not fuU, 
and against one Patshul only a single witness : 
wherefore they were acquitted by the Jury. 
When sentence was pronounced against them, 
and the lord chief justice Foster serioi^ly 
charged Venner with the blood of his unhappy 
accomplices, he impudently replied, * It waa 
not he, but Jesus that led them.’ Three of 
them confessed their crime, and craved mercy, 
but the rest continued obstinate. Being sen- 
tenced Xo be banged, diawn, and quartered, 
Venner and Hodgkins were on the 19th of 
Jan. executed over-agaihst their Meeting- 
House in Coleman-strect. The former spoke 
little but ill vindicatioH of himself and his fact, 
and soTnetbing -of his opinion, with an assur- 
ance * That the time was at hand when other 
judgment would be highly reflecting upon 
the present government. Hodgkins raved and 
cursed in the luaiiiier of praying, * calling 
down vengeance from Heaven upon the king, 
the judges, and the city of London;’ nor 
would he desist, till the execucioiier put an 
end to all his extravagancies. Jiwo days after 
nine more were executed in live several places 
of the city, without being quartered, as tlie 
two first were. All persisted, like the Regi- 
cides, in justifying their crimes, except one 
young man, who shewed great signs of repen- 
tance. — ^Tlius ended a Rebellion of a very 
strange mature, which was begun and earned 
on with such internal rage, that if their numbers 
had been equal to their spirits, they would have 
overturned the city and the nation, and tiie 
world, which in their imagination they had 
divided among themselves.” P. T84« 
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Chwd ; John James in tlie tnean time was com- 
mitted to the custody of the bc«i(ihorougb| who 
carried iiim to 4 tayem near tliereunto, where 
several soldiers and other loose people came 
about him, scoffing and blaspheming, some 
taking wine and saying, * I drink to you in the* 

* spint;' and others teing rude, and reproved 
by the officer, said, * 1 would only speak to 

* niin a few words in the spirit in this time 
the rest of the meeting by sevens were brought 
before the justices (being at an house near the 
meeting-place) who tendering the Oath of Alle- 
giauce unto them, oominitted chose that refused, 
some to Newgate, both men and women, being 
guarded thitber by the Hamlets; afterwards 
die same justices entering the meeting-place 
sate down about the table with their clerk and 
(one major Manly standing by) did send for 
John James, and in the mean time the Lieu- 
tenant of the Tower read a Paper which he 
pulled out of his pocket, saying, he would read 
to tlieiii what doctrine was preached there that 
day, being of the nature of a charge, which 
they drew up from Tipler’s mouth against John 
James, demanding of certain women (relating 
to the meeting, yet detained, and whose names 
they were tiien taking) how they could hear 
MCn things as those? To which they unnni* 
mously replied in the fear of tlie Lord, That 
they never heard suoli words, as they should 
answer it before the Lord, and they durst not 
lie: who replied. That they had but their words, 
but they had others oaths for it: who made an- 
swer in the prophet’s words, Psal. cii. 8. ^ They 

* which were mad against them, had sworn 

* against them.’ By this time John James was 
brought into the meeting-place, and the Lieu- 
tenant (looking upon him) said to the women. 
What have you no better a holder- forth than 
be ? John James said. That the way of the Lord 
was and is many times, to use the poorest of 
bis people to do his work, alledging also the 
Apostle’s words, 1 Cor. i. 97, that * He chooseth 

* the weak and foolish things of the world to 

* con found the mighty Then said the Lieu- 
tenant' of the Tower, What you are a Jew, 
John James said, that in one sense he was 
a Jew, and in another sense not, repeating 
chose words of the Apostle in Rom. li. last. 

* For he is not a Jew that is one outwardly, 

* neither is that circumcision which is outward 

* in the flesh ; but he is a Jew which is one in- 

* wardly, and circumcision is that of the heart 

* in the spirit, whose pniise is not of men, hut 

< of God,’ Tije Lieutenant asked him, whether 
be had not been before him before this? who 
answered, he had ; and whether he had not 
been civiily used? he replied, Yea, and for his 
dviiity he thanked him : Then the Lieutenant 
asked him, if he was not counselled for to take 
heed for the future? he answered, Yea, and he 
had taken it so far as he could with a good con- 
science r upon which the Lieutenant told him 
be should stretch for it, * and if be were not 

* hanged be would be hanged for him.’ John 
James Cold hint, he was not careful in that mat- 
ter, and that they could do no more Chan they 
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should be suffered by the Lord to do: The 
Lieutenant told him, he thought be was not 
careful, for he had a mind to be hanged as 
some of his holy brethren that went before 
him. John James desired be would not speak 
so lightly. The JJeutenant spake something 
also about the Fifth Kingdom, and asked him, 
whether it was not his principle ? who told him 
he did own the Fifth Kingdom which must come : 
whereupon they laughed one upon another and 
said, ^ Now they had it from his own mouth.’ 
Something • al^o was charged upon him about 
his learning to sound a trumpet, in order to a 
rising with Venner’s Party ; to which he said, 
there was a friend of his who lay in his house, 
minding to go to sea, being to learn to sound, 
desired he might have liberty to be taught in 
his house, but he never learned himself, neither 
was he one of those in that rising, judging it to 
be a rash act. Then the Lieutenant of the 
Tower called in capt. Hodgskin, who com- 
manded tlie party of soldiers that stood at the 
door, and said, Take this man, be careful of 
him, and commit him close prisoner to New- 
gate. So they carried him away with bis Mit- 
timus hereafter expressed. 

To the Keeper of the Gaol of Newgate, or his 
Deputy. 

* Middles, These are in the king’s majesty’s 
< name to require you.to receive into your cus- 
^ tody ihc body of John James, whom we send 
^ you herewith, being taken this present day 
^ at a conventicle, or private meeting, in the 

* parish of White-Chapel, and there speaking 

* in the audience of the people present, trea- 

* sonable words against his majesty’s royal 
' person ; you shall therefore keep him close 

* prisoner until further order, and this shall be 

* your warrant. Given under our hands this 
‘ 19th day of October, 1661. 

‘ John Robinson, Ueut. of the Tower.’ 

* Thomas Bide, Edward Chard. 

• Thomas Swallow.’ 

After that John James was sent away ac- 
cording to the Mittimus afore-mentioned, the 
witnesses were called in and further examined, 
and forthwith a Paper was presented to one of 
them, being as wOs supposed the substance of 
what Tipler had before sworn to, which being 
read with a low voice, the relator could not 
hear, but this he saw, that one of the witnesses 
refused to take his oath, saying, That there 
were many words in the paper which he did 
not hear: but the justices said, That this 
which was written, and that which was heard^ 
was all to one purpose, therefore take it ; but 
he refused it again : yet it being tendered Once 
more, with much persuasions, entreaties, and 
threatninM tb «tend him to prison if lie refused 
it, he took it ; after which tW lieutenant said, 
he knew nothing to the contrary but that this 
business mi^t be worth to them 100/. a piece : 
after this Osburn, who was a seaman, said, 
1 cannot stay, but must go to sea for a liveli- 
hood, for I am poor; Then justice Chard said 
to the lieut. of the Tower, him be entered 


7S] -STATE TRIALS, IS Chahles 

in the Tower, or upon sonieship^ to receive the 
kioe’s pay till the business be over ; bidding 
him come to the Tower accordingly the next 
morning. As they were going away, a woman 
and friend of the seaman’s being present and 
heard what passed, said, that his oath was not 
to be taken ? Then the lieutenant asked what she 
was, saying that she would fain seduce the wit- 
nesses, and that she deserved to be sent to New- 
gate ; to which she replyed saying. You may do 
wliat you please, but I speak the truth, and know 
that his word is not to be taken; after this they 
said to the seaman as they were going away, 
Be not scduf-ed by her ; and further said, that 
if he did not stand to his oath, he should 
be committed, with other threatening words, 
and so they departed. And it is further assert- 
ed by several persgns that were then upon the 
place when Osburn was sworn, who iiiiiiicdi- 
ately demanded of liim what it was he had 
swore unto, desiring him to tell them the 
words, who seemed at that 'time to be very sad, 
telling them that he could not remember the 
words except he heard them named over again; 
upon which also some of the guard themselves 
hearing him' speak thus, said to him, that they 
would not be in his condition for all the world. 
Some time after this, several spake unto the 
said Bernard Osburn, questioning him about the 
oath he had taken ; he declared that he had 
sworn to he knew not what, being forced there- 
to through fear aud hopes of release ; That the 
said Bernard Osburn intending not to stand to 
his oath, went to his ship towards the Hope 
in order to the sea-voyage he was engaged in, 
but not long after came a warrant from the 
lieut. of the Tower, to require his appearance 
in the court as one of the witnesses, which was 
directed to his brother’s house in Wappiiig 
where he used to lodge, hut his sister ac- 
quainted them that he was gone to sea some- 
time before; and they demanding where? she 
Said, 1 suppose he may be in the Downs bv 
this time; at which the messenger was much 
offended, threatening him greatly, which occa- 
sioned her speedy ' coining to the lieut. of the 
Tower, who in great wrath demanded, how 
long he had been gone, and what ship he was 
upon ? which she signified unto him, and ac- 
cordingly he forthwith sent his marshal to de- 
mand hihn from bis ship, which was performed 
ftccordingly ; and when he was come, they 
threatened to have him hanged, if he did not 
Stand to his evidence, but if he did he should 
have all his charges borne, and a reward for his 
pains ; and from this titne he was kept in the 
marshal’s hands at the king’s cha^e, till the 
trial was over; After this the said /Osburn, 
with the other witnesses, were divers times 
tinder private examination by the king’s coun- 
sel and attorney and solicitor general, &c. 

The evidence being prepare, and all things 
fn readiness for aTrial, John Janies having been 
in Newgate from the leth of the Qth month, 
was appointed the 14th of the 9th month to af^ 
pear at the KingVbench bar in order to his 
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HIS ARRAIGNMENT AND TRIAL. 

What passed the l$t dapf Noe, 14. 

Being carried in a coach to Westminster by 
the under-sheriff, and brought to the King’s 
bench bar; chief justice Forster, justice M^let, 
‘ustice Twisdeii, and justice Wiodhain, being 
lUdges upon the bench ; be .was commanded, 
according to custom, to hold up his hand ; and 
he did so, and told them he did hold up, 
his hand to signify he was there to answer to 
what should be laid to his charge. But he 
held up his hand with his glove on, which some 
were offended at, and told him he must pull it 
off. John James answered, it was all one to him, 
to hold up his hand with it off or on ; and then 
he did pull off his glove, and held up his hand, 
and then bis Charge was read. 

The Substance of the Indictment. 

* He stood indicted by the name of John 
James: 1. For compassing and imagining the 
death of the king. 2. For endeavouring to levy 

* war against the king. 3. For endeavouring a 

< change of the government. And in this his coiii- 
^ passing, imagining, and contriving tlie king’s 

* death, he bad maliciously, traiterously, aud by 

* instigation of the devil, not having the fear of 

* God before his eyes, declared these words: 1. 

^ That the king was a bloody tyrant, a blood- 
sucker, and blood-thirsty man, and his nobles 
the same. 2. That the king and his nobles had 

^ shed the blood of the saints at Charing-Cross, 

' and the blood of the covenanters in Scotland. 
3. That the king was brought in to this end, to 
^ fill up the measure of his iniquity ; aud that 

< the king’s cup of iniquity had filled more within 

* this last year, than in many years before. 4 . 

^ That he did bemoan that they had not improved 

* their opportunity when they had the power in 

* their hands ; and that he did say it would not 

^ be lung before they had power again, and then ' 

* they would improve it better ; and that he did 

* bewail the apostacy of the people of God, and 

* say, they had not fought the Lord’s battles tho- 

* roughly : but when the Lord should give pow« 

< er to them again, and give his work into their 

< bands, they would do it better. 5. That the 

* death and destruction of the, king drew very 
' near.’ * 

The Indictment being read, the clerk called 
upon John James to answer to his Charge, and 
plead Guilty, or Not Gbilty. 

John James desired, before th^y did proceed, 
that he might have a copy of his Charge, and 
titne to consider of it. 

The Lord Chirf Justice answered, That a 
copy of the Charge was not allowed in cases of 
High Treason ; and he told him he nrast plead 
Guilty, or Not Guilty, or else a worse thing 
would follow. 

John James answered, he humbly conceivlsd 
it was his privilege as an Englishman;* and tiQ 
he had that he was not free to plead one way 
or other. He aliedged that Chief J iistice Coka 
had declared it good law; and that Judge 
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Heath had declared it also good law ; and that 
he did at Oxford give John Lilbume a f'opy 
of fiis.Chargei Jbeing arraigned there for High 
Treason. 

^ Then one o*f the King’s Counsel told him. 
That the law would not grant him a ropy of 
his Charge in case of Felony, much less in case 
of High Treason ; and told him, If he would 
not plead, they would proceed against him as 
a person contemning the court, and look upon 
him a mute. 

John James made Answer, Seeing he war 
over-ruled, he pleaded Not Guiltyj neither ii: 
form nor matter. 

The clerk asked him how ha would be tried 

He answered, By the law of God. At which 
the lawyers gave a great hiss. 

And it was answered thus, or to this eilect 

* It was not a place or time to talk ot the laws 

* of God,’ But John James was willing to urge 
it. again, That seeing the Judge did sit there 
as judge of the law, and of God’s la w, .ns they 
thought, it was meet they should give him li- 
berty to appeal to God’s law. 

Whereupon the Judge told him he must pro- 
ceed according to their law, or else a worse 
thing would follow ; and say, ‘ By God and 
the country,* 

Jo/tn James answered, He w'as ignorant of 
their law, and knew not what snare there might 
be in it, never having been at any bar before ; 
and therefore desired him he would open the 
terms, what they meant by God, and what they 
meant by the Country. 

* The Judge answered, God forbid but he 

should open the terms ; ‘ By God,’ says he, ^ is 
‘ meant your first demand, to wit, the law of 
*God.’ . ^ 

John James asked him, Why then his first 
demand was not granted ? 

The Judge said, God forbid but that you 
should be so tried ; but you must use the form 
of the covirt. 

John Jamas said. If it were so, l.e was satis- 
fied. 

' < And by the Country,’ saith the Judge, • IS 

* Middlesex men, men of truth, that would 
^ judge impartially between the king and him/ 

John James said. If that be the moaning, he 
put hiinself upon the trial of God and the 
Country. 

When this was done, John Janies was sent 
by a Habeas Corpus to the KiugVbench pri- 
son in Southwark, and there continued till the 
19th day of November, and then was brought 
again to the KingVb'ench bar at Westminster, 

. to his further trial. 

In this interval betwixt the commitment and 
triaif upon the first dav of the week, being the 
18th or November, John James received a let- 
ter from a person of note, to advertise him that 
there was such a jury of life and death im- 
panndled to proceed upon him, as had not 
been for many years before, being all picked 
men, and moto of them knights and gentlemen; 
and that if he did not except against tliem, j 


or most of the chief of them, he was a dead 
man. 

The Second Day^ 

Upon the 19th of November he appeared the 
second time at the King’s-bench bar, according 
to the order of the court, where were present. 

The Judges. Sir Ilohert Forster, chief jus- 
tice, sir Thomas Mallet, justice, sir Thomas 
Twisden, justice, sir Wadham Windh;«m, jus- 
tice, sir Jeoftry Palmer, attorney-general, sir 
I ileneage Finch, solicitor-general. 

The King's Counsel ^ serjeant Maynard, Ser- 
jeant Glynnc, seijeant Wilde, serjeant Keeling. 

The IVilTiesfles Names appearing in the 
Court I Alderman Chard, John Tipler, Bernard 
Gsbuni. The fourth witness’s name not yet 
known. 

The Names the Jury f Charles Pitfield, Ralph 
Ilnlsuyo, Thomas Egleticld, Daniel Carlwood, 
Ambrose Ilanburongb, Anthony Hall, Iliiinph- 
rey Higgins, Thomas biiow, William Cole, Tho- 
mas Upiiel, Gilbert Messc, William Blunt. 

The witnesses and jury being called into the 
court, John James having excepted against di- 
vers knights and gentlemen picked for his ju- 
ry, and the aforenamed standing for his jury, 
the Clerk bid John James hold up his hand as 
before. did so; and again told them it 
was to signify he was there : (and then they 
laughed) and the Judge said, O ho, are you 
come? 

Afterwards, the Indictment being rend again, 
the Clerk proceeded to tell the court for what 
he was indicted and arraigned; and that he 
pleaded Not Quilty, and had put himself upon 
God and the country for trial ; and therefore 
told the jury they were to judge between the 
king and him in that matter. 

Serjeant Keeling's Speech. 

Hereupon Serjeant Keelings one of the king’s 
counsel, stepped up, and said, My lord, and 
you gentlemen of the jury, John James priso- 
ner ai tlip bar stands indicted for high Trea- 
son ; for that he, with other disafiected per- 
sons, enemies unto the government of the king,, 
being assembled at Butstake Alley in White- 
Chapel, not having God before his eyes, but 
being moved by the instigation of the devil, 
spake and published these words, viz. That 
king Charles was a blood-thirsty tyrannical 
king; and that the nobles of England were 

blood-thirsty and , tyrannical men ; and that 
the cup of their iniquity was begun to be filled 
by the shedding of the blood of the Covenant- 
ers in Scotland ; and that it was almost filled 
by the shedding of the blood of the Saints this 
time twelve-month; and that the time of their 
destruction was near at hand : And did condole 
the neglect of the opportunity and price they 
had put into their hands ; ana that if ever the 
'ike occasion were administered unto them again 
;hey would fight the Lord's V^ttle more efiec- 
.oallw than they had done before.’ And (said 
he) if we prove that these words were spoken, 
by John James, you are to find him guilty, of 
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high treason, (and so he sat down.) Then stood 
ap Sir JeofFiy Palmer^ attorney-general. 

The Substance of Sir Jeoffry Palmer*8 Speech. 

First he spake of the antiquity of monarchy, 
and did fully assert the present government. 
Then, by way of reflection, he reviewed the 
SO years troubles that had passed over our heads 
in these nations; and that the vessel of this 
commonweallii had been beaten and blown upon 
the waves and billows of a tempestuous raging 
sea being almost broken to pieces, and like ut- 
terly to be lost, unless God by a miraculous pro- 
vidence had restored his majesty Charles the 
second to his crown and dignity ; for which 
(he said) ever blessed be his name. Then he 
observed that the beginning of our sorrows was 
by the seditious preaching of some discontented 
ministers in tliis nation, and about this city. 
Then he told them how much care the law had 
taken for the preservation of his majesty*s per- 
son and government ; and that it was ns much 
treason in the heart, as in the act, * Mens rea 
facit reum.’ Then he did descant upon the 
words of the indictment, and opened them, and 
told the jury, that according to the kiw of Eng- 
land [13 Car. 2. c. 1.] * they were treason, fur 
which he ought to die : and then sat down. 

Then the Court called John Tipler^ the first 
witness, the Judge bidding him look upon the 

J prisoner. Se^eant Glynne asked him, what 
le could say concerning the words spoken by 
John James? Who said, at the time of the 
Indictment alledged, (which was on Saturday,) 
he was at a house near adjoiiiing unco the place 
where they usually did meet ; and that about 
two of the clock in the afternoon, he stood at 
a window in a yard, next adjoining to the 
meeting-place, and saw John James, the person 
at the bar, preaching, (as they call it, said he) 
and repeacefi the words that were opened by 
Serjeant Keeling exactly ; only furtner, That 
he did wonderfully adore Oliver Cromwell, 
saying ; That every finger of his was a ebam- 

* This was an Act for safety and preserva- 
tion of his majesty's Person and Government, 
against treasonable and seditious practices, 
and attempts : by this statute it was made 
capital treason, during the king’s life to de-^ 
vise bis death, or imprisonment, or bodily harm, 
or to deprive and depose him from the kingly 
name, &c. It enacted likewise, that whoever 
affirmed the king to he an Heretic, or a Papist^ 
or should by writing, printing, preaching, or 
other speaking, stir op tlie people to hatred or 
'dislike of his majesty, or the established govern- 
ment, should be rendered incapable of holding 
any employment in Church or State. It also 
declared the Long Parliament to be dissolved, 
the Solemn League and Covenant to be illegal ; 
and that there was . no legislative po^ver in 
either, or both houses of parliament, without 
the king; and- whoever asserted tlie conCrary, 
were made liable to the penalty of a Premunire. 
See 4 Cobbett’s Pari. Hist. ^17. 


pion; and that when they had power again, 
they should do the worh . more thoroughlr! 
And said. That thereupon be told it presently 
to. a justice^ and afterwards to a neighbour 
of his,' who was in an extreme fright and horror, 
and so they both went together to aldermait 
Chard, justice, who then came immediately, and 
surpris^ and seized upon them ; the women 
only they let go, but the men the Justice did 
commit to prison that would net take the oath 
of Allegiance: that they seized John James in 
the pulpit, where he was preaching when they 
came in. The Court asked him, what time of 
the day it was ? And he said it was about 
two of the clock in the afternoon. And they 
asked hiin, where he stood ? And he said he 
stood directly opposite in a window, in a yard 
next adjoining to the meeting-place; and that 
he could 'easily discern him. Demanding of 
him some other questions, that might induce 
the jury to believe the evidence given was 
neither with thought of malice to the prisoner, 
nor hope of reward : then the Court gave the 
prisoner leave to ask Tipler’ what questions he 
pleased. 

The exception that John James took unto the 
witness, was, That it was a hard thing for him 
to swear that he was the person that was then 
preaching, he being without the w'indow, which 
might intercept his sight. To which he an- 
swered, That he knew him very well; and 
that he was not deceived. 

Another witness was Alderman C/iurd, the 
Justice ; who said, He could say nothing as te 
the words that were spoken; but so soon as 
John Tipler came to him, and informed him 
of the words spoken by . John Janies, *]ie 
enquired the place where it was, and imme- 
diately he and bis clerk and the constable 
hasted thither, where they found John James 
preaching, and about 30 or 40 assembled there 
to hear him. And said, He there seized .Tohii 
James, and pulled him out of the pulpit where 
he was preaching; and all those men that 
would not take the oath of Allegiance, he com- 
mitted, but the women he let go. So the court 
asked him, if it were at the time alledged in 
the Indictment ? And he said, yea. 

Another witness was a Yorkshire man, whose 
name we know not ; who coming into the 
Court was commanded to look upon the prisoner 
at the bar, and declared what be heard him 
say. Who answered, he was at Tipler^s house, 
and beard very loud speaking, which caused 

him to come out, and hearken^^nd he heard 
very dangerous words. The Judge asked him, 
what those dangerous words were ? He said, 
he could remember no more than this, that 
one said ; That the Lord had a great work to 
do for his people; and that they were the pp<^ 
pie that must do it. The [fudge asked him if 
be heard nothing concerning the king’s cup of 
iniquity? To which he answered, No;, And 
they bid him look dpon the prisoner at the bar, 
and asked if that . was the man ? He an- 
swered, He could not say that he was tlie man. 

. Whereupon John Jama desired the Judge ta 
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htm, if ke w«t the man? And he turned i 
{ace towaicd^ John Jame^, at if he di- ' 
cMti^'-bis to him^ and laid be could not 

iaj he was the man. 

. Another Was Barnard Osbnrn, whom the 
Jnd^ commanded to look upon the prisoner at 
lAie bar, and tell the Court what he heard him 
say concerning the king and the powers that 
wmre now in being. 

ilereupen John James told Osburn, He 
hoped he w;a8 a man of some conscience and 
integrity, and that he feared wrongfully to take 
away the life of a man ; and how great a sin 
St waiL emcially to shed tlie blood of them that 
iear the lord. 

Xbeo the Qourt asked the witness, where he 
was when the words were , spoken ? He said 
he was in the* meetiiig^place ; and he said he 
heard John James say, ** That king Charles 
^as a blood-tlursty tyrannical king ; and that 
the nobles of England were blood-thirsty : that 
he had drank pnetty deep of the blood of the 
■ Saints already, in that be had shed their blood 
12 months agoiie at Charinjg-Cross, and the 
blood of the Covenanters in Scotland; and 
that God bad brought him in to that end, to 
fill! up the .measure of his iniquity, and he had 
filled it op more iu twelvemonths than in many 
years helbre.” They asked him if be beard 
notbiqg concerning the Lord's battles ? And 
he told (as tliough he bad forgot it) that he 
had heard him say, That they should have 
power in their iiands ; and that they should 
the Lord’s battles more thoroughly.” And 
they asked him if be heard any thing concern- 
ing ^the ruin of the king ? He answered. Yes, 
he beard him say, That tlie ruin of the king 
was very near.” Then' they asked him if those 
saere the words? He said. He could not say 
they were die same words, but to the same 
suhBianoe. 

^vjng done Uiis, the Judge told John 
James he had liberty to speak for himself. 

Whereupon ho desired the favour of the 
court .to those witnesses he had attending die 
court, in respect of Bernard Osburn. Where- 
ppon four witness were called into the court, 
that gave evidence that this Bernuird Osburn 
confessed to tluem be had sworn against John 
Jam^ he knew not what. One of them de- 
claced'fprther and more largely, (that was near 
marriage to Bernard Osburn^ That he had told 
her & did not only swear he knew not what, 
but that he was affrighted into, what he a wore.’’ 
He, did say, ^hat what he swore to, was first 
sworn tp by another man, and then brought to 
him in writing. The former witnesses declared, 
lUmt moreover they d^cd <tp know pf Ber- 
nard what he had sworn ^aipunst John James 
he told tham, Hepoulo not tell, except he' 
Mm* the wor^ repeated, (Though Bcraard 
'i^fe^ideluad m the face of the court that ever 
^ maid any isach .thiaga^ John James then told 

witnesses attending 
the ciNirr, ibpt >ene free, if diey pleased, to 
ffsooB ihalt ^he molds charged upon him were 
.1013' hi^ he might call 


in as many witnesses as he would. Whereupon 
John James called in four witnesses more^ all 
which did testify in the face of thexiourt, That 
the words charged upon him were not spoken. 
And the court did, as before, give them the 
hearing. ^ 

Then the Judge bid the jury take notice 
what had been spoken by the king’s witnesses 
and his. And then the court told John James 
that now he had free leave to speak for himself^ 
as much and as long as he pleased, if he had 
called all his witnesses; and told him, That 
when the king’s counsel had concluded, he 
could speak no more : but now be might sav 
as much as he pleased. Then he spake with 
much freedom, the court and all present giving 
attention to what he said, which was to this 
purpose : 

JoHK James’s Dtfensivc Speech^ 

He said he had somewhat to say, first, as to 
the form of the Charge, viz. That he had 
maliciously, wickedly, traitorously, and by tlie 
instigation of the devil, not having the -fear of 
God before his eyes, &c.” He told them. 
That in tlie fear ot *God he did deny it ; and 
told them he had not a malicious thought 
against the person of the king, but desired the 
salvation of his soul, as of iiis own ; that he 
had not dealt maliciously against the king, nei- 
ther was instigated thereto' by the devil ; and 
that by the goodness of the Lord, what he had 
done, he had done it in the fear of God. 
Neither could he be judged, as he told them, 
as u malicious person against the king, in re- 
gard he never had any public employment in tiie 
nation, either against this king in being or his 
father, lieing a mnn of no account in the 
world, having not worn a sword these eleven 
years ; and therefore desired they would in 
their understanding clear him from this charge^ 
as a person malicious against the king. Ami 
further he said, He was a person that could 
not be supposed to have in his eye any thing of 
advantage in the world in so acting against the 
king. And as to the matter of the charge, 
whereas it runs, That' 1 John James had 
compassed, imagined and contrived, the death 
of the kiug John James told the court he did 
not well understand what they meant by com- 
passing the death of the king, as compassing 
and imagining is ordinarily taken : he had not^ 
neither was be capable of endeavouring the 
king’s death ; nor the change of the govern- 
ment ; being a mean inconsiderable person, a 
man that had livett upon his calling. And as 
to those particulars lastly charged upon him^ 
he said he was not guilty of ihein ; lie did not 
say ** the king was .a bloody tyrant, a blood- 
sucker, a blo^-thirsty man That in the fear 
of the Lord he did utterly deny ; .neither did Ife 
say any thing tending thereto. , He further 
said, He did not say the king liad.shed the 
IJagd pf the saints at Charing Cro^ this timp 
tiydYe-month;” he did not say, “That when 
they had power, in their hands, would improve 
it more thoroughly for God; and that iilrp did.e^ 
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figfatihe Lord's battles thorou|shly. And whercaa And one of the king's counsel made answer' 
lie v/as elided for contending for Cromwell, and That it reached him in every case. * 

that power, (chat God hath eminently wiped olf And anotiier nf the counsel, said, Treason 
from the stage) he said he did declare against was, the first conception and the first evil thought 
that power, and was averse to it, and did suffer . in the heart; and treason was made visible by 
under it in his measure ; and told them he did preaching, printing, or speaking, &c. which was 
not stand there as Croniweirs advocate. Then a manifestation oftlie things that were in the 
did he endeavour to speak more particularly to heart. 

the jury, letting them know, that in a seooiida- This being spoken, the Judge asked him if he 
ry way his life was in their hands ; and it was had any more to say for himself; and told him, 
in the eye of reason, in their power to save if he did not speak now, the king's counsel 
or destrfiy him, and wished them to have a care would enter upon their plea, and then he must 
of shedding innocent blood : and told them, speak no more for hitnseif. 
because of innocent blood tlie land did mourn; lie told them he had one word to the Jury, 
Co wit, for the blood shed in ejneen Mary's days, which he desired to lay before them ; It was a 
and king Henry the Bighlh's; and if there were scripture written in the 129th of Isainh, vcr. SI. 
any innocent blood shed since, he desired no ' That make a in;in an offender fur a woid, 
more to be added to it. lie told them he did and lay a snare for him that reproveih in tha 
desire they would act conscietitiousiy, and not gate." 

to be over-awed by any man. He cold them Whereupon ilie .fudge told him it was not 
they were liis judges in law of matter of fact, to be borne : for he did inveigh against the par* 
and. desired them to be tender of bis blood, liament. 


He said, lie should say very little more for him- 
self, but one word for the Lord, and therefore 
desired he might have his feAr before him, and 
although he was the poorest and meanest for 
such u work, yet he was called forth, and did 
declare, That the Lord Jesus Christ was king 
of nations as well as king of saints ; and that 
the govern in ent of kingdoms did of right belong 
to him." And be quoted Rev. xi. 15. And 
the seventh angel sounded, and there were 
great voices in heaven, saying. The kingdoms 
of this world are become the kingdoms of our 
Lord, and of his Christ, and he shall reign for 
aver and ever." 

And when he had so spoke, the Lord Chief 
Ju&tice Pursier interrupted him, saying, <*HoId, 
Sirrah; Sirrah, you think 3 ^ou are in tlie conven- 
ticle in White Chapel preaching.” And iherc- 
upoii commanded llie clerk to read an act of 
parliament, entitled, An Act for the pre- 
servation of the king's person and government;” 
wherein was cxpicsscd to this purpose, That 
whosoever shall contrive or endeavour to levy 
war against the king or government, &ec, or 
endeavour to compass or contrive the death of 
the king, his wound or maim ; or that by print- 
ing, preaching, writing, cr other speaking, en- 
deavour the same; then every such person or 
cr^ns shall he looked upon gs traitors to tiic 
iiig, and shall be proceeded against as in the 
case of tligh-T reason, &c." Which when the 
clerk had read, 

John Ja7n€s desired liberty to speak, desir- 
ing the court to produce a statute that would 
reach bis case, for that did not, but the case 
of such as bad endeavoured to levy war against 
the king, or had compassed or contrived his 
death or maim : but he had not contrived or 
compassed jthe death of the king,, or the change 
of the government within or without his domi- 
nions; and therefore desired a statute might be 
produced that might reach his case, for he con- 
ceived that was short. • 

The Judge told him it fully reached his 

ease, 

YHL. VI. 


Though he said, He had not the least thought 
of the parliamenr: hut he spake il to let the 
Jury know, that if lie were guilty of thoso 
words, there was no law of God to take awny 
a man’s life fur words. 

Hereupon the king’s counsel spake severally 
one after anotiier. — First serjeant Glyune stood 
up, and said, Hrother Maynard, shall we not 
answer something to ivhnt the prisoner hath ob- 
jected? So Glynne began. 

The Substance of Serjeant Cf^nne's Speech, 

He told the jury, ’J’lint if they prored the 
words alledged in the ituliciinent substantially, 
thougli it were not adc'C[ii;ito thereunto in every 
tittle and io(a,yet it was suHicient to satisfy tlieir 
conscience-*, and to fiiul the prisuner guilty of 
jigh-treason. 

First, He began w'iili the exception taken 
unto the fust wimesir, il»ai hr. stoud wiihout the 
window, and ihercfoic could not e:isily disepru 
the visage and phyhiognoniy of Ijm; pri.->onor 
that was lliore a preaching. II." told liu m h<i 
hud sw<»rn expressly it was the same person; 
and that as he came iiilo the yard he was there 
n preaching, and as he went away to the justice 
of peace he saw him : and the justice did sei/o 
the same person, and fu.d liiin preaching when 
he came; and therefore it must he him, and no 
other. And told thonj, that the witness could 
have no end in discovciing of it ; fur if lie had 
kept silence, he had consented, and so Leeu 
guilty of misprision of treason, ^ 

'I’iien said he, As to the exception token 
against the fourth witness, Tiiat he said he 
swore be knew not what, unci could not tell 
what be bad sworn to. lie said, This was no 
cause to reject this evidence ; for peradventuro 
he could not vrell call to mind the severaFw'or^j^ 
that were spoken; or peradrenture he wo 
not tell them, because he might suppose that 
they were sent to ensnare him in his evidence^ 
that they might make it void. 

Then us to the witnesses that were brought 
on the part of the pthouer, to testify that no 
ti 
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filch urorcb were spoken ; As to that he must 
refer it unuv the consciences of the Jury. But 
he i«tid» be cofxreired that it was altoKetlier 
tmmaterial ; for the question is not« whait he did 
wot say^ hut what he did say. They say that 
he did not suy these words, but they do not say 
what he did. 

Then stept up serjeant Maynard^ and said, 
That as to the evidence of those three persons, 
his brother Glyiine had spoken so much, and 
an well, that he could add no more, or vcr^ lit> 
tie: and urged the same thiitus that serjeant 
Glynne did. And further said, that the pri- 
soner spoke much of his integrity and inuo- 
eency;" I believe, saich he, gentlemen of the 
jury, never was there any offender, or the vilest 
miscreant in the world, that would ever bm'e 
received the reward of bis doings, if his own 
excuse and protestation might have saved him. 
Then he said, as fur the blood of the saints that 
was spilt this time twelvemonth, he said they 
were sad saints, such saints, said he, as would 
have cut nil our throats. 

Then John James desired to be heard one 
word, that that gentleiiinn had untruly alledged 
against him ; but the court relused to allow him 
the liberty. 

Then stood np sir Heneagc Finch, Solicitor- 
GeneraL 

Substance of Sir Heneage Finch's Speech. 

My E.ord, and you Gentlemen of the Jury, 
be it knoivii unto you, and to all that hear 
me this day, that the prisoner at the bar is 
not arraigned for his conscience or religion, 
bitt for treason and rebellion, for horrid treason 
and rebellion, Ibr spurning against the meekest 
king in the etirtli. His majesty, to the great 
and, inexpressible grief of his heart, did not 
tlibik there was a person so unwordiy left with- 
in his dominions^ chat would have lined up the 
heel against him, after twenty years rejecting pf 
kis majesty and his royal father; and having 
also conferred his grace upon us, to reduce us 
so a state of iiiiioccncy, he could not think there 
was any gall left in our hearts, or any guile to 
be (bund in our mouths.— Jle then pressed his 
Treason upon the consciences of the Jury, who, 
as he told them, would affright their c^mscieoces 
with his innocency. And told them, how that 
the punishment of tliis offender might affright 
the like malefactors for the future: and said, 
that there were a people, that under the pre- 
tence of religion had the liberty of conscience 
allowed by t(.d king for a time, till they were 
better informed ; bufthis man, and ihuse of his 
mind, are none of those men : but they endea- 
vour not onU to destroy the monarch, but mo- 
narchy itself; not only in England, but all the 
world over. This is the principle that they are 
of, therefore I desire the Jury to take notice, 
what may be their duty upon that account. 
And that when the prisoner was preaching that 
pernicious sennon, he pressed it with the peril 
of their salvation, and now would affright you 
upon the account of hmocent blood ; but ^ou 
smII find, if his blood be rightly and awiftly 


pursued, it may be a means of preventing the 
shedding of the blood of thousands, for the time 
to come. And withal did desire them to con* 
sider further. That tlie great trouble this nation 
had undergone for these twenty years last past, 
iprung from pulpits, conventicles, and seditious 
preaching; and therefore if these causes were 
taken away, it Alight prevent such evil effects 
for the future. And said, That as to the evi« 
dence he had produced, it had been well spoke 
to by the two Seijeants that spoke last : and as 
to that, evidence by the women, he said they 
had no reason te tell what was said by John 
James, for thereby they would make themselves 
guilty of misprision of treason ; which is to be 
punished with perpetual imprisonment, confis- 
cation of goods, and the loss of the profits of 
lands during life. 

That is well observed, said my lord to the 
Solicitor. 

Then Judge Forster endeavoured further to 
inform the Jury, and to incense them against 
his principle, telling them, that lie was of tiie 
same spirit with those that did endeavour here- 
tofore to put all the nation in a fiarnc, and ro 
set every one against each other; and said, No 
treason was comparable to that treason thuK 
was covered with a pretence of religion. 

This being done, and the Jury ready to go 
.forth, John James desired the Court to favour 
him with one word to the Jury. They told him 
he had had a great deal of liberty, and time to 
speak ; but now be should speak no more. 
Then John James replied, That if they would 
not suffer him to speak to his Jury, they had as 
good have hanged him at Bulhstake Alley gate, 
before he came there, and not broughtdinn thi- 
ther to cover over the matter with the pretence 
of law. This being spoken, the Judge gave him 
a sore rebuke, and told him he was not to he 
judge in the case. . 

Tlien my loni and the Judges laid their heads 
and conferred together, whereupon iny lord 
said thus to the Jury, or to thU effect : You 
have heard the evidence, you are to find the 
matter of fact as it is laid before you, whereof 
you are the proper judgefk, and 1 pray God di(- 
rect you. 

Then the King’s Counsel and the Jury do- 
arted from the bar; and at the return ef the 
ury, being about a quarter of an hour, the At* 
torney and Solicitor General came back into 
the Court with them. Whereupon the Crier 
called them all by name, and the Clerk asked 
them if they were all agreed, and they answered, 
Yes. Then the Clerk of the Crown command- 
ed the prisoner to hold up his hand, and asked 
the Jury, How say you, is John James, who 
hath been arraignra and tried, Guilty of the 
Treason alledged in the Indictment, or Not 
Guilty ? And the Foreman, which was Charley 
Pitfield, said, Guilty according to the Indict- 
ment. 

Then the Attorney General prayed Judgment 
fi)r«tlie king. To that the Court answered, 
Never the same day he ia arraigned, but ap- 
point what day the pruoaer sbaU be b/ought, 
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and it shall be granted. Then the Attorney and 
Solicitor conferred together, and the Attorney 
said. On Friday next. Till which time he was 
remanded to the King’s- Bench prison in South* 
wark. 

Sii Application to the King after her 

tiuiband was cast. 

In the interval, betwixt his casting and con- 
demnation, upon the fourth day of the week in 
the evening, his wife, by advice of some friends, 
endeavoured to make address to the king, to 
acquaint him with her husband’s innoceiicy, and 
the condition of those loose persons who had 
falsely accused him ; which she put in writing, 
lest she might either want an opportunity, or 
not have courage eiiouglf to speak to him. And 
with some difficulty at last she met with the 
king as he came out of the Park, going into the 
Gallery; where siie presented him with the 
P^er, which on the back-side was indorsed, 
** The humble Request of Elizabeth James 
acquainting him also by word who she was, to 
whom he held up his niiger, and said, Oh ! 
Mr. James, he is a sweet gentleman !*’ but fol- 
lowing him for some further answer, tlie door 
was shut against her ; which was all she could 
obtain at that time. The next morning she 
came again to the same place, where she had 
not long been, but the king came out of the 
Gullerv to go into the Park, whom she followed 
down the stairs, imploring his answer to her 
request ; who then replied, ** That he was a 
rogue, and should be hanged.” . One of the 
Lords attending him, asked her of whom she 
spake ; whereunto the king answered, ** Of 
John James, that rogue : he shall be hanged, 
yea he shall be hanged.” And so she came 
away, satisfied in her conscience, that what 
^he had done was but her duty. 

Ihe Third Day, Nov, 22, 

Being this day brought to the bar, according 
to former order, the Clerk proceeded according 
to their mniiner, and told the Court, That John 
James had been arraigned and tried, &c. and 
had committed himself to God and the country 
for trial, and by the country was found guilty 
of the crimes and treasons alledged against him 
ill the Indictment. And then it wasdeinamied 
of John James, what he had to say for himself 
why Sentence of death should not he passed 
according to the law? To whicti 
John James answered, Tliat he had not much to 
say, only two or three ^riptures he would leave 
with them. The first Scripture whs Jer. xxvi. 14, 
15. ** As for me, do as seemeth good unto 
you ; but know ye for certain, that if ye put 
me to death, you shall surely bring innocent 
blood upon yourselves, and upon this -city, and 
upon tliib iuhabitants thereof.” The secotnl 
Scripture was Psal. exvi. 15. Precious in the 
sight of the Lord is the death of his Saints.” 
lie aKo minded that good word of the Lord, 

lie that touebeth the Lord’s people, toucKeth 
the apple of bis eye.” lie told them he bad 


not more to say for himscll^ only one word for 
theliOrd, and so behod done: ** That Jesus 
Christ the Son of tSod, was king of Eiigianri, 
Scotland, and Ireland, and of all the kingdoms 
of this world.” 

Which being spoken, they silenced him, and 
the Court proceeded to Sentence, and the 
Judge pronounced Sentence according to the 
law, and said thus : 

* John James, thou hast been here indicted, 

< arraigned, and tried as a false traitor to his 

* majesty, his crown and dignity," and hast put 

* thyself upon the trial of Ood and the country, 

< and the country have found thee guilty ; and 

* therefore, John James, thou art to lie carried 

* from hence to prison, and from thence to the 

* place of execution, and there to be flanged 

* oy the neck, and being yet alive, to be cut 

* down, and thy bowels to be taken out, (a fire 

* being prepared) and to be burnt before thy 

* face; and tliy head to be severed from thy 

* body, and thy body to he quartered, and thy 
^ bead and body to be disposed according to 
^ the king's pleasure.’ 

This being done, John James had only time 
to say, ** Blessed be God ; whom man liath 
condemned, God bath justified.”” 

* Kebie’s Report of the Ca^e of John James 
is^as follows; 

** Jolin James was indicted (and found 
guilty) for compassing and itnagiiiiiig of the 
king’s death, and' intending his deprivation^ 
manifested by preaebingat White- Cbapel, nfter 
the 3idi of June 1061, viz. 18tli of Oct. atiidu- 
ingofthe king anri his nobles, I'hat the king 
was a blood- tJiirsly and tyrannical king, and so 
of the nobles; and that the cup of their iniquity 
was almost fill<^d with the hJood of the saints a 
year ago, but the pm ting of the covenanters to 
death in Scotland, had (to fit them for destruc- 
tion) filled it fuller; and he was sorry he had 
neglected his opportunity ofii;:htii>g tHe Lord’s 
battlo, but hoped that if ever be hud it u^aiii, 
he should consider it more fully. Serjeant 
Keeling opened the indictment (^he Court on 
liis desire refused to allow any friend to take 
notes for him) Mr. Attorney General further 
observed. That the intent tinJ iinaeiiiation was 
the prime treason, the preaching an c virlc iice of 
it, which was the law before any stutute made 
ill the world, as ancient as nioiiaichy itself; 
but the uilcertaiiity is bounded' by tire statute, 
25 Edw. 6, which is only declaratory of tlie 
common law for the ease of the subject, bai^ 
words at common law bein^ treason, this is 
more than that, preaching is an overt act, at 
least by the statute of 13 Car. cap. 1, of 
preserving the king’s person, that he endea- 
voured not only to overthrow the king, but 
monarchy (that divine rule f-om all antiquity) 
in this land. After the evidences that swore 
the words punctually, the prisoner objected 
against the testimony. The Court summed up 
the evidence, and verdict pro rege, 
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Some Account of the FeRs cfncl Charges de^ 
tnanded and paid hy John James to the 
Oncers an^ Jailor^, during his Trial and 
Imprisonment, . 

That noUvithsiaiiding his great poverty, who I 
(as it was well known) what through the 
means of his calling,* but especially tlie weak- 
ness of his body, had niiich aifo for this many 
years to get bread fur his family, these follow- 
ing Fees were exacted from him. First (be- 
sides the Charges and Fees paid by him in 
Newgate) upon his Arraign me nt ut Westmin- 
ster, and hrst committment to the KingVBench 
]3risuii, the tipstaff men received of him 13s. 
for the Judges clerks, their own and ofheers 
fees ; and is. for his prison in the King's Head 
tavern in Westminster, which they demanding 
with rigour, he told them he was a poor man 
and had it not to give them ; and Cliat they 
would have his life, and he thought' that might 
euttice them : but they would aliate him no- 
thing; for their fees (they said) they must 
have; wdiereiipon he was constrained to bor- 
row the same at Westminster to pay them. 

Upon his coming to the KingVBench prison, 
!dr John Lcntball received of him for Fees the 
sum of 15s*. and then turned him into a yard 
where it rained upon him ; and after, (for some 
shelter he got amongst iLeni in au alehouse) 
lu* paid 3s. itd. 

After he was cast for Iiis life, the tipstaff men 
belonging to the KiugVBench at Westminster 
demanded his cloak of him, which be refusing 
lo give, they took by violence, saying, It 
must be divided amongst several of them 
winch afterwards thiy olVeied to sell him : but 
he told them he liad but a little tipio to live, 
and those cloatlis he had shoidd now serve 
bill). After his return to the KingVBetich 
prison, he was constrained to pay os. to keep in 
his former prison chuiiibor, and ihfv forced 
him also to diet a man they put with him to 
look after him during liis stay there. And all 
the time of his trial they would hurry him to 
alehouses, and still make him pay for all ; and 
Ut him to all charges of going l»y water, when 
e was brought to and from his triuh. Fur- 
ther, his wife was constrained to pay to Hicks 
the keeper of the Press-yard, the sum of 16«. 
for his ciiaiiiher rent during ' his continuance 
there, which was not above three or four days. 

The hangman also the day before his execu- 
tion, came to demand money, that he might 
be favourable to him at his death : lie asking 
what would futibfy him? the lutiigiiinn de- 
manded twenty pounds ; but John James 
pleading poveiiv, he fell to ten pounds; but in 
conclusion told him, if he would not give him 

* ‘‘ He w.as for some years a small-coalniaii, 
but not able to undergo that calling, by reason 
<»f weakness (though the most prohtable to 

him of any other) was constrained to under- 
take ribbon weaving, his former profession, 
which scarcely afforded him bread. Orig. 
Edit. 


five pounds, he would torture him exceedingly : 
To which Jr^n James said, he must leave ihat 
to his mercy, for he had nothing to give him. 

Some occasional Speeches in the King*s-‘Bench 
Prison upon his Jirst Commitment there, 

A friend coming to visit him at the KingV 
Bench, and finding him in his bed, went to his 
bed side and asketl him how he did ? he then 
made relation of the several ways that God 
and man had taken with him ; told that friend, 
that touching his spirit he had much to do 
while in 'Newgate ; that one whole day and 
night he was assaulted with very horrible temp- 
tations, and sometimes was much pressed to 
make known to his brethren what he met 
withal ; but this "Satan hindered for a long 
time, telling him it would hut expose him to be 
slighted, &c. But at In&t the Lord overcame, 
and he did acquaint them with his condition, 
who immediately betook themselves to prayer 
for him, and God was near untri them, and 
broke in upon him with that word, 2 Sam. 23. 
.5. ^ Although my house he not so with God, 
yet he hfxtli made with me an everlasting cove- 
dant, ordered in all things and ^re which 
came with wonderful eflicucy, and (said he) 
for present set me iiilo perfi'Ct liberty from all 
my fears : but in j^ome time Satan came on 
again, and would endeavour to weaken the 
fierce of tlie Word to him, by shewing him 
how weak and inconsiderable he was, and 
short of David, to whom that word was spoken: 
but this cloud was quickly blown over, and the 
Lord by two words of Scripture fully answered 
all; one of which was, 2 Uor. 8. 12. Jf there 
be first a willing mind it is accepted according 
to that a man hath, and not according to that he 
hath not and tlie other, that word of the 
apostle, ^ It is God who worketh in us both to 
will and to do, according to his good pleasure.* 
And proceeding to acquaint his friend with the 
Lord's ways further with him, he said, I was 
after this brought from Newgate to this place, 
where, upon myfii'sc coming, 1 was dealt hardly 
with, and first put into a place where it ruined 
upon me ; complaining of this, I had leave to 
go into an alehouse, which liberty 1 purchased 
with my money ; in which place 1 was attended 
from three till nine of the clock with cruel 
niockiiigs, by one company after another; and 
afterwards, though I desired lo be alone, yet 
could not obtain it, but would have put me' 
with a very unsuitable company ; yet with 
much ado obtained the company, whose civi- 
lities 1 cannot but acknowledge, though I 
would rather have been alone ; and truly for 
some time I was troubled, and said, ns fic of 
old, ** Why should I live any lunger ? Lord, 
take away my life.’* 1 Kings 19. 5. But this 
also the Lord in some little time rebuked, and 
1 had much calmness in my spirit, and very 
suddenly by grace arrived to iny rejoicings in 
God, and now I bless' the Lord 1 am well ; 
sometimes 1 am putting the halter about my 
neck, and putting the sled before my eyes, to 
see if it will terrify me ; but through grace^ 
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tliev nre notnt all terrible (as yet) to me ; and 
he hoped the Lord would keep him to the end, | 
or words Co this purpose : speaking also to the 
same friend, with admiration that such a poor 
contemptible wretch as be was, should be 
called torih into such service for the Liord. 
And ns to them that sought his life, there w.'is 
no advantage could accrue to them thereby, 
they were nut like to get one penny by him, 
having ftir these eight years been put to such 
exigencies to get a livelihood, chat many a 
niuiit h9 has not been able to take his rest, for 
the sore and painful labour he had taken the 
day before with his 'weak body, to get food 
lor his poor family ; but if the Lord ‘^would 
glorify himself by such a worm he desired to be 
given lip to his dispose. 

After he was carried from the Court, being 
found Guilty, he wn!> asked how it was with 
him ? lie answered. Very well, 1 bless the 
Lorrl : I am a great deal more at ease in my 
mind than I was before, for the verdict of the 
Jury hath not at all terrified me. 

Another friend visiting him in the same 
place, found him exceeding chearful, and much 
iilled i\itli the sense of the goodness of the 
Lord, declaring in these very expressions, that 
he could truly say, Wliatever the Lord had 
spoken of in Ins blessed word, in relation to 
any trials he had hitherto met withal, he had 
been every ^ay as good as bis word. 

Some other friends visiting him at (he same 
prison, after some discourse, be desired them 
not to lie troubled, for the Lord had compas&ed 
him about that he had neither fear nor torment, 
yet, he said, he had looked upon all their instru** 
meiits of death, and was filled with joy and 
peace unutterable, hut when he had any 
tlioutihts of living he had nothing but trouble 
and disiraction ; for alas, said he, what will my 
life signify ? It will signify but little ; but iny 
blood will cry aloud, it will speak louder than 
all my life. *1 have spoke many a time at a 
higher rate for the kingdom of Christ than I 
did then, but my hour was not come. 

Some Speeches uttered him in the Dungeon in 
Newgate after the Sentence was pronounc- 
ed against hint. 

One visitiitg liim in that place, expressed 
much trouble on his behalf, and could not re- 
fpain weeping ; who came to the party smiling 
and sail), I beseech you let me not see any of 
tliis, for all is well, and therefore forbear 1 be- 
seech you, such carriage, which will too much 
encourage the c-nemies of the Lord ; therefore 
1 pray you let roe not see a sad countenance 
from any of you. 

To several he uttered these words ; O saitli 
he, this poor weak body has been often near 
the gates of death in my own thoughts, and 
Olliers, and now that the Lord should make 
choice of so poor a carcass to put it off at such 
a rate, O (said he, with much r^oicing) blessed 
be God ! let him take it. 

^ Two of his fellow prisoners coming *unto 
Lilli at Uiat placci found him at prayer with 


some friends^ who observed that his heart was 
much enlarged in thanksgiving and praises for 
that choice help and assistance the Lord had 
given him in the work lie had *been called to, 
who after he had ended, saluted them, rejoicing 
greatly to see them ; telling them of his bar£ 
ships he had endured since he was taken from 
them, and also spake of the goodness of the 
^rd, which he judged to be great towards him, 
in that he was supported with suitable strength, 
and made willing tor do the good pleasure of 
his Father, either in life or death, and also said, 
he had gotten the start of his brethren, and 
wos going to a place where the ^ Wicked cease 

* from troubling, and where the prisoners be at 

* rest,' (Job iii. 17, 18.) declaring further to 
them, that God had been eminently with him, 
ill delivering him from all the fears lie lay under 
while the trial was upon him ; and although 
it was hard to flesh and blood to look the King 
of Terror in the face, yet when the Lord 
brouglit him to it, it was made easy to him ; 
for whicli he thanked God, and bid his frienda 
be eiicouiageci, saying. That his dear Lord had 
helped him over two of his steps, and now he 
hail but one more before he should be free 
from all that care and fear of dishonouring 
God, or grieving his people in the work he was 
called to ; ar.d while he wim speaking of the 
goodness of the I^ord to liirii in an admiring man* 
ncr,that God sbonld choose and oivn'sucha cdn* 
temptihle creature as he was, he presently re- 
flected upon hiinseir, fearini: lest he might he 
too much lifted up, hut withal saying, lie was 
now going to a placo v. here his sins should 
trouble him no more. 

Another friend visiting of him in that plate, 
asking him how he did ? said, i bless God I am 
well, never better in all my hl'e. I will tell thee 
brother, never a poor creature hath more 
dreaded this condition than 1 have dune; 1' 
have been afraid of a prison, my heart would 
tremble to think of it ; ( would have gone out 
of the land to have escaped a prison ; but now 
it is ail gone, every cloud is blown over ; 1 blest 
God I do no more fear this death, than to lye 
down upon this bed. And to another he said. 
The Sentence that day was uo more to him tlian 
the eating of those raisins in his hand, saying, 
G how good is God ! There is a ground of 
encouragement in the Lord’s dealing with such 
a poor worm as I, for ail the saints to trust in 
him in every condition. 

Upon tlie seventh day in the morning, being 
the da y after his Sentence, some friends com- 
ing to see him before be was Snlocked, none 
being in the room but his wife and himself, he 
WHS in prayer for some good time, and that in 
more I ban ordinary enlargement, (though the 
said friends could only hear some sound of 
w'ords ;) after he had concluded, and the door 
being opened, being asked how he did, and how 
it was with him in his spirit? his answer was, 
Very well, I bless the Lord, never better in all 
my life ; my wife and I have had -the best 
mording that ever we hud, we have been giving 
up one another to the Lord, and 1 bless the 
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Lordh« hath made us a« willing to part one 
ttook anoth^ri as ever we were to coIue to- 
gether* 

• ^ 

Some Passages and Speeches in the Press-yard, 
in Newgate, after his iiemoval from the 
Dungeon, three or four days brfore he of- 
fered. 

Upon the first day of the week^ after the Sen- 
tence of condemnation was passed upon biro, 
several friends being come to see him, he told 
them that with the help of the Lr>rd lie would 
now finish that discourse amongst them, that 
he was upon at White-Chapel when he was 
taken prisoner; for then, he said, he was 
pulled down before he had gone far iti it, and 
so he read the scripture to them. 

The Scripture was, 1 Cor, vi. last verse. 
<< For you are liought with a price,’* &c. In 
the opening of which blessed portion of truth, 
he was made a choice blessing to them that 
were with h:iii ; his words came upon them 
like the small rain upon the tender herbs, and 
as the dew upon the grass. 

He first treated of the gi^at cost the Al- 
mighty was at to redeem our bodies and spirits, 
as to what the Son of his lx)ve underwent upon 
that account. And, secondly, What it was to 
glorify God in our bodies and spirits, ns to 
obedience in respect to the rule of God*s 
Word, and that we were in great danger to fall 
short ill our duties therein, and except we had 
more than ordinary zeal and watchfulness, we 
might lose our holy frames of spirit, &c. But 
that which was most considerable in the con- 
chiJiion, he treattMl of. glorifying God in the 
body, by giving it up in the spirit to suffer 
for righteousness sake, shewing how many 
prophets, apbstles, and precious saints had glo- 
rified Oud tliat way, and hud great joy in that 
service ; and that our dear Lord Jesus was 
perfect through sufferings, and how lie did re- 
joice in that he liad a body given him to do the 
will uf God, nut only ns to obediei:ce to tlie 
preceptive will of the Father, but also to fulfil 
all the -prophecies that had been spoken of him, 
that related to his suffering, &c. 

' And then said, He did not think when lie be- 
gan to speak from that text in White-Chapel, 
that he should so suddenly have been called to 
glorify God in his body in that way be w'as 
now likely; yet, inasmuch as it was his Fa- 
ther’s good pleosure so to honour such a poor 
worm as he was, to give him, not only to be- 
lieve in bis name, but also to 'suffer for his 
sake, his soul %id rejoice in the Lord ; and as 
lie had a baptbm to be baptized wkbai, be was 
straitened till it was a<x:ompli6hed. 

The messenger that brought the tidings from 
tlie Under-Sheriff of his execution, coming tlie 
second day of tlie week to him, found him in 
bed, and said lie had brought him sad news; 
who raising himself in his b^, said, God forbid, • 
what can that be ? who said, that the next 
fourth dity he was ordered to go to his Execu- 
tion. He replied. Blessed be God, that is good 
news. Whereupon a friend coming in, he snid. 


Ah ! now I can invite thee to my wedding, for 
I know now my wedding day: Upon thd 
bringing of which news that Scripture was pre* 
seuted to him with much power, The cop 
which my Father hath given me to drink, shall 
1 not drink it 

Upon the second day of the week in the af^ 
tenioon, several friends being with him, he 
judging that the greatest cause of the Sentence 
and Condemnation passed upon him, was in 
respect to his principle of the Fifth Kitigdom, 
therefore he desired to leave with thdin soma 
of his Scripture-grounds for that his persuasion, 
for which he was now about to suiler, desiring 
the same might be committed to writing, which 
was HS followeth. 

He said, I do really judge that the Lord 
Jesus Christ that is now at the right hand of 
the Father, shall have the kingdoms of the 
world. 1 shall quote tome Scriptures for it ; 
The first is in Psal. % 8. Ask of me, and 1 
will give thee the heathen for thine inheritance, 
and the uttermost parts of the earth for thy 
possession and this he must have by God’s 
decree, as in ver. 7. I declare the decree, 
the Lord hath said unto me. Thou nrt my Son, 
this day have 1 begotten thee.” That Clirist 
must have the heathen for his inheritance, and 
the uttermost parts of the earth for his posses- 
sion, is proved clear from hence. There is 
another word in Psal. 72, from the beginning 
of the Psalm to the end of the 15th verse, but 
more especially the 8, 9, 10th verses ; lie slmll 
have dominion also from sea to sea, and from 
the river to the ends of the earth : they that 
dwell in the wilderness shall bow before hifYi, 
and his enemies shall lick the dust ; the kings 
of Tarsi) i!»h,. and of the Isles, shall bring pre- 
sents, the kings of Sbeba and Seha shall offer 
gifts.” Another Scripture is in the 9th of 
Isaiah (though I might urge many more Scrip- 
tures, ns Psal. 145, about the beginning of tliat 
Psalm, &c.) Isa. 9, 6. For unto us a child 
is born, unto us a Son is given, and the govern- 
ment shall be upon his shoulder; and his name 
shall be called, Wonderful Counsellor, The 
Mighty God, the Everlasting Father, the Prince 
of Peace; Of the increase of his government 
and peace there shall be tio end, upon the 
throne of David, and upon his Kingdom, to 
order if, and to esialdish it with judgment 
and with justice,” &c« These Scriptures are 
very clear to prove that Jesus Christ must 
have the government. Another full* word 
is in IsB. 53, 12, (and that by purchase) 
** Therefore will 1 divide him a portkm with 
the great, and he shall divide the portion 
with the strong, because he hath poured out his 
soul unto death,” &c. That Jesus Christ must 
have the government is clear, as he is the son 
of David, Lube 1, 31,32, 33.” And behold, 
thou shall conceive in the womb, and briug 
forth a son, and shall call his name Jei^us ; He 
shall be great, and shall be called the Sou of 
the Highest : And the Lord God shall give 
UDio* ham the throne of lua father David, and 
he shall reign ever (he house of Jacob for eycr. 
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and of hU kingdom there shall be no end.^ I 
judge Uns.Scripture to be equivalent Co that in 
laa. 9, 6. ** Unto us a child is born/’ &c. 
respecting Christ as he is the son of David. 
But these Scriptures may sulfice for the Old 
Testament. The apostle Paul clearly asserts 
this truth of the Fifth Kingdom, in 1 Tim. 6, 
15. ** Which in his time he will shew, who 

is the blessed and only Potentate, the King of 
kings, and Lord of lorda The Apostle asserts 
Jesus Christ to he the only Potentate, King of 
kings, and Lord of lords ; which is tlte very 
superscription he brings upon the thigh when 
he comes to nisike war with the horns, Hev. 
19, 16. ** lie hath on his vesture and on his 
thigh a name written, King of kings, and Lord 
of lords.” That Jesus Christ mnst have the 
government, that he must have the kingdoms 
of the world is very clear : but to the hirther 
proof thereof, take Rev. 11, 15. The se- 
venth angel sounded, and there were great 
voices in heaven, saving, the kingdoms of this 
world are heroine the kingdoms of <iur Lord, 
and of his Christ, and he shall reign for ever 
and ever,” 

• If any now say. We grant that Jrsus Christ 
shall Imvedomiiiiini and power, and shall reign 
for ever, but Jt sus Christ says, “ Ills kingdom 
is not of this world.” 

Answ, It is true, Christ spake truth, Christ’s 
kingdom was not then in tins world, or of this 
world ; but what is tliisto that ? there is a time 
that his kingdom must be of this world, the 
Scripture suith it plainly, I never heard any 
allegorize this text, but have been forced to 
take it iu the plain sense of the words ; the 
Scripture suith it plainly, if that word in Joh. 5, 
26, 27, be rightly understood : For as the 
Father hath life in himself, so hath he given to 
the Sun to have life in himself; and hath given 
him authority to execute judgment also, be- 
cause he is the Son of Man.” Again, this 
truth is plain from that of Daniel (which I 
thought not to have urged) ch. 7, 18, com- 
pared with the 27 verse. Ver. J8. But the 
Saints of the Most High shall take the king- 
dom, and possess the kingdom for ever, even 
for ever and ever.” And ver. 27. And the 
kingdom and dominion, and the greatness of 
Che kingdom under the whole Heaven, shall he 

f iven to the people of the Saints of the Most 
[igh, whose kingdom is an everlasting king- 
dom, and all dominions shall serve and obey* 
him.” Now observe, here is two things I take 
notice of, to prove that this kingdom is an out- 
ward visible kingdom. First, the kingdom 
that the Saints take is from the fourth beast ; 
the beast had never to do within any kingdom 
but what it below in the lower region.; the 
kingdom that the Saints take, which is said to 
be Christ’s kingdom, (in the 27 verse) is an 
outward kingdom, and therefore not a spiritual 
kingdom* That is one reason. Secondljr dno- 
ther reason is, it is the kingdom and dominion, 
and the greatness of the Ikingddtn under* the 
whole heaven ; and therefore it must be an 
oatward kingdom, and must be equivalent to 


that. Rev. 11, 15. The kingdoms of this 
world are become the kingdoms of our Lord, 
and of his Christ, &c.” • 

The next thing that I have to say, will be as 
to the nature of this kingdom in the adminis- 
tration thereof, which will be very righteous 
and holy ; which you have clearly in Isa. 32, 
1, 2. Behold, a king sluill reign in righteous- 
ness, nnd princes shall rule in judgment, &c.” 
Isa. 1, 26, hath respect to the same time, ** I 
will restore thy judges as at the 6rsr, and thy 
counsellors as at the beKinniiig; afterwards 
thou shnlt be called the City of Righteousness, 
the Faithful City,” This khigdon; will he a 
kiiigii/)m wherein the laws of God will he the 
only laws extant, the laws of God will be the 
only laws in being ; and those that shall have 
the executive power of tho.se laws, w ill he men 
qualified accordingly, moulded according to 
that holy and just Jaw : as to the persons that 
shall have tlie executive power of that govern- 
ment, you have ill Isa. 60, 17. “I will also 
make thy officers peace, and thine exactors 
righteousness.” 

The next tiling (I must but touch upon things) 
How Jesus Christ must come by lhi^> kingdom ? 
and that is, ** He shall use his people in his 
hand us his battle-ax and weapon of war for 
the bringing in the kingdoms of this world into 
subjection to him.” A few Scriptures (and but 
a few) as to this, Isa. 41, 14 ver. but moro 
especially the 15, and 16 verses, the I’rophor, 
speaking of Jacob, saith, “ Behold, I will make 
thee a new shar)3-threshing instrument, haviiig 
teeth; thou shall thresh the mountains, and 
beat them small, nnd shall make the hills •at 
chaff; thou shall fun them, and the wind shall 
carry them away,” &c. The next Scripture it 
in Jer. 51, 20, 21. “ Thou art my Battle-ax 

(speaking to his own people) ** nnd weapons of 
war ; for with thee will I break in pieces the 
nations, nnd with thee will 1 destroy kingdoms,” 
5cc. 1 might produce many Scriptures more, 
that God will make use of his people in doing 
of this great wrork : 17, 14. These shall 
make war with the Lamb, and the Lamb sh|dl 
overcome them ; for he is Lord of lords and 
king of kings ; nnd they that are with him,, 
are called, and chosen, and faithful.” In the 
great work of Jesus Christ against the horns, 
be hath a remnant called, and faithful, and 
chosen, standing by him in this w'ork, which 
doth mightily correspond with those two former 
prophecies. Therefore, seeing that the Lord 
will make use of his people his battlc^ax 
and weapon of war; and that they are a faith* 
ful, and called, and chosen remnant, I only 
leave this one word bj way of exhortation to 
the Lord’s people that have faith in these pro* 
phecies, to be looking to the qualifications of 
thi 9 chosen remnant, and that they have in 
Uev. 14, 3, 4, 5. ‘‘ They sung as it were a new 
song before the throne, and before the four 
beasts, and the elders, and no man could leant 
diet song but the hundred and forty and four 
thousand which were redeemed from the earth, 
&c.” They that serve the Lord iu this 
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work, they must be a remnant indeed^ re- 
deemed from the earth. 1 press the Lords 
people very earnestly to look to the qualifi- 
cations of that 'remnant that must serve the 
Lord, and see how it is with them, whether or 
no they are a people so qualified, a people 
indeed * redeemed from the earth,’ a people 
indeed, taken from among men a people 
in whose mouth is ' no guile, a people * that 
have not defiled themselves with women,* 
a people ' that are virgins,’ and have kept a 
virgin-like spirit: and 1 shall say no more, but 
leave wha( hath been spoken as some Scripture- 
evidence of my judgment aforesaid. 

In this interval between the Sentence and 
^lis Execution, several persons of quality came 
sto visit him, both men and women, courtiers 
and others, whose coming were chiefly to this 
end and purpose, to persuade him to petition 
the king for nis life, and further to lay forth his 
innocency ; and especially one of eminency in 
the city, did labour much with him to that end : 
to whom he did reply, as usually to others iu 
that case. That he had discharged his duty 
and conscience already in the clearing of rtim- 
self, and to the king he hud done no wrong; 
and therefore would submit himself to the Lord, 
and rest satisfied in his good-pleasure. The 
said party of note afterwards urged his wife 
that she would petition, if her husband had not 
that freedom ; and withal, ns an argument to 
provoke her thereto, told her it might be a 
means to prevent the cry of innocent blood, 
which otherwise might be brought upon them : 
to whom she gave a particular account what 
means she bad already used t<j that purpose, 
and what success she had (according as has 
been before recited) which gave him satisfac- 
tion in that matter. 

Some Collections and Observations of a 
Friend^ that tvns frequently with him dur- 
ing his Imprisonment f till the time of his 
Execution, ■* - 

lie was for the most part borne up in a sweet 
spiritual rejoicing frame, and his words were 
gracious, much rcyoiciug in the Lord, and ad- 
miring at his bounty towards suci) a poor worm 
as he was, inasmuch as ho was accounted worthy 
to suffer for so glorious a cause, even for testify- 
ing to the kingdom of Christ, and tlie righteous- 
ness thereof; and against the kingdom of this 
world, and the wickedness thereof ; and also in 
that he was a companion of them that had hcen so 
used, he being^o unlike them ; they being men of 
note, and he a man of no name ; they were 
men educated and of considerable breeding, 
and he hardly knew letters ; tlieir persons had 
tome presence and amiabicness, but he a poor 
low deformed worm, yea a flea ; and some- 
times he would speak with a smiling counte- 
nance, rejoicing that he was in his trials and 
death made so like his precious Redeemer; 
first, in that he was delivered up into the hands 
of men to Be judged through envy, &c. Se- 
condly, and that env'y procured false witnesses, 
to lay to his charge things that he knew nut ; 
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he himself, with many witnesses, affirming, 
tiiat what was witnessed against him was flilse,, 
both as to the matter and form ; And thinily, 
that he was tried in so high a Court, there be- 
ing several Judges before him, and four of the 
King’s Counsellors, besides the Attorney and 
Solicitor General, pleading against him to take 
away his life ; and a Jury of knights and gen- 
tlemen all of the same spirit, thirsting. after hia 
blood, and in thus much, like to his precious 
Redeemer, according to the word of prophecy 
spoken of him in this case, Psal. xxii. 12, 16. 
Fourthly, iii that they robbed him of his gar- 
ments; for when they hud condemned him, 
the King’s- Bench jailors took away his cloak 
from him. And fifthly, in that he was to be 
hanged on a tree, and that ins bowels were to 
be poured forth like water, and his body not 
sufl'ered to be put into a grave, but set upon 
poles, as is foretold of them, Rev. 11. 

To all his friends that came to visit him he 
gave good encouragement to perseverance and 
constancy in the matters of Worship and fes- 
tiroony ; and that they should not fear man’s 
fear, nor be afraid, assuring them, that suffer- 
ings from man for righteousness were not so 
bad as they seemed to .be. 

He did not like to see any that came to him 
to weep or be sad, he would still tell them, ihut 
concerning him they had no cause to mourn, 
but rather to rejoice; for the joy of the I.iord 
was his strength, and he was going to his Fa- 
ther, even to God his e^tcceding joy. But he 
said to his friends, they would rattier see cause 
to weep for themselves, for the world wherein 
they were to abide, for a time would be full of 
defilements, and that even the grossness of Po- 
pery was coming up to try them. 

The day before he suffered, he had mauy 
friends enme to see him, so that his chamber 
\vas thronged one could hardly pass in it from 
one side to the other ; he spake to every com- 
pany, and to most of them particularly, with a 
sweet joyful countenance, encouraging them 
muck iu* the Lord, testifying to them that tlie 
Lord was good, and that there was no bitter- 
ness in his service ; and said, that even that 
part which seemed to be roost bitter, was made 
most sweet, for in it the glory of Christ was 
roost revealed. 

Tlic night before he suffered, be sat at sup- 
per with some of his friends, and said unto 
them, I sup with you to night, but you would 
be glad to sup with me to-morrow night.” 
And would often say, he had many a night 
been in more care to get bread for his family 
the day following, than for what he should suf- 
fer the morrow. 

That night he sat up late till near the mid- 
dle of the night, accompanied with several 
friends ; his discourse was very sweet and pro- 
fitable, rdoictng in his portion, telling his friends 
that be should be taken out of the land of hra 
labours, aiid should be at peace and rest before 
anq^her night. 

About three o’clock in the morning he had n 
sharp combat with the King of Terrors foe 
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about an hour and halPs time, but spake no 
word; only had an inward wrestling that pat 
him into a sweat ; a friend that watched with 
him read a portion of scripture to him, which 
was the 11th of the Hebrews, and therein the 
Lord discovered, to the refreshing of his soul, 
how that th^ way that he was to travel that 
day, had been travelled through by the L^>rd*s 
Worthies in the days of old, and by faith they 
endured both stonings and sawings asunder, 
and accepted not of deliverance upon man*8 
terms, because they looked for a better resur- 
rection ; and afterwards that friend souglit the 
Lord. And then John James declared that the 
Comforter was come to him again, and had re- 
freshed his soul ; and then he made himself 
ready, and in a joyful frame took his Bible and 
read, Jam. i. 12, ** Blessed is the man that eii- 
dureth temptation ; for when he is tried, he 
shall receive the crown of life, which God hath 
prepared for them that love him.’’ From which 
Scripture he spake about half an hour, and did 
chiefly make forth the blessed estate of those 
that endured torment for righteousness sake, 
and how the Lord hud given that choice bless- 
ing only to his choicest children in all ages ; 
and that it was no mercy to he tried, if we 
yielded to- the temptation ; for when he is tried, 
he shewed the Lord took great pleasure in 
those servants that bore their trials, and came 
forth like gold : he instanced Job, and the holy 
prophets and martyrs, and our dear Lord Jesus, 
who was a tried stone ; declaring. That it was 
a way wherein men %vere greatly manifested to 
be heirs of the prepared ^lory, and that where- 
in men did as much manifest their love to God 
as men could be capable to do ; yen, it was 
the way that our liOrd took to hold out his 
love to mankind : And then shewed with great 
joy of heart, that he was going to follow his 
dear Lord through Golgotha, and to manifest 
, his love to his Redeemer by shedding his heart's 
blood for him, and passing that way to the pre- 
pared glory, yea, to receive the crown of glory 
prepared for the Beloved Ones. And when he 
had ended his discourse, he kneeled down and 
prayed, and praised the Lord, and was much 
enlarged, to the comfort and edification of the 
friends that were with him. After that, he dis- 
coursed with much joy and sweetness, and 
said. That the Lord had granted him the de- 
sire of his heart ; for he had desired and sought 
the Lord that he might be so far from being 
afraid of any amazement, that he might endure 
the shame with joy when it came, and even 
long for the coming of the sledge ; and he said, 
he did bless the Lord it w*as so with him, for he 
did much long for it before it came. 

A little beftire his going forth, seeing some 
of his friends come in who had particularly de- 
sired to accompany him to the place of Execu- 
tion, said,* Here comes mv bride-men,” em- 
bracing them with much jny. But, said he, 
** Must not the sacrifice be bound one an- 
swered, « Yea, it must be bound with cords/’ 
he riyoiciiig, said, so he had heard. 

Soon afler the Keeper came into the room, 
TO]L, yi. 


mod calling him dowm to deliver him to the 
Sheriff, he told him he was a welcome messeiv- 
ger, he had waited long for him ; and so he 
came with joy after the Keeper from his chans- 
her into the Press- Yard, where hearing the 
noise of the multitude without, said to a friend 

There would be by and by as many Hallelujahs, 
as shoutings of the people without and there 
they bound him about the back with a new 
cord, anti so had him into the street like a 
sheep to the slaughter ; with a sweet smiling 
countenance he came inll) the street, where 
he was a gazing-stock unto, the multitude, 
and so being placed upon the sled, drawn by 
a team of horses, attended by the Sheriff’s 
men and a company of font-soldiers, was 
drawn along to Tyburn ; the way out of the 
town being very foul, he w*as drawn through 
very much water aud dirt, besides the very • 
much slapping of the horses that went besides 
him, yet for all this he w*as boro up with much 
joy and cheerfulness, not at all disoiayed or 
terrified. 

Being come to the place of Execution, he 
asked Mr. Sterling the Sheriff, whether he 
might not have the liberty to speak to the peo- 
ple. He told him he iiiiglit, if he would pot. 
speak sediiiously, (or words to that purpose.) 
I'hen John Jain^ addressed himself to speak as 
folioweth : 

The last Speech end Prateii o/* John .Ta mss 
at Tyburn y immediately before' his Execu^ 
tioHf November 26, 1661. 

First of all, that which 1 have to say before 
I go out of this world, is, to remove , that which 
hath been thrown upon me by way uf aspersion 
as if I were a Jesuit.* Here at this place 
at this time are some that knew me from 
my childhood, and can clear me in this particu- 
lar and therefore I shall only say this to it. 
That 1 am an Englishman, never was out of the 
nation in all my life ; never hac| any knowledge 
uf any other tongue but the English tongue, 
therefore altogether incapable of such work 
aud employment as Jesuits are usually put 
upon, they being commonly men of great parts 
and learning, which I am not. 1 shall only 
speak this in respect of my parentage and edu- 
cation, I came of a very mean family ; I may 
truly say, as once Gideon did, * My family is 
the least in all Manasseh, and I am the least 
in all the family •/ And in truth I may justly 
say, iny family, the family that I came of, if was 
a very mean family, the meanest adTongst all fa- 
milies of the people of the Lord at that day, as I 
knew of ; and for iny parents, they w^re people 
fearing God, those that durst not for their lives, 

1 say, they were tho^e that durst not for their 

• This Vindication was occasioned by the 
comipg of a Courtier, (and, as some said 
one of the bed-chamber) two or three niglUs 
before he suffered, to know if he was not 
suit, and if he bad not been beyond the teai« , 
Orig. Edit. . 
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Jives etBiQ their consciences in r^pect of ido- 
htry and superstition that was up at that day. 

1 shall not ;ieed to speak any more to tbat» 1 
came not here to boast of my parentage ; I de* 
'dare I came of a mean family, only my parents 
were people fearing God, and did to their utmost, 
endeavour what they could to bring me up in 
the nurture and admonition of the Lord ; and I 
hope my father at his death bad not ought to be 
charged with by way of blame : and my mother 
is yet alive and attained to a good old age, and 
1 trust so she is. But 1 shall not trouble you 
more about this matter, for 1 only speak this, to 
take off that which, was cast upon me, wherein 
1 judged the name of God would have suffered 
had 1 not cleared myself. 

2. The second thing that I shall say, ^ is, what 
1 am in my principles, what 1 am in respect of 
my religion and judgment, and I shall be brief 
as to that. I do own the tide' of a Baptized 
Believer, I do own the Ordinances and Ap- 
pointments of Jesus Christ, 1 do own all the 
principles in Heb. 6. 1. 2. about the doctrine 
of Faith towards God, and repentance from 
dead wo^ks, the doctrine of Baptisms and laying 
on of hands, the Resurrection of the dead, and 
Eternal Judgment. These are the principles 
that I desire to own, and have in some weak 
measure been found walking in : I do not only 
own the principles and doctrines, declared in 
the sixth of the Hebrews, but I do own the 
Commandments of God, the Ten Command- 
ments as they are expressed in the SOth of 
Exodus. 1 do here, as before the Lord, testify 
I durst not, 1 durst not willingly break the least 
of those Commandments to save my life ; 1 
clo declare that the rather, because I would 
inform persons that I do own the Lord’s holy 
Sabbath, the seventh day of tiie week to be tlie 
Lord’s Sabbath ; you know the Commandment 
* Remember that thou keep holy the seventh 
day.’ 1 shall forbear to speak any more to 
that. 

Again, further, in respect of xny principle 
•(as that for which 1 judge I am here this day 
to sulfer) That I do own the kingdom of our 
L.ord Jesus Christ, (to wit) the visible kingdom 
of Jesus Christ here on earth, and 1 do desire 
to declare it humbly ana in the fear of the 
Lord, That Jesus Christ the Son of God is king 
of all the nations in the world, according to 
that in Rev. 11. 15. upon the sounding of the 
seventh trumpet there was a great voice in 
Heaven, ** The kingdoms of this world are be- 
et »me the kingdoms of our Lord, and of bis 
Christ ; and he shall reign for ever and ever.” 
There needs no more tt» be said, though many 
more Scriptures might be brought to prove that 
it is so. It cannot be a spiritual kingdom, the 
text cannot be alirgorical ; for the text saith 
expre^8iy, (The Kingdoms of this world, &c.) I 
eliall endeavour n<>t to tire you with many 
>vronls ; 1 do not come here (the Lord knows) 
to soiv -aeditioii, 1 have it not upon my heart, it 
hath not been my practice, thimgli this be the 
pretended /cmise of bnngihg me hither ; but 
the Lord knowsi before whom 1 stand| and 


with whom I shall shortly be, that whatever I 
am accused of, as to matter of fact, 1 atai free 
from it ; I desire you may hear it, and take no- 
tice of it, the things charged upon me are no- 
toriously false, 1 speak it us niy last words, the 
Lord that knows all hearts, and one day will 
call all men to an account, knows I speak true, 
both in respect of the maimer of the thing 
chained upon me, and iu respect of the mat- 
ter, notwithstanding that several witnesses 
took the boldness to swear it in court. 1 
do in the fear of tiie Lord also tell you, 
that I bless the Lord I have not the. least 
hard thought of them that swore against me, 1 
have not the least hard thought upon that ac- 
count, nor the least rising of spirit against 
either Judge, Jury, or Witnesses, or any other 
the Lord knows it, but have sought their par- 
don upon my bended knees, and I hope fur- 
ther shall do it, if God permit. I have one 
•word to say to the people of God, and that is 
ibis ; 1 would entreat you not to think ever the 
worse of the ways of God, because you see 
such a poor worm as 1 brought hither to suffer 
upon that account, let not the assembling of 
yourselves together be any way a burden to 
you ; know that word, Forsake not the as- 
sembling of your selves together, as the manner 
of some is, but be instructing one another so 
mucti the more as you see the day approaching;” 
Heb. 10. 525. and let not any of the ways of 
God, any of the ordinances of God, any of the 
commandments of God, be ever the worse in 
your eyes, because a poor worm that has pro- 
fessed them, and has in some poor measure 
tasted in them of the lave of God, is brought 
hither, do not think the words and command- 
ments of God are the worse for that ; and I 
would intreat you that you would stick close 
to them whatever dispensation may be at the 
door, which no man here knows one or other : 
but I say, whatever the ways and dis])ensatianB 
of God may be, though you may expect to suf- 
fer more aud more, yet know that was the way 
that our Lord did go, the captain of our salva- 
tion was made pe^ect through sufferings ; and 
the Apostles and holy Christians of old counted 
it great joy, they accounted it great joy to be 
filling up the measure of Christ’s sufferings that 
are behind. And now my dear friends, for 
Jesus Christ’s sake be exhorted in the fear of 
God, not only to stick to those ordinances and 
coromandmeiits of God, wherein you are en- 
lightened, but take that good word of God, ia 
1 Chron. 38. 8. it was David’s advice to Solo- 
mon, the words are, * Solomon my son, ke^ 
and seek for ail, &c.’do not content yourselves 
with what you do already know, but endeavour 
in the four of the Lord to be seeking affer more. 
1 would further charge every one of the peo- 
ple of the Lord, to have a care of defiling them- 
selves with any idolatry, with any susperstition 
by treading in by-paths that .may not suit the 
mind of God, however it may* be acc^ted 
ip the -land. 

1 shall not trouble you with much mtM^ 
only a word to those Uiat have not yet an in- 
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taresfc in Jesns Christ, that cannot call God 
fiither, I bMcech such to consider, it may be 
that God hath a mind by the words of a dying 
man to do their souls good, and I would add 
a word ; I beseech you consider, though you 
may not go the same way 1 go, you do not 
know how soon God may call for you by death, 
and therefore I speak to them that are young 
on^, ill the first place, * That they remember 
their Creator in the days of their youth, before 
the evil day is come,* and the days wherein they 
themselves shall say, * they have no pleasure 
in them.’ And to those that are ancient, that 
have spent the greatest part of their time here, 
in sporting in their own lusts, 1 would only say 
this to them, There is yet a clay of Grace, ^ To 
clay if you will hear his voice.* Jesus Christ is 
held forth in the Gospel freely. He holds forth 
his blood freely ; for the worst of sinners are 
not too old, nor too wicked, nor too great, they 
are not too unclean for Jesus Christ to pity ; 
and therefore friends, consider in the fecr of 
the Lord whereabouts you are, and how the 
case stands with your poor souls. 1 have said 
what I have to say, only I would desire that 
I might have liberty to wait upon God, to com- 
mit my soul and the concernments of each 
other to the Lord in prayer. 

Then he addressed himself to the Lord in 
prayer, as followeth : 

His Prayer, 

** Glorious and holy majesty, in whose eyes all 
the nations of the world ore Jiut as the drop of a 
bucket, nr as the stiiall dust of the balance ; 
and therefore O Lord, this mighty concourse of 
people are nothing in thy sight. Thy eyes are 
open to the ways of thy people, and thy ears are 
open to their cries, and thou wilt one day shew 
thyself strong ill the behalf of them that fear thee, 
whose hearts are upright towards thee. Sweet 
Father ! blessed be thy holy and dear name, 
that such a poor worm as is before thee can 
call thee Father, that such a poor worm before 
thee can come and take hold of thee through 
thy dear Son. O Lord, O Lord, what am I, 
or what was my father's house, that thou hast 
brought me hitherto ? and, ah Lord, this has 
been but a small thing in thine eyes, hut thou 
hast spoken thy servants welfare for a while to 
come, even to ml eterniiy. Dear Lord, in the 
\iudieiicc of this people, thy poor worm cannot 
but bless thee that ever th(*u didst call him, 
and ever became acquainted with his soul, that 
ever thou wert pleased to engage his soul to 
walk before thee in thine own paths; and, 
blessed be thy holy name, iby paths do not 
seem in the eyes of thy servants to he ever 
the worse because of this thing, Imt thine 
can bless thee, thine can rejoice before thee, 
thine can say, bless the Lord, O my soul, 
all that is within me bless bis holy name. And 
blessed be thy holy name that thou hast been 
pleased to keep the spul of thy poor servaui 
bitherto ; and blessed be the Lord, that though 
thy poor servant doth suffer in the account of 
the greatest part of this people as an evil«doer, 


yet it is not so; yea, blessed be thy name, thy 
poor worm can approve his heart to thee now 
at the v^ry giving up of the gbost, that he is 
not guilty, that he is not guilty in respect of 
the mings that have been by ungodly men wit- 
nessed against him; sweet and dear Father, 
thy Door worm can now lift up his fiice with 
much boldness to thee, and is assured that he 
whom man hath judged, God hath justified : and 
now fi>r thy dear name sake give thy poor worm 
leave, iu integrity and godly simplicity to beg 
one request at tlij hands for the poor witnesses ; 
O Lord for the very thing that they have done, 
O that thou wouldst pardon them, O that, thou 
wouldest pardon them, O that thou wouldest 
shew them as much grace as thou hast done to 
thy poor worm: and that thou wouldest please, 
that as the^ have done their utmost to wash 
their hands in the blood of thy servant, let their 
souls be washed thoroughly in the blood of 
Jesus Christ ; for thy tender mercies take be 
leased to deal graciously with every one, if it 
e thy blessed will, that have had a hand 
against thy servant, from the least to the 
greatest, from the first to the last. And Fa- 
ther, O that thou wouldest be pleased to look 
upon the poor executioner, which b to destroy 
tny servant and take him out of the world ; O 
Lord, thou knowest the soul of thy servant has 
not the least rising gainst him ; that thou 
wouldest be pleased, if it may stand with thy 
glory, and if he be within the line of the cove- 
nant of grace, that thou wouldest wash his soul 
in the blood of Jesus Christ. O how eminently 
didst thou please in times past tP work upon 
some of those that were the executioners of tjiy 
people in, the Marian days, &c. this work is not 
coo hard fdr-thee, thou canst work upon him, 
thou canst make him as chosen a vessel of thy 
glory as ever was in the world ; O Lord, if it 
be thy will, that thou wouldest do it, if it be 
thy will, O that thou wouldest do it. And for 
thy dear name’s sake remember all thy people 
in this laud ; Lord remember all thy people in 
Scotland, and in Ireland, and all thy people up 
and down the countries ; O Lord, thou hast a 
remnant that fear thy name, thou hast a rem- 
nant that fear thy name in truth, good Lord 
keep their hearts close to thee, fit them for any 
trial, for any hard dispensation that may be 
coming upon them. Sweet and dear Father, 
cement thy people, let thy people’s hearts be 
one; Lord*, remove those controversies^ Lord 
close up all ihuse divisions, Lord grant there 
may be no more rending among thy people ; O 
Lord, what differences there may be among 
thy people in respect of some circumstances in 
matters of religion, 1 beseech tbee for Jesus 
Christ his sake that thou wouldst be pleased to 
knit their souls as one, O Lord, knit their souls 
as one, that there may be mure love, and more 
peace, and more unity, and more universal 
agreement among thy own people. And sweet 
Lord, remember our dear king, our right- 
eous Redeemer; O that thou wouldest be 
pleased according to tby word, to gtve him 
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the heathen for his inheritance, and the ut* 
most parts of the eurtli for his possession ; 
and let his dominions be from sea to sea, 
and from river to river ; anti let those that 
dwell in Sion rejoice before bhn, and let his ‘ 
enemies be brought under the soles of his feet ; 
and set him, precious Father, upon thy holy 
hill of .Sion, and hasten thy work in order to 
his exaltation ; cut it short in righteousness, 
for a short work thou hast said thou wilt make 
upon the earth. And be thou pleased for thy 
name sake to think upon this. concourse of 
people that are come to this place this day, 
and be thou pleased to set home to their souls 
with much power, what hath been spoken and 
delivered by a poor weak instrument ; let no 
soul come hither this day in vain, but let it be 
a day wherein thy own people may get much 
strength to serve thee in any further work 
they may be called to ; and let it be a day 
wherein those that have not yet the know- 
ledge of thee, those that are enemies, those 
Chat are aliens to the commonwealth of Israel, 
and strangers to the covenant of promise, 
let it be a day wherein their souls may come 
acquainted with thee ; let it be a day of exer- 
cising much power and much favour, and much 
grace to the souls of those that shall be lookers 
on, chat shall be spectators upon thy poor 
worm this day. And now, sweet majesty, 
for thy name sake think upon thv poor worm ; 
thou knowest, thou knowest O Lord, how it is 
with him, upon what account he is brought 
hither, the Lord knows it is not so : Father, 
wilt tliou be pleased from some eminent token 
frpm tby^elf to clear up the itinocency of thy 
servant, in respect of the things charged upon 
him ; and keep now the soul of thy servant 
upright with thee this little moment that he 
has to live in this world. And dear Father, O 
give thy poor worm strength enough to en- 
counter with the kin^ of Terrors; blessed be 
God that thou hast been so kind to thy poor 
worm all the way from Newgate hither ; and 
sweeten to his soul all that thy poor creature 
has been tasting of, and what thy poor one is 
entering into ; let him know what it is to 
enjoy those mansions that our sweet Lord went 
Co prepare ; and indeed and- in truth let thy 
poor worm know what it is to be a child, what 
It is to be an heir, what it is to be a co-heir 
with Jesus Christ : O that thou wouldest please 
to give some sweet taste of thy holy spirit to 
thy poor worm, whereby his soul, whilst in 
this world, wihilst in this place, might be well 
satisfied, and more strongly assured than ever, 
that he is coming to thee : blessed be God, 
blessed be God, thy poor worm knows he is 
chine, thy poor worm knows he is thine. And 
now dear and tender Fatlier, think upon thy 
^ poor worm, think upon the trial that at present 
IS upon him ; and os trials and tribulations 
abourfd for Christ, so let ail grace and consola- 
tion abound by Christ : and dear God, in the 
very passage be then pleased to sweeten to 
my soul the very passage ; let not the instru- 
ments of cruelty that are provided to destroy 


thy poor worm any way 'scare him, bqt let 
there be such an open door into the.glory thou 
hast provided for thy poor creature, that thy 
poor one inayknpw it all the time his body is 
in the hands of men ; and make the passage 
very easy and let thy poor servant see by 
faith an innumerable company of angels as- 
cending and descending to convey my soul 
into Abraham’s bosom ; Father, let thy servant 
see that there are as many angels ready to 
attend and receive the soul of thy servant as 
people here to look upon him. And now 
sweet Father, for thy dear name sake liear 
what has been spoken here, hear what has been 
spoken by thy poor worm, and be thou pleased 
to be far more gracious than what thy poor 
creature is able to beg of thee ; and all upon 
the account of thy dear Son, the Saviour and 
liedeemer of thy poor worm, to whom he is 
coming to live with to ail eternity ? to whom be 
glory and praise, power, dominion, and the 
kingdom, this day and for evermore.’^ 

After this he said he could not speak more, 
beiug very much tired, and his body brought 
very low. The hangman said * The Lord 
receive your soul.’ He replied, * I thank you.’ 
Then another said, ^ This is a happy day.’ lie 
said, < I bless the Lord il is so.* The other 
said, * The Lord make your passage easy.’ 
lie said, ‘ 1 trust he will so ’ One asked if 
he had any thing to say to the sherill'?’ He said 
* No, but oidy thank him for his civility.’ 
Then the hangman having prepared him tor 
his death, drew away the cart, John James said 
aloud, lifiiiig up his hands, * Father into tliy 
hands 1 coiiiinit my spirit/ and so finished his 
course. 

The sheriff and hangman were so civil to him 
in his execution, as to suffer him to be dead 
before he was cut down ; the hangman taking 
out bis heart, and burning his members and 
iiitrails, returned his head and quarters back 
to Newgate, put in a basket in a cart, and 
from thence were disposed by the king, (viz.) 
his quarters to the gates of the city, and his 
head first upon the bridge, but afterwards, 
,by appointment, taken down thence, and put 
upon a pole in White-Chapel, over against the 
passage to the mecting-pluce, where he and 
his company were apprehended.* 

* The following passages of ** An Historical 
Account of all the Trials and Attainders of 
High Treason from the beginning of the Reign 
of king Chailes the First, &c.” throw some 
light on this Case of John James : ** The ex- 
cess of mercy shewn by king Charles 3, at his 
Restoration, was a great encouragement to that 
immense multitude- of hardened rebels the 
nation swarmed with, to proceed in their vile 
practices. The first that broke out, were a 
pack of wild enthusiasts, so besotted with their 
hellish nations, that they conceived a handAil 
of* them sufficient to overwhelm and embroil 
the whole nation. These were the Millenariei^ 
or Fifth-Monarchy Men, who, notwithstanding 
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A Relation of the Arraignment and Trial of those who made the 
late Rebellious Insurrections in London. 1661. 

[From the Third Collection of Somers* Tracts^ Vol. 4^ p. 520.] 


WE shall here give you the Arraignment 
and Trial of those bloody fanatics, who brake 
forth into open rebellion on January the 6th 
and 9th last (we cannot forget the time, for the 
one was the day when the Regicides at West- 

the prime heads of them, as colonel Overton, 
carnet Day, major Allen, Courtney, &c. haci 
been before seized upon suspicion, still per- 
sisted in their wicked designs, which they at- 
tempted to put in execution in January lOOl, 
HS follows. 

** On Sunday, January 6, 1661, these raon-| 
sters assembled at their Meeting-hoube in Cnle- 
man-street, where they armed themselves, and 
sallying thence, came to St. Paurs in the 
dusk of the evening, and there, after ordering 
their small party, placed sentinels, one oi 
whom killed a person accidentally passing by, 
because he said he was for God gnd king 
Charles, when challenged hy him. This giving 
the alarm, and some parties of Trained-Bands 
charging them, and being repulsed, they 
inarched to Bishopsgate, thence to Cripplegate 
and Aldersgate, where going out, in spite of 
the constables and watch, they declared for 
king Jesus. Proceeding to Beech-lane, they 
killed an head borough, who would have op- 
posed them. It was observed, that all they 
shot, though never so slightly wounded, dyed. 
Then they hasted away to Cane Wood, where 
they lurked, resolved to make another effort 
upon the city, but were drove thence, and 
routed by a party of horse and foot, sent for 
that purpose, about 30 being taken, and 
brought before general Monk, who committed 
them to the Gate-house. 

« Nevertheless, the others, who had escaped 
out of the wood, returned to London, net 
doubting of success in their enterprize ; Venner, 
a wine-cooper by trade, and Uieir head, uiiirni- 
ing, ^ lie was assured, that no weapons em- 

* ployed against them, would prosper, nor a 
‘ hair of 'their heads be touched which tht ir 
coming off at 6rst so well, made them willing 
to believe. These fellows had taken llie op- 
portunity of the king*s being gone to Ports- 
mouth, having before made a disposition for 
drawing to them of other desperate rebels, by 
publishing a Declaration, called, * A Door of 

* Hope opened,’ full of abominable slanders 
against the whole royal family. 

On Wednesday mornjng, January 9, after 
the watches and guards were dismissed,* they 
reassumed their first enterprize. Their first 
appearance was in Threadheedle-itreet^ where 


minster passetl their Ordinance for the Trial of 
jur glorious sovereign king Charles the 1st ; 
the other was the day when they pioclaitned 
their High Court of Justice for that monsiroua 
Trial,) which without troubling pfou with their ‘ 

they alarmed the Trained- Bands upon duty 
that day, anti drove hack a party sent after 
them, to their mam guard, which then march- 
ing in a body towards them, the Fifth Monar- 
chists retired into Bishopgate-street, where 
some of them took into an ale-house, known 
hy the sign of the Helmet, where after a sharp 
dispute, two were killed, and as many taken, 
the same number of the Trained Bands being 
killed and wounded The next sight of them, 
(for they vanished, and appeared again on a 
sudden) was at Collrge-llii], which way they 
went up into Cheapside, and so into Wood- 
street, Venner leading them, with a murrion on 
his head, and a halbert in his hand. Here was 
the main and hottest action, for they fought 
stoutly with the Trained- Bands, and received 
a charge from ilie life-guards, whom they 
obliged to give way, until being over-powered, 
and Venner knocked down, and wounfled 
with shot, Tufney and Crag, two others of their 
chief teachers, being killed by him, they began 
to give ground, and so n after dispersed,' flying 
out-riglit, and taking several ways. The great- 
est part of them went down Wood-street to 
Cripplegate, tiring in the rear at the yelfow 
Trained- Bands, then in close pursuit of them. 
Ten of them took into the Blue-Anchor ale- 
house, near the Postern, which house tliey 
maintained until lieutenant-colonel Cox, with 
his company, secured all the avenues to it. In 
the mean time, some of the aforesaid yellow- 
Trained- Hands trut upon the tiles of the next 
house, which ihey tiirew off, and fired in upon 
the rebels, wtio w'< re in the upper room, and 
even ttien refuKed quarter. At the same time 
another tilf of musketei rs got up the stairs, 
and having shot down chi'* door^ entered upon 
them. Six of them were killed before, another 
wounded, and one refusing quarter, was knocked 
down, and afterwards shot. The others being 
asked why they had not begged quarter before, 
answered, they durst not, for fear their own 
fellows shbuld shoot them. Such was their reso* 
lution, or enthusiastic madness. 

The whole number in this last attempt, does 
not appear to have been above 50 persons, 
though not above 40 were ever seen toother ; 
yet so great was their confidence in iw pr^ 
tended<revelationa of their teachers, that al-* 
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repented impertinencies and contradictions, 
which longer narratives are too often full of, 
was briefly thus^: 

On Thursday, January 17, twenty of the 

luding to the history of Gideon in holy writ, 
they questioned not, with that small remnant 
that could lap, to subdue and conquer all tlie 
rest, designing to allow none but such Quakers 
as agreed with them in their millenary notions, 
as nearest to their sort of euthusiasni, the 
honour of partaking with them in this their 
great and glorious design, as they termed it, in 
their aforesaid declaration, wherein they farther 
. blasphemously said, * That if they were de* 
^ ceived, or misled, it was God that deceived 
* them laying their delusions, and charging 
their wicked and desperate folly on him, as the 
nuthiir of it. 

** In this vile Insurrection, were slain of 
the king’s men, and as many of the traitors, 
iHivst of them in houses, and some others taken 
prisoners, were afterwards shot for refusing to 
tell their names. There were 20 taken, besides 
some few upon suspicion ; the 20 were as fol- 
lows, via. Thomas Vrnner, the wine-cooper, 
their captain ; lloger Hodgkins, a button- seller, 
in St. Clement’s- Lane, Lornbard-street ; Leo- 
nard Gowler, Jonas Allen, John P^m, William 
Orsingham, William Ashton, Giles Pritchard, 
a cow-keeper, Stephen Fall, John Smith, Wil- 
liam Cocket, John Dod, John Eleston, Thoiifias 
Harris, John Gardener, Robert Bradley, Rich- 
ard Marten, John Patshal, Robert Hopkins, 
and John Wells, five of whom had been for- 
merly in a design against Oliver Cromivell. 

** xhese wei e all brought to their trials toge- 
ther; the wounded men had chairs allowed 
them, and their indictment was for High-Trea- 
son and Murder. 

Thomas Venner was first called, who, when 
he had held up his hand at his arraignment, 
being asked, Guilty, or Not Guilty, began a 
wild fanatic discourse about his conversa- 
tion in New- England, and concerning the Fifth- 
Monarchy, and the Testimony within him for 
above twenty years, with such like imper,tinent 
ranibte. He confessed l}e had been in the late 
rising, but was not guilty of treason, intending 
not to levy war against the king; and then sal- 
lied out into nonsensical pleas, as at first : But 
the Court pressing him to plead directly to the 
indictment, he • answered, Not Guilty, and put 
himself upon his country. 

^ In like m^ner Hodgkins, after some 
rambling from tne business in hand, and the 
Court’s threatening to record him mute, pleaded 
to the indictment; the rest of his fellows suli- 
xnitling, after some previous excursions in their 
frnnitc way. The witnesses being then sworn, 
two against every particular person, made it ap- 
pear, that Venner, Tufney, and Crag, the two 
last whereof been slain in the action, did seve- 
ral times persuade their congregation to take 
up arms' for king irsns, against the powers of 
the eiii'th, which were his maiesty, the fluke of 
York, and the general; that they were to kill 


prisoners taken in arms were arraigned together 
at Justice Hall in the Old Bailey, the rest* be* 
ing dangerously wounded, were put off by the 
Court for a future trial. These twenty arraign* 

all that opposed them ; that they bad been 
praying and preaching, but not acting for God ; 
that they armed themselves at their meeting- 
house in Coleinan-Strcet, with blunderbusses, 
muskets, Arc. besides other particular evidence 
against each of them to matter of fact. Tbo 
proof against Martin, Hopkins, and Wells, was 
not BO lull as against the others, and against 
Patshal there was but one witness, whereupon 
they were acquitted by the jury. *^116 other 
16 being found Guilty, and brought to the bar, 
were required to shew cause why judgment 
should not be given against them, &c. I'he 
Lc)rd Chief Justice Foster charging Venner 
with the blood of his accomplices, by seducing 
and leading them, lie answered. He did not. 
To which, the witnesses being produced again, he 
blasphemously quibbled and said, It wa» not he, 
but Jesus, tliut led them. Three of them con- 
fei»sed their crime and error, and begged mercy. 
Ail the 16 were condemned to be drawn, 
hanged, and quartered. 

According to which Sentence on Saturday, 
January 1667-8, Vernier and Hodgkins, both 
uncured of the wounds they had received in 
their rebellion, being guarded by two compa- 
nies of the trained-bands, were drawn on a 
sledge from Newgate through Cheapside, over 
against their meeting-house in Swan-alloy in 
Coleman-Street, and there executed, Venner 
spoke little, and that iu vindication of himself 
and his fact, and something of his opinion, be- 
ing confident ^ Hie time was at hand, when 

* other judgment would be and reflecting 
much upon the government. Hodgkins raved 
and cursed by way of praying, ^ calling down. 

* vengeance from heaven upon the king, the 
^judges, and the city of London;’ nor would 
he give over, though forbid by the Sheriff, till 
the hangman was Tiastcned from his employ- 
ment of quartering Venner, to turn him off. 
Thus they died in the same mad religion they 
had Jived. Their quarters were set upon the 
four Gates of ibe City, by the late executed 
Regicides, whose quarrel and revenge they ht^ 
undertaken in this their fanatic attempt. Their 
heads were also set upon pole^ by souie of the 
others, on London-Bridge. 

** On Monday the 21st of the same January, 
nine more of them were executed, all in one 
morning, at five several places, by the same exe- 
cutioner ; two at the West-end of St. Pauls, 
wo m the Bull and Mouth, two at Beech-Lstne, 
wo at the Royal- Exchange, and the last, 
Leonard Gowler, a notable fellow, at Bishops* 
gate. They obstinately persisted in their 
villainy, espe^fially the last, who began with im- 
precations, like Hodgkins, and was silenced tht 
sqine way, by the command of the Sheriff. 
Only one young man, %vho was banged in Red- 
cross-Street, did repent of his sin, and the blood 
he had ipQt; but jet died in his opinion of 
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•d were T^omai Venner, ' Roger Hodgkin, ley are there alive.) And Venner coald not 
Lebnard Gowler, Jonas Alien, John Pym, deny he was Guilty of the late rising, but no^ 
Willinm’ Oxtnan alias - Orsingham, William forsooth, of treason, intending not to levy w^ 
Ashton, Giles Pritchard, Stephen Fall, John against die king (as if to murder both king and 
Smith, William Corbet, John Dod, John £1- subject were no treason, and to destroy tbdr 
ston, Thomas Harris, John Gardner, Robert own and all Christian monarchs by open force, 
Bryerly, Richard Marten, John Patshail, Ro* were no levying war against the king.) Ater« 
bert Hopkins, and John Wells.* These were wards he confessed, he was partly Guilty, and 
brought to the bar together ; the wounded partly not : But being pressed by the Court to 
men had chairs allowed them ; and after the give his positive answer, whether be was Guilty 
Indictment read, for Murder and Treason, in manner and form of the Indictment, he an- 
first, Thomas Venner was called, who when he swered. Not Guilty, and at last submitted to a 
had held up his hand, being asked whether he trial by God and the country. 


was Guilty or Not Guilty ? began an extrava- 
gant and bottomless discourse about the Fifth 
Monarchy, and his having had a testimony 
above twenty years in New England (we will 
never deny liis New England testimony, which 
has made Old England smart, having been the 
nursery and receptacle of sedition too long ; 
though Hugh Peters be dead, Gough and Wha- 

Chilianism. When cut down, the sentence 
was not executed on them to the full ; but only 
their heads cut off, and set upon London- 
Bridge. 

This same year, one John James, a small- 
coal-man by trade, and a Fifth-Monarchy -Man, 
who had been concerned in Venner’s business, 
but happened to be absent, or made his escape 
the last day they broke out, but had not shaken 
off his villainous designs, but continued his 
meetings and conventicles, with others of that 
desperate crew, among whom, he was a great 
Rahby, or teaclier, took the liberty of launch- 
ing out into many traitorous speeches, and ma- 
licious invectives against the king's person, go- 
vernment, and fomil)', which relished much of 
the design couched in Venner's declaration. 
Having been overheard by some neighbours, 
living near the conventicle, James was seized, 
and carried before a justice, who committed 
him to Nev^gate, whence, in Michaelmas-Terin, 
he was brought to the KingVBeiich bar at 
Westminster, where the words were proved 
against him, and lie convicted, and condemned 
as a traitor. 

On the 27th of October he was drawn on a 
sledge to Tyhurn, some of liis pernicious sect 
throwing themselves into- his sledge, and em- 
bracing him, so fond were they of that silly, 
though bold, seducer. At the gallows he de- 
nied the words; but owned and avowed his 
Chilianism, and the personal reign of Christ, on 
which account he prayed not for the king, or 
any authority ; but made an end with the usual 
confidence of his party. His quarters were 
disposed of by his majesty’s orders, and his 
head set upon a pole at Whitechapel, near the 
place of his meeting, for an example to bis 
fellows.*^ 

• Lord Clarendon represents the govern- 
ment of Cromwell as cruel and blood-thirsty, 
yet it may be questioned whether all the per- 
sons executed for Treason in the wholc^oi bis 
reign, were more in number than those who 
trere executed for this single mad plot. 


The next was Roger Hodgkin, who said. 
He had not heard the Indictment ; whereupon 
the Court caused it to be read a second time, 
and being asked Guilty or Not Guilty, he an- 
swered, I am Guilty of no Treason, Not Guilty ; 
and said, he would be tried by the laws of God, 
whereupon the Court told him, if he would not 
plead, he must be recorded as a Mute. 

Leonard Gowicr readily answered. Not 
Guilty, and that he would be tried by the laws 
of God and the country. 

Jonas Allen said, He had confessed before, 
but if he must, he would say. Not Guilty, and 
that he would be tried by the laws of God, but 
after said by God and the country. 

John Pym said, he was Not Guilty, and 
that he would be tried by God and the country. 

William Oxman answered, Not Guilty, and 
that he would be tried by the laws of God and 
holy men ; but being informed that that was no 
legal answer, he said, by God and the country. 

Giles Pritchard said, he disowned the 
manner and form ; that he was Not Guilty, 
and would bo tried by the Lord of rZosts*(niid 
so he is sure to be) but being pressed to give 
his answer, he said, by God and the country. 

I’lie rest, viz. William Ashton, Stephen 
Fall, John Smith, William Corbet, John Dod, 
John Elston, Thomas Harris, John Gardner, 
Robert Brierly, Richard Martin, JohnPatshal, 
and Robert Hopkins having heard what others 
had done, did not put the Court to much trou- 
ble, but answered severally, Not Guilty, and 
that they would be tried by God and the coun- 
try ; so did John Wells, who confessed he was 
Guilty of many sins before the Lord, and that 
he would be tried by God and the country. 

Roger Hodgkin, who before, as we told 
you, had shewn so much obstinacy, was iiow 
again asked, Whether Guilty or Not Guilty, 
and how he would be tried ? whereupon he fol- 
lowed tlie examples of his brethren, and an- 
swered in form accordingly. * 

The Jury was now called, and the pri- 
soners informed by the Court of the right they 
had as Englishmen, to challenge each of them 
55 Jurors without giving reason, and more if 
they shewed cause : But they saw so little ex- 
ception in the looks of the Jurors, that they ex- 
cepted against none of them. 

The Jury sworn, the witnesses were pro- 
duced, who made it appear. That at the Meet- 
ing-house in Swan-alley in Coleman-street, 
Venner, Tufnay, and Cragg (which two latter 
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.were slun in this rebellion) did several times 
persuade their congregation to take up arms 
mr king Jesus, againht the powers of the earth, 
(which were the ‘king, the duke of York, and 
the general). That they were to kill all that 
opposed theiii»tliat they had hern 4>raying and 
preaching, but not acting for God. That clivers 
armed themselves at the Meeting-house in 
Colemaii-strtel, with musquets, blunderbusses, 
pistols, buck, breast, and head-piece, with pow- 
der and bullet, and other warlike weapons : 
That in the streets they cried out against tiie 
king, and said, tliey would letch ‘out the Lord 
Mayor of London : That Venner and Pritchard 
were the chief that led them iii.their engage^ 
oient. That on Sunday, Jan. 6, they went to 
Stc-Paurs, wl>ere they broke open a door, but 
not thinking it a place of safety they went 
thence. That they fled to St. John’s Wood, 
where they reported they had made an uproar 
in London, and came tlijther for safely, Tl^at 
thence they went to Cane Wood, That on 
Wednesday, Jan. 9, Venner was at the head of 
a party in Wood-street, with an halbert in his 
hand, wherewith lie struck and (with the rest 
of the company) kilted three men there. That 
Venner went with a party to the Coinpter-gate, 
and demanded of them to turn out the prisoners 
or else they were dead men ; That Corbet be- 
ing apprehended confessed he was with them. 
That Elston, being taken by the constable, had 
in his pocket a pistol loaded with a steel slug, 
and confessed he had bben in Wood^treet ; 
That Gardner said, he had been at die killing 
of three men in W'ood-sireet ; That Venner, 
Hodgkin, Gowler, Allen, Pym, Oxinan, Ash- 
ton\ Pritchard, Hall, Smith, Corbet, Dod, El- 
ston, Harris and Gardner, were all in arms, 
and that Brierly went with them to Cane- 
Wood, and was taken tvith several bullets 
about him on Wednesday morning coming 
home. The evidence against Martin, Hopkins, 
and Wells was not so full ; and against Pat- 
shai, only one witness, That he went with them 
in arms from Coleman-street, but was taken 
that night without anus. 

That Evidence being heard, the Court asked 
the prisoners at the bar, what they had to say 
fur themselves : Venner confessed himself in 
Che insurrection, but said, He did not lead 
them, and when the witnesses positively swore 
it, he excused it, and said, it was not he, but 
Je$u8 led them ; That he could not deny but 
that most of the things witnessed against him 
were true, yet pleaded that he could not com- 
mit Treason because the king was not ytt 
crownetl : But being , told by the Court that 
every Ivtiglishinan knows the king never dies, 
and that that opinion of his was first started by 
Watson tlie Jesuit, and long since condemned, 
be pressed it no farther. 

Hodgkin, Gowler, Allen, Pym, Oxman, 
Ashton, Pritchard, Fall? Smith, (Sorbet, Dod, 
Elston, Harris and Gardner, seeing the Evi- 
dence so dear against them, confessed that they 
were in arms in the insurrection. Brierly de- 
mifsd and said^ That h^ was called up, and 


went with them, but was not in arms. Martin 
and Hopkins denied they were in arms. Pat- 
shal said, he was taken without arms, ‘and ought 
not to answer against himself. 

Wells said, that Venner called him out in 
the morning, and bid him take arms to save 
his throat from cutting, that he was suddenly 
surprised in his spirit, and went along with 
them with his sword and pistol to Wood-street, 
but that his heart was not with them, that 
with the first opportunity be flung down his 
arms and ran away, and that he took great 
shame upon him. The Lord Chief Justice 
Foster asked him. Whether he took shame upon 
him for engaging with rebels, or for running 
away ? He said, it was because he had gone so 
far with them. 

This is the substance of all the prisoners an- 
swered for themselves : which done, the Lord 
Chief Justice Foster gave his directions to the 
jury, telling them of the natural allegiance due 
to our sovereign lord the king, That no war 
could be raised without the king’s commission 
and consent, and that any war without such 
commission was against the king. That to prove 
treason there must be two witnesses (without 
the parties coufessiuD) with many other mate- 
rial particulars necessary for the jury’s infor- 
mation in this case, which his lordship then de- 
livered, wherewith the jury at going forth seem- 
ed highly satisfied. After which the Court ad- 
journed till three o’clock that afternoon. 

When the Court returned, the jury brought 
in their vertiict, whereby they found Thomas 
Venner, Roger Hodgkins, Leonard Gowler, 
Jonas Allen, John Pym, William Oxman, Wil- 
liam Ashton, Giles Pritchard, Stephen Fall, 
John Smith, William Corbet, John Dod, John 
Elston, Thomas Harris, John Gardner, and 
Robert Brierly, guilty of the matters charged 
against them in the indictment ; and acquitted 
Richard Martin, John Patshul, Robert Hop- 
kins, and John Wells. 

Whereupojp Pym said, he was sorry for what 
he had done. Smith desired the mercy of the 
Bench. Corbet said, he knew not what he did, 
and begged the mercy of the Bench. And 
Brierly prayed that God would put it into the 
king’s heart to pardon him. 

But no cause being shewn by the prisoners 
why sentence should not be given against them, 
the Lord Chief Justice Foster made an excel- 
lent short material speech to let them see their 
condition, how highly they had offended God, 
their king, and country ; what a vast measure 
of pride for so few to attempt to destroy sq 
many ; and how ungratefully to so merciful a 
king that had granted them so much liberty; 
particularly telTiiig Venner, that he was not 
only an actor in so wicked a design, but a 

seducer of those silly men whose blood would 
lie upon him: After which (and divers other 
seasonable passages) his lordship pronounced 
sentence upon as many as the iury had brought 
in Guilty, to be drawn, hanged, and quartered, 
&c. 

Yet kii nuyesty hath been graciously plenscH 
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to pardon part of the sentence ; for only two 
^vereWlered to be quartered (which were Ven- 
uerand Hodgkin) who accordingly were cxe* 
cuted before iheir meeting-house in Coleman- 
street this day, Jan. 9, (it is the very day, 1648, 
that the worthy Lord Mayor sir liicbard 
Brown (whom these rebels would now have 
murdered) was sent prisoner for his loyalty to 
Windsor castle) tha rest are to be hanged only 
and beheaded, whereof two (viz. Oxman and 
Pritchard) were so executed at Wood-street 
end the same day. Others must suiTer, some 
before' the Old Exchange, some in Redcioss 
and in W hi cecross* streets, and other places in 
the City of London. Two (viz. Pym and 
Briefly) are for sometime reprieved.’^* Somers* 
Tracts. 

The following is Burnet’s Account of Ven- 
ner’b TuiiiuIl and us consequences : 

“ The king had not been many days at 
Whitehall, when one Vernier, a violent fifth mo- 
narchy man, who thought it was not enough 
to believe that Christ was to reign on earth, 

* The wild conduct of tliese crazy people 
seems to have given occasion to real or pre- 
tended apprehensions of atarming and exten- 
sive ennspiraeies. On Nov. 21, 1661, the 
Lofils received a Message from the Commons 
by Mr. Secretary Morrice to lot them know. 

That the House of Commons have intelli- 
gence that divers male-contents, fanatics, 
cashiered and disbanded ofticers and soldiers, 
and others, have some design atnongse them 
temdino to the breach of the peace of this 
kingdom ; therefore they desire their lordships 
would join with them, to move hi? majesty that 
he wcMild please to issue out a Proclamation, 
that all suspicious and loose persons may be 
forthwith sent nut of these towns of Tendon 
and Westminster, and the liberties thereof, for 
some time.” And on the 19th of December, 
The Lord Chancellor acnMainted the Lords, 
** That he had a Message to deliver from the 
king; which was, to let th. cm know, that be- 
sides the apprehensions aiid fears that are ge- 
nerally abroad, his majesty hath received 
I..eiters from several parts of the kingdom, and 
also by intercepted letters it di.-cs appear, tha 
divers discontented persons are endeavouring 
to raise new troubles, to the disturbance of the 
peace of the kingdom, as in many particulars 
was instanced : which matter being of so grea- 
consequence, his majesty’s dc.sire is, That th< 
House of Commons may be made acquainted 
with it, that so his majesty may receive the ad- 
vice and counsel of both houses of parliament 
what is 6t to be done herein ; and to think o 

some proper remedy to secure the peace of th< 
kingdom.”— Upon this, a joint Committee o 
both Houses was appointed to sit, iiotwithstand 
ing the usual recess at Christmas, in order tc 
make discoveries, and prepare a Report ngains 
the next meeting ; the substamft of which, ni 
delivered by the Lord Chancellor Clarendon 
YOU VI, 
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md to put the saints in the possession of the 
kingdom, (an opinion that they were all tin- 
tpeakably fond of,) but added to tliis, that tha 
saints were to take the kingdoin tliemselves. 
le gathered some of the most furious of the 
mrty to a meeting in (Joleman Street. Tliere 

ivas as'follows: — “ That there was found with 
ialmon a list of 160 oiheers of ihe late army : 
hat it was further discovered that there sliould 
mvebecn a meeting in London about the 10th 
:>t December, and that they intended about the 
end of January to have made sure of Shrews- 
bury, Coventry, and Bristol, and that they 
should rise in several parts at once : that 
where they were prevalent they should begin 
with assassination, which moved one of them 
to relate, ‘ That some of the late king’s judges 
were entertained in France, Holland and Ger- 
many, and held constant correspondence with 
those, and were fomented by some foreign 
princes.* That many anus were brought in 
order to this design, and that they bragged, 
'If they once got footing, they should not 
%vunt means to carry on their work.* That 
they were discovered by one of their party, 
and his relation coiilirnied by such intelligence 
from abroad, as never failed.” He further told 
them, “ That at Huntington many there met 
under the name of Quakers, that were not 
and rode there in multitudes by night, to the 
great terror of his majesty’s good subjects. 
Tliat it might be wondered at that some pro- 
posals were not made to remedy this impend- 
ing evil : but the king had advised with ihe 
duke of Albemarle, now present at this com- 
mittee, and has put two troops into ShrewsbuVy, 
and as many into Coventry ; who by the way, 
have broken a great knot of thieves, and taken 
20. That a rumour was spread, that the ap- 
pointing of thiscoiniuittee was only a plot to 
govern by an army ; but the committee was 
very sensible of the real danger, and hoped the 
Houses would be so too ; and that since alt- 
their adversaries were united to destroy them, 
so they should unite to preserve themselves.” 
[Sec 4 Cobb, Pari. Hist. 22>1, and 226.] 
Mr. Hatscll (3 PrecedeiUs 34,) observes, That 
though the Report as entered on the Lords* 
Journals, is very slmrt, there is in Toland’s Life 
of IJarrington, as cited in the Piog. llritann. 
another account said to be given by Lord 
Chancellor Clarendon at the joint Committee 
of Lords and Commons : It is as follows : 

* Thai one and twenty persons^were the chief 

* managers of it; that they met in Dow-street 

* Covent Garden, in St. Martiii*s-le- Grand, at 
' the Mill- bank, and in other places; and that 
' they were of seven ditVerent parties or interests, 

' as, three for the Common-wealth, three for 
‘ the Long Parliament, three for tlie City, three 
' for the Purchasers, three for the Dislumded 
' Army, three for the Independents, and thr^ 

' fop the Fifth Monarchy-Men. That their 

* first "consideration was how to agree on the 
' choice of Parlianicnt-incn against the ensuing 

* session ; aud that •specitil care ought to b« 
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they concerted the day and the niinfiner of their 
rising to set Christ on his throne, as they called 
it. But withal, the^ meant to manage the go* 
vernuietic in his name ; and were so format, 
that they had prepared standards and colours 
with their devices on them, and furnished them- 
selves with very good arms. But when the day 

* had about members for the city of London, as 

* a precedent for the rest of the kingdom to 
^ follow, whereupon they nominated the four 

* members after chosen, and then sitting in pnr-> 

^ linmeiit, but tliree ' of these being then pre- 

* sent stood up and cleared themselves of this 
^ aspersion. Tlieir next care was to frame a Pe- 

* tition to the parliament for a preaching minis- 
^ try, and liberty of conscience. Then they 

* were to divide and subdivide themselves into 
^ several councils and comiiiiitecs, for the 
^ better carrying on their business hy them- 

* selves or their agents and accomplices all 

* over the kingdom. In these meetings Ilar- 
< riiigton was said to be often in the chair : 

* that they had taken an oath of secrecy, and 

* concerted measures for levying men and mu- 

* ney.' The Chancellor added, that though he 
had certain information of the times and places 
of their meetings, and particularly these of 
Harrington and Wildman, they were neverthe- 
less so fixed in their nefarious design, that none 
of those they had taken would confess any thing, 
not so much us that they had seen or spoken 
to one another at thesr^ times or places: 
wliich obstinacy he thought must needs proceed 
from a faithfulness to their oath. 

Toland tells us, that upon Harrington’s im- 
prisonment one of his sisters threw herself at 
the king’s feet, and pressed that her brother 
might be examined before his majesty or be 
brought to a speedy trial, and that shortly 
nflerwards, lord Tiauderdale, sir Geoi^c Car- 
teret and sir Edward Walker were sent to the 
Tower to question iiim, and that be found 
means to traiisinit to hia sisters a copy of his 
Examination ; which 'ruhind publishes as fol- 
lows: 

The Examination of Harhinoton, 

taken in the Joucr of Lundoir, by the 
Earl of Lauderdale, sir George Carteret, 
and sir Edward Walker. 

Lord Lauderdale, Sir, I have heretofore 
accounted it an honour to he your kinsinaii, 
but am now sorry to see you upon this occa- 
fion ; very sqrry, I assure you. 

Harrington, My lord, seeing this is an oc- 
casion, I am glad to sec you upon this occasion 
—When he had said this, the Commissioners sat 
down, and Mr. Harrington standing before 
lliem, the Earl began in tiie following manner. 

L, Sir, the king thinks it strange that 
,you, who have so eminently appeared in prin- 
ciples contrary^ to his majesty’s government, 
and the laws of this nation, should ever since 
lie came over live so quiet and unmolested, 
and yet sliould he so ungrateful. Were you 
disturbed? Vfert you to much as affronted 


I camcb there was but a small appearance, not 
exceeding twenty. However they resolved to 
venture out into the streets and cry out,^ No 
' king but Christ. Some of them seemed per- 
suaded that Christ would oonie down and head 
them. They scoured the streets before them, 
and made a great progress. Some were afraid 

that you should enter into such desperate 
practices ? 

H. My lord, when I know why this is said 
I shall know what to say. 

L, VVell then, without any longer preamble, 
wilfyou answer me ingenuously, and as you are 
a gentleman, to what t have to propose. 

H, My lord, 1 value the asseveration, ^as 
I am a gentleman,’ as high as any man ; but 
think it an asseveration too low upon this oc- 
casion ; wherefore, witli your leave, 1 shall 
make use of some greater asscverutioii. 

i. For that do as you see good ; Do you 
know Mr. Wildman ? 

H, My lord, 1 have some acquaintance 
with him. 

L. When did you see him? 

1£, My lord, he and X have not been iu ene 
house together these two years. . 

L. Will you say so ? 

H, Yes, iiiy lord. 

L. Where did you see him last? 

H, About a year ago I met him in a street 
that goes to Drury Lane. 

L. Did you go into no bouse? 

//. No, luy lord. 

Sir George Carteret, That’s strange 1 

L. Come, this will do you no good : Had 
net you, in March last, n»eetings with him in 
Bow-street, in Cove lit Garden? where there 
were about twen^ more of you, where you 
made a speech about li;ilf an hour long, that 
they should lay by distinguishing names, and 
betake theinsvlves together into one work, 
which was to dissolve this parliuineiit and bring 
in a new one, or the old one again. Was not 
this meeting adjourned from thence to the 
Mill-bank? Were not yn'i there also? 

Jl, My lord, you may think, if these thing# 
be true, I have no rel'ugc, but to the mercy of 
God, and of the king. 

L, 'rriie. 

li. Well then, iny lord, solemnly end de- 
liberately, with my eyes to Heaven, 1 renounce 
the mercy of God and the king, if :iny of this 
be true, or if ever I thought or heard of this till 
uow that you tell it me. 

Sir G, Carteret, This is strange! 

L, Do you know Bareboiies ? 

//. Yes, iiiy lord. 

L. When did you see him ? 

II, 1 think rlmt I have called at ijis hout# 
or shop thrice in niy life. 

L, Had you never any meetings with him 
since the king came over ? 

//. No, my lord. 

Cr. Carteret, Tliis is Rtr.inge ! 

L, Do yo^kaow Mr. Ne\ iie ^ 

I/, Very well, iny lord. 
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and tfll were amazed at this piece of extrava- 
gance. They killed a great nianvy but were at 
last mastered by numbers ; and were all either 
killed or taken and execut^. * Upon this some 
troops of guards were raised. And there was 
a grear talk of a design, as soon as the army 

Z. When did yon see him f 

H. JVly lord, 1 seldom used to visit him ; 
but when he was in town, he used to see me at 
my house every evening, as duly almost as toe 
day went over his head. 

L. Were you not with him at some public 
meetings ? 

H. My lord, the publickest 'meeting I have 
been with him at, was at dinner at his own 
lodging, where 1 met sir Bernard Gascoigne, 
and, I think col. Zegge. 

Sir JEdward Walker. They were good safe 
company. 

X. What time was it ? 

H. In venison time, I am sure, for we had 
a good venison pasty. 

X, Do you know one Portinan ? 

jFT. No, my lord, I never heard of his name 
before. 

Sir G, Carteret., This is strange ! 

X. Come, deal ingenuously ; you had better 
confess the things? 

H, My lord, you do not look upon me ; 
(for 1 saw he did not firmly) I pray look upon 
me. Do you not know an innocent face 
from a guilty one ? Come, you do, iny lord ; 
every one does. My Lords, you are great men ; 
you come from the king; you are the mes* 
sengers of d^ath. 

X. Is that a small matter ? (at which his 
lordship gave a shrug.) 

H, If 1 be a malefactor, I am no old ma- 
lefactor : why am not I pale ? %vhy do not 1 
tremble ? why does not my tongue falter ? why 
have you not taken me tripping ? My lord, 
these are unavoidable symptoms of guilt. Do 
you find any such thing in me ? 

X. No, (which he spoke with a kind of 
amazement,) and then added, 1 have said ail 
that I think 1 have to say. 

H. My lord, but I have not. 

L. Come, then. 

H, This plainly is a practice, a wicked 
practice, a practice fur innocent blood ; and 
as weak' a one as it is wicked. Ah, my lord, if 
you had taken half the pains to examine the 
guilty, that you have done to examine the in- 
nocent, you had found it ; it could not have 
escaped you. Now, my lord, consider if this 
be a practice, what kind of persons you are 
that are thus far made instrumental in the 
hands *of wicked men. Nay, whither will 
wickedness go ? Is not the king’s authority 
(which should be sacred) made instrumental ? 
My lord, ibr your own sake, the king’s sake, 
for the Lord’s sake, let such villainies be found 
out and punished. — At this, lord Lauderdale 
appearing to be somewhat out of counten^ce, 
rose up, and fumbling with his band upon the 
table, said ; 


was disbanded, to raise a force that should be 
so chosen, and modelled, that the king might 
depend upon it ; and that it should be so con- 
siderable, that there might be no reason to ap- 
prehend new tumults any more. The earl of 
Southampton looked on a while : And when he 

X. Why, if it be as you say, they deserve 
punishment enough ; but otherwise, look, it will 
come severely upon you. 

H, My lord, I accejtfed of that condition 
before; 

X. Come, Mr. 'Vice-Chamberlain, it is late. 

H, My lord, now if 1 might 1 could answer 
the preamble. 

X. Come, say : so he sat down again. 

IL My lord, in the preamble you charge 
me with being eminent in principles contrary 
to the king’s government, and the laws of this 
nation. Some, my lord, have aggravated this, 
saying, that 1 being a private man, have 
been so mad as to meddle with politics : what 
had a private man to do with governmeut ?” 
My lord, there is not any public man, nor any 
magistrate, that hits written in the politics 
worth a button. All they that have been ex- 
cellent in this way, have been private men, as 
private men, my lord, ns myself. There is 
Plato, there is Aristotle, there is Livy, there is 
Machiavel. My lord, I can sum up Aristotle’s 
Politics in a very few words ; he says. There 
is the barbarous monarchy, (such a one where 
the people have no votes in making the Jaws ;) 
he says, There is the heroic monarchy, (such a 
one where the people have their votes in mak- 
ing the laws ;) and then he says. There is De- 
mocracy ; and affirms, that a man cannot* be 
said to have liberty, but in a Democracy only. 

Lord Lauderdale, who had hithdrto been 
very attentive, at this shewed some impatience. 

H, 1 say, Aristotle says so, I have not said 
so much. And under what prince was it ? 
Was it not under Alexander, the greatest prince 
then in the world ? 1 beseech you, my lord, did 
Alexander hang up Aristotle ? Did he molest 
him ? Livy, for a commonwealth, is one of the 
fullest authors; did not he write under Au- 
ustus Caesar? Did Cassar hang up Livy ? Did 
e molest him ? Machiavel, what a common- 
wealthsman was he ? but he wrote under the 
Medici, when there were princes in Florence ; 
did they hang up Machiavel, or did tliey mo-, 
lest him ? 1 have done no otherwise than as 
the greatest politicians : the king will do no 
otherwise than as the greatest princes. But, 
my lord, these authors had oot that to say for 
tlieinselves that I have, I did not write under a 
rince ; I wrote under a Usurper, Oliver. He 
Hving started up into the throne, his officers 
(as pretending to be for a Commonwealth) 
Kept a murmuring, at which he told them, 
that he knew not what they meant, nor 
themselves; but let any of them shew him 
what they meant by a Commonwealth, (or that 
there was any such thing) they sln»uld see that 
he sought not himself : the Lord knew he 
sought not bimselfi but to make good the 
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how this design seemed to be entertained 
I’magnified^ lie entered into a very free ex- 
yoetuUtion will) the earl of Clarendon about it. | 

He' said, they had felt the effects of a military 
government, tiiough sober and religious, in 
Cromwell's army : lie believed vicious and dis- 
solute troops would be much worse : The king 
would grow fond of them : And they would 
quickly become insolent and ungovernable : 

And then such men as he was must be only in- 


Cause. Upon this some sober jmen came to 
sne, and told me, if any man in England could 
ahew what a Commonwealth was, it was uiy- 
self. Upon this persuasion I wrote ; and after 
1 had written, Oliver never answered his otii- 
cers^as he had done before, therefore I wrote 
not against the king's government. And for 
tlie law, if the law could have punished me, 
Oliver had done it; therefore nay writing was 
not obnoxious to the law. After Oliver, lire 
Parliament said they were a Commonwealth ; 
I said they were not, and proved it : insomuch 
that the Parliament accounted me a Cavalier, 
tind one that had no other design in rny writ- 
ing, than to hridg in the king; and now 
the king, first of any man, makes me a Round- 
head. 

X. These things are out of doors ; if you be 
no plotter, the king does not reflect upon your 
writings. 

Upon this the Commissioners rose up, and 
^ent out ; but when lord Lauderdale was at 
the head of the stairs, 1 said to him, My lord, 
there is one thing more, you tax me with in- 
gratitude to the king, who had suffered me to 
Jive ui^disturbed : truly, my lord, had I been 
taken right by the king, ir had (by this exam- 
ple already given) been no more than iny due. 
lint I know well enough I have been mistaken 
by the king; the king therefore taking me for 
no friend, and yet using me not as an enemy, 
IS such a thing as 1 have mentioned to all I 
'have conversed with, as a high character of in- 
genuity and honour in the king's nature. 

X. 1 am glad you have had a sense of it; 
and so he went down. 

H. My lord, it is my duty to wait on you 
no further. 


struments to serve their ends. He said, he 
would not look on, and see the ruin of 4ns 
country begun, and be silent ; a white staff 
should not bribe him. The earl of Clarendon was 
persuaded be was in the right, and promised 
he would divert the king from any other force 
than what might be decent to make a shew 
with, and what might serve to dis|>erse unruly 
multitudes. Tiie earl of Sniithainproii said, if 
it went no farther he could bear it ; but it would 
not be easy to fix such a number, as would please 
our princes and not give jealousy."^ The earl of 
Clarendon persuaded the king, that it was ne- 
cessary for him to curry himself with great 
caution, till the old army should be disbanded : 
ior, if an ill humour got among tliern, they 
knew both their courage and their principles, 
which the present limes had for a while a little 
suppressed : Yet upon any just jealousy there 
might be great cause to fear new and more vio- 
lent disorders. By these means the king was 
so wrought on, that there was no great occa- 
sion given for jealousy. The amy was Co l>e 
disbanded, but in such a manner, with so much 
respect, and so exact an account of arrears 
and such gratuities, that it looked rather to he 
the dismissing them to the next opportunity, 
and a reserving them till there should be occa- 
sion for their service, chan a breaking of them. 
They were certainly the bravest, the best dis- 
ciplined, and the soberest army that had been 
known in these latter ages : Every soldier was 
able to do the functions of an officer. The court 
was at great quiet, when they got rid of such 
a burden^ as lay on them from the fear of such 
a body of men. The guards, and the new 
troops that were raised, were made up of such 
of the army as Monk recommended, and answer- 
ed for. And with chat his great interest at 
court came to a stand. He was little consider- 
ed afterwards.’’ * — See, too, 1 Maepherson, 17, 
18,19. 

* Ralph, vol. 1, p. 53, gives a curious extract 
from a work published in 1681, by captain Yar- 
ranton (with his name in the title page) to de- 
monstrate, that the whole accusation against 
the Presbyterians for being engaged in this al- 
I ledged Plot of 1661, was a forgery. 


^10. The Trial of Sir Henry Vane, knt. at the King’s-Bench, for 
Uigh-Treason : 14 Cuari.es II. a. d. 1662. [Written by 
Hirtiself.] 


^The points of law determined in this Case are 
thus noticed by the Reporters of the time ; 

** Memorandum, That in Trinity term, 14 Car. 
sir Hen. Va;>e %vas iiidicied at the King’s- 
Bench for compassing the dfath of kin^ 
Charles the 9nd, and intending to change the 
kingly ^'iverument of this nation ; and the 
overt-acts which were laid, were, that lie with 
divers other unknown person^ did meet and 
consult of the means to dt stroy the king ami 
government; and did take upon him ihe go- 


vernment of the forces of this nation hy sea 
and land, and appointed colonels, captains, 
and officers, and the sooner to effect bis 
wicked design, did actually in the county of 
Middlesex raise war. And upon his trial, be 
justified that what he did was by the autho- 
rity of parliament, and that, the king was 
then out of possession of the kingdom ; and 
the parliament was then the only power 
regnant; and thciefnre, no treason could be 
committed against the king : and lie ol^ected. 
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that a levying war in Surrey could not be | ^ 
gfven in evidence Co a jury in Middlesex ; ' 
and he desired to oiFer a Bill of Exception, 
because these things were over-ruled by the 
Court ; and in this case these points were re- 
solved of by the Court. 

1. TJiat by the death of king Charles the 1st, 
that long parliament was actually deter- 
mined ; notwithstanding the acts of parlia- 
ment that it should not be dissolved but 
by consent of both Houses. Fur every 
parliament is called to consult *with the 
person of the king who calleth it; and 
therefore upon his death it is determined; for 
tlicy can no longer consult with him, for 
which end they were called. And a case 
was cited to be resolved, that where, in the 
13 of queen Eliz. an act of parliament was 
made, that a Coininitisioii of Sewers should 
continue for ten yeai*5, unless the same be 
determined or repealed by any new com- 
mission, or by superscde{ts^ king James granted 
such a commission and died within that time; 
adjudged, that the commission was deter- 
nuned; fur all commissions are determined 
by the death of the king who grants them, 
and this point of the actual determination of 
that parliament by the <loath of king Charles 

#hG 1st, was beibre that time, resolved by all 
the judges of England, as my lord Bridgeman 
told rtie. But note, there were no special 
words to continue the parliament upon the 
king's death. 

2. It was resolved, tliat the king Charles the 
2nd, was de facto kept out of the exercise of 
the kingly omce by traitors and rebels; yet 
he was king both dc facto et de jure. And 
all the acts which were done to the keeping 
him out were high treason.’* 

* Mr. East observes, the latter part of 
this Resolution furnishes the true ground of the 
judgment. Sir li. Vane was actively instru- 
mental in preventing the king from ^ assuming 
his authority. But it is a misapplication of 
terms to say that that prince was king de facto 
before the period of the Restoration.’’ To be 
sure, if Charles the Snd was king de facto dur- 
ing the dillerent usurpations which intervened 
between his father’s death and his own Resto- 
ration — while be was a wanderer, a beggar and 
an outcast — it seems idle to talk of any distinc- 
tion between a king de facto and a king dejure. 
Still, however, the case is not absolutely clear, 
and the obscurity has not been dimioisiied by 
a practice of not attending to the precise force 
of the terms of the stat. 11 H. 7. c. i. which 
is as follows : 

* Tiic king our sovereign lord, calling to his 
^ remembrance the duty of allegiance of htr 
" subjects of this his realm, and that they by 

* reason of the sanae are bound to serve theii 

* prince and sovereign lord for the time being. 

^ in his wars, for the defence of him, and the 

* land, against every rebellion, powet^ ancf 

* might, reared against him, and with him tc 
< enter and abide in service so battle^ if case 

7 


* S. It was resolved that the very consultation 
and advising toother of tlie means to destroy 
the king and his government, was an overt 
act to prove the coinpadsing of the king’s 
deatii. 

so require; (2) and that for the same service, 
what fortune ever fall by chance in the same 
battle against the mind and will of the prince 
(as in this land some time passed liath been 
seen,) that it is not reasonable, but against all 
laws, reason, and good conscience, that tlie 
said subjects going with their sovereign lord 
in wars, attending upon him in his person, or 
being in other places by his commandment, 
within this land, or without, any thing should 
lose or forfeit, for doing their true duty and 
service of allegiance. (3) It he therefo^re or- 
dained, enacted, and established by the King 
our sovereign lord, by the advice and assent 
of the Lords spiritual and temporal, and the 
Commons, in this present parliament asivein- 
bled, and by authority of the same, that fioiii 
henci'forth no maiiuer of person or person:;^ 
whatsoever Jie or they be, that attend upon 
the king and sovereign lord of this land for 
the time l>eing, in his person, and do him true 
and fuilhful service of allegiance in the same, 
or be in other places by his commandment in 
his wars, within this land, or without, that for 
the said deed and true duty of allegiance, he 
or they be in no wise convict or attaint of 
High Treason, ne of other otfences for that 
■ cause, by act of parliament,* or otherwise by 
’ any process of law, whereby he, or any of theiT>, 
shall lose ,or forfeit life, lands, tenements, 
rents, possessions, hereditaments, goods, chat- 
= tels, or any other things ; but to be fur that 
deed and service utterly discharged of any 
vexation, trouble, or loss. (4) And if any act 
or acts, or other process of the law hereafter 
' thereupon for the same happen to be made, 

' contrary to this ordinance, that then that act 

* or acts, or other processes of the law, whatso- 

< ever they shall be, stand, and he utterly 

* void. (6) Provided alway, that no person or 
^ persons sbull take any heiieht or advantage 

* by this act, which shall hereafter decline from 

< lus or their said allegiance.’ 


* Acts of parliament derogatory from the 
power of subsequent parliaments bind not. 
So the statute 11 Hen. 7. c. 1. which directs, 
that no person for assisting a king de facto shall 
be attainted of Treason by act pf parliament or 

Otherwise, is held to be good only as to com- 
mon prosecutions for High Treason ; but wiU 
not restrain or clog any parliamentary attainder. 
Because the legislature, being in truth the so- 
vereign power, it always of equal, always of ab- 
solute authority ; it acknowledges no superior 
upon earth, which the prior legislature must 
have been, if its ordinances could bind a sub*^ 
sequent parliament. And upon same prin- 
ciple Cicero, in his letters to Aiiicus, treats 
with a proper contempt tliese rcstj aiuing clauses, 
which endeavour to tie up the hands of tuo- 
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^ 4. It ws^s resolved that in this case, the trea- county of Middlesex, and the levying war 
■on lai4 in the Indictment bcii^ the compass- - being laid only as one of the overt acts to 
ing of the kjng^s death, which was in the prove the coinpassing of the king's death. 


From hence," says Hawkins, PI. Crown, 
B. i. c. 17. 8. 14. ** it clearly follows, that one 
out of possession is so far from having any right 
to our allegiance, by virtue of any other title 
which he may set up against the king in being, 
that we are bound by the duty of uur allegiance 
to resist him." Blackstune (4 Coin. 77.) after 
shewing the illet 4 itifnacy and absurdity of this 
inference, says, The true distinction seems to 
be, that tlie statute of Henry 7th does by no 
means command any opposition to a king, dt 
jure; hut excuses the obedience paid to a king 
de Jacio,^ Now, to apply the statute to the 
case of Charles tiie 2nd, none of the* acts which 
were done in the interval between the death of 
his father and his own restoration, and which 
werealledged to be acts of treason against him, 
were done in attendance upon, or allegiance to 
any king for the time beings Izc. It seems, 
therefore, to be very clear, that none' of the 


ceeding legislatures. * When you repeal the 

* kaw itself,' says he, * you at the same time 

* eepcal'* the prohibitory clause, which guards 
^ against such repeal. Blackst. Conun. In- 
troduction, vol. i. p. QO. 

The citation of authorities to establish this 
doctrine might appear to lie somewhat like the 
quotation of Seneca or Epictetus to prove the 
, certainty of death, or the instability of fortune; 
for the maxim * Leges postcriores priores con- 

* trarias abrogaiit* is, as Bhickstone himself has 
observed, a general principle of universal law. 
Some allusions to this doctrine were made in 
the Parliamentary Debates, which took place 
in 1792, upon a bill respecting the redemption 
of the National Debt (stat. 32 Geo. 3. c. 55.) 
It may however be here noticed, that there is 
not ill this statute any attempt to derogate from 
the power of future parliaments; although 
some of the arguments employed in those De- 
bates, seem to have supposed that the bill con- 
tained matter of that sort. The cases which 
appear to |;ive room for the most weighty argu- 
ments in support of a legal derogation from the 

power of future parliaments are these two : 
1. That 'of the union of independent legisla- 
tures upon certain fundamental and essential 
conditions. 2. That of an oath prescribed, 
by act of parliament, to be taken by one or 
more of the bremches of all future parliaments, 
to preserve and maintain, without alteration, 
any of the established laws. As to the former 
of these cases, see Mr. Justice Blackstone's 
Note, concerning the fundamental and essential 
conditions of the Union between England and 
Scotland, (Introd. to the Commentaries, p. 98.) 
and Bishop Warburton's Alliance between 
Church and State, as referred to in that Note. 

* * Com lex abrogatur, illud ipsum abroga* 

* tor, quo non earn abrogari opurteat,’ 1. 3. 
ep. 23. 


doers of those acts cleriveii a title to impunity 
from the enacting words of the staiote. It is 
asserted, that the enactment of this statute is 
declaratory of the common law, and the 
preamble of the' statute seems to prove this : 
(for as to the authorities from Edward 4’s time 
they are not in point nor, indeed, would any 

• Of these the chief is the Case of sir Ralph 
Grey, 4 Ed. 4, cited in t Hale's Hist. Pl.Cr.61, 
103. from the Year-book. This Case is thus 
related by Stow in his Annals, p. 417, (and an 
Abridgement of it is given in Selden's Titles of 
Honour). The 15th of May 1 464, king Henry's 
power being at Hexham, the lord Montacute 
with a power came thither, and inclosed them 
round about. There were taken and slain 
many lords that were with king Henry, but he 
himself was fled four days before into Lanca- 
shire, where he and others lived in caves, full 
hardly, unknown more than a year. On Tri- 
nity Sunday, king Edward made the lord Monta- 
cute earl of Northumberland, and warden of the 
Marches. The earls of Warwick and Northum- 
erlnnd took Bambrotigh Castle ; and sir Rsdph 
Grey being taken in Bainbrougii, for that he had 
sworn to be true to king Henry, was coildenined, 
and had judgment given upon him by the earl of 
W orcester, Iligh Constable of England, as follow- 
etli : ‘ Sir Ralph Grey, for thy treason, the king 

* had ordained that thou sliouldest have had thy 

* spurs taken off by the hard heels, by the hand 

* of the roaster cook, who is here ready to do 

* as was promised thee, at the time that he 

* put on thy spurs, and said to thee as is ac- 

* customed : Tnat an thou be not true to thy sove- 
^ reign lord, he shall smite off thy spurs with his 

* knife, hard by the heels, and so shewed him 

* the master cook, ready to do his office with 

* his apron and his knife^^ Moreover sir Ralph 

* Grey, the king had ordained here^thou may- 
' est see the kings of Arms and Heralds, and 

* thine own proper coat of arms, which they 

* should tear off thy body, and so shouldest thou 

* as well be disgraded of thy worship nobles and 

* arms as of thy order of knighthood. Also 

* here is another coat of thine arms reversed, 

* the which thou shouldest have worn on thy 

* body, going to thy death-wards, for that be- 

* longeth to thee after the law : notwithstand* 

* ing, the disgrading of knighthood, and of thine 

* arms and nobles, the king pardoneth that, 
^ for thy noble grandfather, who suffered trouble 

* for the king's most noble predecessors. Now 

* sir Ralph Grey this shall be thy penance : thou 

* slmlt go on thy feet unto the town's end, and 

* there thou shalt be laid down and drawn to a 

* scaffold made for thee, and thou shalt have 
' thy head smitten off, thy body to be 
^ burnt in the fires^ thy head, where the 

* king's pleasure shall l>e.’ This judgment 
was pronounced at Doncaster, against tlia 
said Ralph Grey, for rebelling and keeping 
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though this levying of war be laid in the In- 
dictment to be in Middlesex^ yet a war levied 

decisions on the subject, arising out of the 
storms of long civil wars and made before the 
agitation produced by those storms had sub- 
sided, be of very great authority.) But still, 
unless (which I presume will not be contended) 
the words * Frince and Sovereign Lord^ have a 
mure extensive signification than the word 

of the castle of Baiubrough, against king Ed- 
ward/' 

According to the Year Book it should seem 
that some particular circumstances of Grey’s 
punishment, and not his conviction and pu* 
iiishment generally, were owing to the perjury, 
treachery, and duplicity which he had exercised 
as well to Henry the 0th as Edward the 4lh, 
and if this be the true construction of the book 
lord Hale seems to have been somewhat wrong 
in his understanding of it. lie twice no- 
tices Grey’s Case, ubi tup, 

III the former of those places he says, Upon 
the same account it is, that though there be an 
usurper of the crown, yet it is treason for any 
subject, while the usurper is in full possession 
of the sovereignty, to practise treason against 
his person ; and therefore, although the true 
prince regain the sovereignty, yet such attempts 
against the usurper iii compassing his death 
have been punished as treason, unless they 
were attempts made in the right of the rightful 
prince, or in aid or assistance of him, because 
of the breach of ligeance, that was temporarily 
due to him, that was king de facto; and thus 
it was done 4 E. 4, 9 E, 4. 1 ; though H. 6, 
was declared an usurper by act of parliament 
1 £. 4, and therefore king Edward 4, punished 
Ralph Grey with degradation, as well as death, 
not only for his rebellion against himself, but 
also * pur cause de son perjury et doublencss, 

• qu’il avoit fait al roy H. C.’ 4 E. 4* 20.” — 
In the latter, he says, A king de facto but 
not de jure^ such as were H. 4, H. 5, 11. 6, 
R. 3, li. 7, being in the actual possession of 
the crown is a king within this act, so that 
compassing his death is treason within this 
law ; and therefore the 4 E. 4. 20. a, a person 
that compassed the death of 11. 6, was attainted 
for that treason in the time of the rightful 
king ; but had it been an act of hostility in 
assistance of the rightful heir of the crown, 
which afterwards obtained,^ tliis had not been 
treason.” 

It is very surprising, that Foster, who seem^ 
to have paid much attention to this Case of 
sir Ralph Grey ; see his hooke in p. 397, and 
the conclusion of his Advertisement prefixed to 
the editions, subsequent to the first, of his book) 
should, referring to Hale’s account of the Case, 
express himself, as be docs, in the following 
words. 

It is not to iie imagined, that they [princes . 
will consider the former as traitors for a^s of 
hostility done or attempted in aid. of them- 
selves. 1 verily believe no prince in his right 
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by him in Surrjr, might be given in evidence ; 

for being not laid as the treason, but only as 

King it does seem that this'** clear and full 
parliamentary declaration,” as Foster calls it, of 
the ancient law and constitution of England, ' 
founded on principles of reason, equity, and good 
conscience, confers not upon the doers of the be- 
fore-mentioned acts any better title to ihipunifjr 
than they derived from the enacting part of the 
statute. Agreeably to this, Fosrer, when he 
secs himself to guess, *' what did the Court 
mean by calling Charles the 2nd * a king da 
* facto y” says, ** they could not mean, what 
every soul before themselves understood, a king 
in the actual and full exercise of the regal power. 
They meant, 1 presume, as his lordship (Hale), 
upon another occasion,” [^that of a right heir 
who once had possession oi the crown but ie 
ousted by an usurper, see 1 Hale’s P. C. 104.] 
** is pleased to express himself, one quasi in 
ponession of the crown; since, during the 
usurpation, no other person did claim to act 
under the regal title.”* 

The same, or something very like it in effect, 
is, I suppose, the meaning of Hawkins (Book 
1. c. 17. s. 18.) where, in order to justify or 
rather perhaps to account for the resolution 
that Charles the 2nd was king de facto as well 
as dejurCf from his father’s death, he says, ** It 
is apparent, that no other person was in pos- 
session of any sovereign power known to our 
laws.” See, too, what the Chief Baron says in 
the case of Cook the Regicide, a?i/e, vol. 5. p. 
1114. ** That, that king Henry the 7th did, 
was to take care of the king de facto against 
the king de jure; it was for a king, and kiAglv 
government: it was not for an aiitimonarchical 
government.” 

senses ever did. His lordship [Hale] doth 
indeed in the passages just cited mention the 
case of sir Ralph Grey ; and supposeth, that 
he was punished in the time of Fdw. 4. for 
treasons committed against Henry 6. in aid of 
Edward. But, 1 doubt, that case will not war- 
rant any such supposition. ” 

It is observable moreover, that this gross sur- 
prising misrepresentation of Hale occurs in a- 
discourse in the revisal and completion of which 
Mr. Justice Foster in his pre&ce gives us to 
understand, that he spent the leisure of a long 
vacation ; and of which he says, * that it may 
at least serve to guard young ai^ inexperienc- 
ed minds against some impressions, which a 
modest deference to the opinion of so great 
an author may have made upon them/ 

* Cromwell felt or pretended to feel the im- 
portance in this respect of the title of King. 
See the conference between him and Wliite- 
iocke recorded in the Memorials of the latter, 
under date Nov. 7, 1652. Whitelocke told the 
Lord General that the 11 7, would be 

little regarded by their enemies if they got the 
upper-hand. 



127] STATE TRIALS^ UCHAUCsn 

' Om overt act to prove the compassing, it is a | 
transtcorj thihg which may he proveri in ano- * 

Thus, the statute 11 H. 7. c. 1. does not 
teem in its enacting or declaratory parts to 
extend impunity to any who resist a king de 
Jure, unless they do so in adherence to a king 
de facto i and this was not the case of sir 
Henry Vane* 

Fobter does not give a positive opinion for 
or against the right to impunity of persons who 
act in adherence to usurpers, liot being kings, 
against kings de jure ; but what he does say 
seems to tend very strongly in favour of such 
right. He forcibly urges the preamble of the 
statute as declaratory of the Common Law. 
He enforces the mutuality uf the obligations 
of protection and allegiance : and all that he 
says on the grounds of reason and equity is 
equally applicable to all forms of usurpation. 
The subject, says be, entereth not into the 
question of title, he hath neither leisure nor is 
he at liberty to enter into that question, but he 
seetli the fountain from whence the blessings of 
liberty, peace and plenty flow to him, and 
there he payeth his allegiance.*' 

Dlackstone, in treating of kings de facto and 
de jure, cautiously avoids all allusion to this 
case of sir Henry Vane ; but upon the princi- 
ple of the impunity of adherence to an usurper 
lie is at least as strong us Foster. 

When an usurper,** he tells us, **i3 in pos- 
session, the subject is excusc^d and justified in 
obeying and giving him assistance : otherwise, 
under an usurpation, no man could be safe, 
if tj^e lawful prince hud a right to hang him for 
obedience to the powers in . being, as the 
usurper would certainly do for disobedience. 
Nay farther, as the mass of people are imper- 
fect judges of title, of which in all cases pos- 
session is prima facie evidence, the law com- 
pels no man to yield obedience to that prince, 
whose right is by want of possession rendered 
uncertain and disputable ; till providence shall 
think fit to interpose in his favour, unci decicio 
the ambiguous claim : and therefore, till he is 
entitled to such allegiance by possession, no 
treason can be committed against him.** 

It may be snidi that as by the common law, 
England is a kingdom, the law can r.ever »e- 
cognise any other sovereign power than tinut 
pf a king (agreeably to the expression in Haw- 
kins, ubi sup.) But as this objection is obvious, 
so likewise is un aiisw'cr to it. Kngland is not 
only a kingdona, but it is a kingdom descendi- 
ble according to certain rules. If, for th^ pur- 
pose of giving effect to the fundamental prin- 
ciples of reason, equity, and good conscience, 
the law can contemplate and provide for a 
violation of the consiitutioiial descent of the 
sovereign power, it surely vpuy in like manner 
and for the same purpose contemplate and 

( irovide for a violation of the constitutional 
brms of administering the sovertign power. 

See, too, on this mutter,^ Murtci/s Speech, 
ante, vol. 5. p. 120S. 

It if to. be hoped that to Englislimen this 
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ther county. But if an Indictment be for 

levying war, and that made the treason for 

subject will never again fiossess any other 
source of interest than its curiosity. Perhaps 
therefore, this note should have been spared. 
It shall now (after referring the reader to 
Hawkins and Blackstone, nhitup. 1 Hale's H. 
P. C. 61, ]0'2, and the elaborate discussion in 
Foster's fourth Discourse,, and recommending 
to his considerntiun the effect ascribed by 
Hawkins and Foster to the Resolution that 
Charles the 2nd had been king de facto ) be 
concluded in Foster’s words. 

' Sir Henry Vane’s was a very singular case, 
and the transactions in which he bore a part 
happened in a conjuncture of aflairs which never 
did exist before, and, I hope, never will again ; 
an usurpation founded in the dissolution of the 
ancient legal government, and the total sub- 
version of the constitution. 

** 1 will therefore say nothing to the merits 
of the question, more than that the rule, laid 
down by the court, involved in the guilt of 
treason every man in the kiiigdoiu who had 
acted in a public station under a government 
possessed in fact for twelve years together of 
sovereign power ; but under various forms at 
different times, as the enthusiasm of the herd 
or the ambition of rlicir leaders dictated. 

** L. C. J. Hale, when of higivrank attlic bar, 
took the engagen)ciit,(ai7/if, v. 5. p. 211) ^To be 

* true and faithful to the Commonwealth of 

* England without a King or House of Lords.' 
This, in the sense of those who imposed it, was 
plainly an engagement for abolishing kingly 
govern rnent, at lea^t for supporting the aboli- 
tion of it ; and with regard to those who took 
it, it might, upon the principles of sir Henry 
Vane’s case, have been easily improved into 
an overt-iictof treason aeuinst king Chsirles 2.” 

[This Engagement was,to be true and faithful 
to the CMmnion wealth of England, as it is now 
established without King or house of Lords. 
Sec Whitelocke under date June 1649. It is 
remarkable, that of the Act for subscribing 
the Engagement, 2 January, 1619-.50,” nothing 
hut the lirle is inserted in Scobrll’s Acts and 
Ordinances. On the 23d of February follow- 
ing, farther time was given for subscribing the 
Engagement. On the 19th of Juti. 1653-4, 
shortly after the assumption by Cromwell of 
the Protectorate, the Acts and Resolves of 
Purliameiit fur taking the Engagement were 
repealed by iiii net, which recites. That 

many general and promissory oaths and eti- 
gagetnciits in former times imposed upon tb^ 
people of this nation have proved burthens and 
snares to tender consciences." W Intelocke, 
under date Jan. 22, 1649-50, says,“ The taking 
of the Rngagemeut slicks most with the Pres- 
byterians, w ho pretend conscience to oppose 
it, but the Cavaliers in policy suhscrihe it." 

It appears that Chief Justice Vaughan was 
more scrupulous than Hale. The son of the 
former in his preface to his fathers Reports 
tells us, that 
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which the party is indicted, in that case it is ** 5. It was resolved, that the sCat. of VV. 3. c. 

lo6al, and most be laid in the county wltere 31| which giveth the Bill of Exception, cx- 

in truth’ it was.* tends only to civil causes, an^ not to crimi- 

^ — nal ; the words of the stat. are, * Cum aliauis 

** From tlie year 1641, in which he retired * implacitatur cnram aliquibus Josticiariis/ 

fi-om the parliament, until the year 1660, in &c. And the intention never was to give 

which God blessed us with the Restoration of such persons.liherty to put in Bills of Excep- 

our present king, he did in a manner quit his tion, for then there would be no trials of that 

profession : for in that time he never received nature ever dispatched in any time, neither , 

H fee from any person whatever, nor could be here nor in the Circuico, if every frivolous 

prevailed with to appear in any court, ahhout^h exception which a prisoner would make, 

exceedingly importuned to it by such ns had a should be drawn up in a Bill of Exception ; 

desire to make use of his abilities: sind the ■ - 

reason I have heard him assi^in for it, was, Ilhlt, Chief Justice ; ** If there be a design to 

* That it was the duty of an honest mail to kill the king, and there are several overt acts 

* decline, as far as in him lay, owning juiis- to prove that design, and one is in one county 
^ dictions that derived their authority from any and another is in another county, the party 

* power, but their lawful prince/ ” may be indicted in either of the counties, and 

* This Mr. East says must be understood to evidence may be given of both those overtacts 
mean, ' that after proof of an overt act in the though in several counties. It is true you 
< county in which the treason is laid, evidence being indicted in Middlesex, makes it necessary 

* may be given of any other overt acts, of the that some evidence should be given of some 

* same species of treason in other counties.’ things done in Middlesex, as lliere is, as your 
Mr. East makes a question (upon the authori- meeting at Mrs. Monntjoy’s, and at the Nag's 
ty as it seems of the MS. compilation, which Head in Covent Garden, and the Sun in the 
he cites by the title of MS. Sum. and of which Strand, where there were several consults, which 
he gives an account at the end of the preface arc overt acts of the same treason. And if 
to his own work), whether the distinction laid treason be committed in several counties, the 
down in .this 4th Resolution, between levying party may be indicted in any one, and the evi-* 
war when laid as the treason, and levying war donee may be given of facts done in all^" 
when laid only as the overt act to prove the See the Case of Whitbread and others, 
compassing, and wliether the position that trea- (a. d. 1679, infra). Gavan one of the prisoners 
son in levying war is local, can be right : and observed, ‘ I am accused by one witness con- 
he cites the cases of Danimaree and others, cerning one fact, and by another concerning 
(a. d. 1710, post.) where in an indictment for another; the one committed Jiere at London, 
levying war in Middlesex, acts done in Loudon the otht^r in Staifordshire ; I desire, therefore, 
were given in evidence, and the case of Den* to know, whether the witness thnt swears fhe 
con (a. d. 1746, infra, and Foster 9,) where in thing done in Stffordshire, and the other wit- 
an indictment f*ir *!evying war in Cumberland, ness, that swears wJiat was done in London, 
evidence of acts done in other counties was * can be esteemed two witnesses, according to 
olnected to, but it was held by Mr, Justice the law, ro convict me of treason? — L. C. J. 
Abney and Mr. Justice Foster, * that it was North, Yes, I’ll tell you, if it were a matter 
‘ indeed necessary that some overt act laid, be * of doubt, it might be found specially, and be 

* proved on the prisoner in Cumberland, but * argued, but it is a matter that hath been al- 

* that being done, acts of treason tenriing to ^ ready resolved in the case of sir Henry 
^ prove the overt acts laid, though done in a ^ Vane at the King’s-bench bar, who was in- 

* foreign county,’ (perhaps it should rather be * dieted for levying of war against the king; and 
Uiat acts of treason though done in a foreign ^ there one witness proved the levying of war 
jcounty tending" to prove the overt acts laid,) ‘ in one county, and the other proved the levy- 
‘ may be given in evidence.’ On this point it * ing of war in another county ; and so, though 
is said, that Lord Chief Justice .Willes dc- ‘ they were but single witnesses of single facts, 
dined giving any opinion. But as to this (see * yet being both came up to the indictment, 
the Case infra.) Mr. Justice Foster in his Re- * they were adjudged sufficient to maintain it. 
ports adds. That no objection was made during ^ So it is in your case, here is one witness for 
the whole course of the trials, to the giving * the proving your hand to the p^er which was 
evidence of overt acts in a county different ^ far the murder of the king, and there is ano- 
from 4hat where the fact was laid; an overt * ther witness of your discourse to the same 
met having been first proved in the proper * purpose ; the fact is yout joining and con- 
county. And that sort of evidence was given ^ spiring to destroy the king, and to levy war 
in almost ail the trials. In a. n. 1696, sir Wil- ^ against him, and both these are proved to the 
liam Parkyns was indicted (see the Case, infra.\ f fiill of the indictment by these witnesses ; 
for compassing, &c. the king’s death, and all • and though they are Jo several particular 
the overt acts were laid in Middlesex. On the ‘ facts, yet they are all overt acts of the same 
trial evidence being ^iveii of a conversation in * treason.— -Gevan. My lord, I have a con- 
Hertfbrdshire the prisoner submitted, whether ' trarv opinion to that in Serjeant Rolls,— -i. 
words spoken in Hertfordshire, could be *evi- ^ C. J. North, But this is a known case, ei|Ki 
dence of a treason acted in .Middlesex. By * tlie law is settled therein.’ 

TOL. VI. K 
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nu€d longer than usual, they should have 
more power than another pariiauient, which ; 
is- but ihe l£vig*s council: And thougli it is 
not to be dissolved, but by another act, yci 
by the kind's death it is determined in fact, as 
marriage enacted not to be divorced till ano- 
ther act, yet it is done by death ; and betwixt 
king and parliament is a like conjunction. 
And had an army in the life of king Charles 
the Ist, forced and packed any of tlie parlia- 
ment, It had been a suspension of a parlia- 
ment till it might resort again to its freedom, 
as is the law of ail nations. 'I'wisden ad 
idem, it had been without question, had 
not the act been made that it should not be 
dissolved, which word is not extendable to a 
discontinuance ; so it saith, no act done or 
to be done shall dissolve it, his deatli is no 
such net ; Mallet and Foster ad idem^ it 
was only to treat * nobiscuni,’ which is meant 
in the king’s political and personal capacity, 
'and so determined by his death, whereby 
those capacities were severed, which to do, 
or suppose, by any other, is the greatest trea- 
son, the law making no such distinction : but 

* eo instantc,’ that one dicth the other is king. 
Cither House may commit treasoii, though 
the parliuiueut, viz. king, lords, and com- 
mons cannot. Twisden rebuked the abomin- 
able distinction of the l^ig*s capacity; and * per 

* Curiam,’ the endeavmiring to keep the king 
out, chough he be not in possesstoti, is trea- 
son ; and counsel, by Twisden, is not to be 
allowed in things that tend lo subvert fundu- 
iiieiitals,,as ScoYa’s Case. 

** Sir Henry cited Westm. 2, cap. 31, that he 
bught (o have a hill of excoprioii sealed by 
the Court, and the indictment to that end 
read in Latin, which the Court denied, as a 
thing unreasonable, the statute not extend- 
ing to any indictment, by Glyn the king’s 
serjcanl, (or this in no supersedeas ; but that 
judgment and execution may he had not- 
withstanding, and so this would be to no pur- 
pose, and no gaol-delivery would ever be if 
it' should be allowed. Hut by sir Henry 

. Vane, the parliament have declared that exe- 
cution should be remitted in case judgment 
pasbeth : which petition of the houses, and 
grant of the king, were read. Windham, 
X)id the prisoner not understand English, it 
ought to be rend in Latin ; but no copy of 
the indictment was ever delivered in Latin 
or English. Twisden, as the rest, delivered 
his opinion^ that a bill of exception is not 
within the statute, nor ever heard of; and 
at common hiw this bill lieth in no case. 
The chief justice having given judgment, 
declared that the petition of the houses, 
was not to be allowed by the king, in case 
tiie prisoner were obstinate, as ^he had been 
in broaching ill documents and fundamentals. 
3 ; Lambert excepted to the indictment that 
he was named without addition, which was 
mistaken. And so the court gave judgment, 
and declared him more capable of the beiie- 
iit of the houses petition than sir Henry 
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Vuiip, by his fair carriage ; And sir Henry 
Vane soon after was beheaded on Towrer-hill, 
and Liimbert sent to Gersey.” Keble. 

Of this Case of sir Henry Vane some considera- 
tion was had in the controversy which was 
excited by lord Russell's Case, a. d. 1683, 
See ilie dilferent articles subjoined to bis 
Trial in this Collection. See also a Note to 
the CiLse of Anderton, a. d. 1693, infra*^ 

Sir Henry Vane being committed for High 
Treason, )iad prepared the following Argument 
for his Defence, before he knew how the In- 
dictment would be laid. 

His intended Argument, 

The Offence objected against me, is levying 
War, within the Statute 35 Ed. 3. and by conse- 
quence, a most high and great failer in the duty 
which the subject, uccordiiig to the laws of 
Efigland, stands obliged to perform, in relation 
to the Imperial crown and Sovereign power of 
England. 

The Clime, if it prove any, ‘must needs be 
very great, cumidering the circumstances with 
which ic hath been accompanied : for it relates 
to, and takes in a series of pubjic action, of 
above 20 years continuance. It rook its rise 
and had its root in the being, authority, judg- 
ment, resolutions, votes, and orders of a par- 
liainenr, and that, a parliament not only autho- 
rized and commissioned in the ordinary and 
customary way, by his majesty’s writ oV sum- 
mons, and the peoples election and deputation, 
subject to adjournment, discontinuance, and 
dissolution, at the king’s will ; but which, by 
pxprc.s.s act of parliament, was constituted in 
its continuance and exercise of its power, free 
from that subjection, and made therein wholly 
to depend upon their own will to be declared 
ill an act of parliament, to be passed for that pur- 
pose, when they should see cause. To sfieak 
plainly and clearly in this matter ; That which 
IS endeavoured to be made a crime and an of- 
fence of such an liigh nature in my person, is 
no ocher than the necessary and unavoidable 
actings of the representative body of the king- 
dom, fur the preservation of the good people 
thereof in their allegiance and xluty to God and 
his law, as also from the inimiuent dangers and 
destruction threatened tliciu, from God’s and 
their own enemies. 

This made both Houses in their Remon- 
strance, May 26, 1642, protest, if the ma- 
lignant spirits about the king should ever force 
or necessitate them to defend their religion, 
the kingdom, the privileges of parliament, and 
the rights and" libertibs of the subjects, with 
their swords; the blood and destruction tliat 
should ensue thereupon, must be wholly cast 
upon* their account, God and their own con- 
sciences telling them, that they were clear ; 
and would not doubt, but that God and the 
whole world would clear them therein.* 

fn bis majesty’s Answer to the Declaration 

* See 2 Cobb. Pari, Hist. 1297. 



1471 STATE TRIALS, 14 Charles IL l(i6Q.-^or tfigh Treatm. [VSJ 


of the two Houses, May 19, 164^, ho ac- ' 
knowledgeth his ^oing into the House of Com- 
moiib to deniand the five members, was a a 
error.* And that was it, which gave the par- 
liament the first cause to put themselves in a 
posture of dcfeace, by their own power and au- 
thority, in colnlnandill^ tl»e Trained- Bands of 
the City of Londem to guard and secure them 
from violence, in the discharge of their trust 
and duty, as the twii Houses of Parliament ap- 
pointed by iict, to continue, ns above-mentioned. 

The next cause was, his majesty’s raising 
Forces at York, (under pretence aguard) 
expre-iSfr-d in the humble Petition of the Lords 
and Commons, May 23j 1642,t wherein they 
beseech his majesty to disband all such forces, 
and desist from any further designs of that na- 
ture, otherwise they sliouki hold themselves 
bound in duty towards God, and the tru>t re- 
posed ill them by the people, and the funda- 
mental laws ancl constitutions of this king- 
dom, to employ their care and utmost power 
to secure the parliament, and preserve the peace 
and quiet of the kingdom. 

May '20, 1043, The two Houses of parliament 
gave their judgment, in these votes. 1. That 
it appears, that the king (seduced by wicked 
counsels) intends to make war against tlie par- 
liament, who ill all their consultations and ac- 
tions have proposed no other end to themselves 
but the care of his kingdoms, and the perform- 
ance of all duty and loyalty to his person. 3. 
That whensoever the king maketh war upon 
the parliament, it is a breach of trust Veposed 
ill him by his people, contrary to his oath, 
and tending to the rlissoliitioii of this govern- 
ment. 3, That whosoevcM* slinll serve or assist 
him ill such wars, are traitors by (he funda- 
mental laws of this kingdom, and have been sc 
adjudged by acts of parliament, and ought 
to suffer as traitors.” 

Die Jovis, Octob. 8, 1643,t in the Instruc- 
tions agreed upon by the Lords and Commons 
about the Militia, they declare, That (bo king 
(seduced by wicked counsel) hath raised War 
against the parliament, and other his good sub- 
jects.” 

And by the Judgment and Resolution of 
both Houses, bearing date Aug. 13, 1G43, upon 
occasion of ins majesty’s Proclamation fur sup- 
pressing the present Rebellion, under the com- 
mand of Robert earl of Essex, they do unani- 
mously publish and declare, ** That all they 
who have advised, declared, abutted, or coun- 
tenanced, or hereafter shall abet and counte- 
nance the said Proclamation, are traitors and 
enemies to God, the king and kingdom, and 
guilty of the highest degree of treason that can 
be committed against the king and kingdom, as 
that which invites his majesty’s subjects to de- 
stroy his parliament, and good people, by a 
civil war ; and by that means, to bring ruin, 
confusion, and perpetual slavery upon the sur- 
viving part of a then wretched kingdom.” 

•' See 2 Cobb. Pari, Hist. p. 1280. 

t ftid, p. 124?. X Ibid- P- 1241. 


The Law Is acknowledged by the king; to be 
he onJy.Hulc, by which the people can be justly^ 
joycnied ; and that, as it is his (tuty, so it shall' 
be bis perpetual, vigilant care, to see to it : 
therefore he will not suffer either or both Houses 
by their votes, without or against his con- 
lent, to enjoin any thing that is forbidden by 
the law, or to forbid any thing that is enjoined 
by the law. 

The king docs assert in his Answer to the 
Houses’ Petition, May 28, 1642, That he 
*$ a part of the parliament, which they take 
upon them to defend and secure ; and that 
bis prerogative is a part of, and a defence to 
the laws. of the land.” 

In the Remonstrance of both Houses, (May 
26, 1642) they do assert ; “ that if they have 
made any precedents this parliament they have 
made them for posterity, upon the same or 
better grounds of reason and law, than those 
were, upon which their predecessors made any 
for them; and do say that as some precedent, 
ought not to be rules for them to follow, so none 
cun be limits to bound ilicir proceedings, which 
may and must vary, according to the different 
condition of times.” And for the particulars 
with which they were charged, of setting forth 
Declarations to the people who have chosen 
and intrusted them with all that is dearest to 
them, if there be no example for it in former 
times, They say, ” it is because, there never 
were such monsters before, that attempted to 
di&atfect the people towards a parliament.” 

They furttier say ; “ Ilis majesty’s towns aro 
no more his care than his kingdom, nor his 
kingdom than his people, who are not so his 
own that ho hath absolute power over them, or 
ill them, as ill his proper goods and estate ; but 
fiduciary, for the kingdom, and in the para- 
mount right of the kingdom. They also ac- 
knowledge the law to be the safeguard and cus- 
tody of all public and private interests. They 
also hold it fit, to declare unto the kingdom, 
(whose honour and interest is so much con- 
cerned ill it) what is the privilege of the great 
council of parliament, herein ; and what is the 
obligation that lies upon the kings of this realm, 
as to the passing such bills as are oflered to 
them by both Houses, in the name, and for the 
good of the whole kingdom, whereunio they 
stand engaged, both in Conscience and Justice 
to cive their royal assent. 

First, In Conscience ; in respect of the Oath 
that is, or ought to be taken by them at their 
coronation, as well to confirm ^by their royal 
assent all such good laws as the people shall 
chuse, (whereby to remedy suen inconveni- 
encies as the Icinedom may suffer) as to keep 
and protect the Taws already in being. The 
form of the Oath is upon record, and asserted 
by Books of good authority. Unto it relation 
is had, 25 Ed. 8, entitled, “ The Statute of 
Provisors of Benefices.” . 

Hereupon, the said Comnions prayed our 
said lord the king,.(saith the right of the crown 
of England, and the lew of the said realm, is 
such, that upon the mischiefs and damaged 
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ifhich happen to this realm, he ought and is 
bound by nis oatli, with the accord of his peo- 
ple in parliament* to make remedy and law, for 
the removing thereof) That it may please him 
to ordain remedy. 

This right thus .claimed by the Lords and 
Commons, the king doth not deny, in his An- 
swer thereunto. 

Secondly, In Justice the kine;! are obliged 
as well ns in Conscience, in respect of the trust 
reposed in them, to preserve the kingdoni by 
the making of new laws, where there shall be 
need, as well as by observing of laws already 
made ; a kingdom being many times as much 
exposed to ruin for want of a new law, as hy 
the violation of those that are in bcin^. 

This is a most clear right, not lo be denu^d, 
but to be as due from his majesty to his people, 
Hs ills protection. In nil laws (rained by both 
houses, as Petitions of ilight, they have taken 
themselves to be so fur judges of the rights 
claimed by them. That when the king’s Answer 
hath not been in every point fully according to 
their desire, they have still insisted upon their 
claim, and never given it over, till the Answer 
hath been according to their demand, as was 
done in the lute Petition of Right 3 Carol! 

This shews, the two houses of parliaiiiciit 
are judge between the king and people in ques- 
tion of right, as in the case also of Sliip Money t 
and other illegal taxes ; and if so, why should 
they not also be judge in the cases of the com- 
mon good and necessity of the kingdom, wliere- 
hi the kiiigiloin hath as clear a right to have the 
benefit and remedy of the law, as in any other 
matter, saving paraon and grants of favour ? 

T4ie Malignant party, are they, that not only 
neglect and despise, but labour to undermine 
the law, under colour of maintaining it. They 
endeavour to destroy the fountain and con- 
servators of the law, the Parliament. They 
niakc other judges of the kw, than what the 
law hath appointed. They set up other rules 
for themselves to walk by, than such as are ac- 
cording to law ; and dispense with the subjects 
obedience, to that which the law calls authority, 
and to their determinations and resolutions, to 
whom the judgment doth appertain by law : 
Vea, though but private persons, they make 
the law to be their rule, according to tiieir own 
understanding only, goutrary to the judgment 
of those that are the competent judges tliereof. 

The king asserts. That the act of sir John 
llotham was levying war against the king, by 
the letter of the statute 35 £d. 3, cap, 2. 

The Houses ^ate the case, and deny it to be 
within that statute ; saying, If the letter of that 
statute be thought to import lhis;^Tiiat no war 
can be levied against the king, but what is di- 
rected and intended against his person ; Or, 
that every levying of forces for the defence of 
the king’s authority, and of his kingdom, against 
thej personal commands of the king, opposed 

* See 2 Ck>bbett’s Pari. Hist. 374. 

t See No. 147^ yol. 3, p. 825 of this Colleo- 
sion. 


thereunto, (though accompanied with his pre- 
sence) is treason or levying war against the 
king ; Such interpretation is very far from the 
sense of that statute, and so ntuch the statute 
itself speaks, besides the authority of Book- 
Cases. For if the clause of levying war had 
been meant only against the king’s person, 
what need had there been thereof, after the 
other branch in the same statute, of compass- 
ing the king’s death, which would necessarily 
have implied this? And because the former 
doth imply this, it seems not at all to be in- 
tended, at least, not chiefly in the latter branch, 
but the levying war against his laws and autho- 
rity; and such a levying war, though not against 
his person, is a levying war against the king ; 
whereas the levying of force against his per- 
sonal commands, though accompanied with his 
presence, and not against his laws and autho- 
rity, but in the maintenance thereof, is no levy- 
ing of war against the king, but for him, especi- 
ally in a time of so many successive plots and 
designs of force against the parliament and 
kingdom, of probable invasion from abroad, 
and of so great distance and alienation of his 
majesty’s affections from his parliament and 
people, and of the particular iloiiger of the 
place and magazine of Jiull, of which the two 
Houses sitting, are the most proper judges. 

In proclaiming sir John Ilothaiii, Traitor, 
they say, The breach of the privilege of parlia- 
ment was very clear, and the subversion of the 
subjects common right. For though the privi- 
leges of parliament extend not to these cases, 
mentioned in the Declaration of Treason, Fe- 
lony, and breach of the peace, so as to exempt 
the members ofpnrliameiit from punishment, or 
from all manner of process and trial, yet it doJi 
privilege them in the way and method of their 
trial and puYiishment, and that the parliament 
should first have the cause brought before them, 
that they may judge of the fact, and of the 
grounds of their accusation, and how far forth 
the iiiiinner of their trial may or may not con- 
cern the privilege of parliament : otherwise, 
under this pretext, the privilege of parliament 
in this matter, may be so essentially broken, a$ 
thereby the very being of parliaments may be 
destroyed. Neither doth the sitting of a par- 
liament, suspend all or any la\v, in maintaining 
that law, which upholds the privilege of parlia- 
ment, which upholds the parliament, which up- 
holds the kingdom. 

They further assert ; That in some sense, 
they acknowledge the king to be the only per- 
son, against whom treason cap he committed, 
that is, as he is king, and that treason which is 
against the kingdom, is more against the king, 
than that which is against his person, because 
he is king : for treason is not treason, as it is 
against him as a man, but as a man that is a 
king, and as he bfith, and stands in that relation 
to the kingdom, intrusted with the kiffgetom, 
and discharging that trust. 

They also avow. That there can be no com- 
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counsel about the kin|r could master this parlia- 
ineiA by force, thc}* would hold up the same 
power to ‘deprive us of all parliaments, which 
are the ground and pillar of the subject’s liberty, 
and that which only maketh England a free 
tnonarcliy. 

The Orders of the two Houses carr^ in them 
law for their limits, and the safety ot the land 
for their end. This makes them not doubt but 
all his majesty’s good subjects will yield obe- 
dience to his inujesty’s authority, signihed there- 
in by both Houses of Parliament: fur whose 
encouragement, and that they may know their 
duty in matters of that nature, and upon how 
sure a ground they go, that follow the judgment 
of parliament for their guide ; I'hey alledge the 
true meaning and ground of that statute, 11 
lien. 7, cap. 1, printed at large in his majesty *s 
Message, May 4 ; This statute provides, that 
none that attend upon tlie king ami do him 
true service, shall be attainted, or forfeit any 
thing. — What was the scope of this Statute ? 

Answ. To provide, that men should not suf- 
fer as traitors, for serving the king in his ^ara 
according to the duty of their allegiance. But 
if this had been all, it had been a very needless 
and ridiculous Statute. • Was it then intended 
(as they seem to make it, that print it with his 
majesty’s Message) that those should be free 
from all crime and penalty, that should follow 
the king and serve him in war, in any case 
whatsoever, whether it was for or agpinat the 
kingdom, or the laws thereof.^ That cannot 
be ; for that could not stand with the duty of 
their allegiance, which in the beginning of this 
Statute, is expressed to be, * to serve the king 
^ for the time being in his wars, for the defence 
^ of him and the land.' If therefore it be 
against the land, (as it must be, if it be against 
the parliament, the representative body of 
the kingdom) it is a- declining from the duty of 
allegiance, which this statute supposes may be 
done, tliough men should follow the king’s 
person in the war. Otherwise, there had been 
no need of such a Proviso in the end of the 
Statute, that none should take beiietit thereby, 
that should decline from their allegiance. 

That therefore which is the principal verb 
in this, is, * the serving of the king for the 
^ time being,’ which cannot be meant of a Per- 
kin Warbeck, or any that should cull himself 
king, but such a one, as (whatever his title 
might prove, either in himself or in his ances- 
tors) should be received and acknowledged for 
such, by the kingdom, the coiweiit whereof 
cannot be discerned but by parliament; the 
act whereof is the act of the whole kingdom, 
by the personal suffrage of the peers, and the 
delegate consent of the Commons of England. 
Hen. 7th therefore, a wise prince, to clear this 
matter of contest, happening between kings de 
Jacio and kings dejure, procured this Statute to 
be made, * That none shall be accounted 

* traitor tor serving in his wars, the king for tlie 

* time being that is, for the present allowed 
end receii'ed by the parliament in behalf of the 
kingdom. An^ Rs it is truly suggested in the 


preamble of the Statute ; it is not agreeable to 
reason ' or conscience that it should be other- 
wise, seeing men should be put upon an im- 
possibility of knowing their duly, if the judg- 
ment of the highest court should not be a rule 
to guide them. And if the judgment thereof 
is to be followed, when the Question is, Who 
is king } much more, when the Question is, 
What is the best service of the king and king- 
dom ? Those therefore that shall guide them- 
selves by the judgment of parliament, ought 
*(%Thatever happen) to be secure and free from 
all account and penalties, upon the ground and 
equity of this Statute. 

To make the parliament countenancers of 
treason, they say, is ciiougli to have dissolved 
all the bands of service and confidence between • 
his majesty and his parliameiif, of whom the 
law says, a dishonourable thing ought not to be 
imagined. 

This conclusion then is a clear result from 
what hath been argued ; That in all cases of 
such difBcultjr and unusualness, happening by 
the over-ruling providence of God, as render 
it impossible for the subject to know his duty 
by any known law or certain rule extant, his 
relying then upon the judgment and reason of 
the whole realm, declared by their represen- 
tative body in parliament, then sitting, and ad- 
hering thereto, and pursuing thereof, (though 
the same afterwards be by succeeding parlia- 
ments, judged erroneous, factious and unjust) 
is most agreeable to ri^ht reason and good con- 
science ; and in so doing, all persons are to be 
free and secure from all account and penalties 
not only upon the ground and equity of that 
Statute, 11 Hen. 7. but according to all rales 
of justice, natural or moral. 

Afterwards, in Easter Term, Sir Henry Vane 
was indicted of High-Treason, before the Mid- 
dlesex Grund-Jury ; and the Bill being found 
by them, he was upon Monday the 2nd of June 
111 Trinity Term, arraigned to this effect ; 

* That you, as a false Traitor against his most 
excellent majesty king Charles the 2nd, your 
sufiremc anti natural lord, not having the fear 
of God before your eyes, and withdrawing 
that your duty Vind allegiance, which a true 
subject ought to have and bear to our said 
liege and sovereign lord, the 13th of May, iu 
the 11th year of our said sovereign lord the 
king, at the parish of St. Martin in the Fields, 
in the county of Middlesex, did compass and 
imagine* the death of our said sovereign lord 

the king, and the ancient fraihe of govern* 
ment of this realm totally to subvert, and 
keep nut our said sovereign lord fl*om the 
exercise of his regal government. And the 
same the better to effect, the said sir Hr nry 
Vane, tlie s«id ISth day of May, in the said 
lull year, &c. at St. Martin’s aforesaid, to- 
gether with other false Traitors, to the jurors 
unknown, did traitorously and maliciously as* 

• See the Note to the Cate of the Begicideg^ 
ante, voh 5, p. 072. 



143] STATO TRIALS, U OiAiiLEa II, 

* > 9 ei|lble and sit togedier, and then and there 
consuked to bring the king untp destvuction, 

* and to hold bin out from the exercise of his 

* regal authoniy^ and then and there usurped 

< the goverameet, and appointed oihoers, to 

< wit, colonels and captains of a certain army^ 

^ raised against tlie king; against the peace of 
' our /sovereign lord the king, his crown and 

* dignity, and contrary to the form of the sta- 

* tute in that case nrnde and provided. And 

* the better to effect this, the 20th of December, 

< in the said 11th year, with a multitude, to the 
'number of a thousapd persons, to the jurors 

* unknown, in warlike manner assemblcil, and 
' arrayed with guns, trumpets, drums, &c. did 

* levy war against the peace, &c. and contrary 

* to the form of a statute.’ 

Which being rend, he prayed to have it read 
a second time, which was granted him. He 
then prayed to have it read in Latin, which all 
the court denied, * and KeeJing the king*s Ser- 
jeant said. That though all picas and entries are 
set down on record in Latin, yet the agitations 
of causes in court, ougiit to he in English. 

The prisoner moved several exceptions to the 
Indictment, as that the 25 E. 3. is nut pursued : 
that he had levied no such force ns amonut- 
ed to a levying of war ; Also the place in 
which persons with whom, are both uncertain ; 
and the particular acts of levying war being 
not set forth, he thought therefore the indict- 
ment was insudicient. Also he said, Here is 
a long time of action for which 1 am charged, 
and 1 may be concerned for what I acted as a 
member in that Sovereign Court of Parliament, 
and if any thing concerns the jurisdiction of 
that court, I ought not to be judged here. At 
which the Court' and King's Counsel took great 
offence. 

He said also, There hath been an Act of ge- 
neral Pardon since that time, whereby all trea- 
sons are put in utter oblivion ; and thougli sir 
Henry Vane were eltcepted, yet none consent 
tliat he was that sir Henry V^me. But the 
King's Counsel said, If he would plead that 
plea, they would join that issue with him, if lie 
pleased ; which, if it should be found against 
hire, it would be too late to plead nut guilty. 

But the Court said, In favour of life a man 
may plead a double plea, and give in his ex- 
ception, and plead over to the felony or treason 
Not-guilty. 

But as to the exceptions taken to the In- 
dictment^ they give little heed to them, but 
pressed him U> plead or confess. 

Whereupon he pleaded Not Guilty; and 
had four days, to vyic till Friday next, for his 
irial. 

Chamock’s Case, a. d. infra, at the 

prisonri^s request the Indictment in Latin was 
read oeer to him twice. See Urn Case infra. 
After Vane’s conviction the King's counsel con- 
imaited thai Aim faidiGUaent in Latin might be 
rend to him. G 


. 10G2. — Tiial Sir Henry Vane, £144 

Memorandums for and towards my Defence. 

Upon hearing the Indictment read, and befoiw 
Pleading. 

First, to lay before the court the impossibility 
that he humbly conceives is already in view, as to 
the having nny such indifferent and equal trial, as 
the law intends him, and doth require and com- 
mand on ttic behalf of all the free people of 
England. The rise for this conception he takes 
from what hath been already done in relation 
to the prisoner himself, unheard, unexamined 
and yet kept close prisoner for near two whole 
years. This be shall leave to the judgment 
of the court, after that be hath made known the 
particulars thereof unto them, as necessary to 
precede the thing demanded of him, in pleading 
Guilty, or Not Guilty. 

Secondly, what is the indifferency which 
the law requires and appoints throughout, as 
well in matters that go before the trial, as in 
the proceedings at the trial itself. 

Before the trial, and in the first step to it, 
which is the keeping and securing his person, 
Magna Charta is clear, and gives this rule, 
cap. ?9. 'Nullus liber homo capiatur/ &c. 

' No Freeman shall be taken or imprisoned, or 
be disseised of his freehold or liberties, or free 
customs, or be outlawed or exil^, or any other- 
wise destroyed ; Nor we vvill not pass upon 
him, nor coiideinii him, but by lawful judgment 
of his Peers, or by the law nf the land : We 
will sell to no man, we will not deny or defer 
to any man cither justice or right.' 

Out of this Chapter, as out of a root (saith 
I Sir Edward Coke) do many fruitful branches 
I of the law of England spring. It contains nine 
branches ; some whereof 1 shall insist upon in 
I my case. 

First, Tliat no man be taken or imprisoned 
but per legem term, that is, by the common 
law or custom of England ; which words per 
legem terrte, though put last, rci'er to all the 
precedent branches. 

Secondly, The goods of any ofFeiider cannot 
regularly be taken and seized to the king's 
use before conviction, nor tie inventoried, northe 
ti>wn charged therewith, before the owner be 
indicted of record. 

Thirdly, no man shall be exiled or banished 
out of his country, nor be in any sort destroyed 
but by the verdict of his Peers. 

This appears by Bracton and other ancient 
writers, quoted by Coke, iu the third part of 

bis Institutes, fol. 223. 

Upon the whole matter, saith Coke, These 
two conclusions are manifestly proved. 1. That 
before Indictment, die goods or other tilings of 
any offender cannot be searched, inventoried 
or in any sort seized, nor after indictment, seiz- 
ed, removed, or taken away, before conviction 
orattainder. 2dly, That the begging of thegoods 
or estate of any delinquent, accused or indict- 
ed of any treason, felony, or other offence before 
he be convicted and attainted, is utterly uu]|iw* 
fui; Star. Ri.l,,cap.3. 
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* And besidety it maketh the prosecutton 
against the delinquent, more precipitant, vio« 
lent and undue, than the quiet and equal pro- 
oeeding of the law and justice would permit: 
Or else, by some underhand agreement, stops 
or hinders the due course of justice, and dia- 
couraMth both judge, juror and witness to do 
their duty. 

Srdly, The Judges are not to give so 
much as their opinion before hand, concern- 
ing the offence, whether it prove that offence 
in that case. 

Coke in the chapter ofPetty-Treason,fo1. 29, 
expressly saith ; < And to the end the trial 
may be the more indifferent, seeing the safe- 
ty of the prisoner consists in the indifferenev of 
the court, the judges ought not to deliver their 
opinions before hand, of any criminal case that 
may come before them judicially.’ And he 
there cites Humphrey Stafford’s case, that arch- 
traitor, in which Hussey, Chief Justice, besought 
Hen. T, not to demand of them their opinions 
before hand. And in the 4th of his Institutes 
in the chapter of the high court of parliament, 
fol. 37, he fully shews the evil of asking the 
judges opinions beforehand. 

But instead of this, The judges being assist- 
ant in the Lords' House, when all acts of pariia- 
lueiit pass and whose advice is taken in them 
(as appears by what is declared in the said acts) 
prejudged by their opinions and the opinions of 
the parliament before hand, the merit of the 
cause that now appears to be put upon the is- 
sue in my trial. Hereby the Judges are render- 
ed ex parte, and the indifferency tlie law re- 
quires, impossible to be afforded. 

Nor is this all ; but by the rules declared in 
the Act of Indemnity, all are disenabled to 
plead, or make use of the ordinances, orders 
and votes of both, or either Houses of parlia- 
ment, that may have occasion thereof : and 
then by excepting the prisoner and his fellows 
out of the said act, and all benefit thereby, a 
door is left open to arraign, bring to trial and 
sentence the whole cause from the beginning to 
the ending, in the person of the prisoner, and 
sit the same time, deprive him of ail means and 
possibility of justihcatioii and defence. 

4thly. It is observable how early hard mea- 
sure appeared in the way wherein the prisoner 
became excepted out of the Act of Indemnity, 
when the Commons his proper judges, declarecl 
liiin in their thoughts, not fft to be endangered 
in the point of life ; yet under the judgment 
of the Lords, (that ought not to judge com- 

moners, unbrougbt before them by the Com- 
mons, much less, in opposite judgment to the 
Commons) the Commons were necessitated to 
yield, lest otherwise the Act of Indemnity to 
the whole nation should stop upon this dispute 
and essential difference between the two 
bouses ; a competition, easily over-ruled ; al- 
though (as it proves by the sequel) that Act of 
Indemnity is like to become ftlo de se, or a 
destroyer of itself, if your lordships shall con- 
ceive yourselves at liberty, (notwithstanding 
that act) not only to bring* anew into memory 
VOL* VI. 


upon the stage, the state of all the passed dif- 
ferences, from first to lastf but to try and judge 
the merit of them in my persqn, and ther«n 
call ill question the validity of that whole act, 
and make void the benefit intended by it, in 
case the war undertaken and managed by both 
or either of the houses of parliament bejudged 
unlawful, and within the statute of 25 l^w. 13. 
For this adjudges all the people of England 
morally guilty of the evil of a sin and offence 
against the law of nature, which once done, 
whatever promised indemnity be granted for 
the present, the evil of the action remains upon 
record ; not only to the infamy of the whole 
people of England, but their future danger, 
upon pretence they have forfeited the very in- 
demnity granted. 

5thly. The leiigth of time taken to search 
out matter against the prisoner, and the undue 
practices and courses to find out witnesses, do 
further evidence how unlike the prisoner is to 
have an equal and indifferent' trial, lie doubts 
not, this will appear in his two years close im- 
prisonment, (six months whereof was banish- 
ment) during which time, he was never so 
much as once examined, or had any question 
put to him, whereby he might conjecturp 
wherefore he was committed to prison, any 
further than was expressed in the warrants of 
commitments. 

Now these were so general, tliat nothing 
certain or particular could be gathered out 
of them. But upon the received opinion, that 
he was excepted out of the act of indemnity, 
and in the sense of both houses a great delin- 
quent, hi.s estate was attempted to be inven- 
toried, his rentals demanded, liis rents were 
actually seized in the tenants hands, and they 
forbidden to pay them, His very courts were 
prohibited by ofiicers of great personages, 
claiming the grant of the estate, and threatening 
his otficers from doing their duty. By these 
kind of undue proceedings the prisoner nad not 
wherewithal to maintain himself in prison; and 
his debts to the value of above 10,000/. were 
undischarged, either principal or interest. The 
hopes of private lucre and profit hereby, was 
such in the tenants and other persons, sought 
out for far and near, to he witnesses, that it ir 
no wonder at last something by way of ebarga 
comes to be exhibited. 

And as this is the case of the person before 
his appearance at this bar, with respect to tlia 
fbresaid unequal proceedings towards him, and 
the great disadvantages put upon him, and all 

these, as it were, in a continued stries of design; 
so, the matters and things themselves with 
which it now appears he is charged in the in- 
dictment, make his case still very extraordinary 
and unusual, involving him in diihculcies that 
are insuperable, unless God’s own iniinediate 
power do shew itself in working his deliverance. 

The things done, are for many years past, 
in a time of differences between king and par- 
liament, and wars ensuing thereupon. Many 
extraordinary changes and revolutions in the 
state and government were necessitated in the 
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course of God's providence, for wise and holy 
ends of his above the reach of human wisdom. 

The authority by which they are done, is 
prejudged. The Orders, Votes hnd Kesolu- 
cions of parliament are made useless, and for- 
bidden to be produced. Hereby, all manner 
of defence is taken away from the prismier ; 
and that which was done according to law, as 
the laws of tliose times were, is endeavoured to 
he made unlawful, and so tlie persons, acting 
according to such laws, are brought to punish* 
ment. 

The Judges (as hath been shewed) are fore- 
stalled in their judgments, by the declared sense 
of parliaments, given ex post facto. The jurors 
arc put upon difficulties never known before, 
for twelve commoners te judge the actions of 
all the Commons of England, in whom they are 
included, as to whose judgment is the right, the 
one or the other’s ; and whether their represen- 
tatives be trusty. 

The party indicted is under an incapacity 
to bring witnesses, as well from. the nature of 
the place wherein the things were done, within 
the walls of the liouse, as from the shortness of 
time, having heard nothing of his charge, and 
being kept a close prisoner, to the last day. 
His solicitors and persons imployed in his law- 
business, were also restrained from liinn. 

It is also most evident, that the matters for 
wliich he is questioned, being the product of so 
many years agitations of parliamentary coun- 
cils and arms, cannot be of a single concern, 
npr be reputed as the actions of a private man, 
done of his own head, nor therefore come with- 
iil any of the six classes of Treason, contained 
ill 95 £d. 3. 

It is a ease most unusual, and never hap- 
pening beibre in this kingdom ; yet it is al- 
ledged in the Indictment to be a iei^ying war 
within that statute, and so comes to have the 
name of High-Treason put upon it, thereby (if 
^possible) to deprive him of the use and benelit 
of counsel, as also of competent time to prepare 
for his Defence, and all fitting and requisite 
itieatis for the clearing of his innocency. Unto 
. this, unless some remedy be affonled by the 
justice, candor and favour of this Court, il may 
be better for the prisoner (libr ought he yet 
knows) to be iunmcdiately destroyed by special 
command (if nothing else will satisfy) within 
any Ibrni of law, as one to whom quarter, after 
at least two years cool blood, is thought fit to 
be denied in relation to the late wars. This 
may seem better, than under a colour and form 
of justice, to pFetend to give him the benefit of 
the law and the king’s courts, whose part it is, 
to set free the innocent, upon an equal and in- 
dilfei'ent trial bad before them, if'their cause 
will bear it ; but it is very visible beforeliuiid, 
iliat all possible means of defence are taken 
and withheld from him, and laws are made ex 
poti facia, to forejudge the merit of the cause, 
the party being unheard. 

And when he bath said all this, that as a ra- 
tional man does occur to him, and is fit for him 
to represent in all humility to tlie court, he 
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craves leave further to add ; Tliat he stands at 
this bar not only as a man, and a man cioadied 
with the privileges of the most sovereign court, 
but as a Christian, that hath faith and reliance 
in God, through whose gracious and wise ap- 
pointment he is brought into these circum- 
stances,, and unto this place at this time, whose 
will he desires to be found resigned up into, as 
well in what he now calls him to suffer, as in 
what he hath called him formerly to act, for 
the good of his country, and of the people of 
God in iti^ Upon this bottom (he blesses the 
name of his God) he is fearless, and knows the 
issue will be good, whatever it prove. God’s 
strength may appear in the prisoner’s weak- 
ness ; and the more all things carry the face of 
certain ruin and destruction unto all that is 
near and dear to him in this world, the more* 
will divine deliverance and salvation appear ; 
to the making good of that Scripture, * 'I'liat be 

* that is content to lose his life in God’s cause 
^ and way, shall save it, and he that instead 

* thereof goes about to save-his life upon undue 
^ terms, shall lose it.’ 

Far be it therefore from me, to have know- 
ingly, maliciously or wittingly offended the law, 
rightly understood and asserted ; much less, to 
have done any thing that is malum per se, or 
that is morally evil. This is that 1 allow not 
as I am a man, and what 1 desire with stedfast- 
ness to resist, as I am a Christian. If I can 
judge any thing of my own case, The true rea- 
son of the present difficulties and straits 1 am 
in, is because 1 Imve desired to walk by a just 
and righteous rule in all my actions, and not to 
serve the lusts and passions of men, but had 
rather die, than wittingly and deliberately sin 
against God and transgress his holy latvs, or 
prefer my own private interest before the good 
of the whole cominunity I relate unto, in the 
kingdom where the lot of my residence is cast. 

Friday, June 6, 1662. 

On this day, the Sheriff returned forty-eight 
freeholders of the county of Middlesex. After 
thirty-two were challenged by the prisoner, he 
had a jury of twelve men sworn; to wit, sir 
William Roberts, jun. sir Christopher Abdy, 
John Stone, Henry Carter, John Leech, Daniel 
Cole, Daniel Browne,Thoma8Chelsam, Thomas 
Pitts, Thomas Upman, Andrew Bent, and Wil- 
liam Smith. 

Attorney General. (Sir Geoffiry Palmer.) 
The Indictment is, * For traitorousW imagining 

* and intending, &c. the death of the king.’ 
This very imagination and compassingi &c. is 
treason. Yet forasmuch as the intentions of 
the heart are secret, the law cannot take no- 
tice of them, till they are declared by Overt- 
Act. Therefore we shall give' in evidence^ 
That for accomplishing of these intentions, the 
prisoner sat with others in several Councils, or 
rather confederacies, incroacbed the govetn- 
ment, levied forces, appointed officers, and at 
last levied open and actual war, in the head of 
a raiment. If any of these crimes be proved, 
it is stttUcieiit to make him guilty within thia 
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indiotfnent. And Uieopen levjing of war, and 
appearing in the head of a regiment, is not only 
a . treason' of itself, but an evidence of ail those 
other treasons he stands charged with in the 
Indictment. 

These things happening before the Act of 
Oblivion, you will take notice of that act ; and 
that the prisoner being excepted by name from 
the benefit of that pardon, though he be 
chargeable for any crime of treason since the 
beginning oftlie late war, yet we shall confine 
the facts of which we charge him, to the reign 
of his now majesty. 

After the House had voted the late king’s 
Concessions in the Isle of Wight to be a good 
Ground for Peace, many of the members were 
kept out by Ibrce, others turned out ; the peers 
laid aside, and at last the king murdered. The 
first thing then tliat we shall lay to the charge 
of the prisoner, is, That that very day wherein , 
that horrid act was committed, we find his hand 
and seal to a Warrant to the ofiicers of the navy 
to issue out stores for a Summer's Guard of the 
Narrow Seas. This was the first day of the 
reign of his now majesty. And so he enume- 
rated all the particulars which he intended to 
charge him with, and proved them, as fol- 
io wet h, 

1. The Warrant of the 30th of Jan. 1649 
was proved to be the hand of sir Henry Vane 
by Thomas Lewis and Thomas I'urner, as they 
believe; neither of them affirming that they 
saw him write it, but knowing his hand, believed 
it to be so. 

2. Ralph Darnel, an Under-Clerk of the 
House of Commons, proved the Journal- Book 
ot the House, and said, though he will not take 
upon him to say when sir Henry Vane was 
there, and when he was absent, yet he said po- 
sitive ly, That at what time soever he is set 
down in the Journal, to have acted or reported 
any thing, he was there. In which book Febr. 
7, 1649, fol. i653, was the Order to set up a 
Council of State. 

Fol. 681, Feb. 13. where the lustructions 
presented to the House, upon which the Coun- 
cil of State was to act. 

1. The first was, * That you, or any four or 
^ more, are to suppress all and every person 
^ and persons pretending title to the kingly go- 
^ verument or this nation, from or by the late 

* king; Charles Stuart, his son; dr any claim- 

* ing from or by them or either of them, or any 

* other single^erMn whatsoever.* 

This the Attorney said, was in the first part 
of that Instruction, to destroy the king’s person, 
and in the second part, the kingly government. 

9. That you, &;c. are appointed to direct the 
forces of this commonwealth, for the preventing 
and suppressing of tumults and insurrections at 
home, or invasions from abroad ; ^d for these 
ends to raise forces, &c. ^ 

3. That Feb. 14, 1649. fol. 695. Sir Henry 
Vane was chosen a member of the Councilf 

* See 3 Cobb. Pari Hist. 1983t * 

t Ibid, 1990. 


of State, and acted upon these Instructions : 
which they proved thus; to wit, 1. That Sic 
Henry Vane, as fol. 893, 93rd.of March 1649, 
reported from the Council of State, an Estu 
mate of tlie Number of Ships for the Sommer’s 
Guard of the Narrow Seas. 2. March SO, 
1649, Sir Henry Vane reports from the Council 
of State, That 10,000/. Parcel of the 20,000/. 
assessed upon -South-Wales for their delinquen- 
cy, be allowed towards the setting out of this 
Fleet, for the service of the parliament: which 
was ordered accordingly, and to be paid to sir 
Henry Vane, as Treasurer of the Navy. 3. 
That Sir Henry Vane usually sat in Council ; 
hut this deponent being never admitted to go in 
after the Council was sat, proves that he often 
saw him go in at the fore-door and back-do6^, 
and often contiiuie there all the time the Coun- 
cil was sitting. 

William Dobbins and Matthew Lock say, 
That they several times saw sir Henry Vane 
sit in a Conuiiittec of the Council, in tne years 
1651 and 1652, which consisted only of mem- 
bers of the council; and particularly at the 
Committee for Scotish and Irish Affairs, where 
sir Henry Vane was often in the chair, and 
produced several orders of that Committee. 

Fourthly, Feb. 12, 1649, a new Council of 
State was chosen, of which sir Henry ' Vaue was 
ones fol. 720. 

Feb. 13, 1649. All the Instructions of the 
former year were read and assented to. 

Feb. 92, 1649, (fol. 760.) Sir Henry Vane 
reported the Form of an Oath of Secrecy to bo 
administered to every of the members of tlm 
Council ; which was, to keep all things which 
should be transacted in Council secret, nnd to 
be true and faithful to their Instructioiii: which 
the Attorney said (since tlieir first Instructions 
was, to suppress all persons pretending title 
from the king) was in effect an oatli of ahjura* 
tion. 

Fifthly, Anno 1651, sir Henry Vane was 
President of the Council of State, and several 
Warrants were produced, to wit, Mi^ 20, 
1652, and May 22, 1652, to deliver to Major 
Wigan 200 Firelocks and ten Drums. The 
other, for the delivery of 500 Foot-Arms, for 
Recruit of Colonel Ingoldsby’s regiment : and 
these were subscribed, ^ By order of the Coun- 
cil, H. Vane President.’ 

April 2, 1653. A Warrant of that date was 
produced by the Commissioners of the Navy, 
of which he was one, for furnisliing out the 
Hampshire frigate with provisions and amnin- 
nition for the use of the state. * 

From this time to 1659, they cbaige hiin 
with nothing; and then the Journal-tBook was 
produced, and attested by Ralph Darnel, 
wherein, May 7, 1659, an Order was made for 
appointing a Committee of Safety, ^whereof sir 
Henry Vane was one) ‘ That they, or any four 
or more of them, should take care of tlie Safety 
of this Commonwealth, and they to sit for eight 
days and no longer t* fol. 36. 

May 18, 1669. Sir Henry Vane leported, 
That wey had conferred with all the Fore^ 
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Ambiissadors : that the Common wealth is in 
amity with all foreign princes, but Spain. 

Reived, That Ch. Fleetwood, J. Lambert, 
J. Deshorough^ James Berry, Arthur Hasleria,^ 
Edmond Ludlow, and sir Henry Vane, be* 
Cotninisbioners to nominate cotnmission-ofhcers 
for the army of this Commonwealth. By virtue 
}iereof, they proceeded, June 17, 1659, tn no- 
minate comiiiission*officers, appointed Robert 
JMossc a colonel, presenting n list of his cora- 
niissioii othcers ; and John Mason to be go- 
verudr of Jersey. 

May 31, fol. 158. Sir Henry Vane reports 
concerning Affairs between the two northern i 
Jtings in the Sound, wherein the Affairs of this ‘ 
Commonwealth are concerned. 

• Sept. 3, 1659. At the Committee of State 
at Whitehall : an Order was produced for the 
re-delivery of the City-horses to their respec- 
tive owners, signed H. Vane, President. 

A Warrant was produced under the hand of sir 
Henry Vane, proved by Thomas Lewis and one 
Falconer, for so many hangers to coL Thomp- 
•on, as he shaH require for bis regiment. 

Three several Letters, to deliver 1,Q00 Arms 
for the use of .my regiment ; to wit, to Sam. 
Linn, my captain-lieutenant, 30 arms for my 
.company ; to major Thomas Sliurinan, major 
of my regiment, 4 or 5 barrels of powder. . 

Then one Marsh was produced a witness, 
who proves. That sir Henry Vane proposed 
the new Model of Government, Wiiitiocke 
.being in the chair, in these particulars : 

That the Supreme Power, delegated by 
the people to tlicir trustees, ought to be, in 
some fundamentals, not dispensed with. 

Q, I'kat it is destructive to the people’s 
liberties (to which by God's blessing they are 
restored) to. admit any earthly king or single 
person, to the legislative or executive power 
over this nation. 

“ 3. That the Supreme power delegated, is 
not entrusted to the peoples trustees, to erect 
matters of faith or worship, so as to exercise 
4 ^ompiilsioti therein.” 

l^Aonfas JPurj/ proves, That he was at the 
jdebating of the two last of these Propositions, 
.and believes tlicy were proposed to the chair- 
man Whitlocke by sir Henry Vane : but affirms 
confidently, that sir Henry Vane gave reasons 
to maintain them. 

TAo, WallU produced, . proves sir Henry 
Vane and col. Rich in the head of a company 
in Winch^terePark in Southwark ; and that 
the captain lieut. Linn said to the soldiers, 
That air Henry Vane had given them five 
'.pounds to drink ; that the said Linn sent home 
a kejr to his wife to send him four pounds out 
of bis trunk, to give the soldiers. 

Join Cook daposgth, That he was sent to 
tfaa Hpraesfeoa-Stairs to meet sir Henry Vane 
and col. Richt and. that sir Henry Vane deli- 
vered five pounds to capt. (inn to reward the 
soldiers. This was all the Evidence given by 
Ibphing's counsel; to which sir Henry Vane 
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was required to make his Defence, and to go 
through with his case all at once, and ncA to 
reply again upon the king’s counsel^ who re- 
solved to have the last word to the jury. 

Sir Henry Vane. Coke, in his Picas of the 
Crown, fol. 6, snith, King is to be understood 
of a King regnant, and in actual possession of 
a crown, and not of a king when he is only 
rejp de jure, and out of possession. Now an 
interregnum is confessed by the Indictment : 
all ensigns of authority, and badges of govern- 
ment, were* visibly in another name and stile ; 
the king’s best friends suing, and being sued, 
in another name. 

The Court told him, he should first make his 
case out in point of fact, and it would be 
then seasonable to stand upon matter of law ; 
for (say they) it is a good rule, in facto jut 
oritur, and enjoined him to call his witnesses, 
if he had any. 

To which sir Henry Vane desired process of 
court to summon them, and a further time to 
answer the charge. But it was told him, the 
Jury were to be kept witliout meat, drink, 
fire or candle, till their verdict was delivered 
in ; and therefore that could not be granted. 
He then cited the fourth part of Coke’s In- 
stitutes concerning the privilege of parliament, 
and that many of these things being transacted 
there — . 

The Court here interrupted him, and said. If 
the things charged were done, justify them ; 
if not, disprove them. So he went to give an- 
swer to the fact. 

And as to the first Warrant, Jan. 30, 1648-9, 
lie said, That his hand had been oftentimes 
counterfeited, and amongst other occasions, for 
two great sums, to the value of 10,000/. : and 
that he had great reason to believe, that this 
warrant was forged, and produced two wit- 
nesses to prove it. 

Then said Justice Windhatm It may be 
your hand may have been forged for receiving 
of money, but it is not to be conjectured, that 
it should be forged to set ships to sea; and 
directed to the Jury to coiibider of the cir- 
cumstances. 

Sir Henry Vane. Neither of the witnesses 
ever saw me set in^ hand to either of these 
Warrants or Orders ; nor doth one witness 
prove that he ever saw me sit in the Council 
of State. He further said, That he absented 
from the House from December 3, 1648, till 
February 7. That he was chosen a member 
of the Council of Slate without his consent and 
knowledge ; and being demanded to take an 
oath of approbation of what had been done to 
the late king, he refused, and caused it to be 
expunged ; That these actings in council, (if 
any were) mre by authority of a parliament, 
of a parlianllnt constituted in an extraordinary 
manner, made indissolvahle but by act of par- 
liament. He insisted much on the preamble of 
that act, so as that parliament being co-or- 
dinhte with the king, (for the government was 
in tbe king amt (be two houses) whatever bo 
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actecl by them or their anthoriry cannot be 
treason within the statute of 25 m, S. 

He cited an Ordinance of parliament in 
1642, and said, That he hoped these things had 
been laid asleep by the Act of Oblivion ; and 
if they should now rise in judgment agaidst 
him, he feared they would snake that security 
which the people promised themselves under 
that act. But if he should be now called in 
question for those things which were transacted 
in that parliniuent, of which he was a member, 
he shall have the comfort and peace of those 
actions to support him in his greatest sufferings, 
lie added, That if he were excepted, then must 
he be judged for the crime of the whole nation, 
and that crime must be ravelled into through 
liim : that the case is such as never yet fell 
out, to wit, that the government being in- 
trusted to three estates, they should so fall out 
among themselves, as the people cannot tell 
which to obj^y ; that where these great changes 
full out, it is not possible for any man to pro* 
ceed according to all formalities of law ; that 
there was a political power by this act of 17 
Caroli co-ordinate with the king; and where 
these powers are not in conjunction, but in 
enmity to each other, no Court inferior to the 
parliament, by whose authority these things 
were acted, ought to be judges of this case, 
which certainly never happened before. 

lie farther saith, lie was not tlie Hrst mover 
in these actions, and that he should be called 
in question for these matters by a king that 
was out of possession at a time when tiiese 
things were acted, would be inconvenient, to 
say no more ; that wiien the three estates were 
disjoined, he thought it the best policy to pre- 
serve the government in its root, to wit, the 
Commons ; by whom it was preserved, and at 
last restored to its former course : tfiat us to 
the regiment that passed under his name, he 
disowned it ; That reports of Messages are not 
the fault of the reporter ; for his judgment 
does not always go along with them, but he is 
bound to deliver fiis message ; That he always 
loved the government as it is set forth in oar 
ancient law-books ; and that that parlminent 
(so much decried) at last restored affiirs to the 
posture in which they now are. 

As to the Warrants signed by him, he said, 
they appear to be signeil in the name, and by 
the Order of the Council ; and his hand that 
subscribes, is not so much as active or passive 
to the commands of the council. If the 
council, who commanded tl>e signing were un- 
warrantable, the parliament who appointed the 
council must be much more unwarrantable. 

And here he offered these points to he con- 
sidered and prayed earnestly to have counsel 
assigned him to speal^ to them.* 

1. Whether the collertive body of the par- 
liament can be impeached of High Treason f 

* See a Note to the Case of Don Pantaleon 
Sa, ante, vol. 5,''p. 4S6, and a Note to the (^ase 
of Twyn, Brewsteri Dooii and Brooks a. d. 
}663. post. 


2. Whether any person acting hy authority 
of parliament, can (so long as he acteth by 
that authority) commit treason i 

3. Whether matters acted hy 'that autho- 
rity, can he called in question in an inferior 
court ? 

4 . Whether a king de jure^ and out of pos- 
session, can have treason committed against 
him, he not being king dt facto, and in actual 
possession ? and prayed it might be argued by 
counsel. 

5. Whether matters done in Southwark, in 
another county, may be given in evidence to a 
Middlesex jury ? 

As to the last Exception, the Court said. 

That he was indicted fur compassing and 
imagining the king’s death in Middlesex ; and 
any Overt-Act to prove this imagination, may 
he given in evidence, wheresoever it be acted. 
To which sir Henry Vane prayed the benefit 
of a hill of exception, upon the statute of 
Westminster 2. cap. 31. and prayed that the 
justices might seal it ; whicli they all refused, 
and held, it lay not in any case of the crown. 

The King’s Counsel desired he might call his 
witnesses, (if any he had) for if they once came 
to reply to him, he must then be silent ; and 
consented, that (if it would aid him) they would 
allow, his actings to be in the name and by the 
authority of the council of state ; and the 
actings of the coiinci) of state to be by autho- 
rity of what he called a parliament. 

Sir Henry Vane replied, Then what I acted 
ill the Council of State, and^ Committee of 
Safety, constituted hy the parliament to endure 
for eight days, you will allow me ; then you 
must prove that I ever acted in the other 
Council of State, after the parliament was 
turned out. 

Then the King’s Counsel produced a War- 
rant, dated November 3, 1659, which was sent 
in pursuance of an Order of the Coinniiitee of 
Safety, by sir Henry Vane, as Treasurer of the 
Navy. This Warrant was for the sending of 
divers arms Northwaids after Mr. Lambert 
who was gone down to oppose the now duke of 
Albemarle. — Sir Uenry Vane produced Wil- 
liam Angel, Brisco, Middleton, &c. otiicers of 
that regiment which went under his name; 
who having recourse unto him for orders about 
October 1659, he bad them desist, and decla- 
red his dissatisfaction in their proceedings: 
and this, after their several importunities to have 
orders from him. And tliu» he closed his 
Defence. 

Solicitor Finch, As to pretence of the 
Power of Parliament, it is to be known, that 
it was not the eighth part of the House of Com- 
mons ; such as were let iu to do all that hath 
been complained, and acting under authority 
of such ail' end of a parliai6ent, under such a 
violation, was no excuse, but an aggnavanon; 
but that the parliament was in law ended by 
the death of the late king, notwithstanding 
that act of 17 Caroli primi, appears Urns;— - 
The king’s writ for a parliament is iraeiais^ 
dum nobiscum ; which is intended as well of 
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4he natural capacity of tlie as of his 

politic. 2. It is absurd to say^ that the acts 
of Parliament of hing .Charles the first, should 
be his acts in the time of king Charles the 
fecond. 3. A Commission of Mwers, enacted 
to be on foot for ten years, expires by the death 
of the king, and the authority of the oommis- 
fioners is at an end. 4- It is not possible for 
one king to impose a parliament upon a suc- 
cessor. So much fur his acting by colour of au* 
tlioriry of parliament. — And as to the question, 
Whetheran House of Parliament can commit 
Treason, If they departfrum that allegiance which 
they have sworn at their first meeting, they are 
impeacliable for it. As to a co-ordination in the 
parliainenc, be denied it. — As to the question, 
Whether the king- being out of actual posses- 
sioD, can have treason committed against him ? 
he afiirmed it, and said, otherwise, if rebellion 
should be so prosperous as to depose or oppress 
the king in battle, the offenders are not to be 
called in question, because they prevailed. 
He said it was the plea of Watson the Jesuit, 
who being indicted for compassing the death of 
king J dines in Scotland, after he was declared 
king of England, and before his actual entering i 
into this realm, made this defence, that the | 
king was never in possession of the crown. 

Justice Windka/n. As to the act of 17 
Caroli, and the preamble of that act, so much 
insisted on by the prisoner; 1. He held, that 
the parliament hud not greater authority by 
it, but was only made more durable than 
other parliaments have been ; hut he held, 
that the parliament was absolutely dissolved 

the death of the king ; and put this case ; 
if it should he etuicted that such a marriage 
should continue till it was dissolved by act of 
parliament ; if one dies, it is a determination 
of it ill fact, so as no man can say but it is 
absolutely dissolved. 2. It must continue in 
the degree and dignity of a parliament. If the 
House be under a force, and some kept out, 
some let in, to serve a turn, whatever they act 
is a nullity in law. For freedom is the princi- 
pal essence and honour of a parliament ; yet 
though the House he under a force, the House 
is not dissolved by such force, but the proceed- 
ings are to be suspended, till it acquire its 
tormer liberty ; and this as well by the common 
law, as by the civil and canon laws of all other 
countries, 3. The parliament is the king’s 
great council, the peers are conciliarii nati^ 
if they l>e forced awoy, or laid aside, as here 
they were, all the rest is but ma^'ni nominis 
umbra, * 

Twisden held the same opinion. That it is 
not the sitting of a few members within those 
walls, that will continue it a parliament : and 
^uugh another parliament, a great many 
years after the king’s death, declared it to be 
at an end ; yet that act was but declaration, it 
was at an end befixre. Whether a parliament 
may commit treason, is not tlxe question ; hut 
whether a few of the House shutting out their 
fellows, and usurping the government, were 
isot traitors ? 
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Forster Ixeld the same opinion, and said, The 
distinction between the politic dnd natural 
capacity of the king, was the treason of the 
two Spencers : that privilege of the parlia- 
ment is no shelter for breach of the peace, much 
less for treason. 

Twisden added, That to compass the death 
of the king as a natural person, was treason ; to 
compass his death in his political capacity, as 
to depose him, wgs treason ; and both pro- 
vided for by the act of 35 £dw. 3. That in 
the same instant the late king expired, in the 
very same his now majesty was king de factor 
and affirmed tlie cases of Watson and Clark, 
1 Jac. If an army be raised against the king, 
and the king is slain in the battle, tliis treason 
is questionable hy the Successor, as Storie’s 
case is in Dyer. 293. h.* 

Thus ended the Questions of law proposed. 

The Solicitor spake after to the jury con- 
cerning the fact, which after they withdrew 
to consider, and being withdrawn about half 
an hour, returned with their verdict ; which 
being delivered by the foreman, in the name 
of his fellows, with their consent found the 
prisoner Guilty of High Treason from Jam 30, 
1648-9. 

They not only found him Guilty according 
to the Indictment, which was laid for what the 
prisoner did, 1659 ; hut for a long series of 
High Treason, as they reckon, from Jan. 30, 
1648-9. 

A true Copy of the Frisoneifs own Papers 
containing the Substance of what he plead- 
ed on the said day qf his Trial, June 6. 

That without any seeking of mine, I was 
chosen by writ under the great seal, to serve as 
burgess for the town of Kingston upon Hull, in 
the parliament that sat down on the 3rd of 
November, 1640, and having in pursuance 
thereof taken my seat in the said parliament, I 
was obliged by law to give my attendance upon 
the said trust, as well as upon grounds of duty 
and conscience. 

The said parliament was not only called and 
assembled after the usual manner, and had the 
power and privileges incident to that, high 
court, hut was by express statute and consent 
of the three estates so constituted, as to its 
continuance, adjournment, prorogation and 
dissolution, that in none of these particulars 
they were subject to alteration, but by their 
own common assent, declared by act of par- 
liament, to be passed . by themselves for that 
purpose, with the royal assent. 

In the Preamble to the Act for Continu- 
ance of the said Parliament, these words are 
contained : ** Whereas great sums of money 
must of necessity be speedily advanced and 
provided for the relief of his majesty’s army 
and people in the northern parts of this realm, 
and for preventing the imminent danger this 
kingdom is in ; and for supply of his majesty’s 

* See voh 1. p, 1087, of this Collection. 
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present and urgent occasions, which caiiiiot be 
sa timely effected as is requisite, without credit 
for raising the said monies ; which credit can- 
not be obtained until such obstacles be first re- 
moved, as are occasioned by fears, jealousies 
and apprehensions of divers his majesty’s loyal 
subjects, That this present parliament may 
be adjourned, prorogued or dissolved, before 
justice shall be duly executed upon delinquents, 
and public grievances redressed, a firm peace 
between the two nations of England and Scot- 
land concluded, and before sufficient provision 
be made for the repayment of the said monies 
so to be raised, By all which the very 

work that was between the three estates aereed 
to be done for the good and safety of the king* 
dom, was in sundry particulars declared and 
expressed ; and nut only so, hut as is acknow- 
ledged by the late king himself in his Answer 
to the Nineteen Propositions, the power which 
thereby was legally placed in both llnuses, was 
more than sufiicient to prevent and restrain ty- 
ranny. 

So that, by what hath been shewed, the law 
itself is with me, and for me, enjoining my 
continued attendance on (he trust which 
this means was committed to me, and autho- 
rised me in particular to effect the things con- 
tained in the said preamble ; and to act in all 
matters belonging to the high court of parlia- 
ment, for the good and safety of the kingdom 
. in time of imminent danger : 1 had been lia- 
ble to great punishment by the law, for dis- 
atteiidaiice and deserting my station therein, 
till lawfully or by force dismissed therefrom ; 
and this, whatever occasions others might have, 
by a voluntary or forced departure from atten- 
dance upon that trust. 

The actions tlierelbre done by me in this ca- 
pacity, and according to the law, privileges, 
customs and power of parliament, and that 
such a one as was thus extraordinarily consti- 
tuted, neither are nor can be brought within the 
statute of 25 Edw. 3, c. nor are to be ques- 
tioned, tried, much less judged and sentenced, 
in any inferior court. Nay, so far is it from 
this, that by a declaration and resolution of 
parliament, August 13, 164S, it is adjudged to 
be committingTreason in the highest degree, to 
bring both or either Houses of Parliament 
under that or such like imputations. 

Nor, till of late, have 1 ever heard but that 
those who took the judgment of parliament for 
their rule and guide, (however tortuous or erro- 
neous it might afterwards be accounted in suc- 
ceeding times) and they that acted by and un- 
der the countenance of their declared judg- 
ments, orders or ordinances, ever acknowledg- 
ed binding during the sitting of the parliament, 
were safe and indemnified from all punish- 
ment. And for government-sake itself, it n 
requisite it should be so ; because none are 
judges of the power and privileges of parlia- 
muuc but themselves. For admit once that 
their judgment may be called in question, qnd 
disputed by private persons, or by infisrior 
courtSi whose votes are included in theirs, the 


fundamentals of government are plucked up by 
the roots. * Par in pares non hahet imperium, 

* multb minus in eos qui majuil imperium ha- 
^ bent An equal has no command over his 
equal, much less over those that have a greater 
command or authority. 

His late majesty, in his Answer to the Nine- 
teen Propositions, does very briefly and exactly 
state the nature and kind of government that is 
exercised in this kingdom, saying, “ The laws 
of this kingdom are made by a King, a House 
of Peers, and a House of Commons, chosen by 
the People, <ill having free votes, and particu- 
lar privilege. These three estates making one 
incorporate body, are they, in whom the sove* 
reignty and supreme power is placed, as to the 
making and repealing of laws : And the go- 
vernment, according to these laws, is trusted to 
the king, who in the interval of parliament is 
sole in the exercise of government, which, the 
parliament sitting, he is to exercise in conjunc- 
tion with the two Houses.” 

And his said majesty asserting three sorts of 
government, Absolute Monarchy, Aristocracy 
and Democracy, does most rightly distinguish' 
the Monarchy of England from all those three, 
and commends the constitution of this king- 
dom, as it is a mixture of all three, having the 
conveniences of them all without the inconve- 
niences of any one, as long as the balance 
hangs even between the three estates, that they 
run jointly on in their prt>per channels, and that 
the overflowing of either on either side, raise 
no deluge nor inundation. 

By the passing of the aforesaid act for the 
continuance of the fore-mentioned parliament, 
the intervals of parliament were no longer, *ae 
before, at the will and pleasure of the kiiijg; 
but the power to continue in the said parlia- 
ment, without adjournment, prorogation or dis- 
solution, resided in the two Houses with the 
king jointly, and in none of them severally : so 
that in effect the government of the kingdom, 
during the continuance of that parliament, was 
in conjunction of the three estates, and in their 
common consents and agreements among them- 
selves given in parliament ; the assembling and 
meeting whereof was appointed and fixed to a 
place certain, by law. 

By reason hereof, it is not the attendance of 
any of the members in parliament (for dis- 
charge of the trust reposed in them, confirmed 
and enlarged by the said act) that is faulty or 
censurable by the law, but those that unwar- 
rantably depart and desert that their trust and 
station, are to be blamed ; 6 Hen. 8, 16. 

The king in conjunction with the parliament, 
is mavim^ itrx, and is supported in the throne 
and exercise of his regal power by the joint 
concurrence of both Houses. And becau!^, as- 
his late majesty well observed, the happiness* 
and good of the constitution of this government 
lies in keeping the balance even between the 
three estates, containing themselves within the 
bounds of their proper channels, therwora in 
attempts of either to overflow th(»e boimm, 
they being co-ordinate, the office of a parUa* 
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ment is by the very fundamental constitution of 
.'the government, to keep this balance well 
poised. And tp that end, as was before men- 
tioned, his majesty's own words are, in his said 
Answer to the Nineteen Propositions ; * That 

* there was legally placed in both Houses, a 

* power more than sufficient to prevent and re- 

* strain the power of tyranny.* If so, then are 
they the legal judges, when there is danger of 
tyranny ; and have legal power to require their 
judgment and resolves to be obeyed, not only 
when arms are actually raised against them, 
but when they discern and accordingly declare 
a preparation towards it ; else they may find 
it too late to prevent the power of tyranny. 
There is no greater attempt of tyranny, than to 
arm against the parliament; and there is no 
visible way for the restraining such tyranny, but 
by raising* arms in their own and the kingdom's 
defence. Less than this is not sufficient, and 
therefore far from more than sufficient for the 
punishment of delinquents, and restraint of ty- 
ranny. 

Unto the king, in conjunction with his two 
houses, according as is provided by the law in 
this capacity of his, as maTime Rex, was the 
duty or allegiance to be yielded by his subjects 
during the indissol ved state of that parliament ; 
for they were the king's great council, and su- 
preme court, exercising the known power and 
privileges, that time out of mind have apper- 
tained to them, and been put forth by them, as 
the exigents of the kingdom have requireii, 
when differences have happened about the very 
title of the crown, in declaring the duty of the 
subject, by yielding their allegiance to kings de 
when kings de jure have been kept out 
of possession. This our chronicles, and the 
liistories of former times, do plentifully inform. 

The causes that did happen to move his late 
majesty to depart from his parliament, and con- 
tinue for many years, not only at a distance, 
and in disjunction from them, but at last, in a 
declared posture of enmity and war against 
them, are so well known, and fully stated in 
print (not to say, written in character of blood ) 
on both parts, that 1 shall only mention it^ and 
refer to it. 

This matter was not done in a corner : the 
appeals were solemn, and the decision by tlie 
sword was given by that God, who being the 
judge of the whole world, does right and can- 
not do otherwise. 

By occasion « of these unhappy differences 
thus happening, most great and unusual 
changes and revolutions, like an irresistible 
torrent, did break in upon us, not only to the 
disjointing that parliamentary assembly among 
themselves (the head from the members, the 
cq-ordiiiates from each other, and the houses 
within themselves) but to the creating such 
formed divisions among the people, and to the 
producing such a general state of confusion 
and disotrier, that hardly any were able to know 
their duty, and with certainty to discern who 
were to command, and who to obey. All 
things seemed to be reduced, and, in a manner, 


resolved into their first elements and princi- 
ples. 

Nevertheless, as dark as such' a state might 
be, the law of England leaves not the subject 
thereof (as I humbly conceive) without some 
glimpses of direction what to do : in the cleav- 
ing to, and pursuing of which, I hope 1 shall 
not be accounted nor adjudged an offender; or 
if 1 am, I shall have the comfort and peace of 
tny actions to support me in and under my 
greatest sufferings. 

The resolutions of all the judges in Calvin's 
Case, entitled Post-iiati, * in the 7th book of 
Coke's Reports, and the learned arguments 
thereupon, affiord me instruction even iii this 
matter. It may be it is truly thence affirmed, 
That allegiance is due only to the king, and 
how due, is also shewed. 

The king is acknowledged to have two capa- 
cities in him ; one a natural, as he is descend- 
ed of the blood royal of the realm ; and the 
body natural he hatii in this capacity, is of the 
creation of Almighty God, and mortal. The 
other is a politic capacity, in respect of which 
he is a body politic or mystical, framed by 
the policy of man, which is immortal and in- 
visible. To the king, in both these capacities 
conjoined, allegiance is due ; that is to say, to 
the natural person of the king, accompanied 
with his politic capacity, or the politic appro- 
priated to the natural. 

The politic capacity of the king hath pro- 
perly no body nor soul ; for it is framed by 
the policy of man. 

In all indictments of treason, when any one 
does intend the death and destruction of the 
king, it must needs be understood of his natu- 
ral Imdy, the other being immortal. Tlie ia- 
dictment therefore concludes contra ligeantioi 
$ua debitum, against the duty of his allegiance; 
so that allegiance is due to the natural 
body. 

Admitting then, that thus by law, allegiance 
is due to the king, (as before recited) yet 
it is always to be presumed, that it is to 
the king in conjunction with the parlia- 
ment, the law and the kingdom, and not in 
disjunction from, or opposition to them ; and 
that while a parliament is in being, and cannot 
be dissolved, but by the consent of the three 
estates. 

This is therefore that which makes the mat- 
ter in question, a new case, that never before 
happened in the kingdom, nor was possible to 
liappen, unless there had been nr parliament 
constituted, as this was, unsubjected to ad- 
journinenty prorogation, or dissolution, by the 
king's will. Where such a power is granted, 
and the co-ordinates thereupon disagree and fall 
out, such effects and consequents as these that 
have happened will but too probably follow. 
And if either the law of nature or England in- 
form not ill such case, it will be impossible 
for the subjects to know their duty, when tliat 
power and command which ought to flow from 

* See vul. iv. p. 559, of this Collection. 
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dim in conjunction, comes to be exercised bjr 
all or either of them, singly and apart^ or by 
two of them nguinst one. 

When new and never* heard of changes do 
fall out in the kingdom, it is not likely that the 
known and written laws of the land should be 
the fxact rule; but the grounds and rules of 
justice, contained and declared in the law of 
nature, ore and ought to be a sanctuary in such 
cases, even by ilie very common law of Eng- 
land : fdr thence originally spring the unerring 
rules that are set by the divine and eternal law, 
Ibr rule and subjection in all states mid king- 
doms. 

In contemplation hereof, as the Resolve of 
all the Judges, it was agreed ; 

1. That allegiance is due to sovereignty by 
the law of nature ; to wit, that law which Cod, 
at the creation of man, infused into his heart 
for his preservation and direction, the law eter- 
nal. Yet it is not this law, as it is in the heart 
of every individual man, that is binding over 
many; or legislative, but as it is the act of a 
cuitiiiiunity, or an associated people, by the 
right dictates and persuasions of the woVk of 
this Jaw in their hearts. Tliis appears in the 
case of the Israelites, Judges, chap. 20 & $1, 
cited in the 4th part of Coke's Institutes, where 
mention is made of a parliament, without a 
king, that made war, and that w*ith their bre- 
thren : they met as one man to do it, in vin- 
dication of that justice unco which they svcrc 
obliged even by the law of nature* This is 
that which chancellor Fortescue calls political 
power here in England ; hy which, as by the 
ordinance of man, in pursuance of the ordi- 
nance of God, the regal othce is constituted, or 
the king's politic capacity, and becomes ap- 
propriated to his natural person. 

Thus politic power is the immediate efflux 
and offspring of the law of nature, and may be 
called a part of it. To this, Hooker in his Ec- 
clesiastical Polity agrees, and Seideu on that 
subject. 

The law of nature thus considered, is part of 
the law of Etiglan^, as is evident by the best 
received law books, Bracton, Fleta, Lam bard 
Upon the Saxon laws, and Fortescue in the 
praise of the laws of England. This is the law 
that is before any judicial or municipal law, as 
the root and fountain whence these and ail go- 
vemment>, under God and his law, do flow. 

This politic power, as it is exercised in con- 
junction with, and conformity to the eternal law, ■ 
partakes of its moral and immutable nature|and 
cannot be changed by act of parliament. Of 
this law it is that Magna Charra, and the 
Charier of Forest, with other statutes rehearsed 
in the Petition of Right, are for the most part 
declaratory : for they are not introductive of 
any new law, but confirmations of what was 
good in alf laws of England before. This agrees 
with that maxim, * Salus Fopuli suprema Lex 
that being made due and binding by this law, 
which in the judgment of the community, d^ 
daring their mind by their.own free chosen de* 
legates and trustees in baroiODy with the eternal 

VOL. Vf. 


law, appears profitable and necessary for the 
presei^ation and good of the whole society. 

This is the law, which is pbt 'forth by the 
common consent of the whole realm, in their 
representative ; and (according to the funda- 
mental constitutions of this kingdom) is that 
with which the kings of this land, by the joint 
co-operation of the three estates, do make and 
repeal laws. 

But through the disorders and divisions of the 
times, these two powers, the regal and political, 
(which according to the law of England, make 
up but one and the same supreme authority) 
foil asunder, and found themselves in disjunc- 
tion from an opposititm to one another. I do 
not say the question is now. Which of these is 
most rightly (according to the jirincinles of the 
law of nature, and the law of England) to be 
adhered unto and obeyed? but unto whether 
power adherence is a crime in such an exigent 
of state ? which, since it is such a new and ex- 
traordinary case, evidently above the track of 
the ordinary rules, contained in the positive and 
municifial laws of England, there can be no 
colour to bring it within the statute of 25 Ed. 
cap. 2, forasmuch as all statutes presuppose 
these two powers, regal and political, in con- 
junction, perfect unity, and subserviency, which 
this case does not, cannot admit. So exceed- 
ing new and extraordinary a case is it, that ie 
may be doubted whether, and questioned how 
far any other parliament, but that pariiamenE 
itself that was privy to all its osvn actings and 
intentions, can be an indifferent and competenft 
judge. But however, the point is of so abstruse 
and high consideration, as no inferior court can 
or ought to judge of it, as by Jaw books is mosi; 
undeniable, to wit, Bracton, and others. 

This, then, being the true state of the case* 
and the spring of that contest that ensued, and 
received its cfocision by the late war, the next 
consideraiion is, how far 1 have hari my share 
and part therein, that by the laws is not war- 
rantable, or by what appears in Way uf proof te 
th^ury. 

For the first, 1 shall crave leave to give yon 
this account of myself, who have best known 
my own mind and intentions throughout, and 
would not now, to save my life, renounce the 
prill ciplcis of that righteous cause, which my 
conscience tells me was my duty to be foithfiu 
unto. 

1 do therefore humbly ofiirm, that in the 
afore-mentioned great changes and revolntions, 
from first to last, I was never a fii^t mover, but 
always a follower, chusing rather U> adhere to 
things than persons, and (where authority wag 
ejark or dubious) to do things justifiable by the 
light and law of nature, tis that law was ac- 
knowledged part of the law of the land ; thiugs 
that are in te bona^ and such as, according to 
the grounds and prinmples of the common law, ' 
as well as the statutes of this land, would wai^ 
rant and indemnify me in doing^ them. For A 
have observed by precedcots of former 
when there have arisen disputes about btm. to 
the crown, between kings anaJuogt 
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the people of this realm wanted not di- ' 
rections for their safety^ and how to behave 
themselves within the duty and limits of allegi- 
ance to the king and kingdom, in such^ difficult 
and dangerous seasons. 

Mv lord Coke is very clear in this point, in 
bis chapter of Treasons, Ibl. f. And if it were 
otherwise, it were the hardest case that could be 
for the people of England : for then they would 
^be certainly exposed to punishment from those 
tliat are iu possession of the supreme power, as 
traitors, if they do any thing agRinsi them, or 
do not obey them ; and they would be punish- 
able as traitors by him that halh right, and is 
king dejurCf in case tliey do obey the kings de 
fMto: and so all the people of England are ne- 
cessarily involved in treasons, either against the 
powers de facto, or de jure, and may by the 
same reason be questioned for it, ns well as the 
prisoner, if the Act of Indemnity and the king’s 

S ardoii did not free them from ir. The security 
len and safety of all the people of England 
is by this means made to depend upon a pardon, 
(Which might have been granted or denied) and 
not upon the sure foundations of commofi law : 
an opinion; ihire, whicli (duly weighed and con- 
sidered) is very strange, to say no more. 

For I would gladly know that person in Eng- 
land of estate and fortune, and of age, that hath 
not counselled, aided, or abetted, either by his 
person or enate, and snbinitted to the laws and 
y^vernment of the powers that then were: and 
if so,' tlieii by your judgments upon me, you 
eondemn (in effigies, and by necessary coiise- 
quence) the whole kingdom. 

And if that be the law, and he now known 
to be so, it is worth consideration, whether if it 
had been generally known and understood be- 
fore, it might not have hindered bis majesty’s 
Aestoradoii. 

■ Besides, although, until this Judgment be 
passed upon me, the people have apprehended 
themselves as free from the question, and out 
of danger, by reason of the act of indemnity 
and general pardon ; yet when it shall appear 
to^them that such their safely is not grounded 
on the common law, nor upon the law of 
nature, but that against both these and their 
actions they are found faulty, and tainted 
with a moral guilt, and that as principals also, 
(since in treason there are.no accessanes) what 
terrifying reflections must this needs stir up in 
the mind of every man, that will be apt to 
Mieve his turn will come next,* at least once 
in two years; as hath befallen me in my 
person, who (however 1 have been misjudged 
and inisunderstooth caii truly affirm, that, in 
the whole series of my actions, that which 1 
have had in my eye hath been to preserve the 
ancient well-constituted government of England 
on its own basis and primitive righteous foun- 
dations, most learnedly stated by Fortescue 
in his book made in praise of the English 
laws. And 1 did account it the most likely 
means for the effecting of this, to preserve ir, 
at least hi its root; whatever changes and 
MiemUiona ,it iqight be egpoSed unto in its 
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branches, through the blusterous* and stormy 
times that have passed over us. 
lliis is no new doctrine in a kingdom ac- 

S uaiiited with political power, as Fortescue 
lews ours is, describing it to be in effect 
the common assent of the re 4 lin, the will of 
the people or whole body of the kingdom, re- 
presented in. pariiameut. Nay, though this 
representation (as hath fulleii out) be restrained 
for a season to the Commons house, in their 
single acting, into which (as we have seen), 
when by the inordinate fire of the times, two of 
the three estates have for a season been melted 
down, they did but retire into their root, and 
were not hereby in their right destroyed, but 
rather preserved, though as to their exercise 
laid for a while asleep, till the season came of 
their revival and restoration. 

And whatever were the intents and designs 
of others who ore to give an account of their 
own actions, it is sufficient for me that at a 
time critical and decisive, though to tiiy own 
hazard and ill usage, T didi declare my refusal 
of the Oath of Abjuration, which was intended 
to be taken by all the members of parliament, 
in reference to kingly government, and the lino 
of his now majesty in partirular. This 1 not 
only positively refused to take, hut was an 
occasion of the second thoughts which the par- 
liament reassumed thereof, till in a manner 
they came wholly at last to decline it : A proof 
undeniable of the remoteness of any intentions 
or designs of mine, as to the endeavouring any 
alteration or change in the government ; and 
was that which gave such jealousy to many in 
the house, that they were willing to take the 
first occasion to shew their dislike of me, 
and to discharge me from sitting among them. 

But to return to what I have before affirmed; 
as to my being no leading or first actor, in any 
Change ; it is very apparent by my deporemena 
at the time when that great Violation of Pri- 
vileges happened to the parliament, so as by 
force of arms several members thereof were 
debarred coming into the House, and keeping 
their scats tliere. This made me forbear to 
come to the parliament for the space of ten 
weeks, to wit, from the 3rd of Df'cembcr 1648, 
till towards the middle of February following, 
or to meddle in any public transactions ; and 
during that time the matter most obvious to 
exception, in way of alteration of the go- 
vernment, did happen. 1 can therefore truly 
say, that as 1 had neither consent nor vote at 
ff rst in the Resolutions of the Houses, concern- 
ing the Non-Addresses to his late majesty, so 
neither had I in the least any consent^ in, or 
approbation to his death ; But on .the contra- 
ry, when required by the parliament to take an 
oath, to give my approbation ex post facto to 
what was done, I utterly refused, and would 
not accept of sitting in the Council of State 
upon those terms, but occasioued a new oath 
to bedrawn, wherein that was omitted. Uere- 
nppn many of the Council of State' sat, that 
wauki take the other. 

Iu like tuaunei' the Resolutions and Votes- 
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for phRngtnR the government into a Common- 
wealtb or Free State were paseed. some weeks 
before my return to parUament: Yet after- 
wards, so far as I judged the same consonant 
to the principles and grounds, declared in the 
laws of England, for upholding that political 
power which hath given the rise and introduc- 
tion in this nation to monarchy itself, by the 
account of ancient writers, I conceived it my 
duty, as. the state of things did then appear to 
me, notwithstanding the said alteration made, 
to keep iny station in the parliament, and to 
erform niy allegiance therein to king and 
iiigdofn, under the powers then regnant, (upon 
my principles before declared) yielding obedi* 
ence to their authority and commands. And 
having received trust in reference to the safety 
and preservation of the kingdom, in those 
times of imminent danger, both within and 
without, I did conscientiously hold myself 
obliged to be true and faithful therein. Thtsl 
did upon a public account, not daring to quit 
my station in parliament by virtue of my first 
writ : Nor was it for any private or gainful ends 
to profit myself, or enrich my relations. This 
may appear as well by tlie great debt I have 
contracted, as by the destitute condition my 
many children are in, as to any provision made 
for them. And I do publicly challenge all 
persona whatsoever, that can give any inrorma- 
tion of any bribes or covert ways used by me, 
during the whole time of niy public acting. 
Therefore 1 hope it will be evident to the con- 
sciences of the jury, that what I have done 
hath been upon principles of integrity, honour, 
justice, reason, and conscience, and not, as is 
suggested in the Indictment, by * Instigation 
of the devil, or want of the fear of God/ 

A second great Change that happened upon 
the constitutions of the pBrliametit, and in them 
of the very kingdom itself, and the laws there- 
of, (to the plucking up the liberties of it by the 
very roots, and the introducing of an arbitrary 
regal power, under the name of Protector, by 
force and the law of the Sword) was the usur- 
pation of Cromwell ; which 1 opposed from the 
beginning to the end, to that degree of suffering 
and with that constancy, that well near had 
cost me not only the loss of my estate, but of 
my very life, if he might have had his wdl, 
which a higher than he Ijindered : yet I did re- 
main a prisoner, under great ba^ships, four 
months in an Island, by his orders. 

Hereby, that which I have asserted is most 
undeniably evident, as to the true grounds and 
ends of my actions all along, that were against 
usurpation on rbe one hand, or such extraor- 
dinary actings on the ether, as I doubted the 
laws might not warrant or indemnify, unless I 
were enforced thereunto by an over-ruling and 
inevitable necessity. , 

^ The third considerable Change was the total 
disappointing and removing of the said Usur- 
pation, and the returning again of the members 
of parliament to the exercise of their primitive 
and original trust, for the good and safety of 
^ kingdom, so far as Che state of the times 


would then permit them ; being so much, as 
they were, under the power of an army, that 
for so long a time had influenced the government. 
Towards the recovery therefore of things again 
into their own channel, and upon the legal- 
root of the peoples liberties, to wit, their ooni- 
mon consent in parliament, given by their own 
deputies and trustees, 1 held it my duty to be 
again acting in public affairs in the capacity of 
a member of the said parliament, tlien re-en- 
tered^ upon the actual exercise of their former 
power, or at least struggling for it. In this 
season I had the opportunity of declaring my 
true intentions as to the government, upon oo- 
easion of refusing the Oath of Abjuration be- 
fore mentioned. 

And whereas I am charged with keeping out 
his majesty tliat now is, from exercising his 
regal power and royal authority in tliis his king- 
dom; through the ill-will borne me by that 
part of the parliament then sitting, I was dis- 
charged from being a member thereof about 
Jan. 9, 1660, and by many of them was 
charged, or at least strongly suspected, to be a 
royalist. Yea, I was not only discharged from 
my attendance in parliament, but confined as a 
prisoner at my own house, some time before 
there was any visible power in the nation that 
thought it seasonable to own the king’s interest. 
And I hope my sitting still will not be imputed 
ss a failure of duty, in the condition of a pri- 
soner, and those circumstances I was then in. 
This I can say. That from the time I saw his 
majesty’s Declarations from Breda, declaring 
his intentions and resolutions as to his return, 
to take upon him the actual eiferciseofhis regal 
ofiice in England, and to indemnify all thdse 
who had been actors in the late differences and 
wars, (as in the said Declaration doth appear)’ 
I resolved not to avoid any public question, 
(if called thereto) as relying on mine own in- 
nocency, and his majesty’s declared favour, as 
before said. And for the future, I deterrhin^ 
to demean myself with that inoffetisiveness and 
agreeableness to my duty, as to give no just 
matter of new provocation to bis majesty in his 
government. All this, for my part, hath been 
punctually observed, whatever my sufferings 
nave been. Nor am I witling in the least to 
harbour any discouraging thoughts in my mind 
as to his majesty's generosity and favour to- 
wards me, who have been faithful to the trust I 
was engaged in, without any malicious intentions 
against his majesty, his crown, oi*" dignitjr, as 
before hath been shewed; and I am desirous 
for the future to walk peaceably and blame- 
lessly. 

Whatever therefore my personal sufferings 
have been since his maiesty’s Restoration, 2 ra- 
ther impute them to the false reports and ca- 
lumnies of mine enemies, and inisjudgrrs of my 
actions, than reckon them as any thing that 
hath proceeded from his majesty's proper in- 
clination, whose favour and clemency I have 
had just reason, with oil humility, to acknow- 

liirst, with regkhi to his majesty’s -Speech^ 
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niade the 37th of July, 1060, in the House of 
^eers, wherein bis majesty expressly declared 
it to be no intention of his that a person under 
my circumsiances should be excepted out of 
the Act of Indemnity, either for lira or estate. 

And Secondly, However it was the parlia- 
ment’s nleasure (myself unbeard, though then 
in the Tower, and ready to have been brought 
before them) to except me out of the common 
Indemnity, and subject me to question for my 
mction8,yet they themselves of their own accord 
(admitting the possibility that in ^uch question- 
ing of me 1 might bo attainted) made it their 
humble desire to his mmesty, that in such case 
execution, as to my life, might he remitted. 
Upon this his majesty readily gave his grant 
and assent. And'l do firmly believe, if the 
Houses had pleased to give me the opportunity 
and leave of being heard, they would never 
have denied me the Indemnity granted to the 
rest of the nation. 

That which remains of further Charge yet to 
me is the business of a Ucgiioent, an employ- 
ment which I cun ill truth nfiirin, mine qwti in- 
clinations, nature, and breeding, little fitted me 
for, and Which was intended only as honorary 
and titular, with relation to vtilunteers, who, 
hy their application to the Council of State, in 
a time of great commotions, did propound 
their own ofiicers, and, (without any seeking of 
mine, or not considering any farther of it, 
than as the use of my natiie) did, among 
others, nominate ' me ior a colonel, which the 
Council of State appro veil, granting Commis- 
eions to myself, and all other oilicers relating 
thereto; and the parHauient confirmed uiy said 
commission, upon report thereof made to them. 

This will appear by several witnesses I have 
to produce in this matter, that will be able to 
affirm how little I took upon me, or at all, to 
give any orders, or make use of such my Com- 
mission, any otherwihe than in name only. 

It is true, indeed, that at a certain time, when 
I was summoned t4) appear at the Comiiittee of 
the Militia, in Southwark, whereof I was a 
member, that which was called my own com- 
pany of foot, from the respect which they and 
their officers pretended to me, were desirous to 
he in a posture fit for me to sec them ; and as 
1 passed by, I took the opportunity, at their 
desire, to shew myself to them, and only, as 
taking notice of their respect, in some few 
words, expressing the reason I had to receive it 
in good part, I told them 1 would no longer 
detain them from their other occasions. After I 
was gone froiW them, I appointed my captain- 
lieul. to give them from me something to drink, 
as might be fitting on such an occasion, which, 
to my best remembrance, was ; and he 
]aid it out of his own money. 

More than this, as I remember, was not 
done by me ; so much as to the seeing any 
more the companies of that regiment gathered 
together, or giving orders to them ; Which I 
publicly and avowedly declined, persuading the 
officers to lay down their Charges in mine own 
example, so soon as I discerned the inten- 
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ions of the sitting down of the Committee of 
Saffty, and the exorbitant power committed to 
them to exercise, and the way of proceedings 
by the army, in interesting themselves in the 
civil government of the nation, which I utterly 
disliked. 

A nd although I forhore.not to keep my station, 
in reference to the Council of State, while they 
sat, or as a Commissioner of the Admiralty, dar- 
ing the time by them appointed to act by parlia^ 
mentary authority, and so had occasion to be 
daily conversant with the members of the Com- 
mittee of Safety (whereof myself, with others 
that would not accept, were named ;) , yet I 
perfeedy kept myself disinterested from all those 
actings of the army, as to any consent or ap- 
robatiod uf mine, (however, in many things, 
y way of discourse, 1 did not decline con- 
verse with them) holding it my duty to pene- 
trate as ffir as 1 could into their true intentions 
and actions ; but resolving within myself to 
hold true to my purliainentary trust in all 
things wherein the parliament appeared to me 
to act for the safety and good of the kingdom. 
However, I was misinterpreted, and judged by 
tliein as one that rather favoured some of Uie 
army, and their power. 

Upon the whole matter, there is not nny pre- 
cedent that ever both or either of the houses 
of parliament did commit treason ; For though 
privilege of parliament docs not so hold in trea- 
son, but that particular members may be pnnish- 
eri for it, yet it is unprecedented, that both or 
either houses of parliament, as » collective 
body, ever did or could commit treason. 

All the acts done in parliaments have been 
reversed indeed, and repealed, as what was 
don6 11 Rd. 2. was repealed 21 Rd. 2. And 
what was done 21 Rd. 2, was repealed 1 lien, 
4, 3. as appears by the printed Statutes: Yet 
I do not find that Doth or either house of par- 
liament were declared traitors for what they did 
in those parliaments ; or that any which 
acted under them suffered for the same in any 
inferior Courts. And surely ihe reason is ob- 
vious : For they had a co-ordinancy in the su- 
preme or legislative power for the making altei^ 
ing, and repealing laws. . And if so, < par in 

* parem non habet imperiura.’ And by autho- 
rities out of Bracton, Fleta, and others, it may 
appear what superiors the king Liuiself hath, 
(who yet bath no peer in his xio<;dom, ‘ (n isi 

* curiam baronum),’ God, law, and parliament. 

And if either or both Houses cannot commit 
treason, then those that .act by their authority 
cannot : For, * Plus pcccat author quam actor,’ 
the author offends, more than the actor. If 
those that command do not, nor can commit 
treason,* how can those that act by their autho- 
rity be guilty of it ? 

Further, I must crave leave to assert, by rea- 
son of what 1 see opened upon the Evidence, 
tWt wliat is done in parliament, or by their au- 
thority, ought not to be questioned in ony 
other Court : For every offence committed in 
any Court, must be punished in the same, or in 
some higher, and not any inferior Uourt. Now 



169'} STATE TRIALS, HChaklbsIL 1662^^ H^h Treatm, [17<| 


the Court of parliament hath no superior Court, 
as is' said in Coke's Jurisdiction of Courts.” 
And the reason there given that Judges ought 
not to give any opinion in a matter of parlia* 
meiit, is, Because it it not to be decided by the 
common laws, but * secundum legem et con- 
‘ suetiidinem parliamenti/ This the Judges in 
divers parliaments have confessed. And that 
reason is not to be waved, which the lord Coke 
gives. That a man can make no defence ; for 
what is said and acted tberey is done in council, 
and none ought to reveal the secrets of the 
House: Every member hath a judicial voice, 
and can be no witness. 

June the 11/4. 

After the customary formalities of the Court, 

The Clerk demanded of sir Henry Vane what 
he had to say why Sentence of dfeath should 
not be passed upon him ? 

Sir Henry Vane first alledgcd, That he had 
not yet heard the Indictment read iu Latin. 
The debate upon this took up some time: At 
length some of the king's counsel desired that 
the prisoner iiiigiit be satisfied in that point. 
Sir Henry desired that counsel then might also 
be assigned him, to make Exceptions thereto, 
if they found cause ; otherwise he valued not 
the hearing of it read in Latin. This was over- 
ruled by the Court : He soon therefore desisted 
from any further urging it. 

The next thing sir Henry offered in his own 
Defence was the Bill of Exceptions, which he 
brought with him ready drawn, and offered it 
to the Judges, desiring them, according to the 
Statute of Westm. 3. 31. made 13 Edw. 1, to 
sign it. This he urged so home, that the Sta- 
tute was consulted and read in open. Court, 
running in favour of the prisoner to this effect : 
** That if any man find himself aggrieved by the 
proceedings against him before any justices, let 
him write his Exception, and desire the justices 
to set their seals to it.” This act was made 
(says Coke) that the party wronged might have 
a foundation for a legal process against the jus- 
tices by a \^’rit of Error, having his Exception 
entered upon record in the Court where the in- 
jury is done^ which through the justices over- 
ruling it, they could not before procure, so the 
party grieved was without remedy ; for whose 
relief this statute was made. The justices re- 
fusing to set their seals, the party grieved may 
have a writ grounded on this statute, command- 
ing them to set their seals to his Exception. 
This Exception extends not only to all pleas 
dilatory and peremptory, &c. but to all ebai 
lenges of any jurors, and any material evidence, 
given to any^ury, by which the Court is over- 
ruled.” As in this prisoner's Case the Testi- 
.mony about falsifying of his hand to writing, 
^c. was, by what was offered to the jury by 
jjistice Windham. 

Further, says Coke on this statute, ** If tbi. 
justice (or justices) die, their ex^utors or ad< 
mjnistratora may ht proceeded against for Jthe 
ii^ ury done. And if the , j udge (or j udges) den^i 
|o seal the Exception, party wronged ina^ 


n the Writ of Error take Issue thereupon, if he 
an prove by witnesses the judge or judges 
lenira to seal it.” 

Notwithstanding all this, the judges over- 
ruled this plea also, by such interpretation as 
hetnselves put upon that statute, to wit. That 
it was not allowable in criminal cases for life. 
This makes the law less careful for the preser- 
racion of a man’s life, than any particulars of 
Ills estate, in controversies about which this 
•tatute is affirmed by tliem to hold. Whereas 
ife is the greater, and innocent blood, when 
ipilt, is irreversible, as to the matter, it cannot 
be eatbered up again : The estate is the lesser; 
nd if an erroiieouj judgment ^ass about it, it 
is reversible upon traverse, Writ of Error, or 
otherwise. 

The reason they alledged for their pretended 
Opinion was this, That if it be held in criminal 
cases for life, every felon in Newgate might 
(lead the same, and so there would be no Gaol- 
Delivery. 

Sir Henry answered, Ilis case was not the 
case of common felons, alledging the grant of 
his majesty to the Petition of both Houses for 
his life, in case he should he attainted. There 
is no need therefore sure (said he) of fearing the 
consequence of spinning out the time a little 
with a person in his circumstances. Besides, 
(he said) he had been a prisoner two years, and 
never called on to give any account of himself 
and his actions, (so is it not with felons ;) which, 
with other considerations, may sufficiently 
evince that there is no need of such hastening 
his death. He told them withal, that he de- 
sired not this for his own sake only, but ibr 
theirs, and for posterity ; that they miglit, on 
a more leisurely and unprejudiced hearing of 
what may be said on all hands, prevent the 
bringing of innocent blood upon themselves and 
the land. 

But being in this also over>ruled by the 
Court, (say what he would) he only desired he 
might understand whether they would all give 
it as their common judgment they would stand 
to, That what he desired was not his due by 
the law ? By this means they were all put upon 
it, one by one, to declare themselves in that 
point, unanimously denying him the benefit of 
that Act. To the hy-standers their chief rea- 
son seemed to be, lhat it had not been prac- 
tised this hundred or two of years. 

The third thing sir Henry desired was, That 
the Petition of libth Houses, with his maiesty’s 
Answer thereunto, might be reatbin the Court ; 
which, afler some dispute, was concluded to be 
a thing they were not bound to take notice of, 
not being an act of parliament. Yet what is 
any act of parliament, but a bill presented with 
the Petition of both Houses to his majesty, with 
his royal assent thereto, upon public record? 
^At length they condescended to read it ; and 
that was all. 

The fourth and last thing sir Henry Vane of- 
fered to the consideration of the (^nch was 
this. That in rmrd there were Questions 
touching matter oi law io his case, which must 
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ffteive tbeir determination in parliament^ be 
desired he might have counsel assigned him, to 
argue them before tbeir lordships. Some of 
these points he instanced in, to wit ; 

1. Whether a parliament were accountable 
to any inferior Court ? 

3, whether the king, being out of possession, 
and the power regent in others — 

Here they stopped him, not sulFeritig him to 
proceed, noV admitting that the king was ever 
out of possession. To which sir Henry replied, 
The words of his Indictment ran thus, ^ That 

* he endeavoured to keep out his majesty;' 
and how could he keep him out of the realm, if 
be were luit out ? 

But when be saw they would over-rule him 
in all, add were bent upon his condemnation, ha 
put up his Papers, appealing to the righteous 
judgment of God, who (he told them) must 
judge them as well as him, often expressing his 
satisfaction to die upon this Testimony; which 
Keeling, one of the king's counsel, insultingly 
answered, ^ So you may, Sir, in good time, "by 
< the grace of God.' The same person had 
often before shewed a very snappish property 
towards the prisoner ; and sir Henry sometimes 
answered him according to his folly : For when 
he would have had the book out of the pri* 
soner's hand, wherein was the statute of West- 
minster, 2d. c. 31 ; Sir Henry told him, * He 

* had a very officious memory, and when he was 

* of counsel for him, he would find him books.' 
(Whereby was verihed what was said to be 
spoken by him, at first, in answer to one of his 
brethren, on the Arraignment-day, Though 
w^ know not what to say to him, we know 
what (odo with him.") 

The Bill OF Exceptions, translated out of the 
best Latin form the prisoner could pro- 
cure ; no council learned in the law daring 
to assist him in those circumstances, with- 
' out assignment from the Court, which was 
denied i. 

First, Concerning my Imprisonment. 

(1.) I shall here mention tny entrance into 
this new scene of sufferings under the present 
power (after my having been handled at will 
and pleasure, under the six years usurpation of 
Cromwell) which I conceive not to have been 
at all according to the law of the land, as may 
appear by the 29th chap, of Magna Charta, 
and Coke upon it, with many other Statutes 
and law-books ; in ail which it appears that 
the law of Eagland is so tender, not to say 
curious, in providing for the subject’s liberty, 
that he is not to suffer the least restraint, con- 
finement or imprisonment, but by the lawful 
judgment of his peers, or by tha low of the 
Jaud. Contrary to ell which, 1 was committed 
at mere will and pleasure, and have been de- 
tained close prisoner these two years, without 
any cause specified, or any particular crime laid 
to my charge, 

Secondly, Concerning Transactions at the 
. Grand Jury. 

(9.) The Onmd Jury of Middlesex, without 


my privity, knowledge or presence (after X had 
been kept a close prisoner two full years) did 
meet, take the Depositions of witnesses, and 
find the Bill against me, which inevitably ex* 
posed me to a trial at the KingVBench bar, 
for I knew not what : whereas major Rolf and 
others have had the right of Englishmen 
granted them, to be present at the Grand 
Jury's proceedings ; yea, and to have counsel 
also present to plead any thing in a way of 
reason or law, for invalidating the testimony, or 
disabling thh witnesses, whereby the Indict- 
ment hath been immediately quashed ; and so 
the party accused delivered from any shadow 
of infamy, by so much as appearing in the cir- 
cumstances of a malefactor at any public bar 
of justice. That this Prisoner had great need 
of that privilege of being present himself, or 
having counsel and other friends present at the 
Grand Jury, will appear hereafter, by the sub- 
dolous and injurious handling of matters there. 

Thirdly, Concerning the Jurisdiction of the 
Court. 

. (3.) The offences supposed to be committed 
by me, are things done not of my own head, 
but as a member of the Long Parliament, or 
in pursuance of their authority. The matters 
done by me, in the one respect or other, if 
they be deemed offences, are punishable only 
in parliament ; and I ought not to be ques- 
tioned for them in any inferior court, as Coke 
shews in the 4th part of his Institutes, chap. 1, 
concerning the High Court of Parliament. For 
the parliament is not confined in their actings 
by tlie law, which inferior courts are tied up 
to ; but in divers cases are privileged to act 
extraordinarily and unaccountably to any but 
themselves, or succeeding parliaments. More- 
over, that parliament was extraordinarily com- 
missioned, qualified and authorized hy express 
act of parliament, beyond all preceding parlia- 
ments, for the causes and ends declared in the 
preamble of the Act for their establishment, 
accorded and passed by the joint consent of 
King, Lords and Commons, whereby they be- 
came unsubjected to adjournment, prorogation 
or dissolution, but by their own respective vo- 
luntary consents, to be by them expressed and 
passeef for that purpose, with the royal assent ; 
which occasioned his late majesty, in his An- 
swer to the Nineteen Propositions, to say. 
That the power hereby legally placed in both 
houses, was more than sufficient to prevent and 
restrain the pOwer of tyranny.^ 

And further, the bringing of this case under 
the jurisdiction of this court, or of any other 
but a parliament, may j>rove of very dangerous 
consequence, in point of precedent, and most 
disagreeing to all rules of justice. For, First, 
By the same reason chat I am questioned in 
this court, not only every member of parlia- 
ment, but the very houses themselves, with all 
their debates, votes and orders, may not only 
bei questioned, but referred to a petty-jury, and 
so come to be judged and sentenced by a 
court inferior lo themselvet ; which judges in 
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all tipnes have disclaimed, and acknowledged to 
be odt of their power, according to the known 
rule, Par in pares non habet imperium, mulco 
minus in eos qui inajus imperium habent/'— 
Secondly, In, such case the parties accused will 
be debarred of evidence or witness for their 
justification and defence. For no members, 
dec. present at debates in parliament, (who are 
the only eye and car- witnesses of what is said 
and done there) ought to discover the counsels 
of the House. 

Fourthly, Concerning the Indictment. 

1. I have not been permitted to have a copy 
or sight of the Indictment, nor ;io much as to 
hear it read in Latin, which is the original 
record of the court, and ought to be the loun- 
dation of their whole proceeding with me. 1 
often desiretl these things of the court ; yea, or 
at least to have but the transcripts of some par- 
ticular clauses in the Indictment, to enable me 
to shew the deficiencies thereof in law, (all 
which, others in such cates have often ob- 
tained) but nothing would be granted herein. 

This then was niy hard lot and usage ; I %vas 
put (after two years close imprisonment) to an- 
swer for niy lim to a long Indictment read in 
English, which wliether it were rightly trans- 
lated how should I know, that might not hear 
the original record in Latin ? Counsel also 
learned in the law were denied me, though 
pressed for by me again and again, before 1 
pleaded. And had they been granted, what 
could they have said as to defects of law in the 
Indictment, unless they might have a copy of 
it ? What can any counsel say to any petty 
business concerning any part of a man's 
estate that is in controversy, unless they may 
have a leisurely view and perusal of the wri- 
tings^ thereabouts ? Much more sure will it 
appear requisite to the reason of all man- 
kind, when a man's whole estate, life and 
all, are at stake. It is true, before I pleaded, 
the Court promised I should have Counsel 
assigned me after pleading God forefend 
else^" said the Lord Chief Justice] but it is as 
true, 1 neyer could yet see that promise made 
good. All things tending to a fair trial were 
promised me in general before pleading, but 
every material particular for the just defence 
of my life, hath been denied me ever since. 
And my trial for life was hud4fed up the next 
day of tny appearing before you: the Jury (as 
was told me) must not eat nor drink till they 
had done their work : (so the more than forty 
Jewry-men that resolved to kill Paul, Acts 
xxiii. 21.) But why such haste and precipi- 
tancy fora man's life, that is more than meat 
or estate, when you can let civil causes about 
noens estates depend many years? And if an 
erroneous judgment be passed in such matters, 
h is reversible ; but if innocent blood be spilt, 
it cannot be gathered up again, as the wise 
woman of Tekoah said, 2 Sam. xiv. 

2. But secondly, then, as to Defects in t}fe 
Indictment, which 1 was in some measure en- 
abled to observe from that broken hearing 


thereof chat was afforded me here in the court; 
I say there are many, and those very consi- 
derable : and by the Jaw of England 1 ought 
not to have been ui^ed to plead or make au- 
swer to any such an illegal and defective in- 
dictment. 

1. There is no sufficient Overt-Act therein 
alledged of the prisoner's imagining the king's 
death, or that he hud any the least inteatiuu 
that way. 

2. The Levying of a War is alledged in 
Southwark, and cannot therefore be tried by a 
jury of Middlesex, Dyer, ful, 2S4. and the Sd 
part of Coke's Institutes, ful. 34. 

3. There is uncertainty and obscurity in the 
main thing alledged against me in the indict- 
ment ; to wir, ** That 1, together with a multi- 
tude of persons, to the nuniher of a thousand, 
unknown to tlie jury,&c." whereas no criiniiioi 
act cun be tried that is not certain ; * Certa 
^ res debet esse quse deducifur in judicium.' 

4. The treason laid to my charge, is alledged 
to have been committed ^with a multitude of 
other false traitors, which were pardoned by 
the Act of Indemnity ; Such supposed crimes 
therefore of theirs cannot be lemcnibered or 
alledged, without a manifest breach of the Act 
of Indemnity and Oblivion. 

The Indictment is, or ought to be founded 
on some clause or branch of 25 Edw. 3, c. 2, 
but no such overt-act is alledged in the indict- 
ment, or proved by witnesses, as doth discover 
that 1 had any intention to kill, depose, or hold 
out the king from the possession and exercise of 
his regal power. Whereas I am accused of 
^ compassing or imagining the death of thp 
* king,’ this must be understood of his natural 
or personal not politic capacity, for in thia 
latter sense the law says, ' The king cannot die.' 

First then, to compass only the deposition of 
the king, is not within the words of that statute 
(several kings have been deposed by parliament 
since the Conquest) ; and as to my compassing 
or designing the natural death of the king’s 
person, with what colour can 1 be accused of 
such intentions, in the circumstances the king 
at that time was in beyond the seas ? 

Secondly, The assemblii^ of men together 
without any hostility or injury offered to any 
person, but for a ^lnan’s own security and 
lence in a time of confusion and distraction, is 
not levying war, or treason at the common 
low, or by that statute. Yea, in this case, and 
at the season wherein such an act as this is al« 
ledged, it might be supposed to be/lone for the 
king's restoration, as well as in opposition there- 
unto : and the most favourable and advantage- 
ous construction ought to be made and put upon 
the prisoner'a actings or words, where there is 
ambigUitv, so that they may be taken or inter- 
preted dfvers ways. For the law always pre- 
sumeth actions to be innocent, till the contrary 
be manifestly proved. However, in a time of 

* See Luders’s Considerations on the Law of 
High Treason in the Case of Levying War, p. 
171,72, 
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ncRoc? or an iiiterregnuniy when the founda- j 
dons of goveniinent are out of course, by the 
law of reason, Jdature, and common prudence, 
every man may stand upon his own guard, en- 
deavouring his own security and protection 
from injury and violence. 

^ Thirdly, To be adherent to the ktng*8 enemies 
within this realm, &c. cannot, ought, not to be 
understood of any adhesion to a parliament, 
wherein the king by taw is supposed always 
present, as a part thereof. Nor can the Long 
Parliament be called the king^s enemies, wiili- 
out overthrowing the Act of Indemnity, which 
the king hath declared to be the foundation of 
the nations’ present peace and security. 

Lastly, The Treasons alled^ed in the Indict- 
ment are said to have been committed when the 
king was' out of possession : So the Indictment 
runs, ** To keep out the king,” &c. Now my 
lord Coke in the third pRrt of his Institutes, 
fol. 7. saith, * A king de jurty and not dt facto^ 

* is not within the statute ; against such a one 

* no treason can be committed. For if there 
^ be a king regnant in possession, though he be 
« rex de factor and not dejurtf yet he is Seigneur 

* leRoy, within the purvieu of this statute ; and 

* the other that hath right, and is out of pos- 
< session, is not within this act. Nay, if trea- 

* son be committed against a king de facto > et 
^ non de jure^ and after the king dt jure cometh 
^'to the crown, he shall punish the treason 

done to the King de factoj 

And after, in the same place he saith, ^ That 

* by law there is always a king, in whose name 

* the laws are to be maintained and executed, 

^ *ptherw'ise justice would fail.’ The act also 
of 11 Hen. 7t was made for security of the 
subject on this behalf. The word < King’ also 
may and ought to be taken largely for any so- 
vereign power in a king or queen, as Coke in 
the place fore-quoted shews ; and why not, by 
the same reason, in a Protector, though an 
usurper, or any other persons, one or more, in 
whom sovereignty is lodged, or that have all the 
badges of sovereignty ; as the calling of parlia- 
ments, enacting of laws, coining of money, re- 
ceiving foreign ambassadors, &c. ? His majesty 
that now is, is granted by the very Indictment 
to have been then out of possession: if s6, then 
was there either some other king, or what was 
equivaletir, some sovereign power in actual 
possession and exercise, or none. If the fiirmer, 
then was there a king de factor so no treason, 
could be committed against him that was king 
de yure, only^ If the latter, then the govern- 
ment was dissolved, no allegiance was due to 
any persons, and so no odcnce could be pro- 
perly treason within the statute. 

' But hod the late Protector had the name and 
style of a king, no treason could have been 
cooimitted against the king dejure only. Now 
QaA forbid that you should give away iny life, 
upoH eucb niceties, because an usurping^ Pro- 
tector was not clothed with the title as well as 
power of a king. The Protector or any usorp- 
ePs taking or not taking the title of a king, in 
east be hate the power, caauot alter tbe state 
7 
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of my supposed crime. You ought not to be 
biassed by popular reports concerning me'. It 
is easier to be innocent, than so reported : The 
one is' ill our power, not the other. 

Fifthly, Concerning 'the Evidence. 

1. No allegation was directly proved by two 
positive Iqwful witnesses, as in this case it ought. 

2. One of the wit nesses for the king con- 
fessed in open Court, That to his knowledge 
my hand had been counterfeited, to my preju* 
dice and damage in great sums of money; yet 
Orders pretended to be signed by me (wherein 
my hand may as well be counterfeited), are 
taken as evidence against me. 

3. The issue of the whole cause depended on 
the solution of some difhcult Questions of so 
high a nature, and great importance, as could 
not safely be determined but in the higli court 
of parliament : As, 

1. Whether the Long Parliament called in 
November 1640, were dissolved by tbe late 
king’s death ? 

2. Whether the successive remaining powers 
that exercised the royal supreme authority from 
1648, to the Restoration of his now majesty, 
were not within the true sense and meaning of 
25 £dtv. 3, and 11 Hen. 7. 

Reasons for an Arrest of Judgment, 
writ by the Prisoner, but refused to be 
heard by the Court. 

I. I have been denied so much as to hear 
the Indictment read in Latin, as it is the ori- 
ginal record of the Court : yea, so much as a 
copy of it in English bath been denied me 
during the whole time of my trial; by the 
sight whereof I might be able to assign the 
delects of law that may be in it. 

Counsel also hath been denied, not only be- 
fore I pleaded, but after ; and all points by me 
offered in law lo tbe Judges of the Court have 
been over-ruled, without admitting me counsel 
to argue the same, and better inform the judg- 
ment of the court. I have demanded that I 
might put in a Bill of Exceptions upon the 
Statute of Westminst. 2. cap. 31. This like- 
wise is denied roe, over-ruled, and judged as 
out of that Statute. Neither will counsel be 
allowed me in this, to shew cause why it ought 
to be admitted as of right. And as no counsel 
was allowed, so either were the judges counsel 
to me, as they siM themselves they would and 
ought to be, but rather suffereo me to wrong 
and prejudice myself; some of them saying, 

* Let him go on, the want will be his own at 

* last.’ And they neither checked nor restrain-^ 
ed the king’s counsel in their high and irritating 
expressions to the Jury, to find me guilty : one^ 
of whom was seen to speak privately with the 
foreman of tlie jury, immediaiely before the 
jurors went from the Bar, after he had spoken 
' openly, * That ilie prisoner was to be mad^ a 

* public sacrifioei^ in reference to the actions 

* done against bis majesty that now is.’ 

/HI this is very far from that indifferency in 
trial, and from that equality which the law re- 
quires, and they are bound by their oaths to 
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AfiPorci me ; besides tbe undue proceedings in 
the)>ttsiae5S of the Petty Jury. A list of forty- 
eight persons was presented to me, w^o being 
to me unknown, end no time allowed me to 
gain any knowledge of them, though 1 was per- 
mitted to challenge, and refuse three juries, 
without shewing cause, yet Could not that re- 
fusal be upon such rautinal grounds as the law 
supposes, which doubtless intends substantial 
relief to the prisoner, in allow'ing him the li- 
berty of such refusal ; whereas, through my ig- 
norance of the persons, 1 might lefuse the best, 
and ebuse the worst, as to my safety. And 
then whereas the law further allows me the re- 
fusal of any other beyond the thirty-live, on 
just and exceptionable cause shewn, what just 
exception was 1 capable to alledge in a sudden 
harry against persons to me altogether unknown, 
unless it would be taken for a just one, tiiat they 
were unknown to me ? 

^ All these things being so contrary to the 
right which the Judges stand obliged to do 
every one, as they are fur that purpose intrusted 
bv God and the king, is just cause for an Arrest 
of Judgment, and a good reason why they 
should yet at length allow me % copy of the 
Indictment, and assign counsel to argue for 
the prisoner against the defeers in law that may 
be found therein. Without this, law is denied 
me,' which is my birthright and inheritance; 
the best birthright a subject hath, says Coke on 
Magna Charta: for thereby (says he) his goods, 
lands, wife, children, his body, life, honour, 
and estimation, are protected from injury. 
The life, birthright, or inheritance, we have 
from our f>areiits, may soon be gone, if this 
fence thereof be broken down, llow gr^at a 
wrong then, it is for tlie court Co withhold it 
from me, is inaniiest. Arc tiiey not thcretbre 
in effect chargeable witli my blood, by such 
unequal proceedings as I have had in my trial ? 

II. My becoiid Reason for an Arrest of 
Judgment is drawn from the issue that is joined 
in my case, which seems to depend cfiiefly upon 
matter of law ; and that in such tender and 
high points, ns are only determinable in the high 
court of parliamen t. « 

For it is become the question, Whether I 
urn guilty or not guilty, according ns these 
Propositions following are truly or erroneously 
resolved. 

1. Whether the parliament that began No- 
vember 3, 1640, were dissolved by the king's 
death ? and whether this court may judge 
things done in parliament i 

a^Whether the powers regnant, and de facto 
that successively were in being, from Jan. 30, 
1649, to Decemb. 20, 1659, were such pow- 
ers, de factOf as Are the king, or Seigneur le Roy, 
within the purview of the Statute of 25 Edw. 
3. having tbe exercise of regal power in all the 
particulars of it, though not the name ? 

3. Whether during that time fore-mentioned 
his in^esty that now is were properly king de 
facto f or whether he were not out of posses- 
sion and without all exercise of his regal au- 
thority within the realm ? • , 

YOU VI. 


^ 4:. Whether the case now in question be a 
Treason literally within the words of the Sta- 
tute 25 Edw. 3, or at most, any other than an 
interpretative and new treason, not declared be- 
fore the^ very time of my trial ; and that only 
by the judgment of the court, or opinion of 
my judees, eleven years after some of the 
things charged on me, are alledged to have 
been committed ? 

As for the first of these, the Act for continu- 
ance of the Long Parliament is express ; * That 

* all’ and every thing or things whatsoever, 

* done or to he done, for the adjournment, 

* proroguing or dissolving of that parliament, 

* contrary to that act, shall be utterly void and 

* of none effect/ I tlien thus argue : 

Tlie Judges do upon occasion of this trial 
resolve. That the king's death dissolved that 
parliament. No act of parliament hath yet 
declared it to be so; ojid the Judges ought to 
have some law for their guide, as Coke well 
says. To be sure, if in process of time the 
parliainoiit shnli expressly declare. That not 
the king’s death, but the Act for the dissolution 
of tliat parliament, did dissolve it; in such case, 
these Judges resolution by virtue of such act is 
absolutely void. But innocent blood, in the 
moan time may be shed, and un estate wrong- 
fully taken away. And in case what the 
Judges assert herein were law, it is law not 
known or declared till many years after the 
fact comrailted. At this rate, who is secure 
of estate or life ? 

As to the second and third Queries or Pro- 
positions, it does appear out of the third part 
of Coke's Institutes, fol. 7. and tlie statute 1JL 
Hell. 7. cap. 1. that actings for the king in 
face, are not to be questioned by the king in 
right. Tfit be said, That there was no king in 
this case; it maybe replied. That they who 
had the power and exercise of the royal juris- 
diction, as to peace and nr, coinage of money, 
power of life and death, &c. which are the 
highest ensigns of regal authority, must needs 
be the powers regnant, though not under the 
name of king, as are within the statDte pf 25 
Edw. 3, c. 2. as a queen also is adjudged, and 
any sovereign prince, though under the title 
only of lord, as was the case of Ireland before 
it was a kingdom. And if so, why not in more 
such persons as well as one, that de facto exer- 
cise the royal power and sovereign authority^ 
under what name or tide soever ? If upon 
this nicety, judgment be given against me, ne- 
c\nse tbe powers regnant waniq|l the name 
*and formality of a kii^, 1 shall doubtless have 
very Hard mrasure. For the reason and equity 
is the same, if the powers regnant had the 
thing, though not the tide. And where there 
is the same reason, there is the same law, as 
is a known rule. Now there is the same rea- 
son the subject should be eqmlly indemnified, 
that acteth under any sovereign authority that 
hath not the name of a king, as if it had. -If 
there had been many kings, as a Heptarchy 
hath been in England heretofore, those would 
have been understood to be within the statute ; 

N 
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and the reason and equity of the statute is the I 
same in all cases; For the law is made for j 
the benefit and security of the subject, whom, 
the law require's not to examine the right of 
sovereignty. Nor is the danger less under one 
government than another. 

. The statute is, for securing the subjects from 
all dorni«int titles, that they may safely pay 
their allegiance when they receive protection, 
and that they may not be in danger of being 
destroyed by two powers at the same time. 
For, that power which is supreme and de Jacto^ 
will be obeyed, and make it treason to do 
Otherwise, be it right or wrong. And if the 
Subject be at the same time in danger of com- 
mitting treason against the pdwer de jure^ then 
is he in a uiiserable condition, and state of un- 
avoidable necessity, which is provided against 
by the laws of the land. Otherwise, if Tie be 
loyal to the king de jure^ he shall be hanged by 
the king i/e ,/iirro ; and if he be faithful to the 
king de facto^ he shall die by the king de jure^ 
when he recovers possession. 

Against this it was, that the statute of 11 
Hen. 7. was provided, in tlie diflerence be- 
twixt the two Houses of York and Lancaster. 
My case is either the same with that, and then 
I desire the benefit of that statute ; or else it 
is new, and then I desire as is provided, 25 
Edw. 3, that it be referred to the parliament. 
So that it is either within the equity of the 
statute 11 Hen. 7. or else it is a new case, and 
not to be judged by this court. 

If the Judges in the jElesoives by them deli- 
vered, upon any of the particulars before ai- 
ledged, have not declared that law that ought to 
guide them, but their particular Judgments or 
Opinions, as undertaking to guide the law*, and 
that in points of so grand concern as to touch 
the subjects life, in case their judgments afler 
should prove erroneous, the verdict given upon 
such errors must needs be illegal and void. 
Judgment therefore ought tn be suspended, till 
such time as the truth and certainty of the law 
may be fully argued and cleared, and that in 
the proper court for tlie hearing and judging of 
this case. If this be not done, but I be forth- 
with proceeded against (notwithstanding any 
thing nowevor rationally or legally alledged to 
the contrary^ by such undue precipitation and 
given, sentence, I am (contrary to Magna 
Charta, or Jaw of the land) run upon and 
destroyed, ivithout.due form and course of 
law. And I arn like to be deprived of estate 
and life upon no law or certain rule, which was 
declared bsfore the fact; ,nb» nor before the 
trial. 

Upon these considerations, I . desire an Ar- 
rest of Judgment, and that counsel may be as- 
signed me, and competent time allowed to 
make good my averments. 

As an argument to press this, I desire leave 
. ‘ of the Court, That the Petiiicin of the two 
' and the king’s assent to it, may be 

; iri*Atl ih court, attested by one (hat is pre- 
;^sCj;«rfkO examined and compared it with the 
£7 Bdcerd in the Lords’ house ; by which 


it evidently appears, that as well the king as 
both bouses of parliament were agreed, that 
admitting 1 were attainted, yet execution, as to 
my life, should be remitted. And if so, there 
is no cause to precipitate the passing sentence ; 
especially when also such weighty points in the 
law are yet to be argued and cleared, unless 
the Judges will evidently charge themselves 
with my innocent blood. 

III. My third Reason for an Arrest of J udg- 
ment, is the manifest newness of this case, 
being such* never happened before in the 
kingdom ; which withal is of so vast a conse- 
quence to people of all sorts and conditions 
within this realm, as nothing more. And being 
so, (as I doubt not with your lordships patience 
I shall make it appear) it is the known law, 
witnessed by Bracton, and ancient approved 
law-books, That in such cases the Judges in 
the inferior courts ought not to proceed, but 
bring it before the high court of parliament. 

To prove therefore the newness of this case, 
besides what 1 have already alledged in my 
Defence, before the verdict, give me leave to 
add that, which yet further shews the newness 
and extraordinariness thereof. And I beseech 
your lordships to let me go on without inter- 
ruption, in my endeavouring to make it out as 
clearly as God shall enable me, and as briefly 
also, not to spend too much of your time. 

In general, I do affinn of this case. That it 
is so coiimrehensive, as to take in the very in- 
terests of heaven and earth : First, Of *God 
the Universal Sovereign and King of Kings: 
Secondly, That of earthly sovereigns, who are 
God’s vicegerents : As also the interests of all 
mankind, that stand in the relation of subjects 
to the one or both those sorts of sovereigns. 

This in general. More particularly : Witli- 
in the bowels of this case is that cause of God, 
that hath stated itself in the late differences 
and wars that have happened and arisen within 
these three nations, and have been of more 
than 20 years continuance ; wliich, for the 
greater certainty and solemnity, hath been re- 
corded in the form of a National Covenant, in 
which the generality of the three nations ha%’e 
been either implicitly involved, or expressly 
concerned, by the signing of their names. - 
The principal things contained in that Cor 
venant, were the known and commpnly-receiv- 
ed duties, which either as men or as Christians 
we owed and stood obliged to perform either 
to God, the highest and universal King in church 
or state, or to our natural lord and sovereign, 
the kiugs of this realm, in subordination t<f God 
and his Jaws. 

Again, It contains as well.tlie duties which 
we owe to every particular and individual per^ 
son, in tlieir several stations and callings, as to 
efic' king in general, and our representative 
bgdy in parliament assembled. These duties 
we are thereby obliged to yield and perform, 
in coiisisst^ncy with, and in a just subordination 
and manifest agreeableness to the laws of God, 
as is therein expressed : jfind this also^ in ne 
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disagreement to the laws of the land as they then . 
were. 

By this solemn Covenant and Agreement * of 
the three nations, giving up themselves in sub* 
jection to Gud and to his laws, in the first 
place, as the allegiance they owe to tlieir high- 
est Sovereign, (as the Creator, Kedeeiner, 
Owner, and Ruler of all Mankind) they have 
so far interested the Son of God in the su- 
preme rule and government of these nations, 
that nothing therein ought to be brought into 
practice, contrary to his revealed will in the 
Holy Scriptures, and his known and most righ- 
teous laws. 

This duly which we owe to God, the univer- 
sal King, nature and Christianity do so clearly 
teach and assert, that it needs no more than 
to be named. For this subjection and allegi- 
ance to God and bis laws, by a right so indis- 
putable, all are accountable before the judg- 
ment seat of Christ. 

It is true, indeed, men may de facia become 
open rebels to God and to his laws, and prove 
such as forfeit his protection, and engage him 
to proceed against them as his professed ene- 
mies. But, with your lordship*s favour, give 
me leave to say, that that which you have 
made a rule for your proceedings in my case, 
will indeed hold, and that very strongly, in this ; 
that is to say, in the sense wherein Christ the 
Son of Godi is king de jure^ not only in gene- 
ral, over the whole world, but in particular, in 
relation to these three kingdoms. He ought 
not to be kept out of his throne, nor his visible 
govern 111 cut, that consists in the authority of 
his word and law’s, suppressed and trampled 
under foot, under any pretence whatsoever. 

And in the asserting and adhering unto the 
right of this highest sovereign, as stated in the 
Covenant before-mentioned, the Lords and 
Commons jointly, before the year 1648, and 
the Commons alone afterwards, to the very 
times charged in the Indictment, did manage 
tlie war and late differences within these king- 
doms. And whatever defections did happen 
by apostates, hypocrites, and time-serving 
worldlings, there was a party amongst them 
that continued firm, sincere and chaste unto 
the last, and loved it better than their very 

lives ; of which number I am ;iiot ashamed to 
profess myself to be : not so much admiring 
the form ixnd words of the Covenant, as the 
righteous and holy ends therein expressed, and 
the true sense and meaning thereof, which 1 
have reason to know. 

Nor will I deny, but that, as to the manner 
of the prosecution of the Covenant ' to other 
ends than itself warrants, and with a rigid op- 
pressive spirit, to bring all dissenting minds and 
tender consciences under one uniformity of 
church-discipline and government, it was utter- 
ly against my judgment. For I always esteem- 
ed it more agreeable to the Word of God,. that 
the ends and work declared in the Covenant 
shhuld be promoted in a spirit of love and for- 
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bearance to difiering judgments and consci- 
ences, that thereby we might be approving our 
selves ‘ in doing that to otheis which we desire 
^ they would to us ;* and so, Aiough upon diffo 
rent principles, be found joint and faiihfuf ad* 
vancers of the reformation contained in the 
Covenant, both public and personal. 

This happy union and conjunction of all in- 
terests in the respective duties of all relations, 
agreed and consented to by the cnminoii sut- 
frage of the three nations, as well in their pub- 
lic parliamentary capacity, as private stations, 
appeared to me a rule and measure approved 
ot^ and commanded by parliament, for iny ac« 
tion and deportment, though it met with great 
opposition, in a tedious, sad, and lung war ; 
and this under the name and pretext of royal 
authority. Yet, as this case appeared to iiio 
in my conscience, under all its circumstances 
of times, of persons, and of revolutions iiiev'ita- 
bly happening hy the hand of God and the 
course of his wise providences ; 1 held it safest 
and best to keep my station in parliament to 
the last, under the guidance and protrciion of 
their 'authority, and in pursuance of the ends 
before declared in my just Defence. 

This general and public case of the kingdoms, 
is so well known by the dechmiiions and ac- 
tions that iiave passed on both sides, that I 
need but name it ; since this matter was nut 
done in a corner, but frecjucntly contouded for 
in the high places of the held, and written even 
with characters of blood. And out of the 
bowels of these public differences and disputes 
doth iiiy particular case arise, for which 1 am 
called into question. But admitting it coirrt^ 
to my Jot to stand single, in the witness I 
am to give to this glorious cause, and to he 
left alone, (ns in n sort 1 am) yet being upheld 
with the aiitlioriiy before asserted, and keeping 
myself in union and conjunction therewith, £ 
am not afraid to bear my witness to it in this 
great presence, nor to seal it with my blood, if 
called thereunto. And 1 am so far satisfied in 
my conscience and understanding, that it nei- 
ther is nor can be treason, either against the 
law of nature, or the law of the land, eitlier 
malum per sc, or malum prohilnlum ; that on 
the cofitrary, it is the duty I owed to God the 
universal King, and to his majesty that now is, 
and to the Church and People of God in these 
uations, and to the innocent blood of all that 
have been slahi in this quarrel. Nothing it 
seems will now serve, unless by the condemna- 
tion passed upon my person, they^be rendered 
to posterity murderers and rebels, and that 
upon record in a court of justice in W^tniiii- 
ster-hall. And this would inevitably have 
followed, if I had voluntarily given up this 
cause, without asserting their and 'my iiiiio- 
cency; by which 1 should have pulled that 
blood upon my own head, w'hich now 1 am sure 
lie at the door of others, and in particular, of 
those that knowingly and precipitately shall 
embrue their hands in my innocent hlood, under 
whatsoever form or pretext of justice. 

My case is evidently -new and unusual, that 
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^hich never happened before; wherein there 

not only much of God and of his glory, but 
all tiiht is dear and of true value to all the good 
^people ai these chsee nations. And, as I nave 
said, it cannot be treason against the law of na- 
ture, since the duties of the subjects in relation 
to thf*ir Siivereigns and superiors, from highest 
to lowest, are owned and conscientiously prac- 
tised and yielded by those that are the as- 
sertors of ttiis cause. 

Nor can it be treason within the statute of 

ofEdw. 3, since besides what hath been 
sail! of no king in possession, and of being un- 
der powers regnant, and kings de fortOy as also 
of thefitci in its own nature, and the evidence 
as to evert- acts prete ided ; it is very plain it 
cannot possibly fall within the purview of that 
statute. For this case, th^us circomsUntinted, 
as before declared, is no" act «)f any private 
person, of his own head, as that statute in- 
^ tends; nor in relation to the king there meant, 
tlvrt is presumed to be in the exercise of his 
royal authority, in conjunction with the law 
and the two houses of parliament, if they he 
sitting, as the fundamental coustiCutions of the 
government do require. 

IV^ lords, if £ have been free and plain with 
you in this matter, I beg your pardon : For it 
concerns me to he so, and soinetiting more 
than ordinarily urgent, where both iny estate 
and life are hi such eminent peril ; nay, mote 
thaa my life, the concerns of thousands of lives 
are in it, not only of those that are in their 
graves already, but of all posterity in time to 
come. Had nothing been in it," but the care 
tc^ preserve my own life, 1 ueeded not have 
staid ill England,^ but might htive taken tny 
opportunity to withdraiv myself into foreign 
parts, to provide for roy own safety. Nor 
needed 1 to have been put upon pleading, as 
now I am, for an arrest of judgment ; but 
might have watched upon advantages that 
were visible enough to me, in the managing of 
my trial, if 1 had consulted only the preserva- 
tion of my life or estate. 

No, iny lords, I have otherwise learned 
Christ, than to fear them that can but kill the 
body, and have no more that they can do. I 
have also taken notice, in the little reading that 
I have had of history, how glorious the very 
Heathens have rendered their names to pos- 
terity, ill the contempt they have shewed of 
death, (when the layjng down of their life has 
appeared to be their duty) from the love which 
they have ow^d to thcircouiitry. 

Two remarkable examples of this, give me 
leave to mention to you upon (his occasion. 
The one is, of Socrates the divine philosopher, 
who was brought into question before a judg- 
ment-seat, as now I am, for maintaining that 
there was but one only true God, against the 
ihuhiplicjry of the superstitious heathen Gods ; 

. and he was little in love with his own life 
upon this account, (wherein he knew the right 
wan on his side) that be could not be persuaded 
by his friends lo.make any defence, but would 
choose rather to put it upon the conscience and 
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determination of his judges, to decide ^hac. 
wherein he knew not how to make any chbice 
of his own, as to what would be best' for him, 
whether to live or to die ; he ingenuously pro- 
fessing that for ought he knew, it might be 
much to his prejudice and loss, to endeavour 
longer continuance in this bodily life. 

The other example is that of a chief governor, 
(Coiirus,) titat, to my best remembrance, had the 
command of a cky in Greece, which was be- 
sieged by a potent enemy, and brought into 
unimaginable straits. Hereupon the said go- 
vernor makes his address to the Oracle, to know 
the event of that danger. The answer was, 

* That the city should be safely preserved, if 
‘ the chief governor were slain by the enemy 
fie understanding tins, imiikediutely disguised 
himself, and went into the enemy’s camp, 
amongst whom he did so coinpoi t himself, that 
they unwittingly put him to death; by which 
means, immediately safety and deliverance 
arose to the city, as the Oracle had declared. 
So little was his life in esteem wiih him, when 
the good and safety of his country required the 
laying of it down.] 

As to other pertinent Queries, thou inayest 
see them, Reader, in other parts of this Trial. 

That which remains as an Appendix to the 
Bill of Exceptions, is to lay before thee the 
grounds which plainly shew that there was a 
downright conspiracy in sir Henry Vane’s te- 
nants and others, to prosecute him for life and 
estate, under colour and pretence of justice. 

1. Presently after I w'as committed to the 
Tower for High-Treason, and made a close 
prisoner, Mr. 0*Nea)e, sir William Darcy, and 
Dr. Cradock, obtained an order from the king 
to seize and take into their possession all the. 
estates of such persons that were already, or 
should be forfeited to bis majesty. 

Hereupon the said Mr. O’Ncale and sir Wm. 
Darcy appointed some under them, in the 
bishopricit of Durham, (by name Thomas 
Bowes, ^q. now deceased, and cant. William 
Darcy) to join with the said Dr. Cradock, to 
put in execution the said Warrant, as their 
' deputies; who thereupon went to Raby-Castle, 
and demanded the Rent-Books of Thomas 
Mowbray my steward, offering him bis place 
under tlieni, which he refused. 

Contrary to this proceeding, sir Edward 
Coke expressly declares, * That before indict- 

* ment, the goods or other thing^ of any of- 

* fender cannof be searched, inventoried, or in 

* any sort seized ; nor after indictment, seized, 

* moved or taken away before conviction or 
^ attainder, Instit. Part. 3. c. 133, concerning 

* the Seizure of Goods, &c. for offences, &c. 

* before conviction.' 

3. At tlie instance and prosecution of my 
tenants and others, an Order was made by die 
House of Commons (not of tbe Lords) re- 
quiring the tenants of such persons as were ex- 
cited out of the General Pardon, to detain 
their rents in tbeit own ban^. By pretence 
of this <)rder^ (tboogb tbat' parliament that 
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it ware disiohred) tbe tenants refused to 
pay' their respective rents as thmy ^rew dhe, 
contrary lo all law and equity; and joined to* 
gether in open defiance and conspiracy against 
their landlord; 

3. The said Tenants (when legally prose- 
cuted in his raajestv^s coarts at Wcstminsiery 
for the recovery oiT the said rents out of their 
bands) did petition the said House of Commons 
to put a stop to such Iqgal prosecution and 
suits, which motion of theirs put the House into 
a great heat and violence against me, insomuch 
as that they had almost pasted a Vote to se- 
quester all my estate, though unheard or un- 
convicted. 

4. William Watson, of Cockfield, and other 
of the said tenants, have continued in London 
to carry on this conspiracy against me; by 
whose means, with others, the king hath been 
importuned to send for men from the isle of 
Scilly, in order to this trial. . 

5. By* common fame (which at least afihrds 
a strong presuin|)tioii) my goods and estate 
have been long begged by several persons, and 
granted ; whereas the begging of the goods and 
estate of any delinquent, accused or indicted 
of treason, before he be convicted and attaint- 
ed, is utterly unlawful; because till then no- 
thing is forfeited to the king, and so not his Co 
dispose of; as sir Edward Coke shews in the 
fore-mentioned chapter about the Seizure of 
Goods, &c. 

G. 1 am credibly informed, that about De- 
cember last a certain captain came from the 
duke of Alhoinarle Co captain Linn, with 
threatening language, that if he would not con- 
fess things against sir Henry Vane, he should 
be fetched up before Che Council, and made to 
do it. Linn answered, He knew nothing against 
sir Henry Vane, nor had any orders from him, 
but from the parliament and council. 

The same captain came again, about a fort- 
night after, from the duke of Albemarle, with 
a parcel of fine words, That if he the said 
Linn would testify. That sir Henry Vane was 
in the head of his regiment, and that be re- 
ceived orders from him, the duke of Albemarle 
would gratify him with any civility he should 
desire. Linn replied, he knew no regiment sir 
Henry Vane had; bur that it was the parlia- 
ment’s and council of state’s regiment. The 
same captain came again to him from the duke 
of Albemarle, and told him, the duke desired 
him to testify sir Henry Vane’s being in the 
head of his regiment, and that he received or- 
ders from him to fignC sir 'George Booth. Linn 
replied, He knew no such things. The captain 
told him as from the duke, he should have any 
place or office in the court : Be not afraid to 
speak, said he, I warrant you we shall hang 
sir Henry Vane, for he is a rogue. 

7. 1 am credibly informed. That one of the 
grand jury declared. That after tlie bill of in- 
dictment against me was brought, in, some 
from the king*s council came to desire them, 
they would please to come into the inward 
Court of Warn ; Upon which, one of the jury 


said, They were there to judge of mauers 
brought before them, and ought not to go in 
thither; but if the counsel bad anything to 
sgy, they <ioght to come to them. This was 
seconded by some ; others said. They were the 
king^s Counsel, and it was but matter of dvilicy 
to grant them their request. Whereupon they 
went into the inward court of wards, whore the 
king’s Counsel were, to wit, aitorney-general 
Palmer, solicitor-general Finch, serjeant Glynne 
and seijeant Kerning. After a while they 
caused all to withdraw but the jury. Then 
derk read tlie Indictment in the usual form 
for levyipg %var fn>m 16h9. After it was read, 
one of the counsel told them, It was a bill of 
high treason nfgainst bis majesty, and they tvere 
to consider of it according to their evidence. 
Then thev proceeded to examine their witnesses. 

Jeffbrd said sir H. Vame offered him a com-* 
mission to go against sir George Booth; which, 
said se^eantiMltng, was to go ogainst the king. 

Wright being examined, whether he saw sir 
Henry Vane in the council, said yes. The at- 
torney-general replied, That if he was amongst 
them, they might find the bill upon that. 

Upon this the jury withdrew, and were by 
themselves. Then sir John Cropley, the Fore- 
man, said, We must pass this bill : At which 
all the jury were silent. At last, one stood up 
and said; < This bill contains matter of fact, 
and matter of law. Some of this jury, to my 
knowledge, were never of any jury faiefore, as 
well as I, therefore ignorant of rl»eiaw,( in so 
difficult and unusual a point as this is) and coii- 
seqiiemly could not give in their verdict, as to 
law, but only fact.’ Several others of the jury 
seconded him in this ; and protested against 
giving in their verdict, as to matter of law : 
Notwithstanding all which, the bill was carried 
up tr> the King’s bench. 

8. On the day o^' iny arraignment, an emi- 
nent person was heard to say, 1 had forfeited 
my head, by what I said that day, before ever 
I came to my defence : What that should be, 
I know nnt, except my saying in open court, 
* Sovereign Power f>f Parliament,’ which the 
attorney general writ down, after he had pro- 
mised, at my request, no exceptions should be 
taken at words. And whole volumes of law- 
yers books pass up and down the nation with 
that title. Sovereign Power of Parliament. 

9. Six moderate men that wire like to 
consider of what they did, before they w«iuld 
throw away my IHe were summoned to be of 
my petty juiy; which the king’s counsel, 
hearing, writ a letter to one of the sberiffi not 
to summon them ; And a new list was made 
the night immediately before the day of verdic^ 
on purpose that the prisoner might not have 
any knowledge of them, ’till prehented to bis 
view and choice in Westminster- hall. Yet one 
of the forty-eight of this list (who said. He would 
have starred himself before he would have 
found sir Henry Voiie guilty of treason) wah 
never called, tlwugh fae walked in the hall all 
the while. And in that huriy of those that com-* 
passed him about, he being alone stripp’d of 
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all. assistance, sir William Rtiberts, foreman, 
and sir Cbriscopher Abdy, ware sworn by the 
court, before I was aware; 90 my cliallengiag 
them might seem a personal disobliging and ex- 
asperation of them against me, after they were 
sworn and fixed. • 

The Solicitor also had a long whisper with 
the Foreman of the Jury in the court, before they 
went to verdict, telling him, ^ The prisoner must 

* be sacrificed for the nation,’ &c. 

Suddenly after which, I am here called to re- 
ceive my Sentence. * . * * 

10. After the day of my . trial, the ^Judges 
went to Hampton court. 

11. None were more forward to absolve tlie 
king from his grant about my life, than tliey that 
had appeared most forward in promoting ' the 
bill by way of Petition to the king for it. This 
grant being upon record, may seem to have the 
same validity that other acts of parliament have : 
which are still but the two Houses Petition to 
the king fur his assent to the bills by them 
drawn up and passed. They used this as a 
means to induce the king to exempt me from 
ail benefit of the act of indemnity and oblivion ; 
and then at last, persuade and absolve him from 
making good this grant also, thereby depriving 
tne of all visible relief fur my life. 1 conceived 
my life as secure by that grant, as others lives 
or estates are by the Act of Indemnity itself ; 
for what is that, but the bill of both Houses, 
with the king’s assent to it, upon their Petition. 

The Petition of both Houses of Parliament to 
the King’s most excellent Majesty, on the 
behalf of Sir Henry Vane, and Colonel 
* John Lambert, after they left them uiica- 
pable of having any benefit of the Act of 
indemnity. 

* To the King’s most excellent majesty ; 

The hamble Petition of tlie Lords and Coni- 

< mons assembleil in parliament, she weth; That 

* your majesty having declared your gracious 
^ pleasure to proceed only against the imme- 

* diate murderers of your royal father ; we your 

* majesty’s most humble subjects, the Lords and 

< Commons assembled, not finding sir Henry 
Vane nor col. Lambert to be of that number, 

' are liumble suitors to your majesty, that if 
tbe^ shall be attainted, That execution, as to 

* thejr lives, may be remitted. And as in 
‘ duty bound, &p.’ 

The said Per^fton being read, it was agreed 
to, and ordered'^ ' be presented to his majesty 
by the Lord CJiancelior. 

The Lord Cbanc^'llor reported. That he had 
presented the Petition of both Houses to the 
King’s majesty, concerning sir Henry Vane and 
col. Lambert, and liis majesty grams the desires 
in the said Petition*. 

JoHn Brown, CUr. Parliamentorum. 

* Harris, in his Life of Charles S, vol. 3. p.34, 
gives the following copy of an Original I«tter, 
written from J Hampton Court, Saturday two 
in the aftomoon J 

^ The relatipa that hath been mode to me of 


. 1002. — ime qt istr uenry yane, 

Whereupon the usual Sentence was pro- 
nounced against him. 

After Sentence, chief justice Forster endea-^ 
voured to persuade the lung, that he lay under 
no obligation by granting tlie Petition of both 
Houses, saying, < That God, though full of 
mercy, yet intended his mercy only for the peni-. 
tent.’— *By which means the king was wrought 
on (notwithstanding his engagement to the con- 
trary) to sign a Warrant for his Execution, that 
he should be beheaded on Tower-Hill, the 14th 
of June. 

The day before his Execution his friends had 
liberty to visit him, he received them with very 
great chearfuluess*; and when they would have 

^ sir H. Vane’s carriage yesterday, in the Hall, 

* is the occasion of this letter; which if 1 am 
^ rightly informed, was so insolent as to justify 

* all he bad done, acknowledging no supreme 

* power ill England, but a parliament; and 

* many things to that purpose. You have liad 

* a true account of all ; and if he has given 
^ new occasion to be hanged, certainly he is too 
^ dangerous a man to let live, if we can honest- 
^ ly put him out of the way. Think of this and 
^ give me some account of it to-morrow : till 

* when I have no more to say to you. To the 
^ Chancellor.’ In the possession of James West, 
esq. of Coven t garden. 

* Burnet, upon hearsay, imputes to Vane 
the want of natural bravery. This imputation 
it is scarcely fair to admit in 0}»position to the 
testimony of Ludlow, and of Vane’s public con- 
duct recorded in history. The Bishop repre- 
sents him to he a very fearful man, w;lio, 
when he saw Ins death was designed, composed 
himself to it with a resolution that surprised all, 
who knew how littleof that was natural to him.” 
And this composure it seems prompted him to 

some very extraordinary acts of resolution ; 
though they cannot be mentioned with decency.” 

It is said, the Lady Vane began lier 
reckoning for her son, the J.ord Barnard, from 
the night before Sir Henry lost his head on 
Tower Hill.” Oldinixon.] 

From adopting the ludicrous parts of Burnet’s 
story, Hume’s taste prevented him. But when 
he was to paint the character of Vane, a con- 
trast between constitutional cowardice and en- 
thusiastic courage, imparted by tbe fanaticism 
of glory and religion, at the approach of death, 
presented an occasion, which be has not neg- 
lected, at once to heighten the effect of his co- 
louring, and to exhibit an eloquent though con- 
cise display of philospphtcal reflection.' 

Certainly through the whole of these pro-' 
ceedings Vane betrayed no want of courage. 
Nor was his conduct towards Cromwell that 
of a timid man ; see the proceedings against 
hiov A. J>.' 1654. supra, vol. 5. p. .791. See 
also the accounts given by the historians of his 
conduct when Cromwell by force ejected the 
parliament on tbe 19th of April 1653. ' Hume, 
in his abstract, somewhat overstates parts of 
Vane’s speech^ on his trial, 

Lodlo^^wbo must have kno^vn Vane as well 
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persuaded him to make some submission to the 
king) and to endeavour the obtaining of his 
life ; he said, ^ If the king did not think him- 

* self more concerned for his honour .and word, 

\ * than he did for his life, he was very willing 

* they should take it. Nay, 1 declare, said he, 

* that 1 value my life less in u good cause, than, 

^ the king can do his promise.' And when 
some others were speaking to him, of^ giving 
some thousands of pounds for his life; he said, 

as any man did, writes tlius: In the month of 
July 1 received letters from England with 
an account of the trial, sentence, and death of 
sir Henry Vane ; of which 1 shall only say, that 
he behaved himself on all those occasions in 
such a manner, that he. left it doubtful, whe- 
ther his eloquence, soundness of judgment, and 
resence of mind, his gravity and magnanimity, 
is constant adherence to the cause of his coun* 
try, and heroic carriage during the time of bis 
confinement, and at the hour of death; or the 
malice of his enemies, and their frivolous sug- 
gestions at his trial, the breach of the public 
faith in the usage he found, the incivility of the 
bench, and the savage rudeness of the sheriff, 
who commanded tlie trumpets several times to 
sound that he might not be heard by the peo- 
ple, were most remarkable. 

** The following account of this (and another 
transaction, which 1 care not to insist upon) 
being sent to meat Geneva, 1 may not omit to 
insert in this place ; because it seems to give 
the true reasons of the court of England for 
hurrying sir Henry Vane out of the world. 

On Friday last, being the 16th of this in- 
stant June 1662, sir Henry Vane pleaded for 
his life, and maj.-gen. Lambert for his : or ra- 
ther, the first pleaded for the life and liberties 
of his country, and the other for his own. 
The issue in all appearance will be, that sir 
Henry w'ill be put to death, and Lambert par- 
doned, though both are under sentence of 
condemnation. The reason of this distinction 
is no other than the manner of their defence ; 
the one alledging the authority of the great 
parliament for his justification, and that he 
was indemnified by the act of amnesty ; the 
other meanly extenuating and excusing what 
he did against sir George Booth and Monk, 
(which was the principal part of the accusa- 
tion against him), by pleading ignorance of 
their intentions, neitner of them having de- 
clared that they designed to restore the king ; 
and Monk, on the contrary, having openly de- 
clared for the restitution of the parliament. 
Sir Henry Vane was long in his defence, but 
not tedious. He much perplexed both court 
^d counsel ; and has acquired eternal reputa- 
tion, hy nobly pleading for the dying liber- 
ties of ms country ; it being clear, that all the 
party which seemed to be indemnified by the 
act of amnesty, shall be punished in his per- 
son ; and that for this cause only, That, in 
his .pleading, he undertook, by, the authority 
of the said pajrliament, to justify wl^t be hba 
done ; maintaining, that the Boase Com- 


If a thousand fairthiiigs would gain it, be would 

* not gj|ve it : and if any should attempt to nfake 
< Bueh a bari^in he would spoil their market : 

^ For I think the king himself so sufficiently 
^ obliged to spare my lifc^ that it is fitter for him 

* to'do it, than myself to seek it/ 

On Si^urday the day of his Execution, lie 
said to a fri<md, God bid Moses go to the top 
of Mount Pisgah and die ; so he bid him go up 
to the top of Tower-hill and die, 

mons, representing the whole body of the peo- 
ple, in case of difference between the autiiority 
royal and politic, possesses a just power to de- 
fend .the righu of the people, and to authorise 
the people of England, and every one of them, 
to defend them. 

“ Sir Henry Vane was a gentleman of an an- 
cient family in the county of Durham ; eldest 
son to sir Henry Vane, who had been secre- 
tary of state, and comptroller of the hoosbold, 
to the late king. Being scandalized with the 
innovations brought into the public worship, 
he went to New England, and remained there 
for the space of five or six years ; the two last 
of which he was consecutively chosen governor 
of that country, though not exceeding the ago 
of 24 years. In the beginning of the great 
parliament, he was elected to serve his country 
among them, without the least application 
made on his part to that end. And in this sta- 
tion* be soon made appear how capable he was 
of managing great afiairs ; possessing, in the 
highest perfection, a quick and ready appre- 
hension, a strong and tenacious memory, a 
profound and penetrating judgment, a just aqd 
noble eloquence, with an easy and graceful 
manner ot speaking. To these were added, a 
singular zeal and affection for the good of the 
commonwealth, and a resolution and courage 
not to be shaken or diverted from the public 
service. He had been removed by the late 
king from being^treaserer of the navy, for per- 
forming his duty in the House of Commons ; 
and being restored to that employment by the 
parliament,, he freely contribute, one half of 
the profits, amounting to the sum of 2,000/. 
yearly, towards carrying on the war for the li- 
berties of England. When that war was end- 
ed, he put the receipt for the navy iii such a 
way, that, by order of the parliament, the whole 
expence of that office exceeded not 1,000/. by 
year ; men being brought by this means taun- 
derstand, that they vrere not placed in employ- 
ments to serve themselves, but, to serve the 
public. And that this conduct was not mis- 
taken, the successes of nur anus by sea against 
Portugal, France, Holland, and other enemies, 
did abundantly manifest. When Cromwell 
had treacherously advanced himself upon the 
ruins of the commonwealth, he would not be 
induced by any means to favour or countenance 
his usurpation ; chilsing rather to suffer impri- 
sonment and other harmbips, than to comply 
with tyranny under any form. Upon the re- 
turn of king Charles, being conscious to himaetf 
of having done nothing in relaUQH te pokKa 
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Stvend friends being with him in hit cham- 
ber thb morning, he oft encouraged them to 
chgarfulness, as^weli by his example as expres- 
sion. In all his deportment, he shewed him- 
self marsellously fitted to meet the King of 
Terrora, without the least affirighcment. But to 
shew where his strength lay, he said. He was a 
poor unworthy wretcm, and had nothing but the 

S ace and goodness of God to depend upon. 

e said moreover, Death shrunk from him, ra- 
ther than lie from it. Upon the occasion of 
parting with his relations, he saidj There is 
some flesh remaining yet, but I must cast it be- 
hind me and press forward to iny Father. 

Then one of the SheriflTs men came in and 
told him, There was no sledge to come, but he 
was to walk on foot. A circumstance very 
6iitgular,and never used to those who were exe- 
cuted at that place. 

He told bis friends, the SherifTs chaplain 
came to him at twelve of the clock that night, 
with an order for his Execution, telling him, 
he was come to britw him tliat frtai message 
of^eath. 1 think, friends, that in this mes- 
sage was no dismalness at all. After the re- 
ceipt of which^ I slept four hours so soundly, 
that the Lord hath made it sufficient fur me, 
and now I am going to sleep my last, after 
which I shall need sleep no more. 

Then Mr. Sheriff coming into the room, was 
friendly saluted^ by him, and after a little 
pause cximmuiiicated a prohibition that lie 
eaid he had received, which was. That he must 
not speak any thing against his majesty or the 
government. His answer to this he himself 
r^ces on the Soaffold. He further told Mr. 
SherifF, he was ready ; but the Sheriff said he 
was not, nor could be this half hour yet : Then, 
sir, it rests on you, not on roe (said sir Henry,) 
Ibr 1 have been re^y this half hour. Then the 
Sheriff, at his request, promised him his ser^ : 
vants should attend him on the Scaffold, and ' 
be civilly dealt with ; neither of which were : 
performed : (notwithstanding this promise) 
they were beaten and kept off the Scaffold, 
till he said, What, have I never a servant 
here? 

After this, one of the Sheriff’s men came 


nffisirt, for which he could not willingly and 
cbearfully suffer, he continued at his bouse in 
Hampsteid near London ; where, under /klse 
and unworth^r pretences, that he had eii^ged 
in counsels with some of the army td drive him 
out of Eaglaqd again, be was seixod and impri- 
ooned in the Tower : from whence he was car- 
ried from one place to another fot the space of 
aboot two years ; after the expiration of Which, 
thoj who fearedr his abilities, and knew ffis in- 
isgriW, thought convenient to violate the pu^ 
liis fkithrAndy uadefr a form of law, to put him 
to death.*’ 

Jk Ufa of Vane was* published in the^^r of 
hie eaectttfon, IflOt. And he has an article in 
the Bbgpnphia Brkanaioe. Some curious par- 
tlaolairs of Mararealiiu to b« fbuad in t Hutch- 
jMNm’s Hiiib of MuMchUfet’s Bay 4]V-^d7. 
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and told him, there must be a Sledge, to which 
Sir Henry replied, Any way, how they please, 
for I long to be at home, to be dissolved and 
to be with Christ, which is best of all. He 
went very cbearfully and readily down the 
stairs from his chamber, and seating himself on 
the sledge (friends and servants standing about 
him) then he was forthwith drawn away to- 
wards the Scaffold. As he went» some in the 
Tower (Prisoners as well as others) spake to 
him, praying the Lord to go with him. And 
after he was Out of the Tower, from the tops of 
houses, and out of windows, the people used 
such means and gestures as might best discover, 
at a distance, their respects and love to him, cry- 
ing aloud, * The Lord go with you, the great God 
of Heaven and Earth appear in you, and for 
you;’ whereof he took what notice he was 
capable in those circumstances, in a chearful 
manner accepting their respects, putting off 
his hat and bowing to them. Being asked se- 
veral times, how he did, by some about 
him, he answered, Never better in all my 
life. Another replied. How should he do ill 
that suffers for so glorious a cause ? To which 
a tall black man said. Many suffered for a 
better cause ; and may for a worse, said sir 
Henry ; wishing, that wlien they come to seal 
their better cause (as he called it) with their 
blood (as he was now going to seal bis) they 
might not find themselves deceived ; and as 
to this cause, said he, it hath given life in 
death to all the owners of it, and sufferers 
for it. 

Being passed witliiii the rails on Tower-Hill, 
there were loud acclamations of the people, 
crying out. The ' Lord Jesus go with your 
dear soul, &c. One told him. That was the 
most glorious seat he ever sat on ; he an- 
swered, It is so indeed, and rejoiced exceed- 
ingly. 

Being come to the Scaffold, he cbearfully 
ascends, and being up, after the crowd on the 
Scaffold was broken in two pieces, to make 
way for him, he shewed himself to the people 
on the front of the Scaffold, with that iioUe 
and ebristian-like deportment, that he rather 
seemed a looker on, than the person conceroed 
in the Execution, insomuch that it was diffi- 
cult to persuade many of the people that ho 
was the prisoner. But wbpn they knew that 
the gentleman in the black suit and clokc ^with 
a scarlet silk waistcoat, the victorious colour 
shewing itself at the breast) was the prisoner, 
they generally admired that noble and great 
presence be appeared with. How cb iarful he 
is! said some: He does not look like a dying 
man ! said others ; with many like- speeches, 
as astonished %vitli that strange appearance he 
shined forth 

Then (silence being' commanded by the 
Sheriff) lifting up hik bands and eyes towards 
Heaven, and Vesting his hands on the rails ; 
at|d takiug a very serious, composed, and ma- 
jestic view of the great multitude about him^ 
be spak^as follows ; 
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** Gentlemen, Fellow Conntijmen, and 

Chnstians : 

When Mr. Sheriff came to me this morn- 
ing, and told me he had received a command 
from tiie king, that I should say nothing, re- 
flecting upon his majesty or the government ; I 
answered, 1 should confine and order my 
Speech, as near as 1 could, so as to bo least 
offensive, saving my faithfulness to the trust re- 
posed ill me, which I must ever discharge with 
a good conscience unto death ; for 1 ever va- 
lued a man according to his faithfulness to the 
trust reposed in him, even on liis majesty’s be- 
half, in the late controversy. And if you dare 
trust niy discretion, Mr. Sheriff, I shall do no- 
thing but what becomes a good Christian and 
an Englishman ; and so I hope I shall be civilly 
dealt with. 

When Mr. Sheriff*s chaplain came to me 
last night about twelve of the clock, to bring 
me, as he called it, the fatal message of death, 
it pleased the Lord to bring that scripture to 
my mind in the 3d of Zechariah, to intimate to 
me, that he was now taking away my filthy 
garments, causing my iniquities to pass from 
me, with intention to give me change of ray- 
men t, and that my mortal should put on im- 
mortality. 

** I suppose you may wonder when 1 shall 
tell you that I am not brought hither accord- 
ing to any known Law of the Land. It is true, 
1 have been before a court of justice (and am 
now going to appear before a greater Tribunal, 
where 1 am to give an account of all my ac- 
tions :) under their Sentence 1 stand here at 
this time. When I was before them, I could 
not have the liberty and privilege of an Eng- 
lishman, the grounds, reasons, and causes of 
the actings 1 was charged with duly consi- 
dered; I therefore desired the Judges that 
they would set their seiUs to my Bill of Ex- 
ceptions ; I pressed hard for it again and again, 
as the right of myself and every free-born 
Englishman by the Law of the Land, but was 
finally denyed it ^ — 

Here sir John Robinson (lieutenant of the 
Tower) interrupted him^ sa;yitig ; Sir, you must 
not eo on thus, and (in a furious manner, ge- 
nersJly observed even to the dissatisfaction of 
some of their own attendants) said that he 
railed against the Judges, and that it was n 
lye, and I am here, says he, to testify that it 
is false. 

Sir Henry Vane replied, God will judge 
between me and you in this matter. I speak 
but matter of fact, and cannot you bear Uiat? 
rris evident the Judges have remsedto sign roy 
Bill of Exceptions”— Then tl>e trumpets were 
ordered to .sound or murre in his face, with a 
contemptible noise, to hinder his being heard : 
At whipb sir Henry (lifting up bis hand, and then 
laying it on his breast) said, What mean you, 
GenUeinen ? Is this your usage of me ? Did 
you use* all the rest so? 1 had even done, as 
to that, could you have been patient, but seeing 
you cannot bear it, 1 shall only say t{^, That 

you VI. ^ \ 


whereas the Judges have refused to seal that 
with their hands that they have done, I am 
come to seal that with my blood that I have 
done. > Therefore leaving this matter, which 1 
perceive will not he borne, 1 judge it meet to 
give you some account of my life. 

1 might tell you I was born a gentleman, 
had the education, temper, and spirit of a gen- 
tleman, as well as others, being (in my youthful 
days) inclined to the vanities of this world, and 
to that which they call Goodfeliow ship, judging 
it to be the only means of accomplishing a 
gentleman. But about the 14th or 16th year 
of my age (which is about 34 or 35 years since) 
God was pleased to lay the foundation or ground 
work of llepentance in me, for the bringing 
me home to himself, by bis wonderful, richi 
and free grace, revealing his Son in me, that 
by the knowledge of ^ The only true God, and 
Jesus Christ whom he hath sent,' 1 might (even 
whilst here in the body) be made partaker of 
eternal life in the first fruits of it. 

When my conscience was thus awakened, 

I found my former course to be disloyalty to 
God, profaneness, and a way of sin and death, 
which I did with tears and bitterness bewail, as 
1 had cause to do. Since that foundation of 
repentance laid in me, through grace I have been 
kept stedfast, desiring to walk in all good con- 
science towards God and towards men, accord- 
ing to the best light and understanding God 
gave me. For this 1 was willing to turn my 
hack upon my estate, expose myself to haxards 
in foreign parts ; yea, nothing seemed difficult 
to me, so 1 might preserve faith and a good con^ 
science, which 1 prefer before all things ; aod 
do earnestly persuade all people rather to suffer 
the highest contradictions from men, than 
disobey God, by contradicting the light 
of their own conscience. In this it is I stand 
with so much comfort and boldness before 
you all this day, and upon this occasion, being 
assured that I shall at last sit down in 
glory with Ch^, at his right hand. I stand ' 
here this day to resign up my spirit into the 
hands of that God that gave it me. Death is 
but a little word, but it is a great work to die ; 
it is to be but once done, and after this cometh 
tlie judgment, even the judgment of tlie great 
God, which it troncerns us all to prepare for. 
And by this act Ido receive a discharge once for 
all out of prison, even the prison of the mortal 
body also, which, to a true Christian, is a bur- 
densome weight. 

In all respects, where I have concerned and 
engaged, as to the public, my design hath been 
to accomplish good things for these nations. 
Then (lifting up his eyes, and spreading his 
hands) he said, 1 do here appeal to the great 
God of Heaven, and all this assembly, or any 
other persons, to shew wherein I have defiled 
my hands with any man’s blood or estate, or 
that I have sought myself in any public capacity 
or place, I have oeen in. The Cause was three 
times stated. First, In the Remonstrance of 
the House of Commons. Secondly, In^the 
CovenaBti the Solemn League and Covenant. 
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Upon this the trumpets sounded, the Sheriff ; 
eatcned at the Tepr in his hand ; and sir John 
Robinson, who at tifst had acknowled(;;ed that he 
had nothing to do there, wishing the Sheriff to 
See to it, yet found himself something to do 
now, furiously calling for the writers books, and 
saying, He treats of Rebellion, and you write 
it. Hereupon six Note*Books were delivered 
up. The Prisoner was very patient and com- 
posed under all these injuries, and soundings 
of the trumpets several times in his face, only 
saying, It was hard he might not He suffered to 
speak ; but, says he, my usage from man is no 
harder than was tny Lord and Master's; and 
all that will live Lis life this day, must expect 
hard dealing from the worldly spirit. 

The trumpets sounded again, to hinder his 
being heard, then again Robinson, and tw'o or 
sliree others, endeavoured to snatch the Paper 
oat of sir Henryks hand ; but he kept it for a 
while, now and then reading part of it ; ‘after* 
wards, tearing it in pieces, he delivered it to a 
friend behind him, who was presently forced to 
deliver it to the Sheriff. Then they put their hands 
into his . pockets for papers (as was pretended), 
which bred great confusion and dissatist'action 
to the spectators, seeing a prisoner so strange- 
ly handled in his dying words. 

The Prisoner suspecting beforehand the dis- 
order aforementioned, writ the main substance 
of what he intended to speak on the scaffold 
in that Paper they catched at, and which he 
tore in pieces, delivering it to a friend, from 
w hom the Sheriff had it, as abovesaid; the true 
copy whereof was, by the Prisoner, carefully 
ccNDinitted to a safe hand before he came to 
the scaffold, which take as follows: 

The work whicli I am at this time called 
unto, in this place (os upon a public theatre) 
is to die, and receive a discharge once for all, 
out of prison, to do that which is to be done; 
the doing or not doing of which well, and as 
becomes a Christian, does much depend upon 
the life we have been taught ofOod to lead, be- 
fore we come to this : They that live in the 
faith do also die in it ; Faith is so far from 
leaving' Christians in this hour, that the work of 
it breaks forth then into its greatest power, as 
if till then it were not enough at freedom to 
do its office, that is, to look into the things tha< 
are unseen with most stedfastness, certainty, 
and delight, which is the great sweetener o 
death and remover of its sting. 

Give me leave therefore, in a very few 
words, to give you an account of my life, and 
of the wonderful great grace and mercy of 
God, in bringing me home to himsell^ and 
revealing bis son in me ; that by tlie knowledge 
of the only true God, and Jesus Christ whom 
he hath sent, I might (even yvhilst here in tb( 
bodj^ be partaker of eternal life, in the 
ISfal'miits of it, and at last sit down with Christ 
in glory at ius right hand. 

* ^ Here 1 shall mention some reroarkabk 
paasa^'eted changes of my life.; in particular, 
how ttntosnibt for by myaelf I was called to be 
e Mftnber of CbeT^nglE^iameat, what little 
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idvantage I had by it, and by what steps I Jbe* 
:ame satisfied with the cause 1 was engaged in, 
and did pursue the same. 

** What the cause was, did first shew itself 
.n the first Remonstrance of the House of 
!ommons. Secondly, In the Solemn League 
and Covenant. Thirdly, In the more refined 
pursuit of it by the Commons House, in their 
Actings single; with what result they were 
growing up into, which was in the breast of the 
House, and unknown ; or what the three pro- 
posals, mentioned in my Charge, would have 
come to at last, I shall not need now to say ; 
but only, from all put together, to assert. That 
this cause which was owned by the parliament, 
was the cause of God, and for the promoting 
of the kingdom of his dear Sou Jesus Christ, 
wherein are comprehended our liberties and 
duties, both as men and as Christians. 

** And sinefe it hath pleased God, who se- 
parated me from the womb to the knowledge 
and service of the Gospel of his Son, to sepa- 
rate me also to this hard and difficult ser^’ice at 
this time, and to single me out to the defence 
and justification of this his cause, I could not 
consent, by any words or actions of mine, that 
the innocent blood that bath been shed in the 
defence of it, throughout <he whole war (the 
guilt and moral evil of which must and does 
certainly lie somewhere), did lie at my door, or 
at theirs that have been the faithful adherers to 
this cause. This is with such evidence upon 
my heart that I am most freely and chearfully 
willing to put the greatest seal tp it I am 
capable, which is, the pouring out of my very 
blood in witness to it ; which is all I shall need 
to say in this place and at this time, having 
spoken at large to it in my defence at my trial, 
intending to have said more the last day, as 
what 1 thought was reasonable for arrest of 
the Judgment, but 1 was not permitted then 
to speak it ; both which may, with time and 
God’s providence, come to the public view. 

And 1 must still assert, that 1 remain 
wholly unsatisfied that the course of proceed- 
ings against me at my Trial were according 
to law, but that 1 was run upon and destroyed, 
contrary to right, and the liberties of Magna 
Charta, under the form only of justice; which 
1 leave to God to decide, who is the Judge 
of the whole world, and to clear my inno- 
cency; whilst in the mean time I beseech 
him to forgive them ; and all that have bad 
a hand, in my death; and that the Lord, in 
bis great mercy, will hot lay it to their 
charge. 

And I do account the lot of mine no other 
than what is to be expected by those that are 
not of the world, but whom Christ hath cho- 
sen out of it ; for the servant is not greater 
than his lord: And if they have done this to 
the green tree, they will do it much more to 
the d^. 

However, I shall not altogether excuse 
myself. I know, that by many w’eaknesSes 
and failures, I have ^ven occasion enough of 
the ill ifo?ge I have met with from men, though 
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in fhe main, the Lord knows the sincerity 
and' integrity of my heart, whatever aspersions 
and reproaches I have or do lie under. 1 
know also that God is just in bringing tliis 
sentence and condemnation upon me for my 
sins ; there is a body of sin and death* in me 
deserves this sentence ; and there is a simili- 
tude and likeness also, that, as a Christian, God 
thinks me worthy to bear with my Lord and 
head, in many circumstances, in reference 
to these dealings 1 have met with ; in the good 
I have been endeavouring for many years to be 
doing in these nations, and especially now at 
last, in being numbered among traiwgressora, 
and made a public sacrifice, through the wrath 
and contradictions of men, and in having 
finished my course, and fought the good fight 
of faith, and resisted in a way of suffering, as 
you see, even unto blood. 

** This is but the needful preparation the 
Lord hath been working in me, to the receiv- 
ing of the crown of immortalitv, which he hath 
prepared for them that love him. The pros- 
pect whereof is so chearing, that through the 
joy (in it) that is set before the eyes of my faith, 
X can, through mercy, * endure the cross, des- 
pise this shame, ^ and am become ^ more than 
conquerer,’ through Christ that hath loved 
me. 

For my Life, Estate and all, is not so dear 
to me as my service to God, to his cause, to 
the kingdom of Christ, ajid the future welfare 
of my country ; and I am taught, according to 
the example, as well as that most Christian say- 
ing of a noble person,^ that lately died after 
this public manner in Scotland ; * How much 
better it is to choose affliction and the cross, 
than to sin or draw back from the service of the 
living God, into the ways of aposCncy and per- 
dition ?* 

“ That noble person, whose memory I 
honour, was with niyself at the beginning 
and making of the Solemn League and Cove- 
nant ; the matter of which, and the holy ends 
therein contained, 1 fully assent unto, and 
have been as desirous to observe ; but the rigid 
way of proseouting it, and the oppressing uni- 
formity that hath been endeavoured by it, 1 
never approved. This were sufficient to vindi- 
cate me from the fake aspersions and calumnies 
which have been laid upon me, of Jesuitism 
and Popery, and almost what not, to make 
my name of ill savour with' good men; which 
dark mists do now dispel of themselves, or at' 
least ought, and need no pains of mine in mak- 
ing an apology. For if any man seek a proof 
of Christ in me, let him read it in this action of 
my death, which will not cease to speak when 
I am gone ; And henceforth let no man trouble 
me, fur 1 bear in my body the marks of the 
Lord Jesus. 

** £ Shan not desire in this place to cake up 
much time, but only, as my last words, leave 

this with you: That as die present storm wd now 

- - ■ - - 

♦ He seems to intend the marquis of Afgyle, 
who spake to that effect. 


lie under, and the dark elonds that yet bang over 
the reformed churclies of Christ, (which are 
coming^ thicker and thicker for a season) were 
not ttfdoreseen by me for many years past (as 
some writings of mine declare :) So the coming 
of Christ in these clouds, in order to a speedy 
and sudden revival of his cause, and spreading 
his kiogiloin over the face of the whole earth, 
is most clear to the eye of my faith, iven that 
faith in wliich I die, whereby tlie kingdoms of 
this world shall become the kingdom of our 
Lord, and of his Christ. Amen. Even so, 
come, Lord Jesus.*' 

Before the stroke, he spake to this effect : 
* I bless the Lord, who hath accounted me 
worthy to suffer for his name. — Blessed he the 
Lord that 1 have kept a conscience void of 
fence to this day. 1 bless the Lord I have nor 
deserted the righteous cause for which I suffer/ 
When he laid his neck on the block he con- 
cluded his life with these words : * Father, glo- 
rify thy servant in the sight of men, that he 
may glorify thee in the discharge of his duty to 
thee and to bis country.' Upon wliich tlie eB« 
ecutioner did iiis office.* 


llumc, speaking of Vane, says, This man, so 
celebrated for his parliamentary talents, and 
for his capacity in business, has left ^me 
writings behind him : They treat, all of them, 
of religious subjects, and are absolutely unin- 
telligible, no traces of eloquence, or even com- 
mon sense appears in them : a strange paradox ! 
did we not know, that men of tlie greatest 
genius, where they relinquish by principle the 
use of their reason, are only enabled, by their 
vigour of mind, to w'ork thcnistJvcs the deeper 
into error and absurdity." Burnet, after no- 
ticing the mercy shewn to Martin, Goodwin 
and A] ikon, says, ** But as the sparing these 
persons was mitch censored, so on the other 
hand the putting sir Henry Vane to death wan 
as mucli blamed : For the Declaration from 
Breda being full for an indemnity to alb except 
the Regicides, he was comprehended in that 
since, though he was for changing the go^'ern* 
ment, and deposing the king, yei he did not ap- 
prove the putting of him to death, nOr of the 
force put on tlie parliament, but did for some 
time, while these things were acted, withdraw 
from the scene. This was so represented by 
his friends, that an address was made by both 

* ** He died in the very same place on Tower- 
hill (says disc great dealer in judgments, Mr. 
Echnrd) with the famous earl of Strafford. 
And it is farther observed, that as he was the 
first man that opened the fountain of blood 
that over-run the English nation, so he was die 
Last that closed it up in his own execution." 
Ralph. The latter observation Mr. Hume has 
thought worth insertion in his History, without 
notice of its antiquity. It has been said ^*^h 
sufficient probability, that Vane owed his doom 
to bis share in the proceedings against olfTtH- 
feed. See vel. 3. p. 144ff. 
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houses on his behalf, to which the king gave a 
favourable answer, though in general words. 
So he reckoned that lie was safe, that being 
equivalent to an act of parliament, though it 
wanted the necessary forms. Yet the great 
share he had in the attainder of the earl of 
Strafibrd, and in the whole turn of affairs to 
the total change of government, but above all 
the great opinion that was had of his parts and " 
capacity to embroil matters again, made the . 
Court think it was necessary to put him out of. 
the way. He was naturally a very fearful man : 
This one who knew him well told me, and gave 
me eminent instances of it« He had a head as 
darkened in his notions of religion, asliis mind 
was clouded with fear : For though he set up a 
form of religion in a way of his own, yet it con- 
sisted rather in a withdrawing from all other 
forms, than in any new or pariicular opinions 
or forms ; from which he . and his party were 
colled Seekers, and seemed to wait for some 
new and clearer manifestations. In these 
meetings he preached and prayed often himself, 
but with so peculiar a darkness, that though 1 
have sometimes taken pains to see if 1 could 
find out his meaning in his works, yet I could 
never reach it. And since many others have 
said the same, it may be reasonable to believe 
he hid somewhat that was a nece&sary key to 
th^rest. llis friends told me, he leaned to 
Ongen^s notion of a universal salvation of all, 
both of devils and damned, and to the doctrine 
of pre-existence. When he saw hi'v death was 
designed, he composed liimseif to it, with a 
resolution that surprised all who knew how 
little of that was natural to him. Some in- 
stances of this were very extraordinary, th<)ugh 
they cannot be mentioned with decency. He 
was beheaded on Tower-hill, where a new and 
very indecent practice was begun. It was ob- 
seived, that the dying speeches of the Regi- 
cides had left impressions on the hearers, that 
were not at all to the advantage of the goverii- 
nieiir. So strains of a peculiar nature being 
expected fruni him, to prevent that, drummers 
were placed under the scaffold, who as soon as 
he began to speak to the'jpublic, upon a sign 
given, struck up with their drums. This put 
him in no disorder. He desired they might be 
stopped, for he ixndcrstoud what was meant by 
it. Then he went through his devotions. And, 
as he was taking leave of those about him, he 
happening to say somewhat with relation to the 
times, the drums struck up a second time: So 
he gave overy and died with so much composed- 
ness, that it was generally thought, the govern- 
ment had lost more than , it had gained by his 
cleath » 

Among those that censured the mercy shewn 
to Milton, ^we may suppose the author of 
Regii Clamor Sanguinis, to be one. 

After citing a very obnoxious passage ol 
Cromwell’a, he eays, Kjusmodi sesaiho et 
papavere conspress sunt infames Milton' 
paginae, i carnince Parisiensi, suprenii senatm 
aoctoritste, nuperrime cremate, utio&m' et 
scriptor. V The admirers of Paradise I^ist hava 
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no obligations, for the pleasure which they I^ve 
enjoys fromtliat work^ to Peter du Moulin 
the younger. 

Oldmixon thinks that Burnet, in saving. 

Some extraordinaiy instances of Vane^s re- 
solution cannot be mentioned with decency,’* 
is too delicate.* 

^ Among the foremost rank of those heroic 
characters who sat at the helm during the short 
period of the much execrated Long Parliament,’* 
says Mrs. Macaulay, stands sir Henry Vane, 
whose honesty was too pure to be corrupted by 
the rigour of persecution, or the emoluments of 
office and the enjoyment of power, whose judg* 
ment was too sound to be depraved by that high 
enthusiasm in religion into which a fine imagina- 
tion is so apt to deviate, when in contemplating 
ilivine subjects it ranges beyond the bounds oi 
Iminan knowledge and experience, whose re- 
sol uUon was so philosophical as in the sufferance 
of his martyrdom to conquer the almost irresis- 
table influence of natural timidity, and whose 
abilities were so eminent as when reduced to 
the state of a prisoner to give terror to a power- 
ful government. With the highest degree of 
entnusiasm in religion he preserved the libe- 
rality of sentiment, and candour of a philoso- 
pher in the important point of a philosopher, 
and he is perhaps a singular instance in the 
being equal to the most important transactions 
of this world whilst his thoughts were consta’ii tty 
bent on the sublimest concerns of another 
state.” 

Clarendon, after mentioning that Vane was 
the principal contriver of the Covenant, and 
that the Commissioners in Scotland were en- 
tirely and stupidly governed by him, adds. 

He was indeed a man of extraordinary 
parts, a pleasant wit, a great understanding, 
which pierced into, and discerned the puf*poses 
of other men with wonderful sagacity, whilst he 
had himself . clausum^ that no man 

could make a guess of what be intended. He 
was of a temper not to be moved, and of rare 
dissimulation, and could comply when it was 
not reasonable to contradict, without losing 
ground by the condescension ; ard if he were 
not superior to Mr. Hampden, he was inferior 
to no other man, in all mysterious mtifices. 
There need no more be said of bis ability, than 
that he was chosen to cozen, and deceive a 
whole cation that was thought to excel in 
craft acd cunning : which he did with notable 
pregnancy and dexterity, and prevailed with a 
people, that could not otherwise be prevailed 
upon than by advancing tbeir idol presbytery, to 
sacrifice their peace, their interest, and their 
faith, to the erecting a power and authority 
that, resolved to persecute presbytery to an 
extirpation ; and, iii process of time, very near 
brought their purpose to pass.” And in another 
place he say^ ** Vane was a m^ii not to be 
described by any character or religion ; in which 
he had swwowed some of the fancies, and 

See p. 188 . note ^ 
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extravagancies of every sect, or faction ; 
and was become (which cannot . be expressed 
by any other language than was peculiar to that 
time) a man above ordinances, unlimited, or 
■Unrestrained by any rules, or bounds prescribed 
to other men, by reason of his per^tipn. He 
was a perfect enthusiast ; and, without' doubt, 
did believe himself inspired ; which so far cor- 
rupted his reason and understanding (which in 
all matters without the verge of religion was 
superior to that of most men) that he did at 
some time believe, he was tlie person deputed 
to reign over the saints upon earth for 1,000 
years." 

Of the executioD of Argyle, Vane, and the 
Regicides, Mr. Fox writes thus: 

The first years of this reign, under the ad- 
ministration of Soutlmmnton and Clarendon, 
form by far the least ex^ptionabic part of it; 
and even in this period, the executions of 
Argyle and Vane, and the whole conduct of 
the government with respect to church matters, 
both in England and Scotland, were gross in- 
stances of tyranny. With respect to the exe- 
cution of those who were accused of having 
been more immediately concerned in the king’s 
death, that of Scrope, who had come in upon 


the proclaniation, and of the military officers 
who had attended the trial, was a violation of 
every principle of law and justice. But the 
fate of the others, though highly dishonourable 
to Monk, whose whole power had arisen from 
his zeal in their service, and the favour and con- 
fidence with which they bad rewarded him, and 
not perhaps very creditable to the nation, of 
which many had applauded, more had sup- 
ported, and almost all had acquiesced in the 
act, is not certainly to be irpputed as a crime 
to the king, or to those of his advisers who 
were of the cavalier party. The passion of 
revenge, though properly condemned both by 
philosophy and religion, yet when it is excited 
by injurious treatment of persons justly dear to 
us, is among the most excusable of human 
frailties ; and if Charles, in his general con- 
duct, had show'll stronger feelings of gratitude 
for services performed to his father, his charac- 
ter, in the eyes of many, w'ould be rather raised 
than lowered by tins example of severity 
against tlie Regicides." Respecting the aN 
iedged injunctions of king Charles the lsc,that 
vengeance should not be taken for his death. 
See the note to vol. 4, p. 1140, of this Col- 
lection. 


i211. The Trial of John Crook, Isaac Grey, and John Bolton, 
Quakers, at the Old Bailey, for refusing to take the Oaths of 
Allegiance and Supremacy;* 14 Charles II. a. n. 1662. 
[Related by John Crook.] 


I BEING in John’s Street, London, about the 
13th day of the 3d month called May, with 
some others of the people of God to wait upon 
him, as we were set together, there came in a 

* Mr. East in his Treatise of the Pleas of the 
Crown, ch. 1, s. Id, gives the following summary 
of the Statutes now in force respecting the not 
Caking the Oaths of Allegiance and Supremacy, 
and making the Declaration against Popery. 

By tlie act of the 1 Eliz. c. 1, all ancient 
ecclesiastical jurisdictions were restored and 
united to the crown, and its supremacy in such 
matters was finally asserted and established ; 

' and an oath to that efiect appointed to be taken 
by all officers and ministers ecclesiastical and 
civih on pain, in case of refusal, of the party 
forfeiting for life every promotion, benefice and 
office, spiritual and temporal, which he hud at 
tlie time of such refusal, and being disabled 
from taking any such preferment to which he 
was then promoted. Thi^ oath was abrogated 
by the stat. 1 W. and M. c. 8, and another ap- 
pointed to lie taken in lieu of it under tlie 
jmtne poualties. By s. 37, of the said staU of 
Eliz. the offence must be proved by two wit- 
nesses at least. 

All persons required by the stat. 1 Eliz, c. 
1, to take the said oath, and all echool masters 
and public and private teachers, barristers, 
benebersy rcadersi ancients in any house of 


rude man called Miller with a long cane in 
his hand, who laid violent hands upon me, with ' 
some others; who having no warrant were not 
willing to meddle, but as his tlireatenings pre- 

court, attorneys, sheriffs, and officers be- 
longing to the common or any other law, or tb 
the crown, or to any court whatever, shall, by 
stat. 5 Eliz. c. 1, s. 5, take the saic} oath in 
open court before they shall be admitted to any 
such vocation or office, &c.; and if they belong 
not to any court, then thvy shall take the same 
before such person as shall admit them to such 
vocation, &c. or before commissioners appoint- 
ed under the great seal, &c. 

« By 8. C, any bishop may tender the said 
oath to any spiritual person within his diocese, 
as well in places exempt as others ; and bv s. 
7, coramisiioners may be appointed by the lord 
chancellor to tender the same to such persons 
as by ilielncoiniiiission they shall be authorised 
to do. And by s. 8, if any person compellable 
by either of the said acts, or appointed by such 
cominisMoners to take the said oath, shall re- 
fuse to take, it on a tender thereof he shall in- 
cur a praemunire. And by s. 9, such refusal 
ahull be certified within 40 days if in term, ot 
otherwise at the first day of the full tera next 
fiillowing the 40 days, into B* R* by we per- 
sons having authority to tender such under 
the penalty of 100/.; and the sheriti of the 
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they being afraid of bim^ joined with 
mm to carry us before Justice Ppwe1| who the 
next day sent to the sessions at Ilicks's-holl, 

coupty where the court sit ma^ impannei a jury 
to inquire of such refusal, in such manner as 
if it had happened in the same county ; which 
jury may, upon such certificate and other evi- 
dence, indict the oiTender in such sort as if the 
offence hdd heeu done in the same county. 
But though such a jury may find the indictment, 
still it is said, that the trial must he by a jury 
of that county wherein the oaths were refused. 

** By stat. 30 Car. S, stat. 2, c. 1, and 1 Geo. 
1, stat. S,c. 1, s. 16, 17. and 22. No peer or 
member of the House of Peers shall vote, or 
make his proxy, or sit there during any debate; 
and no member of the House of Commons 
shall vote or sit there during any debate, after 
the Speaker is chosen ; until such peer or mem- 
ber shall take the oaths of allegiance and su- 
premacy, and make a declaration (tlierein speci- 
fied) of his belief that there is no transubstaiuia- 
tion in tlie sacrament of the Lord’s supper, and 
that the invocation or adoration of the virgin 
Alary, or any other saint, and the sacrifice of 
the mass as they arc now used in the church of 
Rome, are superstitious and idolatrous, &c. on 
pain that every such offender shall be adjudged 
a popish recusant convict, and disabled to hold 
or execute any office, tkc. or from thenceforth 
to sic or vote in either house of parliament, or 
to sue in law or equity, or to be guardian, exe- 
cutor, or administrator, or capable of any 
legacy or deed of gift, and shall forfeit for every 
such wilful offence .'lOO/. 

** The 9th, 12tli, and 13th clauses of the same 
statute, which require that every sworn ser- 
vant to the king shall take the said oaths, and 
make and subscribe the said declaration/^ are 
repealed by the stat. S Geo. 2, c. 31, s. 9. 

** By stat. 1 W. and M. c. 9. ** Every jus- 
tice ol peace in London and Westminster, and 
within ten miles thereof, sliall cause to be ar- 
rested and brought before him all reputed 
papists, (except foreigners, being merchants or 
menial servants to some embassador or public 
agent, &c.) and shall tender the above men- 
tioned declaration to every such person ; and 
every such person refusing the same, and after- 
wards remaining within the above limits, or be- 
ing certified by justices out of chose limits to B. 
R. or the quarter sessions for such refusal, and 
neglecting to make the said declaration in such 
ooyurt, shall suffer as a popish recusant convict.*' 
Supposed papists, required by two justices of 
peace to make the said declaratiqs, and neg- 
lecting so to do, are, by stat. 1 W. and M. c. 
15, restricted in the privilege of keeping arms, 
ammunition, and horses at their pleasure ; and 
by stftt. 1 W. and M. c. 26, from , presenting to 
any tenefice. And by the land-tax acts papists 
in general are liable to pay double land-tax if 
they do not conform. But now,^ by 31 Geo. 3, 
c. 32, 8. 18, no papi^ making and subiicribing 
the oath and disefaration therein contained shall 
be prosecuted on ibe iormer statutes. 


where after some discourse several times with 
them manifesling to them the illegality both of 
our commitment and their proceedings there- 

Also by stat. 7 and 8 W. 3. c. 24, any Ser- 
jeant or counsellor at law, barrister, advocate, 
attorney, solicitor, proctor, clerk, or notary, 
practising ns sucli in any court whatsoever, not 
having before taken, in the court of chancery, 
or king’s bench, or quarter sessions of the county 
wherein he lives, the oath required by the stat. 
1 W, and M. c. 8, and made and subscribed 
the declaration appointed by the stat. 25 Car. 
2, c. 2, (to prevent danger from popish recu- 
sants) shall incur a prssmunire. This, so far as 
respects Roman Catholics, is repealed by stat. 
31 Geo. 3, c. 32, s. 22, as to such as bring 
themselves within the same. 

" By stat. 7 and 8 W. 3, c. 27, any person 
refusing to take the said oaths of allegiance and 
supremacy when tendered, or refusing or neg- 
lecting to appear, when lawfully summoned, in 
order to have the said oaths tendered to him, 
shall, until he shall have taken the same, incur 
all the pains and penalties of popish recusants 
convict: and the person so tendering the said 
oaths shall, on every such refusal or default, 
record and enter in parchment the Christian 
and surname and place of abode of the party 
together with the time r\f tender and refusal or 
default, and shall certify the said record or entry 
to ibe justices of assise, oyer uiid terminer or 
gnoL delivery at their next session, w'ho shall 
estreat and certify the same into the court of 
exchequer, who may award such process against 
the lands and goods of the party as in the case 
of a popish recusant convict. By s. 12, quakers, 
who scruple to take an oath, may make a 
declaration of fidelity to the same effect. 

' ** The stat. 1 Geo. 1, st. 2, c. 13, gives the 
form of the oaths of allegiance and abjuration 
required to be taken by all officers civil and 
military, and all ecclesiastical persons, and 
members of colleges (being of the age of 18 
years), and by all teachers or readers in any 
university or elsewhere, and by alL school- 
masters and ushers, and all teachers and preach- 
ers of ^separate congregations, all constables, 
Serjeants at law, counsellors, barristers, advo- 
cates, attornies, soliciters, proctors, cleiks, or 
notaries, practising in any court ; which oaths 
are to be taken wiiliin three (by 9 Geo. 2, c. 
26, s. 4,) six months affer they have been ad- 
mitted into or entered upon any such prefer- 
ment, benefice, office, or place, or come into 
such capacity, or taken upon themselves such 
employment, practice, or business in one of the 
courts at Westminster, or at the quarter ses^ 
sions of the county where they reside, under 
pain of disability to hold or exercise the said 
offices, &c. upon neglect or refusal to take the 
said oaths. And persons convicted in any of 
the courts at Westminster, or at the assizes, of 
exercising such offices or employments without 
taking the oaths within the time specified, shall 
be disabled to sue, or to be guardian, or execu- 
tor, or «chsr>iiiistrBUir, or capable of any l^acjr 
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upoiK yet notwithstanding they committed me, 
toge^r with Isaac Grey and John Bolton, to 
New-Prison, where we continued for some 
days, and w’ere then removed to Newgate, 
wheie we remained until the sessions at the 
Old Bailey; when I was brought to the bar. 

C/iir/ Judge, (&r Robert Forster.) John 
Crook, when did you take the oath of Alle- 
giance ? 

J. Crook. I desire to be heard. 

C. Judge. And to the question, and you shall 
be heard. 

Crook. I have been about six weeks in 
prison, and am I now called to accuse myself? 
For t(ie answering to this question in the ne- 
gative is to accuse myself, which you ought not 
to put me upon; for, ^ Nbtno debet scipsum 
prodere.’ I am an Englishman, and hy the 
law of England I ought not to he taken nor 
imprisoned, nor disseized of iny freehold, nor 
called in question, nor put to answer, but ac- 
cording to the law of the land ; which I chal- 
lenge as my birth-right, on my own behalf, and 
all that hear me this day (or words to this pur- 
pose). I stand here at this bar as a delinquent, 
and do desire that my accuser may be brought 
forth to accuse me lor my delinquency, and 
then I shall answer to my charge (if any 1 be 
guilty of). 

C. Judge. You are here dem anded to take the 
Oath of Allegiance, and when you have done 
that, then you shall be heard about the otlier; 
for we liave power to tender it to any man. 

Crook. Not to me upon this occasion, in 
this place ; for I am brought hither as an offender 
already and not to be made an offender 
here, or to accuse myself; for I am an Eng- 
lishman, as 1 have said to you, and challenge 
the benefit of the laws of England, for by them, 
is a better inheritance 'derived to me as an 
Englishman, than that which 1 receive from 
my parents; for the former the latter is 
preserved : and this the 29th chapter of Magna 
Charta, and the Petition of Right, mentioned 

or deed of gift, or to be in any office within 
Great Britain, or to vote for members of par- 
liament ; and shsdl forfeit 500f., to be recover- 
ed by any informer. And by s. 10. twp jus- 
tices or other persons specially comniissioned, 
may tender the said oaths to any person whom 
they suspect to be dangerous or disaffected to 
his majesty or his government, and on their 
neglect or refusal to take the said oaths, may 
certify the same to the next quarter sessions ; 
which being there recorded, shall be from thence 
certified by the clerk of the peace into the 
courts of Chancery or King’s Bench; and 
every person so neglecting or refusing to take 
the said oaths shall, from the time of his neg- 
lect or refusal, be adjudged a popish recusant 
^nyict, and as such to forfeit and be proceeded 
iagaiust. The same punishment is denounced 
by s. 11, against such as, being lawfully sum- 
moned to appear and take the oaths, ne^ect 
or refuse to do so.’’ See also Gh« 1, 9, of the 

iiuno work. 


n the 3d of Car. 1. and in good laws of Eng. 
and ; and therefore 1 desire the benefit and 
bservauce of them: And you -that are Judges 
ipon the bench ought to be my counsel, and 
lot my accu8«rs, but to inform me of the 
penefit of those laws, and wherein 1 am 
ignorant you ought to inform me, that 1 may 
lOt suffer through my own ignorance of those 
dvantages which the laws of England afford 
no as an Englishman. 

C. Judge. W e sit here to do j ustice, and are 
jpon onr oaths, and we are to tell you what is 
aw, and not you us : Therefore, Sirrah, you 
re too bold. 

Crook. Sirrah is not a word becoming a 
Judge ; for I am no felon ; neither ought you 
to menace the prisoner at the bar : for I stand 
here arraigped as for my life and liberty, and 
he preservation of my wife and children, and 
)utward estate (they bating now at the stake) ; 
Therefore you ought "to hear me to the full 
what I can say in my own defence, according to 
law, and that in its season, as it is given me to 
speak : Tliercfore 1 hope the Court will bear with 
me, if I am bold to assert my liber^ as an 
Englishinan and as a Christian : and if 1 speak 
loud, it is my zeal for the truth, and for the 
name of the Lord ; and mine innocency makes 
me bold. 

Judge. It is an evil zeal, [interrupting 
John Crook.j 

Crook. No, I am bold in the name of the 
Lord God Almighty, the everlasting Jehovah, 
to assert the truth, and stand as a witness for 
it : let my accuser be brought forth, and 1 am 
ready to answer any Court of Justice. 

Then the Judge interrupted roe, saying^ 
' Sirrah,’ with some other words I do not re- 
member: But 1 answered, You are not to 
threaten me, neither are those menaces fit for 
the mouth of a Judge : for the safety of a prisoner 
stands in the indifferency of the Court ; And 
you ought not to behave yourselves as parties ; 
seeking all advantages against the prisoner, 
but not heeding any thing that may make for 

his clearing or advantage ^The Judge again 

interrupted me, saying, 

Judge. Sirrah, you are to take the oath, 
and here we tender it you [bidding me to read 
it]. 

Crook. I^et me see mine accuser, that I may 
know for what cause I have been six weeks 
imprisoned, and do not put me to accuse my- 
self by asking me questions; but either let my 
accuser come forth, or otbefwise let me 
be discharged 1^ proclamation, as you ought 
to dc Here I was interrupted again. 

Judge Tkoiedm. We take no notice of your 
being here otherwise than of a straggler, or as 
any other persons, or of the people that are 
here this day ; for we may tender the oath to 
any man.— And another Judge spake to the 
like purpose. 

Crook. I am here at your bar as apnsooer 
restrained of my liberty, and do question whe- 
ther you ought Injustice to tender me t^ oath 
on the Account X am now brought before you. 
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because I am sunposed to be an offender, or | 
else why have I Men six weeks in prison al- 
-r^yr mp be cleared of my luiprison- 
snent, and then 1 shall answer to what is 
charged against me, and to tlje question now 
propounded; for 1 am a lover of justice with 
all my soul, and am well known by tiiy neigli- 
hours where 1 have lived, to keep a conscience 
void of offence both towards God, and towards 
man. 

Judge. Sirrah, leave your canting. 

Crook. Is this canting, to speak the words 
of the Scripture ? 

Judge. It- is canting in your mouth, though 
th^ are St. Paul’s woras. 

Crook. 1 speak but the words of the Scrip- 
ture, and it is not canting though I speak them ; 
but they are wordn of truth and soberness in 
sny mouth, they being witnessed by me, and 
falfilled in me. 

Judge. We do ask you ^ain, wliether you 
will take the Oath of Allegiance? It is but a 
short question, you may answer it if you will. 

Crook. what law have you power to 
^tender it? [Then, afler some consultation to- 
^gether by whispering, they called for the Sta- 
tute-Book, and turning over the leaves, they 
answered,] 

Judge. By the 3d of king James.^' 

• By St. 3 Jac. 1, c. 4, for the better trial 
how his majesty’s subjects stand affected in 
point of their loyalty and due obedience: it 
was enacted, ** That from, and after the end of 
this present session of parliament, it shall be 
lawful to and for any bishop in his diocese, or 
any tw<i justices of the peace, whereof one of 
them to be of the Quorum within the limits of 
their jurisdiction, out of the sessions, to re- 
quire any person of the age of 18 years or 
above, being, or which shall be convict or in- 
• dieted of or for any recusancy, other than no- 
blemen or noblewomen, for not repairing to 
divine service according to the laws of this 
realm, or which shall not have received the said 
sacrament twice within the year next passed, 
noblemen and noblewomen excepted, or any 
person passing in or through the county, shire, 
or liberty and unknown, except as is last be- 
fore excepted, that being examined by them 
upon oath, shall confess or deny himself or 
henelf to be a recusant, or shall confess or not 
deny that he or she had not received the sacra- 
ment twice within the year then last past, to 
take the oakh hereafter following, upon the 
Holy Evangelist ; which the said bishop or two 
justices of the peace shall certify in writing, 
subscribed with nis or their hands at the next 

S meral or quarter-sessions for that shire, limit, 
vision or liberty within which the said oatb 
shall be so taken, the Christian tiame, surname 
and Dlaqe of abode of every person which shall 
so talte the said oath, which certificate shall be 
there recorded by the clerk of peace or town 
clerk, and kept amongst the records of the said 
eession.” 

And furtberi ^^Tbat if auy such person 


Crook. I desire that, statute may be read ; 
for 1 have consulted it, and do not understand 
„that you have power by that statute to tender 
me the oath, being here before you in th^s 

or persons other than noblemen or noble- 
women, shall refuse to answer upon oath to 
such bishop or justices of peace examining him 
or her as aforesaid, or to take tlie said oath so 
duly tendered unto him or her by such bishop, 
or two such justices of peace out of sessions, 
that then thb said justices of peace shall and 
may commit the same person to the Common 
Gaol, there to remain without bail or main- 
prise until the next assizes, or general or quar- 
ter-sessions to be hulden for the said shire, divi- 
sion, limit or liberty, where the said oath shall 
be again in the said open assizes or sessions, 
required of such person by the said justices of 
assize, or justices of peace then and there pre- 
sent, or the greater number of them. And if 
the said person or persons, or any other fierson 
whatsoever, other than noblemen or noble- 
women, of the age of 13 years or above, shall 
refuse to take the said oath, being tendered 
unto him or her by the justices of assize and 
gaol delivery, in their open assizes, or the jus- 
tices of peace or the greater part of them, in 
their said general or quarter-sessions, every 
person so refusing shall incur the danger and 
penalty of Pramunirey mentioned in the sta- 
tute of PramunirCy made in the 16th year of 
the reign of Richard tlic Snd, except women 
covert, who upon refusal of the said oath shall 
be by the said justices of assize in their open 
assize, or justices of peace in their general or 
quarter-sessions, for the said offence committed 
only to the Common Gaol, there to remain 
without bail or mainprise, till they will take 
the said oath. The tenor of which said oath 
hereafter followecli : 

** ^ I A. B. do truly and sincerely acknow- 

* ledge, profess, testify and declare in my cou- 

* science before God and the world, That our 

* sovereign lord king James is lawful and right- 

* ful king of this realm, and of all other his ma- 
' jesty’s dominions and countries ; and that the 
^ Pope neither of himself, nor by any authority 
^ of the church or tee of Rome, or by any other 

* means, with any other, hath any power or 

< authority to depose the king, or to dispose 

* any of his majesty’s kingdoms or dominions, 

< or to authorise any foreign prince to invade 
' or annoy him, or his countries, or to discharge 
^ any of his suljjects of, their allegiance and 

* obedience to his majesty, or to give licence 

< or leave to any of them to bear arms, raise 

< tumult, or tfi «iffer any violence or hurt to his 

< majesty’s royal person, state or government, 

* or to any of his majesty’s subjects witliin his 

* majesty’s dominions. Also 1 do swear from 
^ my heart, that notwithstanding any declara* 

* tion or sentence of excommunication or de- 

* privation made or granted, or to be made or 

* granted by the Pope or his successors, or by 

* any authority derived, or pretended to be de- 
^ rived him or Lis see, against the* said 
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pla^e upon tliis occasion, as a delinquent al- 
ready ; and therefore I desire the Judgment of 
the Court in this case, and that tire statute may 
be read. 

Then they took the Statute-Book and con- 
sulted together upon it, and one said ; We are 
the Judges of this land, and do better under- 
stand our pcnver than you do, and we do judge 
we may lawfully do it. 

Crook, Is this the Judgment of the Court? 
Judge, Yes. 

* king his heirs or successors, or any absolution 

* of the said subjects from their obedience, 1 

* will bear faitli and true allegiance to his ina- 

* jesty his heirs and successors, and him or them 

* will defend to the uttermost of iny power, 

* against all conspiracies aiKl attempts whatso- 

* ever which shall be made against his or their 

* personF, their crown and dignity, by reason or 

* colour of any such sentence or declaration, 
^ or otherwise, and will do tuy best endeavour 
^ to disclose and make known unto his majesty, 

* his lieirs and successors, ail treasons and trai- 
^ torous conspiracies, which I shall know or 

* hear of, to be against him or any of them. 

* And I do further swear, that I do from my 
^ heart abhor, detest and abjure as impious and 
^ heretical, this damnable doctrine and position, 
^ That princes which be excommunicated or de- 

* prived by the Pope, may be deposed or inur- 

* dcred by their subjects, or any other whatso- 
^ ever. And I do believe and in iny consci- 
‘ ence am resolved, tliat neither the Pope nor 

* any person whatsoever, hath power to absolve 

* me of this oath, or any part thereof, which I 
^ acknowledge by good and full authority to be 

* lawfully ministered unto me, and dp renounce 
^ all pardons and dispensations to the contrary. 

* And all these things 1 do plainly and sincere- 

* ly acknowledge and swear, according to these 

* express words by me spoken, and according 

* to the plain and comnit)n sense and under- 

* standing of the same words, without any equi- 

* vocation or mental evasion, or secret reserva- 
‘ tioii whatsoever. And I do make this recog- 
< nition and acknowledgement heartily, williiig- 

* Iv and truly, upon the true faith of a Chris- 

* tian. So help me God.' ” 

The following Report of a Case upon this 
statute is in Kelyng, p. 38, At the same 
time and sessions (Dec. 7, 1664, Old Bailey), 
one Isaac Marriot and others were committed, 
and the rnttuiiiu) was for refusing to take the 
Oath of Allegiance, and so the justice of the 
eace thought to bring them into a Pramunire, 
lit the Court discharged him and the rest, be- 
cause the Oath intended was the Oath enjoin- 
ed by the statute of 3 Jac. 1, c. 4, and it is not 
an Oath of Allegiance, though it be commonly 
so called ; buc in truth it is an Oath of Obedi- 
ence, and so the Court discharged them be- 
cause there was no such Oath of. Allegiance, 
&c." 

How the law stands at present, is stated in 
She preceding nbte. 

YOU Yh 


I66f.— refusing to take the Oatht, [2f0» 

Crook, I desire the statute to be read that 
empowers you to tender the oath to me upon 
this TOcasion in this place ; ttir, * Vox auditn 
* perit, sed litera scripta nianet,’ therefore let 
me hear it read. 

Judge, Hear me. 

Crook, 1 am as willing to {lear as to speak. 

Judge, Then hear me: You are here re- 
quired to take the oath by the court, anci I will 
inform you w'hat the penalty will be in case you 
refuse : for, your first denial shall be recorded, 
and then it shall be tendered to you again at 
the end of the sessions, and upon the second 
refusal you run a Premunire^ which is the for- 
feiture of ail your estate, if you have any, and 
imprisonment during life. 

Crook, It is justice I stand for; let ifie 
have justice, in bringing my accuser face to face, 
as by law you ought to do, I standing at your 
bar as a delinquent ; and when that is done, I 
will answer to what can be charged against me, 
as also to the question ; until then I shall give 
no other answer than I have already done, at 
least at present. 

Then there was a cry in the court, * Take 
him away,' which occasioned great interrup- 
tion, and J. Crook spake to this purpose^, 
saying, Mind the fear of the Lord God, that 
yon may come to the knowledge of his will, 

* Pramunire is a law corruption of Prama- 
ncre. The words ^ Praemunire facias’ being in 
the writ of citation or warning (garnisseinent, 
it is called, in 27 £. 3. st. 1, c. 1, which is the 
first stat. of Praemunirf. See Barrington’s 
Observations on the Statute of Provisors, 427 
£. 3. St. 6. though the stat. of 16 R. 2. c. 5. is 
usually called the scat, of Preinunire, 4 Blackst. 
Comnicn. 412.) for the execution of certain 
statutes against the Papal power, have caused to 
be given, not only to the writ, but to the offence 
itself of maintaining the Papal power, the 
name of Praemunire. The punishment is thus 
shortly summed up by lord Coke : From the 
conviction the defendant shall be out of the 
king's protection, and his lands and tenements, <- 
goods and chattels forfeited to the king, and his 
body shall remain in prison at the king’s plea- 
sure, (or as other authorities, says Blackstone, 
quoting Bulstrode's Reports, have it, during 
life). Imprisonment for life, Blackstone no- 
tices, amounts to no more than imprisonment 
during the king’s pleasure, since the king has 
the prerogative of remitting the whole or any 
part of the punishment, except endeed, in the 
case of a Praemunire incurred by offending 
against the Habeas Corpus Act, st. 31. C. 2. s. 
3. Prosecutions on a Praemunire are, as Mr. 
Christian mentions, onlieard-of in our courts. 
And accordingly in Mr. East's copious * Trea- 
tise of the Pleas of the Crown,' there is no such 
title as * Praemunire,' nor is ‘ the word to be . 
found in the Index to that work. See 
learning respecting Praemunire in ,®j*®**** 
Coinmen. Book 4. ch. 8.; Barrington s 
vations on the Statute of Provi^rs i Co, 
Lift. 391, a, and. the notes to the last editmi, 

P 
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and justice; and take heed of oppressini; 

» the innocent, for tlie Lord God of heaven and 
earth will assuredly plead their cause: and for 
my part, 1 desire not tiie hurt ot' one of the 
hairs of your heads, but Wt God*s wisdom 
l^iiide you. — These words he spake at the bar, 
:iii(i aa lie was carrying away. 

On the Sinth Day of the Week, in the forenoon, 
the Court being sate, John Crook was called 
to the Bar. 

Chief Judge, Friend Crook, We'have given 
you time to consider of what was said yester- 
day to you by the court, hoping you may have 
better considered of it by this time : therefore, 
without Buy more words, will you take the 
Oath? [and called to the clerk, and bid him 
read it.j 

Crook. I did nor, neither do I deny allegi- 
giance, but do desire to know the cause of toy 
so long iniprisonineiit ; for, as I said, 1 staiul 
at your bar as a delinquent, and am brought 
hither by force, contrary to the Jaw ; tlierefure 
let me see my accuser, or else free me by pro- 
clamation, as 1 ought to be, if none can accuse 
me : For the lavv is urounded upon right reason, 
and whatsoever is contrary to right reason, is 
Contrary to law ; and therefore if no accuser 
appear, you ought to acquit me first, und tlieu 
I shall answer, as I have said, if any new mat- 
ter appear ; otherwise it is of force, and that 
our law abhors, and you ought not to take 
notice of my so being before you ; for what is 
not legally so, is not so ; and therefore I am 
in the condition, as if I were not before you ; 
aqd therefore it cannot be supposed in right 
reason, that you have now power at this 
time, and in this place, legally to tender me the 
oath. 

Judge, Read the oath to him. [And so the 
clerk began to read.] 

Crook, 1 desire justice according to the 
laws of England : for you ought first to convict 
tne concerning the cause of iny so long impri- 
suiime^t : for you are to proceed according to 
laws already made, and not to make laws ; for 
you ought to be the ministers of the law. 

Judge. You are a saucy and an impudent 
fellow ; will you tell us what is law in our du- 
ties ? Then sajd he to the clerk. Read on ; 
and when the clerk had done reading, 

Crook said. Read the preface to the Act : 
1 say again, read the title and preamble to the 
act ; for titles to laws are Claves Legum, as 
keys to opcqithe law : For by their titles laws 
are understood and known, as men by their 
faces. — ^Then the judges would have interrupt- 
ed me, but I said as folio weth, If you will not 
licar r.-ie, nor do me justice, 1 must appeal to 
,the Lord God of heaven and earth, who is 
judge of quick and dead, before whom we 
'siiall ail appear to give an account for the 
deeds done in the body ; for he will judge be- 
tween you and me this day, whether you have 
done me Justice or not. 

Tliese words following, or the like, I spake as 
foiiig from the bar, being pulled away, vis. 


Mind the feur of tlie Lord God, that you jnnj 
do justice, lest you perish in bis wrath: Fur 
some time the Court cried, * Pull liim away/ 
and then said, ^ Bring him again and thus 
they did several times, like men in confusion 
and disorder. 

The same day in the afternonn, silence being 
made, John Crook was called to the bar be- 
fore the Judges and Justices aforesaid : ihe 
Indictmeiii* being read, 

* The Indictment was as follows : 

London ss. JuF pro Domino Rege super 
sacrament’ suum prsesentanr. Quod ad gene- 
ral’ quarter) ul’ session’ pacis Domini Regis, 
tent’ pro civitat’ London apiid Guild hald’ ejus- 
dem civitat’, die Mcrcurii scil’ vicesiirio quinto ' 
die Junii, nimo regni Domini nostri Caroli se- 
cundi, Dei gratia Anglisc, Scot) as, Franciae, et 
UibcM^nise Regis, fidei defensoris, &c. quarto deci* 
mo, corain Johanne Frederick Milite, Majore 
civitat’ London, Thoma Adams Mil’ et Baro- 
net’, Ricardo Browne Mil’ et Baronet’ et Tho- 
ma Aleyn Milite et Baronet’, Alderrnannis 
dlctSD ci\ ital', ac al’ suciis suis Justic’ diet) Doiul 
Regis, ad pneem in civitat* prajd* conservand*, 
necnon ad divers’ felon’, transgr’, et al’ male- 
fact a infra eandem civitat’ perpetiat’, audiend’ 
ct terminund’ a.«sign’. Sessio ista pacis adjor- 
naut’ fuit per praifat’ Justic’ dicti Doin’ Regis 
ibidem u.^que diem Jovis, scilicet vicesimuin 
sirxtuin diem (ju>rdein mensis Junii, anno su- 
pradicto, ad horain soptimani ante merid’ ejus- 
dem diei, apud Jobtice-llall in le Old Bailey, 
in paroch’ sanct’ 8ef>ulchri, in warda de Far- 
ringdf>n extra London prsed’, lenend’ corain 
prsefat’ Justic’ ct al’ sociis suis, ad faciend’ 
ulterius prout cur’ con’ &c. Ac ad eundcin 
diem Jovis, viccsimiim sextnni diem Junii, 
anno quarto decimo supradicto, general’ quar- 
terial’ sessio ista pacis tent’ suit pio civitat’ 
London pra:d’ per aHjcrnanient* praed’, apud 
Justice-IIall pried’, paroch’ et ward’, praed’ 
coram praefat Jnhe’ Frederick Milite, Ma- 
jore civitat’ London, Thoma Adams Mil’ et 
Baronet’, Ricardo Browne Mil’ et Baronet’, et 
Thoma Aleyn Mil’ et Baronet’, Aldennannis 
diets civitat’, ac Wiilielmo Wilde Mil’ et Ba- 
ronet’, uno Servien’ dicti Dorn’ Regis ad legem., 
ac Recordator’ civitat’ prosd’, ac al’ sociis suis 
Justic’ dicti Dom’ Regis ad paccm in civitat’ 
prajd* conservand’, necnon ad divers’ felon’, 
transgr’, ct al* maliTacta infra cuiidem civr- 
tat’ perpetrat’, audiend* et tcrrninnnd’ assign*. 
Ac .idtunc et ibidem prajd’ general’ ouarterial’ 
sessio pacis praed’ ulterius adjornant’ fuit per 
prsefact’ Justic’ usque diem Veneris, scilicet 
viccsimum septiraum diem mensis Junii, anno 
quarto d^cimp supradicto, ad horam septimam 
ante merid’ ejusd* diei, apud Justice-Ilall praed’, 
in parocliia et warda praed’ tenend’, coram 
praefat’ Justic’ et al’ sociis suis, ad faciend’ 
ulterius prout cur’ con’. Ac supevinde ad 
istam eatidem general’ quarterial’ session’ pa- 
cis> tent’ pro civitat’ London per adjornamentT 
praed’ apud Justice-Hall praed’, in paroch’ et 
warda praed’, dicto die Veneris vicesirng sofr 
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Tlie Judge said, Mr. Crook, You have heard 
your Indicunent, wliat say you, are you Guilty, 
or Not Guilty? ^ 

J. Crook. I desire to speak a fety words in 
humility and soberness, in regard my estate 
and liberty lies at stake, and am like to be 
a precedent lor many more ; therefore I hope 
the court will not deny me the right and benefit 
of the law, us being an Englishman ; I have 

timo die Junii, anno quarto dec imo supradicto, 
coram priefat' johanne Frederick Milite, Ma- 
jorc civiiat* !.'»ri(l.)n, I’homa Adams Mil^ ct 
Baronet', Kicaidu Chiverlon Armigero, etTho- 
ma Aleyii Mil' et Baronet', Aldermannis dictae 
civitiu*, :ic Wiliielmo Wilde Milite et Tiaro- 
nei’, uuo ScrvifMi' dicti Domini Regis ad legem, 
ac ' Kccordatui' cjiisdetn civitui', ac ai* sociis 
suis Justic' dicti Domini Uegis ad paceni in 
civitat' pr.Td’ conservand', neciion ad divers* 
felon', traiisgr* et al' nialefacta infra eand' 
civitat' perpetrat’, aiidiend' et teraiinand' as- 
sign’, ill aperta general’ quarterial’ session’ 
pried*, prasfat* Justici.ir* pacis ult* nominaiit" 
existentes major pars Justic’ pacis ipsius Do- 
mini Regis infra dictam civitatem London 
adtunc, scilicet dicio viccsimo septiruo die 
Junii, anno quarto decimo supradicto, npud 
dictum parocii’ sancti Sepulchri, in wardu de 
Farringdoii extra London praed* priescn’ exis- 
tent’, ohtulerunt (Aiiglice did tender) Johunni 
Crookc nuper de London Geiuroso, Johanni 
Bolton nuper dc l^ondon Auriiabro, et Isaac 
Gray nuper de London Generoso, et cor’ cuili- 
bet separatim per se (ad tunc cxistea’ et cuili- 
bet eor* cxisten’ ultra aetat’ octodecim annorum) 
jurameiit’ content' in quodam actu in parlia- 
ment' Domini Jacobi nuper Regis Aiigliie, 
tent’ per prorogationem apud Westiii' in com’ 
Middlesex, quinto die Novembris, anno regni 
sui Anglis, Franc', et lliberiiiaB tertio, ct 
Scotise tricesiino noiio, nuper edit' et provia' in 
his Anglican is verbis srquen*, viz. I do truly 
and sincerely acknowledge, profess, testify, and 
declare, in my conscience before God and the 
world, that our sovereign lord king Charles the 
Second is lawful and rightful king of this realm, 
and of all other his majesty’s dominions and 
countries ; and that the Pope neither of hiiii- 
se!r, nor by any authority of the church or see 
of Rome, or by any other means with any 
other, hath any power or authority to depose 
the king, or to dispose of any of his majesty’s 
kingdoms or dominions, or to authorize any 
foreign prince to invade or annoy him, or his 
countries, or to discharge any of his subjects of 
their allegiance and obedience to his miyesty, 
or to give licence or leave to any of them to 
bear arms, raise tumults, or to offer any vio- 
lence or hurt to his majesty's royal person, 
state, or government, or to any of his majesty’s 
dominions. Also 1 do swear from my heart, 
that notwithstanding any declaration, or sen- 
tence of excommunication, or deprivation made 
or granted, or to be made or granted by the 
Pope or his successors, or by any authority 
derived^ or pretended to be derived from him or 


some reason, before I speak any thing to the 
Indictment, to demand and tell yon, lhat I de^ 
sire to know mine accusers ; I *liave been kept 
this six weeks in prison, and know not, nor have 
seen the faces of them. 

Judge. We shall afford you the right of the 
lavv as an Englishman, God forbid you should 
he denied it ; but you must auwver first, Guilty, 
or Not Guilty, that so in your trial you may 

his see, against the said king, his heirs or sue* 
cessors, or any absolution of the said subjects 
from their obedience, I will bear faith and true 
allegiance to his majesty, his heirs and suc- 
cessors, and him and them will defend to 
the uttermost of my power, against all coiv- 
spiracies and attempts whatsoever, which shall 
be made against his or their persons, their 
cniwn and dignity, by reason or colour of any 
such sentence or declaration, or otherwise; 
and will do my best endeavour to disclose and 
make known unto his majesty, his heirs, and 
successors, all treasons and traitcrous conspira- 
cies which I shall know and hear of to he 
against him, or any of them. And I do further 
swear, that I do from my heart abhor, detest, 
and abjure, us impious and heretical, this 
damnable doctrine and position, That Princes 
which be excommunicated or deprived by the 
Pope, may be deposed or murdered by their sub- 
jects, or any other whatsoever. And Ido be- 
lieve, and in my conscience am resolved, that 
neither the Pope nor any person whatsoever, 
hath poiver to absolve me of this oath, or any 
part thereof, which 1 acknowledge hy good 
and full authority to be lawfully ministered 
unto me, and do renounce all pardons and dis- 
pensations to the contrary. And all these 
things £ do plainly and sincerely acknowledge 
and swear, according to these express words by 
ne spoken, and according to the plain and 
common sense and understanding of the same 
words, without any equivocation, or mental 
evasion, or secret reservation whatsoever. And 
I do make this recognition and acknowledge- 
ment heartily, willingly and truly, upon the- 
true faith of a Christian. So help me God. 
Ac quod praefat' Justic’ pacis ult’ nominal' 
ad tunc, sell’ dicto vicesimo septimo die Junii, 
uniio quarto decimo supradicto apud paroch’ 
et ward' prasd', in dicta quarterial’ session' pacis 
prsd’, eosdein Juh’em Crooke, Joh’em Bolton, 
et Isaacuni Gray, et eor’ queinlibet separatim 
per se requisiver* ad jurament’ illud super 
sacrosancta Dei Evangel’ capicsid'. Quodq; 
iidem Joh'es Crooke, Joh'es Bolton, et Isaacus 
Gray, jurament' praed', sic per prsed' nomi- 
iiant’ Justic' pacis ejusdem Joh'i Crooke, Joh’i 
Bolton, et Isaaco Gray, ut prafertur, oblai' ct 
requisit*, ad tunc et ibidein obstinate et per- 
tinaciter capere recusaver’, et quilibet cor' re- 
cusavit, in malum exemplum omnium alior 
dicti Domini Regis nunc fidel’ subdit’ ct in con- 
tempt' dicti Domini Regis nunc, legumq; suar, 
contra forinam statut' prad', ac contra paceni 
dicti * Domini Regis nunc, coron et dignital 
8uas,&c. Wup. 
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have a fair hearing and pleading : but if jou 
go on as you do (and will not answer Guilty, 
or Not Guilty). you Will run voursclf into a 
Premunire, and then you lose the benefit of the 
Jaw, and expose yourself, body and estate, 
to great hazards ; and whatever violence is 
offered to your person or estate, you are out of 
the king*s protection, and lose the benefit of 
the law, and allf tliis by your not answering 
Guilty, or Not Guilty: if you plead Not Guilty, 
you may be heard. 

Crook, It is recorded in the Statutes of I 
the 28 Edw. 3 and 3, and 42 £dw. 3 and 3, 
in these words, * No man is to be taken, or 

* imprisoned, or be put to answer without pre- 

* seniinent before justices, or matter of record, 

* or by due process, or writ original, according 

* to the old law of the land ; and if any thing 

* from henceforth be done to the contrary, it 
' shall be void in law, and holdcii for error 
and also in the 25 of l^w. 1, 2, and the 3 Car. 
1, and the 29 cup. Mag. Chart. ^ No freeman 

* shall be taken and imprisoned but by the law 
of the land these words the law of the 

< land]’ are explained by the statute of 37 Edw. 
3, 8, to be * without due process of law and 
if any judgments be given contrary to Mag. 
Chart, they are void, 25 Edw. 1, 2. 

Judge, Mr. Crook, you are out of the way, 
and do not understand the law ; though you 
adore the Statute Law so much, yet you do not 
jioderstand it. 

Cr, 1 would have you tell me the right way. 

Juc^ge, Mr. Crook, hear me. You must say, 
•Guilty, or Not Guilty ; if you plead Not 
Quilcy, you shall be heard, and know how far 
the law favours you. And the next thing is, 
there is no circumstance whatsoever that is 
the cause of your imprisonment that you ques- 
.4ion, but you have, as a subiecl, yuur remedies, 
if you will go this way, and wave other things, 
and answer Guilty, or Not Guilty ; and what 
the law affords you, you shall liave, if you do 
what the law requires you, or else you will lose 
the b^iefit of the law, and be out of the king’s 
.,|^it>tection. 

Crook, Observe how the judge would draw 
'me into a snare, viz. by first pleading Guilty, 
or Not Guilty ; and when 1 have done so, he 
and bis brethren intend suddenly to put me (a$ 
an out-la wed person) out of the king’s protec- 
tiou ; and how then can 1 have remedy for my 
false imprisonment ? Therefore first clear me, 
or condemn me for my false imprisonment, 
while I am iq a capacity to have the benefit of 
the law, and not to out-law me for an offence 
xreated by yourselves ; and then to stop ray 
mouth, you tell me, that if 1 have been wronged 
or false imprisoned, I may have my remedy* 
afterwards ; this is to trepan me, and contrary 

both law and justice, &c. 

Judges You must plead Guilty, or Not 
Coilcjr. 

Crook* I do desire in humility and meekness 

* bee soinetiiing like thi^ in the Case of Rex 

Uoma, A.o. 1770, fost, 


to say, I shall not, 1 dare not betray the honesty 
of my cause, and ttie honest ones of this nation, 
whose liberty 1 stand for as well as niy own, as 
I hove cause to think 1 shall, if 1 plead to the 
present Indictment before 1 see the faces of 
my accusers ; for truly, I am not satisfied in 
niy judgment and conscience that I ought to 
plead to a created otfence by you, before I b,e 
first acquitted of the cause of my being brought 
prisoner to your bar, and therefore it sticks 
with me to urge this further, viz. That I may 
see my accusers. (Interruption) 

Judge, The arraiuest thief may say he is 
not satisfied in his conscience. 

Crook, My case is not theirs, yet they have 
their accusers ; and may not I call for mine f 
And therefore call for them, for you ought to 
do so, as Christ surd to the uoinan, (^ Woman, 

^ where are thine accusers V) so you ought to 
say to me, (^ Man, where are thine accusers ?’) 

Judge, Yuur Indictment is vuur accuser, 
and the Grand Jury hath found you Guilty, 
because you did not swear ; what say you, Mr. 
Crook, are you Guilty or Not Guilty ? if you 
will not answer, or what you have said be taken 
for your answer, as I told you b^ore, you lose 
the benefit of the law ; and what 1 tell you is 
for your good. 

Crook, What is for good I hope I shall 
take it so. 

Judge. If you will not answer, you run your- 
self into n Premunire, and you will lose the 
benefit of the law, and of the king’s protection, 
unless you plead Guilty, or Not Guilty. 

Crook, I stand as brought forcibly and vio- 
lently hither, neither had I been here but by a 
violent action, and that you should take no 
notice of it, seems strange to me ; and not only 
80 , but that you should hasten me so fast into 
a course that 1 should not be able any wavs to 
help myself, by reason of your so hasty and fast 
proceedings against me Co put me out of the 
King’s protection, and the benefit of all law ; 
was ever the like known in a court of justice ! 

Judge. Friend, this is not here in question, 
whether you are unjustly brought here, or not: 
do you question that by law, but not disable 
yourself to take advantage by the law; if 
Drought by a wrong hand, you have a plea 
against them, but you must first answer Guilty, 
or Not Guilty. 

Crook, How can I help myself wljen you 
have out-lawed me ? Therefore let procla- 
mation be made in the court, that I was brought 
by force hither, and let me stand cleared by 
proclamation, as you ought to do ; for you are 
* discernere per legem, quid sit jusium,' and 
not to do what seems good in vour own eyes. 
[Here I was interrupted again, out might have 
spoken justice Crook’s words in Hampden’s 
Case,* who said, * That we who are judges 
apeak upon our oaths, and therefore must de^ 
liver our judgmenta according to our con* 
sciences ; and the fault will lie upon us if it be 

* See Croke’s ArgumeutSi ante, vul. 3, 
1127, lJ4a 
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illegjii, and we deli\*er it for law :* and further 
said, ‘ We that are judges must not give our 
judgments* according to policy, or rules of state, 
nor conveniencies, but only according to law/ 
These were bis words, Avhich I might have 
spoken, but was interrupted.] 

Judge, What though no man tendered the 
oath to you when you were committed (as you 
say), it being now tendered to you ? From the 
time you refused it, being tendered to you by 
a lawful authority, you refusing, are indicted ; 
we look not upon what you are here for, but 
licre finding you, we tender you the oath, and 
you refusing it, your imprisonment is now 
just and according to law. 

Crook. How came I here, if you know not ? 

I have told you it is by force and violence, 
which our law altogether condemns ; and 
therefore 1 not being legally before you, am 
not before you ; for what is not legally so, is not 
so ; and I not being legally brought to your bar, 
you ought not to take notice of my being here. 

Judge. No, no, you are misUiken : so you 
may say of nil the people gazing here, they not 
being legally here, are not here. I tell you, a 
man being brought by force hither, we may 
tender him the oath, and if he take it not, he 
may be committed to prison ; authority hath 
given us the power, and the statute-law hath 
given us authority to tender the oath to any 
person, and so have we tendered it you, and 
lor your not taking of it, you are indicted by 
the Grand Jury: answer the accusation, or 
confute the indictment, you must do the one 
or the other; answer Guilty, or Not Guilty. 

Crook. Here 1 was interrupted, hut 
might have said, that the people that were 
spectators, behold ing and hearing the trials, are 
not to he called gazers, as the judge terms 
them, because it is their liberty and privilege 
as they are Fughshinen, and the law of Eng- 
land allow*, the same ; so that they are not to 
he termed gazers upon this account, but are 
legally in that place, to hear trials and see 
justice d'mc, and might have spoken (if occa- 
sion had bten) any thing in the prisoner’s de- 
fence, tending to clear up matter in difference, 
and the court must have heard them or him, 
and this ns a stander-by or .^i7iicus Curia, so 
saith Coke.] 

Crook. The law is built upon right reason, or 
right reason is the law : and whatever is con- 
trary to right reason, is contrary to law, the 
reason of the law Vicing the law itself. 1 am 
no lawyer, and my knowledge of it is but little, 
yet I ha ve had a love to it, for tliat reason I 
have found in it, and have spent sonic lei- 
sureable hours in the reading thereof ; and the 
law is that which I honour, and is good in its 
lace ; many laws being just and good (not all) 
ul. I say a great part ot it, or much of it, and 
that is not my intent ion in the least to dispa* 
rage or derogate from. 

Judge. Mr. Crook, You have neen told you 
must plead Guilty, or Not Guilty, or else you 
will run yourself into a Fremunire; be not 
your own eneny^nor be AOt se obstinate* 


Crook. I would not stand obstinately before 
I you, neither am 1 so ; if you understand it 
1 otherwise, it is a mistake iticfecd. 

Judge. Will you speak to the Indictment ? 
and then you may plead : if you will not answer 
Guilty, or Not Guilty, we will recqrd it, and 
judgment shall go against you. — Clerk, enter 
him. 

Recorder. Mr. Crook, If you will answer 
you may plead for yourself, or will you take 
the oath r The court takes no notice how you 
came hither ? What say you, will you answer ? 
For a man may be brought out of SSmithfield by 
head and shoulders, and the oath tendered to 
him, and may he committed, without taking 
notice how he came here. 

Crook, That kind of proceeding is not only 
unjust but unreasonable also — (here was some 
interruption) and against the laws aforesaid, 
which say, * No man shall be taken, or iro- 
' ‘ prisoned, hut by warrant or due process of 
law so that this speech of the recorder’s fa- 
vours more of passion than justice, and cruelly 
than due observance of law : for every forci- 
ble restraint of a man’s liberty is an imprison- 
ment in law. Besides, this kind of practice, to 
take men by force and imprison them, and tlien 
ask them questions, the answering of which 
makes them guilty, is not only unrighteous in 
itself, but against law, and makes one evil act 
the ground of anollier, and one inquiry offered 
to one the foundation of another ; and this 

is ray case this day (Interruption.) 

Judge. Mr. Crook, you must not be your 
')wn judge, we ate your judges; but for our 
parts we will not wrong you ; will you answer 
Guilty or not Guilty? If not, you will nm 
yourself into a preiiiunire unavoidable, and 
then you know what I told you would follow ; 
fiir we take no noiice h nv you came hitlier, 
but finding you here we tender you the oath. 

Crook. Then it seems yi»u make the law a 
trepan to ensnare me, or as a nose of wan, or 
what you please; Weil ! X shall leave niy 
cause with the Lord God, who will plead for 
me in righteousness. But suppose I dolEake^l^ 
oath now at this time, you may call me again 
to morrow and make a new tender; or others 
may call me before them. 

Judge. Yes, if there be new matter; or if 
there fall out any emergent occasion, whereby 
you minister on your part new occasion : Mr. 
Crook, will yi>u swear? 

Croak. If I do take it to dqy,it may be ten- 
dred me again to morrow, and ug next day, ad 
iujimtum ; whereby a great part of my iiiua 
may be spent and taken up in taking the oath 
and swearing. 

Chief Ju^e. When you have once sworn, 
you may not be put upon k again, except you 
minister occasion on your part. 

Crook. Is this the judgment of the cButt^ 
that the oath once taken by me is suffir wnt, 
and ought not to be tendered a second lun^ 
without new matter ministered on my part r 
Judge. Yes, you oiakii^ it appear you hitFe 
once t^en it. 
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Crook. Is tills the judgment of the whole 
Court t for I would not do any thing rashly. 

Judges. Yes,, it is the judgment of the Court, 
—To which they all Standing up said. Yes. 

Crook. Then it seems there must be some 
acw occasion ministered by me after 1 have once 
taken it, or it ought not to be tenderered to me 
the second time ? 

Judges. Yes. 

Crook. Then by the judgment ofthis Court, 
if I make it appear that 1 have taken the oath 
once and I have ministered no new matter on 
my part, whereby lean be justly charged with 
the breach of it, then it ought not to' be ten- 
dered me the second time; but I am the man 
that have taken it once being a freeman of the 
City of London, wdien I was made free, witness 
the Records in Guildhall, which I may pro- 
duce, and no new matter appearing to you on 
my part, if there do, let me know it ; if not, 
you ought not by your own judgment to ten- 
der me it the second time; for, * De non ap- 
parentibus et non existcntibiis, cadem Ratio 
est' — Interrupted by the shout of the Court, 
when these last words might have been spoken. 

Judge. Mr, Crook, you are mistaken, you 
must not think to surprize the court with cri- 
ticisms, nor draw false conclusions from our 
jiidj|metits. 

Crook. If this be not a natural conclusion 
from the Judgment of the Court, let riglit rea- 
son judge ; and if you recede from your own 
judgments in the same breulh (as it were) given 
even now, what justice can I expect from you ? 
for, if you will not bejust to yourselves and your 
f?\YU judgments, how can 1 expect you should 
be just to me ? 

Judge. Mr. Crook, If you have taken it, if 
there be a new emergency, you are to take it 
again ; as for instance, the king hath been out 
of Kiigland, and now is come in again ; there 
be many have taken it 20, 30, or 40 years 
since^ yet this new emergency requires it 
again; and although you ha%e taken it, yet 
3 ’ou n^t not make it appear before j'ou an- 
, Guilty, or Not Guilty; therefore do not 
wrong yourself, and prejudice yourself and fa- 
mily : do you think that every fellow that 
eoiiies hither shall argue as you do ? We have 
no more to do but to know of 3 'ou whether you 
* will answer Guilty or Not Guilty or take the 
Oath, and then you shall be freed from the iii- 
diclment ; if you will not plead, Clerk record 
it ; what say you ? are you Guilty or not 
Guilty? c . 

Crook. Will you not stand to your own judg- 
ments ? Did you not say even now, that if I 
bad nnce taken the oath, it ought not to be 
tendered to me the second time, except I ad- 
inioistered new matter on my part that I have 
not kept,&c. but no such matter appearing,you 
oughf not to tender it to me the second time 
by yoor own confession, much less to indict me 
for refusal. 

Ju4ge. If you will not plead, we will record 
k, and judgment shall be given against you; 
therefore sayi Guilty or Not Guilty, or else 


I we will record it. [The Clerk beginning tp re- 
cord it.] 

Crook. Before I answer, I demand a copy 
of my Indictment; for I have heard it affirm- 
ed by counsel learned in the law, that if I 
plead before 1 have a copy, or have made my 
exceptions, my exceptions afterwards against 
the Indictment will be made void: Therefore 
I desire a copy of the Indictment. 

Judge. He that said so, deserves not the 
name of a Counsel : for the Jaw is. You must 
first answer, and then you shall have a copy. 
Will you plead Guilty or not Guilty ? 

Crook. If my pleading Guilty, or Not Guilty, 
will not deprive me of the benefit of quashing 
the Indictment for insufficiency, or ociter ex- 
ceptions that I may make against it, 1 shall 
spe:ik« to it. 

Judge, No, it will not. Will you answer 
Guilty or not Guilty ? If you plead not, the in- 
dictment will be found against you: Will you 
answer ? We w'iil stay no longer. 

Crook, lam upon the point : Will not my 
pleading deprive me of the benefit of the law ? 
for I am tender in that respect, because it is 
not my own case only, but may be the case of 
thousands more; therefore I would do nothing 
that might prejudice others or myself, as a 
Christian, or as an Englishman. 

Judge. Understand yourself, hut we will not 
make a bargain with you, said another Judge, 
you shall have the right clone you as an Euglish- 
iiiaii, the way is to answer, Guilty, or Not 
Guilty : If you plead, and find the indictment 
not good, you may have your remedy; answer, 
Guilty, or Not Guilty. 

Crook. As to tlio indictment it is very large, 
and stems to be confused, and made up of some 
things true, and some things false: my answer 
theieforc is, what is true in the indictment 1 will 
not deny, because I make conscience of what 
I say, and therefore, of what is true, I confess 
myself Guilty, but wliat is false I am Nut 
Guilty of that. ^ 

Judge. That is not sufficient : either an- 
swer Guilty, or Not Guilty, or judgment will 
be given against you. 

Crook. I will speak the truth as before the 
Lord, as all along I have endeavoured to do, I 
am Not Guilty of that which is false contained 
in the indictment, which is the substance 
thereof. 

Judge. No more adf>, the form is nothing. 
Guilty, or Not? 

Crook. 1 must not wrong ray conscience, I 
am Not Guilty of what is ffilse, as I said be- 
fore, what is true I am Guilty of; what is not 
true, 1 am Not Guilty of that, which is the sub- 
stance thereof, as I said before. 

Recorder. It is enough, and shall serve turn* 
Enter that, Clerk. 

Isaac Grey being called to the Bar. 

Judge. Will you take the Oath of Alle- 
giance ? 

Grey. I have been near five weeks in 
prUoiii'l desire to know for what. 
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Ji^ge, Wc take no notice of your imprison* 
ment, nor how you came here ; will you take 
the oath ? * 

Grey. I desire to know for what 1 am im- 
prisoned, and then I am ready to answer: for 
no man (in this particular) hath received so 
much wrong as niydclf, having received a wound 
W'herehy I w.ms in jeopardy of iny life. 

Judge, If any have wronged yon, take your 
course in law. Will you swear ? 

Grey, 1 am a man of a tender conscience, 
and do desire time to consider. 

Judge, Take him away. Winch was ,ac- 
eordingly done. 

The next day Isaac Grey was called to the 
Bar, and asked by t!)C Judge, if he would yet 
take the oath ? Recorder spciiUiiig unto him on 
thiswise; Mr: Grey, you arc a wise understand* 
ing man, and a scholar; be adviaetl what you 
do, and do not ruin yourself, but take the oath. 

Grey, 1 desire time to consider, and to do 
nothing rashly. 

Then in the afternoon were all three again 
called to the bar, and the iiidiclment read. 

Judge, JMr. Grey, will you take the oath? 
Crier, hold him the book. 

Grey, I desire to know the cause of my first 
imprisonment, and to discharge me of tlic 
same before 1 give my answer to the oath ; for 
1 do nut know myself guilty of any crime. 

Judge, The law supposcth you to be disaf- 
fected to the present government, and there- 
fore the oath is tendered to you. 

Grey, I understand that the fundamental 
law of England alloweth no man to be accused 
or condemned upon supposition : 1 do further 
ulHrm, and that in the light of God, that I am 
not an enemy to the king, nor to any man 
living upon the face of the earth. 

Judge. Will you answer. Guilty, or Not 
Guilty ? 

Grey, I desire time to consider of the 
truth of tliS matter ; the indictment being 
large, and having much contained in it which 
indeed 1 do not well understand. 

Judge, Will you yet swear, or plead to the 
indictment? 

Grey, 1 have told you, and that for con- 
science sake, I dare do nothing rashly. 

Judge. What do you talk to us of consci- 
ence ? Every fellow may plead conscience. 

Grey. Do you use to swear such as make 
DO conscience ? 

Judge. Guilty, or Not Guilty? When you 
have answered to this, yon may plead what 
you can in your own defence ; but first answer 
Guilty, or Not Guilty : Tlie rule of the law is, 
you must first answ'cr. 

Grey. Would you have men s^vear whether 
they will or nay, especially when against tlieir 
consciences ? 

Judge. We have cousciences as well as 
you : if there be any thing as to matter of con- 
science, it is nothing ! you must plead Guijty 
or Not Guilty, that we may not spend time any 
longer* 


Grey. Truly, I desire not that the time 
should be taken up in any thing that may not 
advantage the good of the peqple ; therefore 
before 1 plead, give me a copy of the Indict- 
ment and then I shall plead. 

Judge. Sirrah, Guilty, or Not Guilty ? 

Grey. I desire first to bo heard as a 
Christian, and then an Englishman. 

Judge. Do not [ tell you sirrah, if you will 
plead Not Guilty, you shall be heard ; hut if 
you will not, you will run yourself into a Pre- 
inunirc ? 

Grty. I appeal then to Cod Almighty, for 
1 shall not wrong my conscience. 

Judge, It is no matter of conscience : 
Guilty, or Not Guilty ? 

Grey, Not Guilty. 

John Bolton having made the same oljec* 
tions, was tit last obliged lo plead Not Guilty. 

The Seventh Uoy of the Week culled Saturday, 

Silence being made, Isaac Grey, John 
Dolton, and myself were brought to the Bar. 

The Clerk of the Sessions read something 
concerning ilie Jury, which was empanelled on 
purpose (ns was said) the Jury being discharged 
who were eye-witnesses of what passed between 
us and the court : And thisjury being divers of 
them soldiers, some of whom did by violence 
and force pull and hale friends out of their 
meetings, and some of us out of our houses ; 
and these tvere of the Jury by whom we were 
to be tried. The Clerk reading the indict- 
ment (as I remember.) 

J, Crook, I desire to be heard a few words, 
which arc these. That we may have liberty tjJl 
the next quarter-sessions to traverse the in-* 
dictment, it being long, and in Latin, and like 
to be a precedent ; and 1 hope 1 need not 
press it, because I understood that you promi- 
sed, (and especially the recorder, who answered 
(when it was desired) * you shall*) that we 
should have counsel also, the which we cannot 
be expected to have had the benefit of, as yet, 
the time being so short, f\ud we kept prisoners 
that we could not go forth to advrslTTfrHiv 
counsel, neither could we tell how to get them 
to us : we having no copy of the indictment 
before this morning, and because so suddenly 
hurried down to the sessions, we cannot rea- 
sonably be supposed to be provided (as to 
matter of law) to make our defence. 

C. Judge, VVe have given you time enougli, 
and you shall have no more ; for we will try 
you at this time ; therefore swear |he jury. 

J, Crook. 1 desire we may have justice, 
and that we may not be surprised in our trial, 
but that we may have time till the next quarter 
sessions, our indictment being in Latin, and so 
large as it is ; and this is but that which is 
reasonable, and is the practice of other courts ; 
for, if it be bat an action above 405. it is not 
ordinarily ended under two or three terms. 
And in the quarter-sessions, if one be indicted 
for a trespass, if it be but to the value of 5s. 
he shall have liberty to enter his 
upon security given to prosecute, he shall hare* 



t»3] STATE TRIALS, I^CmaHlesII. \^2.^Trialqf John Crook and others, % [324 


Tiberty nntiil the nest sessions, nrhicb is the 
ordinary practice ; which lihert;r w® desire, 
and we hope il is so reasonable it will not be 
denied, especially upon this occasion, we being 
like to be made a precedent; and courts of 
justice hove used to be especially careful in 
making of precedents, for we are not provided 
according to law to make our defen^ at this 
time, and therefore if we be put upon, it, it will 
be a surprizni. 

Judge. There is no great matter of law in 
the 'Case, it is only matter of fact, \vhether you 
have refused to take the oath or not ; that is 
the point in issue: i^nd what law can arise 
here ? 

Recorder. Mr. Crook, the keeper of the 
prison was spoken to, to tell you that we in- 
tended to try you this day, and therefore or- 
dered him that counsel might come to you if 
you would, and also tliat the clerk should give 
you a copy of your indictment : this is lair, 
therefore we will go on to swear the jury ; for 
the matter is whether you refuse the oath or 
not? And that is the single point, and there 
needs neither law nor counsel in the case ; 
and therefore we considered of it last night, 
when we sent you word and did determine to 
try you, and therefore it is in vain to say any 
tiling, for the courts resolved to try you now, 
therefore swear the jury, ciier« 

J. Crook. I hope you will not surjprize us. 
Then the other prisoners (who also were indicted 
cried out (having spoke something before), Let 
us have justice, and let not the jury be sworn 
till we be first heard ; so there was a great 
noise, the court .being in a confusion, some 
crying, Take them away ; others. Stay, let 
them alone ; ..others saying. Go on to swear the 
jury, which tfic Crier in tliiis uproar and con- 
fusion, did do something, as if he had done it ; 
then we all cried out for justice, and liberiy 
till the next sessions; the court being in a 
confusion, some crying one thing, and some 
another, which now cannot be called to mind, 
by rjp.*»A'*n of the great distraction that vvas in 
- wlie court, neither what we said Co them, nor 
they to us , the noise was so great, and the 
commands of the court so various to the olficers, 
some commanding them to take us away, 
others to let us alone, others to bring us 
nearer, others cried, put them into the Bail- 
dock, others, td put them within the furthest 
bar where the felons used to stand, where we 
were forced into accordingly ; and in thisburli- 
burly and caufusion that was among them, 
some men were sworn to testify that we refused 
CO take the oath, which we never positively did ; 
other officers of the court whom they would 
have sworn, refused CO swear; though pressed 
to it by the Chief Justice, thev desir^ to be 
exensed. Then spake one of the prisoners 
again pretty much, but could hardly be under- 
stood ny reason of the noise in ttie court, but 
the people, to whom he spake with a loud 
voice by way of exhortation, might hear the 
substance* of what he said, which cannot now 
particularly hfb caQed to mind ; but it was to 


express the presence and lovb of God tO/. him- 
self, and to exhort others to mind his fear, that 
they also might be acquainted with God, &c. 

Judge. Stop bis mouth, Executioner ; which 
was accordingly done. 

Frisoners. Then wc cried out. Will you not 
give us leave to speak for ourselves ? Wc ex- 
cept against some of the jury, as being our 
enemies, and some of them who by force com- 
manded us to be pulled out of our meetings, 
contrary to law, and carried us to prison with- 
out warrant, or other due process of law ; and 
shall these be our judges ? We except against 
them. 

Judge. It is too late now, you sliould have 
done it before they hail been sworn jury-men. 
Jury, go together ; that which you have to find, 
is, whether they have refused to take the oath 
or no, which hath been sw4irn before you that 
they did refuse. You need not go from the bar; 
and like words said the recorder and others, 
there being a confusion and noise in the Court, 
many speaking together. 

Fri$oner$. rheii we cried for justice, and 
that we might be heard, to make oiir defence 
before the jury gave their verdict : but the 
Judge and Kecordei* said, we siiould not be 
heard, (making good by iheir practice what the 
Chief Judge had said tiied.iy hoiore, viz. That 
if we had liberty to speak, we would mak^ 
ourselves famous and them odious) crying again, 
Stop therr mouths, executioner ; which was 
done accordingly with a dirty cloth, and also 
endeavoured to have gagged me (J. Crook,) 
striving to get hold of my tongue, having a gag 
ready in his hand for that purpose, and so we 
were served several times ; tiien I called out 
ivith a loud voice, Will you conciemn us with- 
out hearing ? Tliis is to deal worse with us 
than Pilate did with Christ, who though he 
condemned him without a cause, yet not witlw 
out hearing him speak for himself ; but you 
deny us both. ^ 

(jrrey. I desire to know wbeAr according 
to law and the practice of this Courc, myself, 
and my fellow prisoners, may have liberty to 
put in bail to prosecute our traverse at the 
next sessions ? 

Court. No, we will try you presently. 

Judge. Stop their mouths. Executioner : 
And this was the cry of many upon the bench, 
they l>eing still in a continued confusion, some 
crying to the jury, Give in your V^erdict, for we 
will not hear them ; with other words which 
could not be heard fur the noise, the Court 
being in confusion. 

Crook. You might as well have caused us 
to have been murdered before we came hither, 
as to bring us hither under pretence to try us, 
and not give us leave to make our defence,; 
you had as good take away oor lives at the bar, 
as to command us thus to be abused, and to 
have our mouths stopt : Was ever the like 
known f Let the righteous God judge between 
usf Will you hear me ? You have often pro- 
mised that you would. 

Judge. Hear me, and we will hear you 
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theil he began to speak, and some others of the 
bench interrupted him, sometimes they speak- 
iiig two or three at a time, and a noise amongst 
the officers of the Court; but the Judge said, 
we may give you liberty till the next sessions, 
but we may chuse ; and therefore we will try 
yon now. 

Crook. I bade the people take notice of 
their promise, that 1 sliould have liberty to 
speak, saying, See now you be as good as your 
words. 

Judge. The law of England is not only 
just but merciful, and therefore you shall not 
be surprised, but shall have what justice the 
law allows (Interruption.) 

Crook. I remember what the judge said 
even now, that the law of England was a mer- 
ciful law, that the Court had said before, they 
might, if they would, give us liberty till the 
next sessions, but they would not ; and the 
maxim of the law aUo is, ^ Suininuin Jus est 
• summa Injuria therefore I hope your prac- 
tice will make it good, that it is a merciful law, 
and not to execute ‘ Summum Jus, &c.* ** upon 
me, and thereby condemn yourselves out of 
your own mouths. 

Judge, Jury, give in your Verdict. 

Crook. Let me have liberty first to speak, it 
is but few words, and I hope I shall do it 
with what brevity and periiiicucy my under- 
standing will give me leave, ana the occasion 
requires ; it is to the point in these two heads, 
viz, matter of law and matter of conscience : 
to mutter of law I have this to say, first, as to 
the statute itself, it was made against papists, 
occasioned by the Gunpowder- Plot ; and is 
eotituied, * For the better discovery and sup- 


< pressing of popish recusants but they have 
liberty, and we are destroyed, what in you lies 

(Interrupted by the Judges and disturbance 

of the Court.) — As to conscience,! have some- 
thing to say, and that is, it is a tender thing, 
and we have known what a thing it is to offend 
it, and therefore we dare not break Christ’s 
commands, who imtli said, ‘ Swear not at all 
and the apostle James said, ^ Above all things, my 

brethren; swear not- (interrupted) the Court 

calling agnin to the executioner to stop my 
mouth, wliich be did accordingly witJi his dirty 
cloth as aforesaid, and his gag jii his hand. 

Judge. Hear the Jury : who said something 
to him, wliich was supposed to give in the V''er- 
dict according to liis order, for they were fit 
for his purpose, as it seems, they beginning to 
lay tbeir heads together before he liad spoko 
any thing to them, only upon his words. 

Judge. Crier, make silence in the Court; 
then the llecordcr taking a paper into his 
hand read to thispurpose, viz. ^ The Jury for 
' the king do find that John Oonk, John 
I'olton, and Isaac Grey are Giiiltv of re- 
fusing to take the Oath of Allegiance, for 
which yon do incur a Premnniie, which is 
the forfeiture of all your real estates during 
life, and your pcrifonol estates for ever, and 
you to bo out of tlie king’s protection, and 
to be imprisoned during his pleasure ; and this 
is your Sentence.’ 

Crook, But we arc still under God’s pio- 
teciion. 


flecorder. AdjouTn tlie Court f which was 
done accordingly^ iiml we remunded to Nev^- 
gate, where we remain prisoners. 


212. The Trial of Thomas Tonge, Geouge Ihiii.Lips, Francis 
Stures, James Hind, John Sellers, and Nath. Gicbs,* 
at the Old Hailey, for High Treason : 14 Charles II. a. d. 
1 66Q. 


The Commission of Oyer and Terminer be- 
ing read, and proclamation made, the grand 
jury were sworn: whose names are, Arthur 

* Kelyng's Report of this Case is as follows : 
Memorandum, That at the sessions at 
Newgate, Dec. 11, 14 Car. 2, Tho.Tong, Geo. 
Philips, Francis Stubbs and several qthers, 
were indicted fur High Treason, fur compassing 
the king’s death, and the overt acts laid in the 
Indictment, were assembling themselves toge- 
ther, and consulting and agreeing to destroy 
the king, * Ac ad easdem proditiones perim- 
* plendas,’ the consulting to seize Whitehall, 
where the king was resident. 

** 1. And in this case, it was resolved by all 
the judges, that the meeting together of per- 
sons, and consulting to destroy the king, was 
of itself an overt act to prove the compassing 
the king’s death. * 

« 2. It was resolved that where a person 
VOL. VI. 


Jourdan, John Freestone, Thomas Fawson, 
Thumas Coney, George Compere, Isaac Rut- 
ter, Chris. Rigby, Rowland Steed, William 

^ 

knowing of the design dues meet with them, 
and hear them discourse of their traitorous de- 
signs, and say or act nothing; this is High 
Treason in that party, for it js more than a' bare 
concealment, wliich is Misprision^' because it 
sheweth his liking and approving of their de- 
sign ; blit if a person not knowing of their de- 
sign before, come into their company and 
bear their discourses, and say nothing, and 
never meet with them again at tlieir con- 
sultations, that concealment is only Mis- 
prision of High Treason. But if he after ^ 
meet wuth them again, and bear tlicir con- 
sultations, and then' conceal it, this is High 
Treason. For it sheweth a liking, and an 
approving of their design ; nnd so was sir Eve- 
rard Digby’s Case, who in the Powder Treason 

GL 
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Standen^ John Worth, John Righjr, Leonard 
Staples. 

met with the Traitors, and heard their design, 
but upon the evidence it was not proved tliat 
he daid any thing, or acted any tiling, and he 
had Judgment of High Treason, 

3. It was resolved that some of those per- 
sons who are equally culpable with the rest, 
may be made use of as witnesses against their 
fellows, and they arc lawful accusers,^ or lawful 
witnes.«es within the stat. 1 Ed. 6, 12, 5 and 
6 Ed. 6, c. 11, and 1 Mgr. 1, and accordingly, at 
the Trial of these men, some of their partners 
in the treason were made use of against the 
rest; for lawful witnesses within those statutes 
are such as the law alloweth ; and the law al- 
lov^eth every one to be a witness who is not 
convicted, or made infamous by some crime. 
And if it were not so, all Treasons w*ould be 
safe ; and it would be impossible for one who 
conspires with never so many others to make a 
discovery to any purpose. 

But the li. C. Baron Hale said, that if 
one of these culpable persons be promised his 
pardon, on condition to give evidence against 
the rest, that ' disableth him to be a witness 
against the others, because lie is bribed by 
saving his life to be a witness, so that he takes a 
difference where the promise of pardon is to 
him for disclosing the Treason, and where it is 
for giving of evidence. But some of the other 
Judges did not think the promise of pardon, if 
he gave evidence, did disable him, but they all 
advised that no such promise should be made, 
or any threatenings used to them in case they 
did not give full evidence. 

4. Although the LordCliicf Justice Bridge* 
man, and some others of the Judges were of 
opinion that those words of two witnesses in 
case of High Treason, were repealed by the 
stat. 1 and 2 Ph. and M. c. 10, which enacts 
that all trials for 1 reason be according to the 
course of the common law : And at common 
law, one witness is suBicieiit to a J ury, though 

i'L Cor. is against this opinion, yet they 
all agreed that if that law for two witnesses be 
in force, yet the same two witnesses who are 
Co the Indictment, may be also the witnesses at 
the trial : And the law doth not require two to 
the finding the Indiclmeitt, and two others at 
the trial. 

5. They all agreed that if a conspirator be 
examined before n privy counsellor or a justice 
of peace, and upon his examination without 
torture confl&ss the Treason ; If after at his 
trial he deny it, and two witnesses to prove 
that confession, are good evidence against him 
that made that conmssion, at bis examinatiow 
aforesaid ; and in that case there needs no 
witnesses to prove him guilty of the Treason ; 
for that confession puts it out of the statute 
which requires two witnesses to prove the Trea- 
son, unless the party shall tvithuut torture con- 
fess the same ; and the confession there spoken 
of, is not meant a confession before the Judges 
at his trials but a coufession upon his examina- 


And several Witnesses being called, t|»ere 
appeared William Hill, Edward Riggs^ Tyler, 

lion : But such confession so proved is only 
evidence against the party himself who made 
the confession, but cannot be made use of as 
evidence against any others whom on his ex- 
amination be confessed to be in the Treason. 

6. They ail agree that such a confession 
upon examination before a privy counsellor, 
though he be not a justice of peace, is a con- 
fession within the meaning of the statute ; and 
the rather, as lord Bridgeroan said, because jus- 
tices of the peace were not enabled to take exa- 
mination before stat. 1 and 2 P. and M. c. 13.’’ 

Lord Hale in the First Part of his Pleas of 
the Crown ch. 24, reports the matter thus : 

Dec. 10, 1662. Tonge, Philips, and others 
were indicted for treason for compassing the 
king’s death, the question was, whether those, 
that w'ere parties in the compassing, which 
were not yet pardoned, nor indicted, might be 
produced as witnesses, namely Riggs and others ; 
and upon conference with all the judges tiiese 
points were resolved. 

** 1, That the party to the Treason, that 
confessed it, may be one of the two accusers 
or witnesses in case of treason, for the statute 
intended two such witnesses, that were allow- 
able witnesses at common law, and so may a 
par/ taps crimtnis be admitted as a witness, 
and was admitted to give evidence to the jury ; 
but the jury may, as in other cases, consider of 
the evidence and credit of the w itnesses, but 
he is suiHcient to satisfy the statute. 

2. That the confession before one of the 
privy council or a justice of the peace, being 
voluntarily made without torture, is sufficient 
as to the indictment or trial to satisfy the sta- 
tute, and it is not necessary, that it be a confes- 
sion in court ; but the confession is sufficient, tf 
made before him that bath power to take au 
examination. 

** 3. The king having promised a pardon to 
Riggs, if he would discover the plot, he per* 
formed that part by bis discovery ; and thia 
w^as held by all no impediment to his testimo- 
ny, for the promise was not applied to witness- 
ing against any other ; but two* justices [these 
were our author and J. Brown!] held, that if 
the king promised a pardon upon condition 
that he would witness against any others, and 
that being acknowledged by Riggs when he 
took upon him to give evidence, &c. that will 
make him uncapable to give evidence, because 
he swears for himself ; but in that point the 
greater number were of a contrary opinion, 
Idlro Bridgman verbatim^ and I remember the 
consultation and resolution accordingly.” 

Again, in the same work, Part 2, ch. 37, he 
says, ** For my own part 1 have always thought, 
that if a person have a promise of a pardon, if 
he gives evidooce against one of his own con- 
federates, this disables his testimony if it be 
proved upon him.” But see Layer’s Case, Ks n- 
1722, 
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Gociolphiii, Bonfoj^ and several others; who 
being all sworn^ were directed up to the grand 
jury. . After some hours examination of the 
witnesses, and consultation, the Grand Jury 
returned the indictment BMa Vera, 

Cltrk of tht Peace, You good men of the 
city of London, summoned to appear here this 
day, to inquire between our sovereign lord the 
king, and the prisoners that are and shall be at 
the bar, answer to your names, as you shall be 
called, every one at their first call, upon pain 
and peril that shall fill! thereon. Good men of 
the ward of, &c. 

Serjeant Glynne, Serjeant Menard, his 
majesty’s serjeant at law: sir Jeofii^ Palmer, 
attorney-general ; sir Heneage Finch, his ma- 
jesty’s solicitor ; serjeant Keeling, his majesty’s 
serjeant; sir Edward Turner; taking their 
places in court. 

The Prisoners were commanded to be set to 
the bar. 

Clerk of the Peace, Thomas Tonge, hold up 
thy hand ; George Phillips, hold up thy hand ; 
Francis Stubbs, hold up thy hand; James Hind, 
hold up thy hand ; John Sellers, hold up tliy 
hand ;aad Nathaniel Gibbs, hold up thy hand. 

Which they severally doing, their Indictment 
was read, the Substance whereof is as follow- 
ctli, viz. 

* You the prisoners that were last called to 
the bar, stand indicted in Loudon by the 
names of Thomas Tonge late of London dis- 
.tillcr, George Phillips late of London yeonvan, 
Francis Stubbs late of London cheesemonger, 
James Hind late of London gunner, John 
Sellers late of London compass-maker, and 
Nathaniel Gibbs late of London felt-maker; 
for that you six, together with divers others 
particularly in the Indictment mentioned, and 
others not yet taken, as false traitors to 
the illustrious, serene, and most excellent 
prince, Charles the 2iid, by the grace of God, 
of England, Scotland, France, and Ireland, 
king, defender of the faith, &c. minding and 
with ail their force intending the peace and 
tranquillity of this kingdom of England to 
disturb, aud our said sovereign lord the king to 
death and final destruction to bring, and pul, 
the 31st day of October in the 14th year of 
reign of our said sovereign lord king 
Charles the 2nd, traitorously did compass, 
imagine and intend the killing of our said 
sovereign lord the king, and the ancient go- 
vernment of this kingdom of England to 
change ;’ [as in the Indictment more particu- 
larly was mentioned.] 

What sayest thou, Thomas Tonge, art thou 
guilty of this Iligh-Treason in manner and 
ibrni as thou standest indicted, or not guilty ? 

Tonge, Not Guilty. 

Clerk, How wilt thou be tried ? 

Tmge, By God and my country. 

Clerk, What sayesr thou, Geoige Phillips, 
art thou guilty, &c. 

Phillips, I am Guilty in hearing and tot 
discovering of it. 


Clerk, Art thou guilty of this High-Treason 
whereof thou standest indicted ? 

Phillips, 1 am Guilty, hut|iot in manner 
and form as I stand indicted ; 1 have heard the 
words as I have formerly confessed to sir Ri- 
chard Brown ; Not Guilty, as to the manner 
and form. 

Clerk, How wilt thou be tried P 

Phillips, By God and luy country. 

Clerk. How sayest thou, Francis Stubbs, art 
thou guilty, &c. 

Stubbs, Not Guilty. 

Clerk, How wilt thou be tried ? 

Stubbs, By God and my country. 

Clerk, What sayest thou, James Hind, art 
thou guilty, &c. , 

Hind kneeling down, and discovering much, 
peiiitency, answered, t am Guilty, and humbly 
beg mercy of his mi^esty. 

Court. Record his confession. 

Clerk. IIow sayest thou, John Sellers ; art 
thou guilty, &c. 

Sellers, Not Guilty. 

Clerk, How w’ilt thou be tried ? 

SeiUrs. By God and the country. 

Clerk. How sayest thou, Nathaniel Gibbs ; 
art tliou guilty, &c. 

Gibbs. Not Guilty. 

Clerk, How wilt thou be tried ? 

Gibbs, By God and the country* 

Court. Carry up Hind to the gaol. 

And the rest standing at the bar, silence was 
coiiimaiidcd. 

Clerk. Thomas Tonge, George Phillips, 
Francis Stubbs, John Sellers, and NuthanieL 
Gibbs ; you the prisoners that were lust called 
to the bar, those men that you shall hear calleH 
are to pass upon trial for your several lives and 
deaths: if you or any of you will challenge 
them or any of them, you must challenge them 
when they come to tlie book to he sworn, be- 
fore they be sworn. 

Edmond Butler. 

Tonge. I challenge him. [But afterwards 
admitted him.] 

Clerk, Edmond Butler, Clement 
George Dixon, Samuel Paine, John Bagnal, 
John Gourney, William Garler, Ralph Silver- 
ton, William Dudley, Joseph Drake, John 
Peake, and Robert Morrice, were severally 
sworn in this manner : Lay your hand on the 
book, look upon the prisoner ; You shall well 
and truly try, and true deliverance make be- 
tween our sovereign lord the king aud the pri- 
soners at the bar, whom you shall have in 
charge, according to your evideifce. So. help 
you God, 

Clerk. Count tliese, crier, Edmond But- 
ler; Crier, One. Clement Punge, two, 6ic, 
Twelve good men and true, stand together and 
hear your evidence. 

Clerk, Crier, make proclamation. 

Crier, O Yes ! If any one can inform 
my lords the king’s justices, the kirk's syr- 
jeants, or the king’s attorney, before tms in^ 
quest be taken, let them come forth, and wey 
Miali be heard ; fur now the prisoners staiul at 
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the bar upon their deliverance : and ail others i 
that are bound by recognizance to give evidence • 
against any of j.he prisoners at the bar, come 
forth and give evidence, or else you forfeit your 
recognizance. /Ind ail nuinner of pei'sotis that 
were sumnioiied upon the jury, and have not 
yet been sworn ; they are discharged, and may 
depart the court. 

Clerk. TIkj. Toiigc, hold up thy hand; 
[and so to the rest of tliem at the bar.] You 
of the jury, look upon the prisoners, and 
hearken to iheii* cause; you shall Qnderstand 
that they stand indicted* in London by the 
names of Tho. Tonge, late of, dtc. [mid so in 
the liidictineiit aforcincniinned] who together 
with James Hind, who stands convicted by l»is 
own confession, and the rest also aforemen- 
tinned : [and so reads the indictment again.] 
Upon wiiich Indicimcut they have been ar- 
raigned, and thereniito have severally pleaded, 
'N^ot Guilty; and for their trial have put them- 
selves upon (h)d and the country, which coun- 
try you are : Your clinrge is to eiupiire wheilier 
tliey be guilty of the High Treason in manner 
and form, as they stand indicted, or Not Guilty; 
if you find that they, or any of them are guilty, 
you shall inquire what goods and chattels, lands 
and tenements, they or any of them had at the 
time of commuting the said treasons, or at any 
lime sithence ; if you find that they are not 
guilty, )ou sluill inquire whether they or any 
of them did flee for it ; if you find tliat they 
fled for it, you sliail inquire of their goods, 
chattels, &c. as if you had found them guilty ; 
if you find that they were not guilty, nor that 
they did flee, say so, and no more, and hear 
ybur evidence. 

Sir Edward Turner. May it please yourlord- 
.^liips, and you gentlemen that are sworn of tins 
jury, the five prisoners at the bar, by the name 
ot T. Tongo, G. Phillips, F. Stubbs, J, Sellers, 
and N. Gibbs, do stand indicted, for that they 
as false traitors, together with several other 
persons mentioned in the Indiciment, the 31st 
uf October last, did, in the parish of St. 

in the ward of Cornhill, London, 
osseiuble and meet together, consult, contrive, 
and design to levy war against the king, to 
subvert and change the govcimnent as it is 

now established, to depose ami kill the king: 
and in order to efftct this, they did likewise 
then and there agree and design to seize am* 
take in their hands the king’s royal palace call* 
ed Whiieliall, where the king resides. Forlhi! 
they have been indicted, arraigned, and ul 
these five have severally pleaded not guilty : 
if we prove them guilty, you must find them so. 

Serjeant Maynard. Gentlemen of the jury 
• you have heard the Indictment read, you have 
beard the substance of it opened, it is short 
in vvords, hut of as high consequence as anj 
thing can l>e. I shall open the particulars oi 
that' Evidence, that we conceive will be made 
good by the oaths of Witnesses to be producer 
to yoii.^ You see hvre wlmt the Indictment is 
1 shall insist upon these particulars, which 1 
•htUl open and make good to you : first, what 


was their design : next, what was their means 

accomplishment, what encouragements tliey 
ised one to another, and what colours they 
»ut upon this wicked action. For the firsr, 
;entieinen, 1 shall begin at the highest, higher 
to man can go in this world, that is, to design 
ind compass, to contrive to put the king 
himself to death, to seize his person ; some of 
rheai called it securing, you know the English 
jf (hat, a king secured. We will go further, 
for we shall prove* to you the person that with 
ills own wicked hand undertook the slaughter 
nd murder of the king : he did contrive how 
he might do it, soinecinics when the king wes 
performing an oflice of piety to visit his mother, 
Dther times when^ he should recreate himself 
ly hunting: higher than this they could not 
go, and this they coloured over with religion. 
This merciful king that had pardoned his people 
beyond their own desires, and contented to 
do it; this king they would murder. Had 
there been no more, it had been exceeding 
heinous; but they went further, their malice 
rested not upon his person,, but tho family, 
the noble and excellent duke of York it ile-jigned 
to be secured likewise, and used like his 
brother: not they only, they went further, 
the whole nobility was in design ; not gen- 
tlemen, that every one of those before you ii^ed 
these expressions, but they and their cumpbees, 
some one and some another exprcsnoii : but 
all joined in this, to destroy the king and his 
family, root and branch, that was tlieir ex- 
pression. King, his family, nobility, nay, go 
down to the gentry, and it ceased not there, 
they go to the clergy, as one of Jhe prisoners at 
the bar (as you will hear) did express hiiiiseif, 
I think it was Stubbs, That there should be 
never a lawn sleeve, never a sursingler should 
have a hole to hide his head iu. 

Stubbs. 1 never opened my mouth to that 
purpose. 

Serj. Maynard. That vrill be left to proof: 
I undertake not of myself to prove this, but to 
open it, Icc the witnesses speak. In discourse 
some went further than that, whosoever would 
not join with them in their ^design (it was one 
Strange) was an enemy ; and thereupon one 
Cole, who is gone, deserted them, thougli he 
was contented to have the king murdered, the 
nation ruined, yet would not agree iii ,c 
principle. To accomplish this, wo shall prove 
to you they did treat of levying a war, that 
among themselves it was given out that arms 
were provided, some delivered ; and their de- 
signs to raise money, seizing all the Treasury at 
VVhito-hall, Worcester-house, and the Cham- 
ber of London ; to seize the person of the noble 
duke of Albemarle, and all about him, and 
quarter to be given to none; that was their 
expression. They did give out among them- 
selves (for a while there was some difference 
among these foxes, whose tails were tied toge- 
gether, and had fire in them), and Tonge told 
them, as we shall prove, that all parties were 
now agreed and would join ; they had framed 
declarations to justify their proceedings, framed 
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papers to raise a mutiny among tlie mariners, : 
and encouraged them to join with them, 
cliis will be* proved. For their means, Phillips 
at the bar undertakes to procure the Word 
that the guard in the city had, so to betray 
them. There was a design made for seizing the 
Tower, several men appointed for that purpose, 
they and their complices were to come there 
with papers in their hands, as if they were 
mariners and had accounts to make up, these 
were to go up Co those that sat there to finish 
accounts. To encourage themselves, they 
gave out that they had dealt with the soldiers at 
Windsor, and secured that castle ; if this be 
proved to you, there can nothing be higher. 
There was this one pretence, it was given out, 
and perchance the rumours of the city are come 
to your ears, that they had designed a day for 
the execution of this mischief ; several days 
were appointed, one on the Lord -Mayor’s 
day, another on Allhallowa eve. They gave 
out by a feigned letter, that there would be a 
massacre by the French and Papists, of the 
Protestants ; this was to raise a fear and dis- 
content among the nation to induce them to 
join when this design should be attempted. 
Gentlemen of the jury, had they gone on in this 
wicked purpose, having possessed the people 
with these fears, wiio could have told how to 
behave himself? And it seems strange and 
wonderful, especially looking upon the persons, 
men of little consideration, despicable men, 
and who live under the mercies of so good a 
sovereign, that they should take such a design 
in their hearts, and iiiidertuke the performance. 
Though the spear hath not entered inro the 
sides of our sovereign, yet it must needs crown 
his head with abundance of thorns, that such 
people should be so desperately wicked. But 
we shall call our witnesses, and when you have 
heard this proved, we cannot be so uncharita- 
ble to tliink YOU shall need any further aggra- 
vation, or doubt of your giving a verdict against 
such inisc'ieants as these arc. 

Altorney-Genvruly (sir JeoflTrey Palmer). 
These few prisoners at the bur were not all who 
were in this contrivance, though we have not 
all their names; but in the Fjvidence you will 
hear, there was a council of forty, and then of 
six, but none discovered. These six acted and 
infused into those and clivers others what they 
' intended, and then broke up, and gave out al* 
was ready, and would be done on such a day 
We shall not trouble the Jury with giving evi- 
dence particularly against these men, they are 
joined and knit together m one cause. But 
hear the evidence. 

William Hill, Edward Riggs, and one Bradley 
were sworn. 

Cotinsel, Mr. Hill, speak your knowlcdgi 
in this business, to my Lords and the Jury. 

Hill, May it please your lordslirps, abou 
the middle of October last, I met John Baker, 
one that is now indicted, he was a captain for 
knerly called ; ‘ I met him in Cheapside : w 
meeting me (after a talaiatioD) invites me tc 
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drink with him ; 1 went into a house with him. 
Whenl was with him, he began to ask me 
what news there was in the country ; I told 
him 1 had a little to inform him. He told me, 
if P would stay a while he would tell me some. 

I asked him of what nature ? Says he. Not 
long ago the king went a hunting, sent some 
stags to sir John Robinson, now the lord 
mayor, and went but with a small guardj^ and 
I could have been one of the twenty that 
would have slain that outlandish dog. Then 
said I, Mr. Baker, that’s nothing to me; but 
what other news have you ? Says he, I know 
hou art right, and I know your father; there 
) soinetliing on foot in the city, and if you 
dll meet to morrow, 1 will bring some persons 

0 you that will give you information. Sir, 
aid I, (understanding it of dangerous coiise- 
iience^ and willing to get it out,) 1 will meet 
ou : and we njgreed to meet the next iiiorn- 
ng. That morning three persons came early 
:o my quarters, Hill the cloth-draw'er, Mr. 
Bradley, and this Mr. Riggs; he appointed 
^hem to meet him there, but failing himself, 
.hey being strangers said nothing to me then, 
ind so I departed, and left them a drinking. 
Tlio morrow after, he himself came to my 
lodgings, fetches me ouc of my bed, and tells 
me he had appointed some persons on the Ex- 
change to give me an account. I went with 
lim thither, and there we met with some per- 
(ons that were his acquaintance ; and from 
hence we went to the Ship in Leadenhall 
itreet ; and among us was Hind, that confessed 
limself guilty : and there the business was 
'ulty discoursed uf^ what their intention was, 
:hat ail interests were agreed, Fifth Monarchy 
Men, Anabaptists, Independents, and Fighting 
(Junkers ; and the congregational churches 
were consenting, and were resolved to endea- 
mur their deliverance from adversaries at 
W'hitehali: many passages more. On the 
norrow after, we met again, and there met 
with us Hind, and Brown, and Baker. There 
we were acquainted of their magaziiieis and 
arms provided, and about their correspondehCb 
in tlie several counties, that they were sure of 
Windsor Castle, that the head gunner and ser« 
jeant there were privy. We had information 
concerning this Tonge, as an active person in 
this design ; I studied to know this Tonge, and 

1 was brought to him at his house ; and there 
1 met one Ward, Stubbs, and Hind, and some 
others, and there we had discourse concerning 
the business. Tonge told us soinqfhing of the 
business of Windsor Castle, and proposed 
something in reference to the taking the Tower, 
what arms and men they had for this design. 
We met many times at the Ship, that Gibbs 
we met at Bri dew? ell-dock, and there was 
Stubbs and one Beazley \vith me; iheic we 
waited for a brother of this Gibbs, to give us 
intelligence when the day of the imun’^ctioli 
would be : we waited not long, but in 

his brother, and two persons more, one Ttio- 
tnas, a bridler or bit-maker in Slioe-Jane, and 
another person in a handsome garb came 
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fiildng n^ith him. His brother was somewhat 
shy (because 1 was a stranger) to speak any 
thing, but calU for this Gibbs and Stubbs, and 
had some private discourse with them, and 
away departed: After they were gone, we 
desired to know the intelligence ; they told us 
that the Council of Six was broken up, all bu- 
siness was settled, Ludlow was commander in 
chief, and Allhallows-cve was the time, that 
horse and arms were provided. For Phillips ; 
that day that the meetings were intercepted; 
that the Trained bands did surprize them, that 
day this gentle.nan and 1 (pointing to Riggs) 
came to the main-guard at the Exchange; 
where serjeant Phillips was with a buff coat 
and a halbert ; and this gentleman (meaning 
Riggs) saluted him, and thanked him for his 
service in sending down notice to the meeting 
to be gone, for he was coining with the Trained 
bands to surprize them. He asked him, what 
was the occasion of the bustle : says he, they 
say 

Chi^ Justice. (Sir Robert Forster.) Who is 
that he P 

HUL That Phillips said, ^ They say they 
were up in the West ; and if they were not, I 
would they were, and here too, for a few wuulH 
do the work.* Upon the Monday after, we 
met him near the Exchange; and so likewise 
Riggs thanked him for his service, and then he 
(Phillips) promised his further service when the 
time of the insurrection would be. — For Sei- 
lers, 1 was by agreement to have thirty arms 
delivered me, and 1 was very pressing to have 
the arms out of the magazine. Sellers met 
jvitb this gentlenmn (Rigg?*,) and he urging Sel- 
lers about the arms Sellers told him that they 
were all delivered out the night before, about 
5 or 600 ; and that forty of their friends went 
away without arms, but that within two or 
three days there would be more laid in. 

Solicit or- General, (Sir Heneage Finch,) 
^Ir. Hill, I will ask you one question (with my 
Lords favour) ; as you have given a general 
account, 1 will keep you to one particular per> 
sdlf, Tonge : Did Tonge, in any discourse with 
you, tell you of one Strange that was gone into 
the country. 

Hill. One night he told us he had spoke 
with Strange : that he was gone into the coun- 
try, and would come back to morrow, and then 
we should have more intelligence. 

Sol. Gen. What concerning the Tower and 
Windsor Castle ? 

Hill, llc^talkcd of the good service that he 
bad done in being at Windsor Castle, with the 
serjeant and gnniier, for the securing of that 
Castle ; that near hve hundred of their friends 
were in and about Windsor, ready to assist for 
surprising that Castle. 

(Uyurt. Who told you this? 

HiU. Tonge told me himself that he was in- 
itnimental in it. 

Sol. Oen. Did he tell you any thing of the 
Tower ? 

HUL Only he said, it was fit some care 
Ihould be taken to surprize the Tower at the time. 


Sol. Gen. Any thing of AlhalloWsrEve/ 
Hill. lie did not fix the very instant 
time, but said, he look’d for intelligence from 
Strange. 

Att. Gen. What day of tlie month was that ? 
Hill. 1 cannot remember the very day. 

Seij. Maynard. What did he say concern- 
ing declarations ? 

Hill. Th& declaration was read, Stubbs 
acquainced us, against Popery, and Monopo- 
lies, for liberty of conscience, and a free Com* 
monwealth. * 

Sot. Gen. Any thing of the Popish mas* 
sacre ? 

Hill. Yes, I had this paper of them, a copy 
of a letter. 

C. Justice. How many copies of that letter 
were to be dispersed in tlie city ? 

Hill. About five thousand. 

Att. Gen. These things were to be disper- 
sed, to possess the people that the papists about 
that time would massacre the protestants, that 
so they might draw all against that' party to 
join with them : a brave colour, when in truth 
there was no such thing, but only to carry on 
their design of killing tiic king, and altering the 
government. 

The Letter was read by the Clerk, and fol- 
lows, in his verbis. 

* Sir ; Out of the respect which I bear to 
you in particular, and to the Protestant puny 
in general, 1 give you notice of this passage ; 
About a fortnight since, a woman, which you 
must be ignorant where, who had it from a 
correspondent of the papists, that they intend 
to make use of their army (which all the world 
sees tl;ey liavc provided), against Alhallows- 
Eve next ; it was thought good therefore, in 
as prudent w^ay as may he, to give notice to 
our friends in remote parts, that they may do 
what piety to God, loyalty to their prince, 
love to their country, and self preservation 
should direct them. Sir, I call the eternal 
God to witness, that this is^not to trepan, to 
put a trick upon you, but a sober truth ; and 
also communicated to a justice of the peace, 
and by him to the privy-council: And what 
the issue of it is, 1 iiave not heard ; I hope 
you will inquire and tell us.* 

* From Yexford in SuBTolk Octob. 31. 1662.* 
Serj. Keeling. Do you (Mr. Hill) remem- * 

her any discourse of the way of taking White- 
hall ? Name who were there, and who spoke. 

Hill. There was Hind and one captain 
Browne, a shoe maker in the Strand, and some 
other persons. 

Counsel. Was Stubbs there. 

HUL Not at this discourse: but we talked 
of taking Whitehall at Stubbs’s hou8e,{when] a 
sea captain was there, that was to go to Su- 
rinam, and Stubbs invited him to stay at home 
to assist them ; who was to come down with a 
party by Charing-Cross, and another party to 
come up by the Cock-Pit, and to kill my lord 
Duke of Albennarle, and to slay sir Kd. Browne 
in the city, and the party in the city to keep a 
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drum, beating, &c. And Tonga said, That 
their main care must be to keep down air Ri- 
chard Browne and the train bands, or else thejf 
should never be able to stand. 

Counsel, What concerning the Privy-garden 
way ? 

Hill, They discoursed concerning the get- 
ting down the door and the wall, and so get 
the sooner to Whitehall. 

Counsel. What was Stubbs*s opinion at that 
cominunicatioii f 

Hill. His was at Blackfriers, tite last Tues- 
day night before they were taken, this Stubbs, 
Thomas and Gibbs. 

Court, W^hich Gibbs ? 

Hill. This black Gibbs at the Bar: They 
discoursed that they would be sure to make an 
end of Kings, Princes and Dukes, that they 
might have a Free State, and be trouljled no 
more with any such kind of persons, neither the 
Lawn-Sleeves nor Sursiiiglers. 

Counsel, Do you remember that Stubbs 
proposed any other way to Whitehall ? 

Hill, No, Sir. 

Serj, Maynard, Did they say what number 
was provided, 10, or 20,000 ? 

HilL Stubbs assured us, that there was a 
great party in Fast-Siiiithricld right for the 
work, and had their arms. 

Counsel. What employment had Sellers about 
delivering the Arms ? 

Hill. He said, the Arms were delivered at 
Criitched friers, about 600 ; and that 40 | of 
their friends went away last niglit for lack of 
Arms; that within two or three days there 
would be more. 

Counsel. Did he name a Magazine ? 

Hill. Yes, the Magazine in Crutchedfriars. 

Counsel. Did you know any thing touching 
the discovery of the Word, and by whom ? 

HilL No Sir: but 1 understood that Tonge 
wgs assured by Phillips, that Phillips would get 
■ him tlie Word that very night that they intend- 
ed the Insurrection. 

Counsel. What was propounded, if they had 
taken the king, what would they do ? 

Hill, lie should have the same quarter as 
Ludlow was to have. 

Conr^.- Who said that } 

HilL Stubbs, and Gibbs, and Tonge, 

Counsel. That’s three of the Prisoners at the 
Bar ; Lord have mercy upon us ! 

Court, Were you not acquainted of a Coun- 
f il of Six ? 

HilL Yes, they named several at a venture, 
hut they believed some of them were of the 
Aix : That they met not twice in a place, some- 
times here, and some times in another place. 

Counsel. Who did they name ? 

Hill. Colonel Danvers, Phillips, Nye the 
Minister, Lockyer,and one Cole of Southamp- 
ton, tliat these five were part of the six. 

Counsel, What discourse touching the dis- 
tance of place where they engaged any ? 

HilL Forty miles about the town. 

Counsel, Did Tonge tell you that Strafijje 
had lodgM any horse r 
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Hill, He said, be had taken out the horse that 
were provided for a tipne : but Gibbs and Stubbs 
at Blackfriers assured us of the Jidrse coming 
into the town the night before. 

Counsel, Did Tonge tell you of any Back, 
Breasts, Blunderbusses f 

Hill. Nut he, Sir. It was talked of that night 
at the Biackfriars. 

Counsel, What difl you hear concerning 
sending into Dorsetshire, to spread rumours 
there ^ 

HilL That they had four hundred of their 
friends- there , that they were sure of, and sever 
ral cases of pistols were sent dow/) by the car- 
rier. 

Court. Who said that ? 

Hill. I know nut w]i:it particular parson, 
but at that meeting, and in thatcumpauy. 

Counsel. Who was present P 

HilL Gibbs and Stubbs. 

Counsel. None of the rest ? Was Tonge or 
Phillips there P 

Hill. No, Sir. 

Counsel. Did you hear of any other coun- 
try, either in Kent, or Worcestershire, or Der- 
by, or Leicestershire ? 

HilL Tonge informed us of the faithfulness 
of Col. Kendrick in Kent, to bring him some 
Anus. 

Court. If the prisoners will ask him any 
questions, they may. 

Sellers. Frieinls ail that are here present, I 
did ever abhor such an action. Ask liiiii whe- 
ther he did hear me speak those words, that I 
should say, ^ That there was arms delivered 
* out, and that forty went away lacking, and in 
' one or two days tliere would be more which 
words I never did speak in iny life, or any such 
thing, only what I heard from Wapshor, aa 
Wapshot declared to my Lord Mayor he told 
me, to whom I appeal. It is true, meeting 
with that Wapshot, says he. * We hear there 
will be a rising, and there are some Arms de- 
livered out.’ Said I, ‘ I would advise you to 
have axare of such a business. 

Sir Orlando Bridgman. I would not inter- 
rupt you, you will be admitted to ^ make your 
defence afterwards ; but if you will, ask him 
any question. 

Sellers. My lord, I shall come to that: 
Wapshot told me there were arms delivered, but 
further told me, he knew not of the certainty 
of these things ; that at night he should go to 
a house where he should kiiow. 1 bid him 
have a care. At night, as I was passing* along, 
I met Riggs at Stubbs’s door; lih asked me. 
What news at London? I said, I was told 
there would be a rising, and that arms were 
delivered. Is there, says he? Said I, I.do not 
believe it, but 1 shall know certainly to-mor- 
row. I did call the next morning, and asked. 
Is the story true? No, says he, I was tlieriv* 
and there was no arms : that wm all that I 
know of the business. Friend, did I tell you 
any such thing? 

Counsel, Tell him, aud upon wh^ occa- 
sion. 
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HilL Upon occasion of Riggs’s asking him 
for 50 arms for me, (this upon the Exchange) 
Sellers took him a little aside, and told him, 
they were all delivered out, that 40 went away 
lacking, that more would . be there within 2 or 
3 days/ 

Sellers. That which I said to Riggs, was the 
message 1 received from Wapshot ; but that I 
enquired, and there was no arms there; so 
that it was but a fallacy ; for 1 advised him 
not to meddle with any such thing. Mr. 
Hill never saw ray fkee, till I was a'pprehended 
upon the Exchange and brought before sir 
Richard BroWne, 

Hill. 1 saw him upon the Exchajige with 
this man, (Riggs.) 

Counsel. Did he say that any arms were 
delivered before, and what number. 

Hill. About 5 or 000. 

Sellers. He never heard me speak a word. 

Counsel. Ilow lung before he was appre-- 
bended } 

Hill. Never but that time with R'ggs upon 
the Exchange, about 9 days before his appre- 
hension ; and he confessed upon his examina- 
tion, That he did see me with Riggs. 

Court. Have you, or any other the prison- 
ers, any questions more ? 

Sellers, I have more: Whether lie will 

litively affirm that he spake with me upon 
the Exchange? 

'Hill, No, Sir, you answered the question 
to Riggs. 

Counsel. You heard the answer ? 

Hill. Yes, sir. 

Sellers. May be at the second hand. 

Counsel. Did you hear the prisoner an- 
•wef* it, or had you it at the second hand.? 

Hill, I heard it from Sellers himselt^ an- 
swering Riggs. 

Sellers. Did you hear me ? 

Hill. Yes, to Mr. Riggs. 

Sol. Oen. lie swears it, and you wonder 
at it, and so we do all. 

Sellers, Who was there then ? 

Hill, It was upon the Exchange, when al- 
most full. 

Sellers. What day of the month ? 

Hill, I cannot remember the day. 

Sellers, 1 do declare before this honourable 
benob, gentlemen of the Jury, and this great 
auditory. That 1 never saw this man’s face till 
I was apprehended. That which I told Mr. 
Riggs, was what I heard Wapshot suy. I never 
till then saw this man*s face, nor exchanged 
one word with him ; whereas he says, he heard 
v^e, 1 do not believe Mr. Riggs saw him near 
me, when 1 gave him the answer. 

Hill. Seeing he doth invalidate my testi- 
moi^, Mr. Adjutant Careiit took him upon 
the Exchange, I shewetl him the person ; and 
therefore certainly I must see him before. 

Sellers, M was no) he, but the other in the 
white tdofttbs, diat came and took me, that 
knew me.. 

Court. Win jmj of the rest ask him any 
question t 


Sellers, Here is that that 1 am accused of. 
That I delivered arms, which is altogeilicr 
false: my Lord Mayor can bear witness, Wap- 
shot confessed he told me such a thing. I did 
ever abhor any such thing ; I was always 
serviceable to his majesty upon all occasions, 
and all times : my neighbours can witness iny 
civil conversation. 

Cotirt. Have you any thing more to ask 
him? 

Sellers. I would fain know whether the 
bench and Jury are satisfied with this evi- 
dence. 

Court. That you will hear anon : What 
else will you ask him ? 

Stubbs. That he accuses me, you have all 
heard : 1 do in the presence of God, and this 
honourable bench, and the Jury, deny it; fur it 
is very fahe, and believe none will verify the 
same upon oath. 

Court, Have you any question ? 

Gibbs, We all stand in the presence of 
God ; and I am very conscientious of what I 
say and do : 1 must give account of all things 
before the Lord. I’his' gentleman, Mr. Hill, 
has asserted concerning me. That I should de- 
liver divers cases of pistols, as knowing the de- 
livery of them : if Mr. Hill, who stands like- 
wise in the presence of God, can produce any 
mail to prove, that 1 delivered to any man any 
pistols, or that any were so delivered by my 
order, or that 1 conveyed or sent them away 
into the country ; do this in the sight of the 
the Lord and his own conscience, I expect not 
mercy. But I would have him speak no more 
of me, but what he knows of me, or by me; 
whether be knows I ever received any pistols, 
or delivered any at any time, for such an end 
as he is pleased to speak : which iny soul 
abhors, and God can witness. 

Stubbs, This Mr. Hill was the man that 
mentioned this, and that he had 4 horses and 
arms himself, and had 200^. in order to it. I 
was never any plotter, nor contrived any thing, 
but am as innocent as the child unborn ; but 
being by an accident at Tonge’s house, strong- 
wuter-man : Ask the other witnesses, whether 
he speaks truth. 

Sir O, Bridgman, 1 would have put you in 
a right way : You shall be all heard at large, 
when you make your Defence. But will j[ou 
ask him any questions? 

Gibbs. I propounded one ; I desire an an- 
swer : Whether I received or delivered any 
pistols to such a use ? 

Hill, 1 did not say he did : but at that 
meeting at Black-Friars it was discoursed 
among them, That several arms were sent to 
Dorsetshire, to several friends there ; and he 
was there then ; 1 believe he cannot deny it. 

Stubbs, There was arms spoken of; but 
that man (Mr. Hill) spoke of them, and upon 
this consideration. That there were arms de- 
livered to every liall, ammunitioti and powder. 
Riggs knows be spoke it at that time. 

* Hill. Sir, that was spoken after tlie ques- 
tion was put, What was the occasion of send- 
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iiig the powder and ammunition to tlie halls? 
These arms were spoken of in reference to the 
design. . I* do acknowledge I thld them J had 
some arms myself; and 'said, I had WijL for 
carrying it on. And I know the grounds of iny 
speaking; and so do some of tins honourable 
bench. 

Stubbs, Hill advised, Tiuit they fall upon 
sir Richard Browne as nn enemy to all honest 
men. 

Gibbs. This Tlill says that I should say 
these things ; there were more there, and had 
e^rs as well as he, let llicin speak. 

Hill. riierC was Riggs, Stubbs, myself, and 
1 know not the other names 

Gibbs, This Hill and Mr. IMggs, whose face 
1 never saw, came to niy iieiglihour's house, 
where I was alone, found me plotting with no 
man. 

Hill. VVe were brought into his company 
by one Beazley ; He had- been at Tower- Hill, 
about 2 or 3 o’clock, ti) give some intelligence 
to some persons there about the design. Ri»'gs 
and L took a coach, and went after him ; and 
Stubbs told us we might meet him at a baker’s 
bouse near the Tower. VVe found Beazley, 
and he said he could not signify any thing to 
us, but would carry us to Black-Friars, to one 
Gibbs : And there he hrouglit us to this very 
man. First emiuiring at a house fnr him, 
Beazley was toM lie was at a tiiveru at 
Bridewell-Stairs; VVe went there, and found 
him. He told us he could tell us little himself, 
till his brother came ; and accordingly he pre- 
sently after came. That was the occasion that 
1 came into his company. 

Gibbs, He says th.it I spoke of pi:^to]s deli- 
vered, and a number ; but how many he 
knows not : And that I should tfilk of the 
death of the* kin", which is a‘i false as God is 
true. Again, 1 knew not of his coming, never 
appointed liim, never was privy to any such 
plot ; 1 abhor it in my soul. I never engaged 
in any such design with any man at any 
time 

Court, You do yourself much wrong, and 
take away that time whicli you may happily 
spend better. 

Stubbs. 1 desire to know of Mr. Hill, ulio 
was present at that meeting, that I should say. 
The king should Imve such quarter as Ludlow. 

Hill. It was spoken at that meeting at 
Black-Friars : After his brother and the other 
persons were gone, it was there spoken. That 
the council was broke up, and all ready ; All- 
hallo ws-F«ve the time, and then the same 
quarter to be given as Ludlow should have, if 
taken. 

Stubbs. You do not answer the question : 
Who was there besides yourself.^ 

Hill, There was Higgs, and that Gibbs 
there. 

Stubbs. You have only his evidence. 

Tonge. Who wns in company when I talked 
of 300 men at Windsor? • 

Hill. It was at your own house ; and there 
was Ward, Stubbs^ Higgs, Hind and myself. 
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Phillips. Whether did he ever see my face 
at any mteting ? 

Hill. 1 never saw you before that time in 
Cornhiil. 

Phillips. Upon what account did 1 speak to 
Riggs then ? 

Hill. VV^hen you came oil' the Exchange, you 
told him you could not stay, yoiir captain w.iii 
coming. Riggs thanked you for your favour, in 
sending word to the meeting to be gone to a 
certain quaker. 

Phillips. 1 never sent to any qiuikcr to 
that purpose. 1 diet not see this man upon the 
Sahbatli-day : But Rig"S came down to me, and 
thought I had sent notice to Anchor-alley; but 
1 did not. 

Srllers. He alTinned that there was several 
meetings of forty, and then of six ; ask Mr. Hill 
whether 1 was in either of those tiuinbers at 
any time. 

Counsel. He did not charge you with any 
such tiling, of being in that number : lie asks 
a quest ion about things not laid to his charge. 
Let Mr. Riggs Sjicak. 

Higgs. A bn lit '23 xveeks since I became 
acquainted with Mr. Tonge, upon this occa- 
sion : Captain Baker did say that lin was a 
man of intelligence, but Mr. Tonge <lid not 
care for biiii ; and told me that I miglvt be ac- 
<]uuintcd with biin. A while after 1 came ac- 
quainted with him accidentally, whten 1 came to 
ids house. 

Court. Whose house ? 

Higgs. Tongr’s house. Mr. Stubbs was 
ilicre. He said. That he had been at Wind- 
sor, spoken with the gunner and serjeant : and 
that tliey promi-ed it should be ready uj^on 
some certain notice given. That night he had 
received a letter of some business concerning a 
suit of law, he snifl ; in wliich there was a mys- 
tical meaning, which lie did not tell me of. But 
this he said, That lie hud made sureof Windsor 
by the gunner and serjoani’s promises. This i-i 
that I know of him. 

Counsel. Is this all of Tonge? 

liiggs. This likewise he lias told me, That 
he had sometimes met with a certain company ; 
he did not say thirty or forty, but a pretty 
many there was. He named Mr. Cole, enpt. 
Elton, capt. Leigh, that they had often mot, 
but could not well agree. But at hist Mr. 
Strange did meet with them, give them one 
meeting; they could not agree neither. They 
went away and said these words, to the best of 
niy remembrance ; Mr. Strange did refuse to 
join with them ; but when God did bid him 
go, he would go, whether this day, or next 
week, or next year, matters not ; hut when 
God bids him go, he would go. Mr. Cole was 
somewhat troubled to hear it; But says Mr. 
Cole, If you will go, give me but notice, if I can- 
not go so fast as you ride, I will hold hv your 
horse-tail. A little while after he told me. 
They had not met again ; that Mr. 
cause they could not agree about thi-* business, 
was gone beyond sea ; but before he was gone, 
he did tell me of some considerations that were 

R 
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drawn, as he judf^ecl, about a government by 
Mr. Cole ; and gave me in a Paper some cer- 
tain Propositioiis^three or four concerning sea- 
men : The substance was this, What great be- 
nefits they had by a Commonwealth. 

Court. Wlio gave you them ? 

Higgs. Toiige : but it came from Mr. Cole, 
as he said. Jn general, they were to declare 
against the niisgovcrniiient of Church and 
State : In particular, to seamen ; what great 
advantages there would be to them. And 
three or four things propounded -in order to 
them : 1. That no seaman should pay cusLom 
it>r any commodity that he did bring under the 
value of 10/. ; upwards they must. And like- 
wise there should be care taken upon our own 
coasts, and beyond sea, that where any of our 
English ships should be cast away, there should 
be care taken out of the cusiums that might 
keep them, in their travelling homewards, either 
from begging or starving. Hut Mr. Cole, when 
they met, as Tongc said, would not agree ; and 
therefore w'ent beyond sea. After he was gone, 
within a week or a fortnight they had another 
meeting. 

Court. They : Which they ? Name them. 

Higgs. I did not hear him name many, un- 
less Leigh and captain Elton ; I remember no 
more. And there, he said, they had under 
consideration the government of a Cornmon- 
weahh ; and so to declare against the misgo- 
Ternment of the Church and State : and that 
there was to be a meeting at London-wall in a 
little time after ; and he was there. He after- 
wards told me he missed that meeting ; but 
bad intelligence brought him, Iliac that time 
that he missed, tiiirty or forty, I know not the 
certain number, had referred it to six men ; 
They called it, * The Council of Six but the 
names of them I never heard from him ; and 
indeed, lie said he knew them not, by reason of 
his absence from that meeting. But what 1 
gathered from him was this, Tliat he judged 
captain Biton was one of them. 

Counsel. "He told you there was a Council of 
Six? 

Higgs. Yes ; that he he^rd there w’as, but 
knew them not. 

Sol. Gen. To make things short : Were you 
ever at any meeting where there was a discourse 
touching surprizing the king, altering Uic go- 
vernment? And who was there, upon your 
oath ? 

Riggs. That Friday immediately before we 
were taken.! tliink October <24, there was some 
discourse m general concerning Whitehall; 
W'hat might be done as to the procuring of that, 
and likcvvioG concerning the Tower. 

Counsel, Who was present that Friday ? 

Rigg^ • Myself, Hill, Toiige, Stubbs, Ward, 
Hind, and John Baker: and then to the best 
of my knowledge, tlicre was ibis discom-se ir 
general. C^oncerning rhe taking of the Tower 
there was some proposiiions on ail hands con- 
ctrriing tlie taking of that. Mr. Iliinl, h< 
only mentioned, but did !:ot -.:y he would 
undertake it, the righting oi';;unncr:> accounts 


Mr. Tonge, he said that the way that he 
bought convenient might be this ; When sir 
l^ohn Robinson, now lord mayor, did, late in 
he evening go into the Tower, there should 
be a party following his coach in, and so might 
do it. And John Baker at that present instant 
of time did say, Tliat it was necessary the 
king should he surprized. And likewise said 
bon, that there should be no quarter ; he 
would give iior take none. 

Counsel. Who was present ? 

Riggs. -Mr. Hill, myself, Bradley, Hind, 
Captain Brown, and Baker, and another llilL 
^hc drawer, I think. ^ 

Cufinsel. Was not Tonge and Stubbs there 
then at that time ? . 

Higgs. Yes; they were there. 

Sol. Gen. I ask you this; 1 do not desire 
.arge stories, but firm and close answers : were 
you present at any meeting when the securing 
the king. Tower or WMiitchall was discoursed 
of, or iiu ? 

Higgs. Sir, that Friday, October 21, im- 
inediatcdy before we were taken, there was this 
discourse : Tonge did propound such a way 
for surprizing the Tower, by following sir John 
Robinsoirs coach in at night; and Baker did 
:iy, That it was necessary to undertake the 
securing of the king's person, and assaulting 
Whitehall ; and that if there were 500 hors j 
and foot, they would undertake it, by going 
into the privy-garden, and back-stairs. 

Counsel. Were you present when Stubbs 
did advise the assaulting of Whiteliall by the 
privy-garden ? 

Riggs, No : but Baker did say lie would 
undertake it. 

Counsel. Who was present ? 

Higgs, Mr. Hill, Bradley, Stubbs, and 
Hind, was there: but that Stubbs undertook 
it, I cannot say ; but he was there. 

Sol. Gen, Did Tonge ever tell you any, 
thing of Phillips, or that he had hopes of tlie 

word ? 

Higgs. I came acquainted with Phillips 
presently after I was acquainted with Mr. 
i'onge. Phillips once met me, and I carried 
him to Tonge’s ; and then Phillips freely said, 
that there was 300 arms at the artillery-garden; 
he being one of the artillery, knew where they 
lay, and could tell them how they might come 
by those arms. And that for the word, it was 
necessary to be got. And if in case that it so 
fell out that the white regiment was then out 
or he then in oilicc, he would cucieavour to 
procure it. But afterward, meeting him 
several times, he declared he would not 
meddle any more with it. 

Sol. Gen. Were you upon the exchange 
with Seilers when there was a discourse about 
delivering out of arms ? and what did Sellers 
say? 

Riggs. Mr. Hill saying that he had 200/. to 
buy horses, and that lie had four already, and 
wanted swords, and bad friends in town vvanted 
anns, asked me if I knew if any were given 
out. 1 told him, that one Mr, Sellers told me 
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thaj: he had heard some arms were given, and 
to be given out that da^. Upon the exchange, 
Mr. Hill’ and Bradley and I being together, 
Mr. Hill said, ay, there is the person that told 
me of the arms : I will go and ask him if there 
be any such thing. Whether Mr. Hill heard 
the discourse, 1 cannot tell; but he said, says 
he, I have enquired, and some arms are deli- 
vered, and forty went without; but within 
two or three days there would be more. 

Si)L Gen. Did Hill see Sellers upon the 
Exchange at that time ? 

Higgs. Yes ; but whether he heard him, I 
cannot tell. 

C. Justice. What induces you to believe he 
did sec him ? 

Higgs, We were close together. 

C. Justice, What about ^Nathaniel Gibbs ? 

Riggs, For Gibbs, 1 brought Mr. Hill ac- 
<|uaintcd with Mr. Stuhbs ; and lie said he 
knew one at Fleet-Bridge, that sells plumbs 
and such things, and if we would go along 
with him, he would tell ns new^s. Hill, Stubbs 
and 1, that day 1 was taken, went to Bea/.ley ; 
Stubbs asked him, what news ? Says he, 1 
heard the business goes on ; but if you will go 
■to one Gibbs, meaning him that is fled, he has 
intelligence. So we went to an alehouse near 
him, hut he was not at home ; and we were 
told if we would go to Bridewell, they said 
they would send for his brother, meaning him 
at the bar ; and so should have an account. 
Gibbs, at the bar, being with us, he told us he 
knew little himself ; but when his brother 
came we should hear. Three quarters of an 
hour after came Gibbs that is gone, Thomas, 
and another man ; I knew him not ; and 
Gibbs called his brother. Beazley, Stubbs, 
and Hill, and I, sat stiH. When this Gibbs 
came, he said his brother knew little, hoped 
we w'ere honest men. The news was this, 
that he heard that Ludlow was in town ; and 
that now the Council was broken up. 

Court. What Council ? 

Riggs. The Council of Six was broken up ; 
and that they had sent messengers into the 
country to give notice and to make their inter- 
ests good abroad. This is that he said tiicrc 
or as much as I remember. 

Sol. Gen. Now 1 will ask you in general, 
did you ever hear of any discourse at any time 
of these meetings touching a rising by the 
papists and a massacre of the protestants ? 

Riggs. Being upon the Exchange, Hill, 
Bradley, and I, there was a lieutenant came 
to me, and asked me whether 1 heard of the 
massacre to be ? I said. No. Says he, I can 
let you see a copy of a letter to tliat purpose ; 
and gave it me. Hill going to the ship, 1 told 
him of this, and he was desirous of having a 
copy. And this was tlie copy that was this day 
read in court. 

Att. Gen. What did you hear concerning 
the surprizing of the king at Camberwell, when 
he came from his mother ? And what *did 
Phillips say ? 

Riggs. Phillips, Tonge, Stubbs, and my« 
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self, being together, they were discoursing con- 
cerning the king’s going abroad ; and at that 
Phillips said the king was to .cwme from Hamp- 
ton Court, to see the queen mother at Green- 
wich, and hinted that he might be surprised. 
T<inge said it need not; there might be such 
an opportunity twice every week. 

Court. Prisoners, will you ask the wllnesscB 
any question ? 

Phillips. Did you not meet me on a Sab- 
bath-day ? You may remember 1 met you in 
Cheapsidc; we walked to Birchin-lane end. 
You asked me of a rising that should be : I 
said, what rising? Says you, to surprise the 
king coming from Hainptoii-Court to Grten- 
wich. And I came and spoke it openly in iny 
family, as new's that 1 heard. This geiitleiniui 
liad me to Tonge’s house ; and tltere grew the 
discourse. Higgs told me Tonge could tell 
further; and Higgs told me, I'liat the reusou 
why the time for it was nut appointed, was be- 
cause the Fifth-Monarchy-ML-n and Anabap- 
tists were not agreed. Kiggs, did not 1 dis- 
claim this business, and declared I would have 
nothing to do with it ? 

Riggs. I his is certain, Tliat afterwards he 
did say he would not have any thing to do with 
it ; and 1 did not see him a great while after 
that. Concerning Baker’s surprising the king, 
it is true, he did say before Hill, and 1, unci 
Bradley, tliat the king was a hunting, and 
came tlirough the city ; and said, lie would 
have been one of the fifty would have sur- 
prised him, and pulled him out of the coach. 

Court. Who said tliiit.^ 

Riggs. Baker. 

Court, Who present? 

Riggs. Bradley, Mr. Hill, and the other 
Iliii, Brown, and others. 

Sol. Gen. Do you remember no discourse 
concerning the coming in at the Privy-Garden ? 

Riggs, 1 have under my hand to the Grand 
Jury declared, That Baker said he knew the 
way to tlie back-stairs through the privy- 
garden better than any. And Bradley did 
once, and but once, say, That he knew it ns 
well as any, and would undertake to do the 
same, in the presence of Stubbs, Ton«e, Hill, 
and tlic rest ol them tiiat were there tliat Friday 
night. 

Court. Who were the rest ? 

Riggs, Hill, myself. Ward, Stubbs, Hind, 
and John Baker at 'rouge’s house. 

Sir John Maynard. We do conceive that 
these two witnesses have given etidence against 
all of them ; if any thing stick with the Jury, 
let them speak. 

Counsel. Here, Bradley. This witness, 
that we call, he was no conspirator ; but wheu 
there was notice of the design, he was em- 
ployed to find it out, and to give us an account 
of it. 

Sol. Gen. Mr. Bradley, were you present 
at any debate ? 

Gihbs. Whether did Riggs hear me My, 
That Ludlow was in town ; that the council 
was broke up, and the business w'ent forward? 
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Riggs, Tiiis I said, tlmt liill, Stubbs, and 
Beazeiey, were present ; and he said he knew 
jiothing Jiiuiself but from his brother : This was 
the news, that he heard that Ludlow was 
in town, council broke up, and that there was 
sent out messengers to give notice to prepare 
for the business; tliat it would be on AlImJlows- 
eve, or the latter end of the week, being Satur- 
day the next day. 

Gihbs, I never spake these words ; and do 
desire that the honourable bench will enquire 
of the persons tliQii present, whether they will 
avouch the same ; whether I said it from ray 
brother ; These words 1 did not speak ; and 
others being present had ears as well as he. 

Tonge, Mr. Riggs told me Ludlow was 
in town ; and told rac he would enquire after 
him. 

Riggs, 1 confess I did so. 

Tonge, And that he was like to be taken 
in Chenpside. lie was continually at my 
shop, and would not let me alone, prompting 
and inducing me to these things. 

Counsel. Mr. Bradley, were you at any 
meeting touching discourse of surprizing White- 
hall.? 

Rradley. I was one Friday night, at Tonga’s 
bouse, a strong-water man on Tower-ditch, 
where there was these two gentlemen with me 
(pointing to Mr. Ilill, and Mr. liigg^).ind there 
was Mr, Stubbs, and John Baker and another 
gentleman, «ine Ward ; and we had some dis- 
course about surprizing of VVhitchall, which 
way it might be done. Some said that a party 
might go through the guard, and so surpri/c* 
geueral IVJonk’s guard; otbers said they iiiighl 
comedown by Chaiing-Cross ; but Tnnge said, j 
there was no coming down by Ciiaring-C/oss, j 
because there was two great guns planted at 
the bottom, and commanderi all ihat way : j 
but said, the only way he conceived, was to 
bring a party through King’s- street, and if it 
were possible, to get into the Privy- garden, and 
so into the lodgings that way. This is all that 
I remember. 

Sejj. Keeling. Do you know any thing j 
abovu the ship at the £ast*India house ? 

Rradleif. I went to this ship sometimes ; 
smd with Riggs Hill, Brown, Hind, and one 
Hill a cloth-drawer ; we had divers dis- 
courses concerning the design, and the news on 
foot. 

Court, What design ? Express it. 

Bi'adicifi To alter the government ; the 
surprizing theiking, the duke, and the general, 
and as many more of the council as they could 
lay hands on. 

Counsel^ What about the Guards, surpri- 
zing Whitehall ? 

Bradley. At another meeting they dis- 
coursed about the bringing down forces to 
Whitehall. 

CounseJ, -Who were present then ? Which 
of the prisoners at the bar ? 

Bradley, None, unless Hind be there. 

Counsel, At wbnt other meetings were you ? 

Bradley^ I was never at any other, but 


twice at Tenge’s house. The Friday night wo 
had a discourse about taking Whitehall. And 
the day before we were taken, I met this Mr. 
Riggs upon the Exchange. He asked me to go 
home, and dine with him ; and we intended to 
go and see a ship. His dinner not being ready, 
we went over to Tonga’s shop, and had a 
quartern of strong waters ; and 1 took a pipe 
of tobacco. Riggs went away, and said he 
would not stay : llind staid with me the whilst. 
After we had taken a pipe of tobacco, he came 
again, and said he heard the business was near 
at hand, and that there would be speedy action. 
Hill was at the shop. And after dinner, Riggs 
and 1, Mr. Hill and Hind, went all out together 
to Stubbs’s house. Riggs and Hill went in ; 
Hind and I staid. Standing there a little, said 
I to Hind, What mean these gentlemen to stay 
so long ? Riggs said be staid for a friend ; but 

I will go and meet him. Said I, Will you not 
go on board a ship with master Hind and 1 ? 
Says Riggs, No, 1 will go to meet my friend : 
Do you go on board the ship, and come to my 
house ; if I am not there, pray stay a little. 
We asked Mr. Hill if he would go with us ; 
but he went with Riggs : And they told me 
coming back, That Gibbs had informed them 
the design was ready, council broke up, and 
messengers sent to give notice ; and Ludlow in 
town, and to he general. 

Court. Who told you this ? 

Bradley. Riggs did, when he returned from 
Bridewell. 

Tyler sworn, 

Sol, Gen, Mr. Tylc'r, do you know Tonge ? 

Tyfer. 1 know bim very well 

Sol. Gen, Have you ever been in his com- 
pany, and spake, of any design about securing 
the king ? 

Tyler, Often. 

Counsel, Tell what you have beard. 

Tyhr. I have met Mr. Tonge and others in 
three or four several places; at the Wheat- 
Sheaf at Lion’s once, if not twice ; at the 
Ilalt-Moon, widow Jordan’s, within Bishops- 
gatc, twice at ciic least. Near Duke’s Place, 
at the Sliears, I have heard several things, and 
have noted it down, to be sure to deliver the 
truth. I have heard them speak about White- 
hall, and securing of it, and of the two guns 
there. Elton and he said. That they might 
come with a party backwards, breaking through 
a barber’s shop in King’s Street, and dismount 
the two guns. But as touching the king, the 
duke, ami the noble duke of Albemarle, they 
proposed what excellent service it would be to 
secure these persons : He said it was not a 
thing that would admit of much debate, in- 
usinuch as he had a friend a courtier, (I know 
not his title) that would give him notice of ady 
time when the king was gopc a hunting, or his 
progress ; and that it was easy to take it. Tonge 
said lie served the Tower suttlers, and was ac- 
quainted there ; and said, There was no way 
to Surprize that but this, either about 10 or 

II o’clock, I will undertake we may do it with 
40 persons thus, says he ; Some to go in drop* 
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ing, one by one, or two together, and others to ’ 
e at set'eral ale-houses near, to be ready ; and 
they within seizing on the guard by a private 
sign, we should secure those without; and the 
soldiers being of the old army, will readily 
comply. And said, There was a person that 
lived nigh him, wears ropes about iiiin, is a 
porter when otf the guard, and believes he 
can command the whole company, and w'ouid 
undertake it. For Windsor-Castle, there was 
an old gunner that he kept correspondence 
withal ; and he served the suttlcrs of that 
castle also with tobacco, 1 think he named 
strong-water ; and that the soldiers were many 
of them his acquaintance ; and that he had re- 
ceived letters from this gunner under some 
strange title. And said it was easy ; and knew 
that at any time, when the word was given, let 
him go, or send by such a token, and that place 
were our own. 

Court, Who said this ? 

Tyler, Mr. Tonge. As to the other person, 
Phillips, 1 can only say this of him : There is 
one lieutenant Chapman, so formerly, now a 
prisoner in the Tower. This lieutenant was a 
carrier of Nurwicli. I went to his inn, the 
George in Lombard street, and asked for him? 

1 was told he was at capt. Foster's house, in 
Leadeiiliall street, and there 1 might find liitn. 
1 went to capt. F<ister*s ; and captain Foster 
told me he was at supper there with his muster. 
1 went up : There was this lieutenant Chapman 
and Fhiilips, which was the first time 1 laid my 
eyes on Phillips. My business was to speak 
witli Mr. Chapman the carrier; but 1 perceiv- 
ed by some discourse of Mr. Piiiliips, there 
was something driving on : But 1 must say that 
capt. Foster walked about the room as if he 
minded not the discourse. There was Chap- 
man, Phillips, Elton, and a man looking a- 
squinl ; I heard Phillips call him inuster-inuster, 
but 1 know not the man. 1 heard them dis 
course very promiscuously about sinps, and some- 
thing wildly. I tarried while I spent two-pence, 
and cume away with Mr. Cliapiiian, and asked 
iiiin, what that young blade was that calked so 
promiscuously ? Chapman Cold me lie was a 
bcrjeant, belonging to the trained-bands. Tell 
me his name ? Uis name is Phillips. Do you 
know his trade or dwelling ? lie is a gilder, I 
think. Then this is the same person I have 
heard of at a cotfee house ; which was thus : 
A perfumer in Southwark, he heard of great 
rumours about a new Commonwealth ; ami 
pressing this pertuiner bow he came to be thus 
informed, says he, There is one Phillips that 
lives in Abchurch-lane ; this man knows of it : 
For, says he, he hath said himself, tiiat he has 
gone from Committee to Committee, wheie 
officers met about these things ; and he named 
captain Foster for one that was engaged in the 
business. Said I, This is strange ! 1 hastened 

back again in the morning to captain Foster’s : 
Sir, said I, do you know that Philips that was 
here last night ? Yes, says he. What is he, said I ? 
lie answered, A seijeant. The thing is this, 
itbis man does talk abroad, Thai there is a 
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meeting of the old officers, and that you are 
engaged. At which captain Foster seemed to 
be troubled that he should be aspersed, an- 
swered, 1 know nothing, no not one word of 
this ; 1 do declare an abhorrence thereto, or of 
any action against his majesty ; and thereupon 
presently went to Phillips, and charged him 
with this report : and soon after this perfumer 
comes to my house and desired me to go over 
to the Cross Keys, where Phillips was. When I 
came there, says Phillips, Sir, I saw you the 
last night, when we were talking of ships, I 
hope you do not mind the report about capt. 
Foster, for I am trouVded such a thing is men- 
tioned ; for iny part, L know not that I said 
so ; I am sure 1 knew no such thing. This was 
all as to Phillips ; but for Tonge, 1 must needs 
say, in all the meetings where 1 was, the se- 
A^eral places that I formerly named, and the 
Whalebone behind the Exchange, he still dis- 
coursed of this business. 

Counsel. What was done there concerning 
chusing the Council of Six ? 

Tyler, lie was spoke to, to be at the Shears, 
but he sent a note sealed and directed, in which 
was inclosed either 9 or 11 of the Rump-Par- 
liament names of persons : And says he, for 
my part, 1 cannot come this day, because the 
Hamlets are ti« go out into the field; (it was 
when sir John Robinson marcJied with his regi- 
ment) that I may avoid suspicion, 1 must go 
with him. 

Counsel. What were those names ? 

Ti/ler. I cannot tell; but they were 9 or 
11 of those in the Tower : And he promised he 
would get a note of those riiens names in trie 
Tow'er ; for he was confident of it, thtit they 
would sit as members, and do gc)od service upiii 
the account of a Commonwealth : and sa:d, 
there were some that laid a coirespondetice 
with them in the Tower. 

Counsel. What correspondence had they in 
the country-? 

Tyler. Tonge told me at the Wheat-sheaf, 
That, if a rising stiould be, it were necessary 
that the old commanders up and down the 
country should head them: And thcreftre, 
says he, what forces can be raised, shoulc go 
under that conduct, or to that elTect. He tiid 
Eikiii did propose several colonels, I think most 
that are ih»w living, both in England and be- 
yond the seas. 

Counsel. Can you tell any thing of the ru- 
mours abroad, expecting this design ? 

Tyler. Tonge told me this. That there was 
one that they called the lord Lockhart; he said 
he was governor of Dunkirk ; That he hni SO 
or 40 servants about him ; That these poisons 
expected a rising; and that they and hinself 
would engage. We heard that col. Uosiitcr, 
not particularly from Tonge, but there in 
panv, was expected to be at Stiirbridge-I*air, 
to head 1,500 horse, to be at London, Also 
he asked me this question at his house, y^e- 
ther I was ac'quainted with captain Leigh, a 
man with one arm, a stout honest fellow^ and 
an active fellow, of bis acquaintance ? 
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Counsel. Speak jour knowledge both of per-* 
^ous and things, 

Ti/ler. Theru was one Mr. Cole of Soutli- 
firoptoii, SweeLnam, Gibbs a hat-inuker, not he 
«t the bar, Toiigc, lliornas Elron, Elkin, Pryor, 
and one Cox a gardener, and Ward now a pri- 
soner in ilie Tower, and one Ward a South- 
wark man, and Dyer a young scholar ; there 
was one llobc of Chesterfield, und the perfumer 
1 spoke of, I know not his name, he lives in 
Southwark ; and there was a Quaker, I know 
not his name : the great business was to unite 
all interests. Elkin said, There were several 
meetings in St. Martins, and other places. 

Tongc. If there be any one of the six in 
London, 1 believe this Mr. Tyler is one. 

Tijler. To clear that I am none of them, I 
will name those whom I said were the six; 
Thonius of Shoe-Lane the coppersmith, one 
PJtoii in Whitechupel, one Kaddon, captain 
Spurway of Tiverton, a West-country gentle- 
man, Dr. Ward in Southwark, and Jones a 
minister. 

Sol. Gen. Did Tongc toll you that the time 
was appointed when th.e rising should be? 

Tyler. 1 know iiothiiiir of that. 

Serj. Maynard. Wliiit about Leicester ? 

ld.iggs. llill said, he dwelt there, and came 
from some that dwelt there', and others in 
Gloucestcrsliiro ; but there was another person 
with Sluhhs and Tongo, and said, 'riiere was a 
report in the* country, That there would be some 
rising ; and he cninc to town to bring his child 
to put him apprentice witli his broti«er, and 
WDuhl go down again, and carry the certainty 
of* the news: lie was one of Lambert’s sol- 
diers. 

Tfiiliips. Mr. Tyler, did not you come in 
with the carrier of Norwich lo capt. Foster’s? 

Tyl. r. No, I did not. 

Phillips. 1 am sure I came accidentally to 
captain Foster's, and going I saw you there. 

Gibbs. Did I toll you, Mr. Riggs, that niy 
brother said Ludlow was in town, and there 
would be a rising shortly ? 

Riggs. Mr. Hill, Beazley, Stubbs, and I and 
you were together; Mr. Thomas and your 
brclhor came in : your brother, Beazley, Stubbs 
anl Thomas were private in discourse. When 
yoi; came again to us, we asked you what 
iiovs? You said, Before we came you knew 
not much, but your brother could tell ; but 
ihc.i y<m said, Ludlow was in to%vn, the Coun- 
cil was broke up, and that messengers were 
scir. to give ndtire to the country. 

Ciibs. I deny that I or my brorlicr said so. 

Str']. Maynard. Know you any thin » of sur- 
prizLig the king’s Council, or Whiiehall, or any 
thini; t»f that, or altering the gevernmenL ? 

TjL r. As for altering the Gurernment, that 
must needs he designed ; for Tonge Sviiil, It was 
debated, and thought convenient, as being the 
desire of several in the country, that the old 
parliament should be chosen again : That was 
to say, 1. Tliat so many of them that hatl ap- 
proved themselves faithful from first to last, to 
a Conmoiiwealth’s interest^ especially in the 


times of declension. That none sliouldhave 

power to elect, or be elected, but such also us 
have approved tlieinseives faithful, as afore- 
said. ?>. Tins House was to be filled up within 
a month. 4. That it should continue oueyeai', 
and no more. 5. That they should not Jiave 
power in things of an ecclesiastical nature, to 
impose any tiling upon the consciences of the 
people. 0. T\\i\t it shouhl be high-treason 
amongst them to assert the interest of u king. 
House of Lords, or single person. 7. That 
they should not appoint any salary-officers. H. 
That while they keep to tliis, it should be high- 
treason to disturb them. As toucliing arms, 
and things of tliat nature, the truth is, the bu- 
siness which was very much urged is this: That 
there should be an uniting of all interests toge* 
ther, Quaker, Fifth-Monarchy-Meii, Anabap- 
tist, [udependent, Presbyterian, and Leveller; 
to wliich purpose every one was obliged at the 
meeting to sec what interest tliey could make 
among the presbyters, because they looked 
upon them as persons tliat had most money 
and slrcngtli. I tiiink there was no presby- 
terian spc>l;en of, except one, who is lately se- 
cured in t)ie Tower : IJc said, that if so be that 
colonel Beanes was at liberty, he could engage 
him. There was one man that was tlicre, which 
w'as one T^rior, 1 suppose Tongc knew him ; he 
said, Ho had very much acquaintance with the 
prchliytcrs, knew iiiany in the country; and 
that there tliey did not meet with any difficul- 
ties, as here; for all interests, Quakers and 
Prosbyteriaiis, ;imi tlie rest, au* all agreed, 

Sol. Ocn. \'ery well, you see Tonge was at 
all llicsc n!CC'tin;;s at the VVhcat-Slieaf and 
Shears; and there were the colonels proposed. 
Did you hear of any orders given out, in any 
of these consultations, to make the rising iu 
the country at the satne time as in London? 

Tyler. Mr. Gihljs’s brother told us, That 
he'kept a correspondence in the country ; that 
in Essex he knew there were divers horse ready 
there; and I myself spoke with one who is 
lately secured, who said. There were divers 
horse ready thereabouts. 1 remember there 
w'ere several at the Half- Moon at Bishopsgate, 
one Smith a Northamptonshire man, and one 
Elosc of Chesterfield, and Tonge ; and wc heard, 
that at Mansfield and Nottingham there was 
a rising intended; and it was assured, that the 
country was very ripe and forward for action. 
We were inforiijed that there were ^200 horse 
at Bristol ; one person not yot secured, did af- 
firm to us, That one colonel Templar in Essex 
had two or three thousand men ready, his name 
was Thomas : That Templar was now in 
town, if wc would, we might go and speak with 
him. Said I, surely he doth but tell you this. 
Saith he, his licut- colonel gave me this infor- 
mation, and assures me, lhac his colonel had 
converted his estate into money to pay his sol- 
diers. Upon this, having occasion to go down 
into Essex, 1 promised Tonge 1 would enquire 
further there; and understanding that one 
Thurnback a glover was one of this Templar’s 
men formerly^ 1 went to this house^ and not 
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being at home, I rode to Hoisted fair; and ; 
riding there, the man pulled me by the coat, 
for he knew me; saith he, Mr. Tyler, my ser- 
vant said you were at my house to speak with 
me. Yes, said I, I uncferstand your name is 
Thorn back ; That you can give me some ac- 
count coucerniug colonel Templar ; we hear in 
London that he liath 2 or 3,000 men in rea- 
diness, I pray inform me. Saith he, I do not 
believe any such matter; I have served him 
long, and, if occasion were he would be for you. 
I asked him the news: saith he. We all dread 
a massacre : we understand by a letter from 
Ipswich, That the Papists intend a massacre 
of all Protestants about All-hallontidc, and that 
that country was in great fear about it. This 
Tiioinas the copper-smith told us another 
story about sonic Roman (.Catholics in South- 
w^ark, that had a purpose to rise and take off all 
fanatics. 

After this the Court directed, that Phillips’s 
Examination slmuld he shewed liiin at the bar, 
and he acknowledged his hand thereto; and 
was read us foiloweth : 

The of Ci'-orce Piiiixips, Ser- 

jeant and 15ringcr-iip to col, sir Williiin 
Wales’s Company of Trained-Rands in the 
city of Loudon, taken this29tli of October, 
Kiti?, before me Richard Brown. 

Who saith, That ho knoweth one parson 
Riggs, late chaplain to Blake, who is now clerk 
to one Friend a brewer in CaFs-Hole, near the 
Iroiigale in St, Catharine’s ; which said Riggs 
told him this examinant, That there would be 
u rising of divers godly people in arms, for pre- 
servation of religion, about the time the queen 
came to town ; and that they intended to seize 
the king’s person about Camberwell, in his pas- 
sage to see llie queen mother at Greenwich : 
but after the queen was come to town, this 
examinant asked the said Riggs, why it. was not 
clone according to their intendment? Who re- 
plied, They were not then ready, because the 
€:ongrcg!\tional churches and they were not 
fully agreed ; but now they were come all to an 
acreement, and tlio work w’oiild be done in a 
short time: that all tilings were now near ready 
both in country and city; and that ii frigate or 
more would revolt from the king to them. Not 
long after, the said Higgs carried him the said 
Phillips to the house of one Toiige, an old 
army captain, but now n seller of tobacco and 
strong-water in Tower-Ditch ; where he heard 
Tonge say unto Riggs, That he had been at 
Windsor-Castlc, and had made a captain, two 
Serjeants and a gunner to be of their party; and 
that they had undertaken to deliver up the said 
castle to that party which were now to rise. 
To which Rigzs replied, You have done well: 
and further said, I am going now to surprize 
two castles in Kent ; one of them, as this De- 
ponent remembercth, was to be Deal-Castle ; 
and this he would and could do, for thac*hc 
had some correspondence therein, and much 
acquaintance near^ where he fonuerly used to 


preach. And further saith. That Tonge asked 
Riggs who should lead the men that were to 
rise, and who commanded in chief? To which 
Riggs replied, That Ludlow w& appointed for 
that work. 

lie further saith. That he asked Riggs and 
Tonge, how this business might be carried on 
with safety and secrecy ? Riggs told him. That 
there was a council of six which managed the 
design, who sat but one day in a place, and 
would not be spoken with but by the agitators 
of each county ; who were employed by them 
CO and fro in this work, to prepare and make 
ready all parties in the several counties; and 
that these six were of several congregations and 
opinions, to the end that all parlies might 
unite. And further saith, That one Wade, or 
somc^ such name, whom he heard Riggs and 
Tonge say was a ship-chandler in h’ast-Smith- 
field, did furnish powaler to carry on this design, 
ill ivhofie company he once was, and heard 
himself say as mncii ; whicli said person he be- 
lieves he knows when he scctli him again. He 
also saith, That Riggs told him all the congre- 
gational churches were now agrc'ed to join in 
this design ; and that Uiggs and Tonge desired 
ibis e.xaminant to furnish what men and arms 
he could: which, he saith, he never intended to 
do it, though they earnestly requested it of him. 
Only he saith. In some things he was too faul- 
ty, which he prayelh pardon for; which was, in 
sending word to the several meetings on Sun- 
day last, That the trained-bands were coining 
to^seize them : upon which the chiefest of them 
made their escape before the soldiers arrival ; 
and that he being deluded by their fair speeches, 
did promise to give tlicm the word when the 
general rising was to be ; in which rising all the 
churches aforesaid promised Co join, and the 
Fiflli-inonarcby-men to lead the V'aii. And 
further saith, 'I'hat Riggs told him. They had 
a Declaration ready to lling among the people, 
against Bishops and Common-E^rayer; and that 
Liberty of Conscience was held forth therein. 
But first, before this Declaration, they would 
sei/c on the king’s person, and that then their 
Declaration would take with the people. And 
also saith. That one capt. Baker, one Bradley 
and Tonge, were privy to all these transactions 
which were debated by them in his presence ; 
and that the said Baker came afterwards to this 
examinant, and discoursed all the aforesaid par- 
ticulars, and incited him to help on with the 
work ; and told him, their arms and powder 
w'ere distributed, and that a porter, which was 
formerly a soldier, carried the powder to seve- 
ral places in a sack. And further saith. That 
Riggs told him they had divers friends both in 
London and the country, who had, and would 
help them to money ; and that all their friends 
were now ready in all countries, waiting only 
for the day when they were to act ; and that 
the treasure in the Guild-hall was likewise to 

be seized. . u 

And that the said Ri^gs also told 
That they intended to surprizx the Towe^ which 
they could easily do, liaving some thereiii that 
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would assist: And this was to be put in exccu* 
tion in some evening when sir John Robinson 
came home late, by following close after his 
coacb with a party of men, which should be 
ready for that purpose. G. Phillips.'' 

Sir William Morice, and Sir Henry Bennet, 
Principal Secretaries of State, sworn. 

Sir William Morice. I have had intelligence, 
and several advertisements from several parts 
of the kingdom, that there was a design of 
rising, and an insurrection, that it was the 
general expectation and common discourse of 
the discontented and disaffected party ; nay, it 
was likewise: preached about, that the Papists 
had a design to rise and cut tlic throats of the 
Protestants. I had four or live letters to that 
cficct sent and brought me ; and these rumours 
were spread to excite othf rs to join with these. 

Sir Henry Divers letters of mine 

were to the same effect, That there was an in- 
surrection intended at that time, and calling 
upon one another to be ready at that time. 

Sir John Talbot sworn. 

Sir John Talbot, I suppose that the evidence 
that 1 can give in relation to the prisoners, is 
only the consequences of this report, which 
they had rumoured about the papists massa- 
cring the protestaiits : the coiLsecjneiice was 
this, That it made a very great disturbance in 
Worcestershire and Warwickshiie, insoniuch 
that many gentlemen that lived in the country 
in very good repute, came under a very great 
suspicion of all their neighbours ; and the lien* 
repnnts wrote to one another to secure many : 
Tlicre were guards set to satisfy the fears of the 
country, Friday night, which the rising should 
have been on, they would not intrust the catho- 
lics to be in arms, but otlier volunteers. 

Mr. Umlsrcs sworn. 

Mr. Hodges, In Dorsetshire, the (23d, Oct. 
last, there was a discovery made by some of the 
town, of an intention of a gener.il rising ; and 
some of the town were engaged in it ; one Mr, 
Harvey a justice of the peace examined divers 
persons ; four that were privy to it were sent 
to the gaol, and an express sent to Mr. Secre- 
tary Morice. ‘ Sir John Weld the younger gave 
such ail account of Shrewsbury. 

Stubbs, My lord, the occasion of my going 
that Friday-night, was by Mr. Hill, and Mr. 
Ritigs suggesting the papists rising ; 1 was never 
known to be plotter; 1 hud not gone forth 
that night, but only by their persuasions; 1 
never heard of any arms, but only the rumours 
of the people. 

Seilers, I would fain know of Mr. Riggs 
what number of arms I told him was delivered ? 

Riggs, 1 know not the number. 

Major Tho, Bonfoy (at his desire) was sworn. 

Major Botifity. I do not remeniber that I 
ever saw Phillips’s face ; but 1 did understand 
it was his custom to come to the Excjiange to 
iosiauate himself into my officers^ makiog merr 


with them, and endeavouring to get the word ; 
and I believe it was his conimoii practice. 

Phillips, He may remember 1 came on the 
Exchange and spoke to him, and was looking 
for one of his serjeants ; 1 asked no man the 
word, but presently went to the Black-Lion in 
the new alley, and from thence 1 went home ; 

1 did not ask the word of any one. I have 
confessed before the council, that at the begin- 
ning of August 1 met Mr. Riggs in tCheapside ; 
he then came and closed with roc, niid walking 
along, said he,. Do not you hear of a rising which 
should have been on Friday? No, .said 1; and 
then I a^ked liirn where? lie said, at Cam- 
berwell: and 1 thinking nothing of it, came 
home and spoke of it in my family, as news 
from Mr. lli^gs. On Tuesday I met Mr. Riggs 
on Tower-Hill, and he brought me to the house 
of Mr. Tonge; Tonge told Uiggs he had been 
at Windsor, and made some party to secure 
the Cilstle. Riggs said he could go down to 
Kent, and secure Deal and another ca&tle ; foo 
he hud been a preacher there. As for Mr. 
Tyler, one night coming near captain Foster's 
door, and having not seen him in three years 
before, he asked mo, if I would not drink ? 1 
said, Yes: Then came in the carrier of Nor- 
wich, I never saw this carrier until then ; Then 
came J\Ir. Tyler, and ihere was talking of a 
frigate, and the time of the laochin^ of it, and 
how it was to be manned ; hut a little after 
captain Foster came and charged me viith a 
report, that 1 should say he was engaged. I 
told him 1 knew it not, nor said it not ; 1 have 
often declared 1 would have nothing to do in 
it. It is true, Mr. Rings came and thanked 
me that I sent notice to the meeting to be gone; 
and I told him 1 would do the people any good 
I could ; but Mr. Riggs knows 1 told him it 
was a dangerous business, and I would nut 
meddle with it : I uni sure in the time of ihc 
Fifth-monarchy insurrection I was faithful to 
the king, vcntiirod my life as far as any man ; 
Sir William Wales put trust in me, and I did 
that service there that the colonel hirnscif did 
not venture to do. But that I was engaged in 
this business, it is a trouble to me, and I hope 
the king wdll be merciful to me, I did not think 
that such a thing would he disclosed in so short 
a time. For iiiy part, I did not mind it, I knew 
nothing the night 1 was taken, I was in bed^ 
and did not oifer to escape; 1 hope the king 
will look upon me as one drawn in. 

Stubbs, 1 never had any meeting with any of 
the council ; most of the things I heard at 
Mr. Tonge’s house, meeting with Mr. Riggs by 
chance. For those gentlemen Mr. Tyler speaks 
of^ the council of forty and of six, 1 never 
knew them : 1 am sorry 1 should be concerned- 
in such discourse, and 1 hope his majesty will 
have mercy on me* 

Gibbs. My lord, I was at a neighbour'e 
house at that time, and went to drink a cup of 
beer alone in their kitchen, not knowing of 
Hill, Riggs or Stubbs coming there: I never 
appointed them any meeting, they came in, 
and when they ctftaie iH; they asked if there was 
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not one Gibbs there ; so tlie people of llie 
house told .them there wns. They came and 
told me^ there were some gentlemen wwould 
speak With me; whereupon, they being strange 
faces, I stood up, and said. Gentlemen, what is 
your business with- roe ? ^id they, we woidd 
dViok a cup of beer with you. Then said 1, sit 
down ; they had a desire to be private, and to 
go up. Whereupon, not knowing their busi* 
ness, I went up, supposing they meant some 
matters of iny trade ; but we sitting down, Mr, 
Riggs said to me, Mr. Gibbs, what is the best 
news ? And Mr. Hill also did urge and ask for 
news. Said I, Gentlenien, I know no news, 
nor none can I tell you. So they made en- 
quiry then for my brother: said I, I cannot 
tell where my brother is, may be your business 
is most with him : I wilt send forhim: and 1 sent 
the maid for him, and directed her, that if he 
was not at home, she should leave word for him 
to come. Again they urged for news, and I 
told them I knew none but only this, that the 
meeting was seized upon the last Sunday, by 
armed soldiers : but to tell them there would' 
be any rising, or of any arms delivered, or 
pistols, as Mr. Hill has related it, was a thing 1 
was wholly ignorant of. I meak as in the pre* 
sciice of God, and I know I must one day give 
an account before the great assizes of the 
world ; and I fear that which they have said, is 
out of some fear lying upon them, being guilty 
of sope fact, and so to shroud themselves 
under false lies. They, nor no other can prove 
that ever I received or delivered any arms, or 
that any were delivered by my order; these 
men speak falsly. 

Sir OrL Bridgman, You mistake yourself, 
they do not charge you with receiving or deli- 
vering arms, but you related it : your brother 
speaks such things had been done, and if you 
know of this, and do consent and conceal it, 
you are equally guilty. 

After they had asked the news, in a 
short time my brother came into the room, 
and 1 rose from the table, and went towards 
my brother; and then tay brother asked me 
what those gentlemen were ? 1 said they were 
strangers to me, and knew not what they came 
for. Says be, they are strangers to me also. 
Immediately we arose, paid our reckoning, and 
went away. But that over I said my brother 
told me, * The council of six was broke up, all 
< is ready, Ludlow to be general, and Alhallow- 
^ Eve the time, or that things went on well I 
deny it : my brother said no such thing to me, 
aor f to any man. When there was an in* 
surrection by the Fifth* Monarchy men, I was 
than presently ready at beat of drum, went out 
In, my own person to serve his majesty , at 
twelve oVlock at niefat, though 1 had servaou 
of my own. My anectioas weie such, that 1 
Imve always, ever since his majestVs restora- 
tion, been an obedient sulject to aU hts lawful 
commands. 1 belonged tlien to miyor Kilby’s 
company, and did continue marching in the 
company until -the whole business wgs over, 
and ventofred my liA, and never did contrive 

VOL. Vf. 


any plot,^ knew of any plot,' received or de- 
livery nnv arms. As to the inhabitants among 
whom I have lived many yeSrs^ .they have 
known my conversation ; I have been a peace- 
able neighbour, subjecting myself under the 
overnment that now is, whom God continue, 
desire this certificate may be read concerning 
my neighbours testimony of my conversation. 

Sir UrL Bridgman, If you have any of them 
here, they may speak ; but the certificate 
cannot be read. 

The Porter’s man of Bridewell said, he knew 
nothing but that be lived very qoxetly among 
hit neighbours. 

C. Juitice, Nor I neither. 

Court. Mr. Tonge, what have you to say f 
Tonge, I have nothing to say, but that the 
first man that brought me into this business 
was Tyler. 

Sel/ers, All that I am charged with Js«a, 
report of the delivery of some arms ; 
that a number of arms are mentioned, I w< 
ask what was the number ? 

Riggs, I cannot well tell the number, bur 
you said there were some arms given, and some* 
to be given, and that several bad come to that 
place, and went away without arms, and that 
within two or three days there would be more 
given ; but as to the number, I cannot re- 
tnember. 

Sellers, Now take notice of Mr. Hill’s evi- 
dence, he hath asserted that there were five or 
600 ; how do these agree ? 1 can have suffi- 
cient testimony of my life and conversation. 
Court. If you have any thing more to say in 
this business, speak in the name' of God, no 
body hinders you, but keep to the business. 

Sellers. 1 intreut the Bench to take notice 
what I am charged wiihal ; it is only a report 
1 received from one man, and told to another^ 
and the very original was a lye, there was no 
such matter ; and yet here is audacious evi- 
dence : he says 1 named five or 600, and yet 
Riggs, to whom 1 spoke, heard me name no 
number. 

Counsel, One speaks to the arms, but does 
not remember the number ; they both speak 
to the thing. 

Sellers. How can Mr. Hill be a competent 
witness against me, when he never saw my 
face before, but says Mr. Riggs told him } 

Hill, 1 said not so, but that 1 heard it from 
your own mouth. 

Mr. Solicitor. Mr. Rigj:^ why did you go to 
Mr. Sellers to help Mr. Hill to arms ? 

Riggs. Because Mr. Sellers told me the day 
before, that he heard there was some delivered, 
and more would be ; and the next day we went 
to the Exchange, and there he told me this 
story. 

Sellers. I cannot hear him. 

Sir OrL Bridgman, He says you told him 
the day before there was arms delivered, and 
more would be delivered ; and then the neat 
day he and Mr. Hill'came on the Exchange, 
and then you spoke those words which they 
both witness against yoM^ r 

S 
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. Sellers^ 1 never spoke such a, word, ft is 
t.^true,' wbiit .Wapshot told me, X told Riggs, 
whl(^ was, that there were arms deli vjered; but 
it sceins there was none : and I told him 1 
would tell him the truth the next dtty .on the 
Exchange. And so in the mean time speaking 
with Wapsbot, he told me there was no such 
thiog, and I to{d Mr. Riggs, Wapshot said there 
was none. 

Court, Pray what made you so busily inquire 
after . arms, if you were not concerned ? 

.Sellers, 1 did not inquire after it, ‘but acci- 
dentally meeting him in Mark-Lane, he told me. 

Tunge. My lord, as you are my judge, so 1 
hope you will be my counsellor;* and 1 pray 
your advice, whether Mr, Tyler and Mr. Uiggs 
bp competent witnesses against me, they being 
in tlie same cose. 

6ir Orl, Bridgman, Where is the, cause of 
your exception ? 

Tonge, Because they are in the same case. 

Sir Url, Bridgman, There are four witnesses 
all against you, your o\vn confession and exa- 
mination against you ; through the whple busi- 
ness you are a principal person. 

Tonge, 1 confess I did confess it in the 
Tower, beips threatened with the rack. 

Sir Orl. Bridgman, There is Mr. Hill, Mr. 
JSjggs, Mr. Bradley, and Mr. Tyler: there is 
Hill and Bradley without exception; Bradley, 
he was not at all concerned, he went along 
with you to know what you said ; and Mr. 
Hjh was npt a person in the design, but made 
use of ouly to find out the plot : they did 
imthing uitjuscifiable, so they are witnesses 
without exception. 

Serj. Glynne, We desire your lordship to 
declare whetlier Biggs and Tyler be lawful 
witnesses. 

Sir Orl. Bridgman, I would have you kno\v 
tbis : Where you make exception against those 
persons that are guilty of the same crime, that 
is a mistake to say they are not witnesses : in 
cas.es of treason, where there are works of 
darkness, these are things men will not do by 
daydight, but in darkness ; and who can dis- 
cover these works- of darkness better than thej 
that have to do with then^ if God turn thcii 
hearts ? It is true, such persons as these are. 
if they had been convicted, they are not wit- 
nesses; but though they are in the same fault, 
it is frequent practice, (hey are allowed in case 
of felony. Besides, they are not witnesses 
alone, and there are divers circumstances con- 
curring, l^Edw. 6, 5 £d\v. 6, both statutes 
say, There aliall he laivful witnesses in cases o: 
High-Treqson ; but ^bat is, such witnesses a 
tne law would allow before those statutes 
The, meaning of the statutes was, that men 
might not be taken upon bare surmises ; there* 
■ fore the law says, there shall be two witnesses 
Whpn Ope is accused of treason, another in ih 
9%mo offence unennvicted, hi$ evidence is mad 
inse of ^ and chougli be is not so upright a wit 

See^a Note to the Case of Don Fanuileoi 
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less as others, yet he is such a witness ae the 
jury is to take notice of. Such testimony was 
allowable before those statutes; and the trial 
Is still by jury, not witnesses, and the jury are 
to consider of the credit of the witnesses. In 
king James’s time a great person* was con- 
demned upon the evidence of one in the same 
treason. It is plain by several circumstances, 
you haye been a principal person, a leader-on 
of the business : Though a man be but present 
when treason is spoken, or designed and acted ; 
if this man be* present, and shew any thing of 
approbation, his concealing of it is as much 
treason as he that did it, they arc all principals 
'n treason. 

Sol, Gen, May it please your lordships, and 
you gentlemen of the jury, you have heard the 
evidence of the prisoners at the bar; Five of 
them have stood out their trial, a sixth hatli 
confessed the fact. Against those persons that 
now stand at the bar, under good favour, there 
is a clear and unquestionable proof of the 
crime charged against them, and they have nos 
isaid any thing that hath either taken aivay the 
credit oi* the evidence, or excused the matter. 
Tf you consider first Tonge, there are against 
him four witnesses, and those unquestionable ; 
as you heard the direction of the court, that he 
kiievy of the design, approved of it, contrived 
bow to surprize Windsor-castlc, had corrupted 
the head gunner and serjeant there : That he 
did contrive to seize Whitehall, and if you be- 
lieve Bradley, advised, as the fittest way, to 
break into the privy-garden ; All this against 
Tonge, with a world of other evidence how 
active he has been, his house was the place of 
consultation, he imparts the design to Phillips, 
and Phillips undertakes to get the word of the 
trained-bands ; I think none can prove more 
than is proved against him. When you come 
to hear the proof against Phillips, it is proved 
that he offered to betray , 300 arms in the ar- 
tillery, where he had some kind of trust, and 
that he was ready to endeavour the worrl when 
the insurrection was to be ; and but a very 
little before, he is the man that discovers to the 
congregational meetings^ that the trained-banda 
were coming to surprize them, that is in his 
own confession, -as well as the willingness in 
him to. discover tlie word. It is proved, that 
Tonge and Stubbs were pr^^sent at those 
discourses touching surprizing the Tower, se-? 
curing the king» this is proved expressly against 
tliem' : Stubbs, he thinks be has said fairly for 
himself, when he doth ask Mr. Hill whether 
he did not say he had hprses aud 200*. to carry 
on the 'work ; Mr. Hill says he did say so t 
Then it seems Stubbs was inquisitive what 
helps there were to carry it on. Mr. Hill goes 
furtlier; that id the presence of Stubbs it was 
said there should be no quarter given, but such 
as Ludlow should have if lie were taken* 
When you come to Giblw, he does deny all th« 
whole matter, and indeed so they would all $ 

f Sir Waller Raleigh, See-No. 74, voL 2, p- 
I, of ihb Coliectioflu . : 
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Mil tlicy Have nothing to say, but to cry, Uie 
witnesbcs have sworn falsely,, and Gw is 
a righteous' Gorl, and he will require their blood 
one day : But remember what a horrid pro- 
testation was in that letter* that was sent 
abroad, to alarm the whole kingdom, as if a 
massacre was intended by the papists, and the 
watch-ivord they should all rise by ; that let- 
ter says, * I call the eternal God to witness, 

* this "is no trepan, hut a sober truth.’ Po 
you think that men who are not ashamed to 
call the eternal God to witness to a lye, when 
it is to raise a sedition, will make any scruple 
of such protestatirms at the bar, when ft is to 
save tl’.eir lives P And if a man may escape by 
his own protestation, wht) shall ever be found 
guilty P But Gibbs thinks he says a great deal 
for luinself, when he says his neighbours can 
give great testimony of his good conversation. 
Alas! who will deny to give a good report of 
any man till he hear evil proved against him P 
But do you think a little demure and sober 
carriage amongst a man’s neighbours will serve 
to balance an evidence of high- treason P Is not 
the proof clear, ti'.at be did both know the de- 
sign and approve it ? Mark what Gibbs tells 
the company. — My brother, saith he, fcir his 
part he will not speak before y<iu ; but if you 
i>e honest men, this is the news that was spoke, 
like one that was not consenting to it. Well 
then, what is the news P He tells them wliy the 
council of six are broke gp, Friday is the day 
of action, Ludlow is to be general. Can 
any man be privy to these things and re- 
late them so choarfully, and yet not be con- 
senting? Believe it, it is a hard matter to 
find greater evidence of a knowledge and 
consent against any conspirator, until he break 
out into open action. Sellers, he says that the 
witnesses do not agree; for Mr. Hill speaks 
that he said there was five hundred arms deli- 
vered, and forty men went without arms, but 
within two or three days there would he more. 
And when Higgs comes to speak he says he did 
say arms were delivered, and more would be, 
but he did not remember what number ; and 
because they agree in the thing, but not in the 
number, therefore he thinks tliey disagree in 
the matter. Observe what reason was there 
that Higgs comes to enquire of*Seltcrs for arms, 
because Sellers told him the day before arms 
were delivered, and more would be, he thought 
therefore he came to a very proper person to 
tell him. If you mark. Sellers does deny open- 
ly in the court that ever he saw the face of 
Hill till he was apprehended, although Hill was 
with Higgs when the arms were spoken of upon 
llie Exchange: and then he says again, that 
Hill speaks by hearsay, he is out in that coo ; 

Mr. Hill swears expressly, he heard the 
words themselves from Sellers. Then here are 
these before you, four witnesses against Tonge, 
two against Phillips, and hiS own confession ; 
here are two against Gibbs, with these circum- 
stances, ^ If you be honest men, this is the 
news,’ &c. Here. are two witnesses likewise 
eguQSt StuUM^ who was. likewise present at 


all their debates, even when the king himself 
was to have had the, same quarter with Lud- 
low. Now, gentlemen, that tliere was a con* 
spiracy, I think you have a clear evidence : 
we may thapk God, and the care of the king 
and bis ministers, that it went no further ; b^yt 
it is no thanks to these men, they Would have 
carried it to the extremity, liad they had power. • 
And without question this was fiirmed by other, 
kind of wits, than these poor contemptible agi- 
tators, who are now tried for it : you see there 
was a council of forty, and an under-councU of 
six, a declaration framed to scatter at the tiOie 
of action, and that action directed to be both 
in the city and country, jubt in effect at the; 
same pitch of time ; and that it might be so, a 
wicked and an impudent letter is contriv^, 
*and many thousand copies dispersed, and it 
wrought so far, that the countries, much about, 
the time appointed, were in gredt disorder, as 
you have heard it proved. Is it not plain, 
that an evil spirit went throughout the whole 
nation and animated the whole party of male** 
contents? most evidently it was a teVriUe con- 
spiracy. Gentlemen, it is true, it is a question 
of blood, but it is royal blood, it is the blood 
of princes and nobles, and it concerns the 
peace and security of the kingdom, and every, 
man’s propriety, and of religion, for they had 
left no roan of conscience or reputation behind 
if they had prevailed. Consider the massacre 
these men would have committed, had they 
prospered, and opposo that to the pretended 
massacre which they gave out by their letter 
the Papists would have committed. Consider 
that you have the life of the king in your ImndSi 
and I doubt not but be and the whole kingdom 
shall always be safe in tlie verdicts of honest 
men. 

C. Justice. My masters of the Jury, I can- 
not speak loud to you, you uoderstaiul the 
rmture of this business, such as 1 think you 
have not had the like precedent in your time. 
My speech will not give me leave to discourse 
of it ; for the witnesses, they are none but such 
as may satisfy all honest men : It is clear they 
all agreed to subvert the government, to de- 
stroy his majesty; what can you have more? 
twu of the witnesses are without exception, but 
I do not see any way hut their testimo(»y is 
good. For the parties, they in themselves arc very 
inconsiderable; these are but the ouc-boughs| 
and if such fellows are not met withal, Ithese 
kind of people are the fittest instruments to set 
up a Jack Straw and a Wat Tylet : therefore 
you must lop off these, or else they will encou^ 
rage others. You see one of their own com- 
pany hath confessed the fact, out of remorse of 
his own consci^ce. Bat 1 leave the evidence 
to you ; go together. 

Officei^ was sworn to keep the Jury. 

The Jury withdrew; and after an hoorV 
consultation, they returned, 

* Silence was commanded, and James Hind< 
fiitcbed'hrom gaol to the bar. 

CkrkofthcFeac^. Gentlemen^ anwer to 
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TOuriiEmes; Edmond Butltr, Clement Pune, 
[end the rest of the Jury before-iiientionedj 
ere you all agreed of your verdict ? 

Jury, Yes. 

Ckrk of the Peare. shall say for you } 

Jury. The Foreman. 

Clerk the Peace. Set up Thomas Tonee 
to the bar ; Thomas Tonga, bold up thy hand ; 
look upon him, masters s how say you, is he 
guilty of the liigh^treason whereof he stands in* 
ciict^, or not guilty ? 

Jury. Guilty. 

Clerk of Newgate. Look t<^ him, keeper. 

Clerk m the Peace. What goods and chat* 
tels ? 

Jury. None. 

Clerk of the Peace, George Phillips to the 
bar: how say you, is he guilty of the nigh-trea* 
eon whereof he stands indicted, or not guilty f 

Jury, Guilty. 

Ckrk of Newgate. Look to him, keeper. 

Clerk of the Peace. What goods and chat* 
tels ? 

Jury. None. 

CUrk of the Peace. Francis Stubbs to the 
bar : how say you, is he guilty of the high* 
treason whereof he stands indicted, or not 
guilty ? 

Jury. Guilty. 

Clerk of Newgate. Look to him, keeper, 

Ckrk f the Peace. W hat goods and chattels? 

Jury. None. 

Ckrk <f the Peace, John Sellers to the 
bar : how say you, is he guilty of the high* 
treason whereof he stands indicted, or not 
guilty ? 

Jury. Guilty. 

CUrk of Newgate, Look to him, keeper. 

Clerk if the Peace, W hat goods and chattels ? 

Jury, None. 

Ckrk of the Peace. Nathaniel Gibbs to 
the bar: How say you, is he guilty of the 
ht|(h-trea8on whereof he stands indicted, or not 
guilty f 

Jury, Guilty. 

Clerk f Newgate. Look to him, keeper. 

Clerk rf the Peace. ^Iiat goods and chattels? 

, Jury. None. 

^ Clerk of the Peace. Hearken to your ver* 
diet, as the court hath recorded it. You say 
that Thomas Tonge is guilty of the treason 
wheremf he sands indicted, and so all the rest. 
And you say, that they, nor any of them, had 
any goods or chattels, land or tenements at the 
time of committing the said treason, or at any 
time sithence^ to your knowledge: and thus 
you say all ? 

Jury, Yes. 

CL tf the Peace, Thomas Tonge, hold up 
thy hand, thou] hast been indicted of High* 
Treason, thou hast tl^ereonto pleaded Not 
Guilty, and for thy trial hast put thyself upon 
God and the country, and the country hath 
found cIm Guilty; what hast thou to say for 
thyself, why the Court should not proceed to 
judgment, and thereupon award eaecution of 
thee aoeording to Che law ? 

I 


Tonge. I pray merry from the king, I , cry 
for mercy from the king. 

Clerk of Newgate. Tye him up, EiLecutioner^ 

CL if the Peace. George Phillips, hold up 
thy hand ; thou art in Che same case that Tho* 
mas Tonge is, what canst thou suy, &c. 

Phillns kneeled down, and said, I pray the 
mercy oi the King and the honourable bench. 

Ckrk of Newgate. Tye him up. Executioner. 

CL if the Peace, Francis Stubbs, hold up 
thy hand ; thou art in the same case the two 
last prisoners before titee are; what canst 
thou say, &c. 

Stubbs. I beg mercy, I was merely drawn 
in. 

Clerk if Newgate. Tye him up, Executioner. 

Ckrk of the Peace. John Sellers, hold up 
thy hand ; thou art, See. What canst thou 
say, &c. 

Ellers. I would iiitreat . this honourable 
bench to consider my condition, and what my 
charge is ; I delivered no arms, if I had known 
where they had been, I would iiave discovered 
them ; 1 heg mercy from l^he king and this ho* 
nourable bench. 

Clerk of Newgate. Tye him up, Executioner. 

CL of the. Peace. Nathaniel Gibbs, hold 
up thy' baud; thou art, &c. What canst thou 
say. &c. 

Gibbs. And please this honourable bench, 
I have something to say, I am innocent as to 
iny conscience of acting any thing treasonable 
against his majesty ; the Lord forgive the wit* 
tiesses ; f beg the mercy of the king. 

Clerk if Newgate. Tye him up. Executioner. 

CL of the Peace. James Hind, hold up thy 
band ; thou art guilty of the treason whereof 
thou standest indicted by thy own confession, 
what canst thou say, kc. 

Hind. 1 have nothing to say, but humbly 
beg the merev of the king. 

Clerk if ifewgate. Tye him up, Executioner. 

Crier, O Yes! my lords the king’s justices 
command all manner of persons to keep si- 
lence while judgment is in giving, upon pain of 
imprisonment. 

Chitf Justice. Thomas Tonge, George Phil- 
lips, Francis Stubbs, James Hind, John Sellers, 
and Nathaniel Gibbs, you six prisoners at the 
bar, you have been here indicted for one of the 
greatest crimes that can be committed upon 
earth as to this world, against God, our King, and 
your country, and against every good body chat 
IS in this land, for that capital sin of High Trea- 
son, which is a sin inexpiable, and indeed hatli 
no equal sin as to this world. Upon this you 
have severally been arraigned, and have seve* 
rally (except one) pleaded not guilty, and put 
yourselves n]>OD God and the country for your 
trials ; and your ooontiy have found you guilty : 
For the five that are round guiltv, 1 must say 
that in you 1 find little remorse, little sense of 
your sin. For the little man there. Hind, be 
Kech much shewed his penitency. As to the 
manner ^d circumstances of this, most men 
here believe this did not origiqaUy aritfe from 
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yov^ particular selveSy it must be put into ^ou 
by some others : You speak as if you desired 
mercy; where was your mercy, that would have 
destroyed king and cbuntry. and massacred 
many millions of souls, no respect of any per- 
son. but your own fellows ? 1 speak this, that 
you may be the more sensible of your own 
crime, that you may truly, out of the remorse 
of conscience, be sorry for your sin : You know 
veiy well the old counsel, and it is a good one. 

^ fear God. and honour the king, and meddle 
not with them that are given to change.’ Med- 
dling with them that are given to change, has 
brought too much mischief already to this na- 
tion ; and if you will commit the same sin. you 
must receive the same punishment : for happy 
is he. that by other men’s harms take h^d. I 
shall not spend long time [with you, but if you 
will as much as you can discover the actors 
herein, you will do God. the king and your 
country good service. It remains that the court 
proceed to judgment: and therefore, you six. 
the one by his own confession, and the other 
five by conviction of law. the Judgment of this 
court is. * That you be conveyed back to the 
place from whence you came, and from thence 
CO be drawn upon an hurdle to the place of 
execution ; and there you shall be hanged by 
the neck, and being alive shall be cut down, 
and your privy members to be cot off. your en- 
trails to be taken out of your body, and (you 
iiviug) the same to be burnt before your eyes, 
and your head to be cut off. your body to be di- 
vided into four c^uarters. and your head and 
quarters to be disposed of at the pleasure of 
the king’s migesty : And God have mercy upon 
your souls. 

Phillips. Tonge. Gibbs, and Stubbs were 
ordered for execution on Monday. Dec. 2e. 
when they were drawn on two hurdUs. vis. 
Phillips and Tonge on one. Gibbs and Stubbs 
on the other, to the common place of execu- 
tion at Tyburn : Where being come, they were 
received into a cart under the gallows ; and 
the executioner desiring them severally to for- 
give him. they all declared they tlid freely for- 
give him and ail their enemies, and did seve- 
rally salute each other with this phrase. * W^ei- 
come. Brother;’ and to one another said. * We 
are now launching into the deep.* They being 
all tied up. Phillips gave the executioner a 
small sum of money, and the rest directe d the 
executioner to take out of their pockets a small 
parcel of money, as their gift to him ; and 
Phillips afterwards beiif a sixpence, and pre- 
sented it to a friend of his, Mr. Stroud ; and a 
shilling likewise bent to ohe Mr. Clark. Then 
the under-kherifF of Middlesex acquainted them 
they had all free liberty to speak, provided 
they did not reflect upon his majesty, or the 
present gover-nment; which they all promised 
Bot to do. and thanked him for his civility. 

And then fhilUpt began as follows : 

** Friends and Countrymen ; . 

^ 1 am come this day to pay that great debt 
itmt I owe to naturp ; it ia e work that, had 
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need be well done, for it is but once to be done. 
My hope is now above ; and for what I now 
come to suffer, for my own part. 1 bless God. 
in whose presence I now speak, as a dying 
man. I had not any murderous thought against 
the king; but 1 have prayed for him. and 
wished that he might live and reign, and long 
reign in righteousness; add that God would 
make his crown a crown of righteousness upon 
his head, and bless him in Jiis government, so 
that he may not know any of these occasions 
more : For my part. 1 have ventured my life 
for his majesty, It was far from my heart to do 
any thing of that nature. The Lord receive' 
my soul. I freely foigive all men. as I hope to 
be forgiven of God : I never did act any thing, 
but only this, which was my ignorance of the 
laws, that I did not discover it ; and 1 was 
justly found guilty, for not discovering. I have 
done. Mr. Sheriif ; but hope, after my brethren 
have spoken, we may have liberty to call upon 
the Lord.” 

Und, Sheriff, It will not be denied you. 

Then Mr. Tonge began in this manner: 

** Friends and Countrymen ; 

** You see me here a dying man*: I have 
sometimes been in some men’s company, where 
1 have heard them contriving the business for 
which I am to die ; and that which led me to 
join with them was this : I was and had been 
sometimes in the army ; and I have looked 
upon this cause to be good. As fbr bis ma- 
jesty. the Lord bless him. and prosper him. 
and put it into his heart, that he may be a 
nursing father indeed to his country.” 

Und, Sher, Have you auy more to sfly f 
You may speak. 

Tange, I have nothing more. 

And then Gibbs proceeded and said. ** Coun- 
trymen and Friends, and I hope Christians, 
and the last consideration is that that makes 
me the more free to speak to you ; we all pro- 
fess to own God and Jesus Christ to be our 
Saviour, our Redeemer, our Sanctifier, and 
giver of, and bestower upon us eternal life ; 
I his should excite our souls to love one ano- 
tfmr ; and upon the arcffunt of God’s love, 
that God has so loved us us to give Jesus Chrisr. 
to reconcile us sinners to God. we ought to 
love one another, it is his great command. 
Truly, as to the cau^e for which I am brought 
here, God the great judge of heaven and earth, 
before whom 1 stanrl. knows that in the place 
wheie I have lived. 1 behave^ myself as an 
obedient subject; :ind when there was an in- 
siirrecrioii by tne Fifth Monarchy men. I went 
out in my own person, though I had servants 
as well as others, purely nut of affection to his 
majesty, knowing that in the peace of his go- 
vernment I should have peace, and so I went 
out. hazarded my life, dhd continued out till all 
was quiet. I was at a neighbour’s house drink- 
ing of a cup of beer on Tuesday night 10 the 
kiU'hen alone, save only the man of the 
and the maid ; these, men came in, one Hill 
and Riggf# that are the witnesses apuiit me ; 
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there were liiggs and Hill, and this Stubbs, 
^nd one Beazeley : and I being alone in the 
^ k^ben^ they asked for one Gibbs ; the people 
df the house told one there were some gentle- 
men would speak with me : I wished them to 
direct them to me, and they came to me ; and 
through the ignorance'^ of the law, which, it 
seems, runs thus; If any words treasonable 
against his majesty are spoken, it is treasonable 
to conceal them : So thus I have given you, in 
part, the cause of my being here. 

Hereupon information was given to tlie 
king’s majesty, that I shouhl say there would 
be a rising, and that All-hallows eve was the 
time; that there were arms sent into the 
country, and that Ludlow was to be general ; 
and this was charged upon me by tlie king’s 
majesty, when I came before him to he ex- 
amined : And upon Hill’s and Riggs’s oath, I 
was sent to the Tower, and kept a long time a 
prisoner, examined three or four times over by 
the lords of his majesty’s council. 1 have oite 
word more; as touching mj judgment, 1 am 
reputed in the world to be one of those that is 
called by the name of Auahaptist, a name of 
derision and scorn ; one is an Anabaptist, one 
an Independent, one .a Preshy teriaii, one this, 
aUd one that, and one the other ; who gave 
these nick-names to Christians ? There is but 
one God, one Lord Jesus, one baptism, one 
hope of glory : How comes the body ofChrist, 
or the members of Christ to be called by these 
nick-names ? But now, as 1 am one that do 
profess faith in God through the Lord Jesus 
Christ, and do stand before you all, and before 
the,Lr)rd, I know no other God, but the eter- 
nal and living God, that hath made the world, 
and that rules and reigns, and disposes all his 
creatures ; I do believe in this God, he has 
been gracious to me u poor sinner, and to all 
poor sinners, that when we by reason of sin 
had forfeited all our mercies, and were under 
wrath and everlasting destruction, and mast 
perish for ever; that God did out of his rich 
grace and tender mercies give his only begotten 
Son, according to his pronuse, to be the bless- 
ing of God to the poor Gentiles, according as 
the Scripture did declare; the Scripture fore- 
seeing that God would justify the heathens 
through faith preached before the Gospel to 
Abraham, saying. In thee shall all the nations 
of the earth be blessed ; He speaks not of the 
natural seed of Abraham, but of Christ ; so 
that all the blessings that God did convey to 
the sinful world, are by the means of Jesus 
Christ, whom God in the fulness of time did 
sendy his Sou, horn of a woman, to redeem 
poor sinners under the law ; and herein was 
the great grace and mercy of God towards ail 
sinners; that he was so gracious to send his be- 
loved Son out of his own bosom to take our 
natures upon him, who were denied, and cursed, 
and condemned, and separated from God. 1 
say, Jesaa Christ took our natures upon him, 
and (br this very end> to do the will of his 
Heavenly Father : * Lo, it is written in the vo- 
* lame of the book, 1 come to do thy Wiil, O 


* God i* and it was his meat and drink to^do^ 
his Will; and what was thar, but that we 
might be sanctified through the offerriig up of 
the body of Jesus Christ for our sins, to tread 
the wine- press of his Father’s wrath, and to 
endure the cross, and bear all our sins in his 
own body, that made his soul heavy unto death ? 
He was a surety for us and our sins, and for 
our sakes the Lord laid on him tlie iniquity of 
us all, and he hath borne our grief and endured 
our punishment ; it made his soul cry out. My 
God, my God, why hast thou forsaken me ? or 
else wc must for ever be banished out of the 
presence of God, and never have any hopes of 
ry, of faith, or of salvation, had not the Son 
of God become our mediator and surety ; so 
there is one God, and one Mediator, the man 
Christ Jesus. He gave himself a ransom for 
ail our sins, to free us from the wrath to come, 
everlasting destruction,^and from the worm that 
never dies. O that we could ever be thankful 
to God, live to him that hath so loved us, as to 
send his Son to die for us, and is by the almighty 
power of God raised from the dead, and now 
sits at the right hand of Ood, and ever lives to 
make intercession. 

Truly, friends, this is not the love of man, 
but the love of God, and therefore eternal love. 
God so loved the world ; it is God’s love, he 
loved sinners, ungodly ones; he did so love 
them as to give his only begotten Son to save 
them, to reconcile them, to uphold them, to 
redeem them from wrath to come; it was to 
seek and save them that were lost. This is a 
faithful saying, and worthy of all acceptation, 
that Jesus Christ came into the world to save 
sinners. We all, like sliccp, had gone astray, 
and must perish in onr sins, had not the Lord 
Jesus been sent of his Father, out uf his bosom 
to declare the good will of God, and did it, by 
which we arc sanctified through the olTcring 
up of the body of Jesus Christ, and this 
Lord Jesus Christ the eternal Son of God, 
he is the mediator between God and poor 
sinners. Come unto me, all ye that are weary 
and heavy laden, says Clirist; and I will give 
you rest ; now this grace is from God, we arc 
saved by grace, and that not of ourselves, it is 
the gift of God ; through faith in Christ we are 
saved ; and all things that do pertain to life 
and godliness it is the giA: of God ; now all 
things are of God, who hath reconciled us to 
himself by Jesus Christ, to wit, that God was 
in C'hrist reconciling the world lo himself^ 
not imputing their trespasses uuto them. 
Would you know the forgiveness of your sins, 
your peace with God, and that God is well 
pleased with yod? God is reconciled by Jesus 
Christ unto you, and does not impute your sins 
unto you, but looks on the righteousness of Christ 
as satisfaction, that thereby you might have 
the remission of your sins through the blood 
of Christ. Be it known unto all men, that 
through this man’s preaching the forgiveness 
of ^ns. Acts xiii. 39, 39, and by him all that 
do believe are justified from alf things, fh>m 
which they could not be by t&e low of MoeM 
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Now justification from sin, and redemption 
from ini.quity, is through ihe knowledge of 
Christ’s death for ouf sins, and his resurrection ; 
and now there is no other name given under Hea- 
ven whereby we can be saved, but by the name 
of Jesus, and whosoever believeth in his name 
shall not perish, but have everlasting life, John 
V, It is the doctrine of Jesus Christ, it is 
his word, and 1 hope you will search the scrips 
lures, and look into those things for your souls 
good, when Christ says, Verily, verily, I say 
unto you, he that heareth iny words and be- 
lieveth them, he hath everlasting life, and shall 
not come into condemnation, but is passed 
from death to life. The reason why God does 
assure poor sinners they shall not pass into 
everlasting condemnation and perish, is through 
bis rich grace, and through his promise ; for he 
hath promised, he will be merciful to our iniqui- 
ties, and our sins will remember no more ; and 
these his promises of grace, which are all yea 
and amen in Christ, are ratified by the blood 
of Christ; the blood of Christ is^the blood of the 
new. covenant, and it is that hy which we have 
the forgiveness, remission, and cleansing of all 
our sins.’* 

Under, Sheriff, Mr. Gibbs, let me interrupt 
you ; this is very good and pertinent, but you 
have said these things over and over ; there is 
another of your friends to speak, and the time 
grows short, pray go on to tlie matter, or con- 
clude. 

Gibbs. ‘‘ I shall speak a word or two as to 
the knowledge of forgiveness of sins, by and 
through Jesus Christ; and so the knowledge of 
the resurrection of the dead, it is the fruit of 
Jesus Christ ; for by the first man came death, 
and hy the second inun, Christ, cnnie life; and 
God, that has by his exceeding great and 
mighty power raised up Jesus Christ from the 
grave and power of sin, he also shall raise us 
tip by the same power, and when he comes the 
second time, at bis appearing and coming we 
shall see him, and bo made like to him, and 
he will receive us to himself; he is gone to 
prepare a place for us, and in his Father’s 
house are many mansions, and if it v/erc uoi 
60, he would have told us: And now Cod that 
hatli given eternal lift, and forgiveness of siiu 
unto his poor servants, he will also, when 
Jesus Christ shall come to judge the world, re 
ceive him into his everlasting glory, which ii 
my faith, expectation, and hope, in God 
through Jesus Christ.. A man may bear hi: 
infirmities, but a wounded conscience whr 
can bear ? When God smites who cai 
hear ? A nd. therefore I desire, as 1 believe, lh< 
forgiveness of all my sins, through the riel: 
grace of Go.d, through the bloodshed of Jesu; 
Chri^ his Son ; every one rnust give an accoun 
tb God, and as their works are, so will their re< 
ward be, either accepted by God, as worken 
of Christ, or condemned as workers of iniquity 
Last of all, as to the separated congregation 
to whom 1 belong, I have observed in th 6 s( 
iew days that I have lived, there is a great dea 
.of aiiima^ty/^-evil - willy bard censuring^ an 


tbusing the precious saints of Jesus Christ. If 
hey are in an error, you that are in the truth 
instruct them, and you may recover them out 
of the claws of the Devil : Are you Christians, 
and have the light of God in your souls? O then 
strengthen your brethren, do not give them 
nick-names, and abuse them; that’s not 
;he way ; Christ teaches another lesson, < That 
if thine enemy hunger, you shall feed him ; 
and if he be a-thirsty, give him drink / We 
should pray to the Lord that he would torn 
those that be out of his way, into the right way." 

Under Sher, You know we must be all 
subject to government, every congregation 
must not have a ruler, tReir meetings are prohibit- 
ed by good authority, and because they w*ill 
not be obedient to good govhrninent. 

Gibbs, 1 do not say, that every congre- 
gation must have a ruler, and 1 hope 1 speak 
the words sobriety ; 1 hope you w'iJ) put a 
charitable construction upr ii what 1 say. As 
to the magistrates, I have a word or two." 

Undtr Sher, 8 pcak well of tijnn, 

Gibbs^, lie not afraid, 1 t.ill not speak 
any evil of them ; magistracy is an ordinance 
of God, and the end of magistracy is for tlie 
punishment of evil doers, and tile praise of 
them that do well ; and for this purpose, i do 
desire that the Lord would give to the supreme 
niagi'strnte here on earth, wisdom and under- 
standing, a wise council, a council fearing 
God, and hating covetousness, that they may 
study to exalt the throne of the king in righte- 
ousness and truth; O that we may all praisr^ 
the Lord for deliverance out of conrleninatiojj ; 
mid I say it is the duty of all the.- subj'icts of the 
king’s majesty, in all his kingdoms and domi- 
nions, to live'penrcably, and to pray for the 
king’s majesty : Frayers and intercessions ought 
to be made for all men, especially fur kings 
and governors, for this very end and purpose, 
that thereby we may live in all quietness^ 
godliness, honesty and justice ; and to this 
very end the Lord bless our magistracy, give 
theiu counsel and w'isdom, that they may 
love them that love the Lord, and hate them 
that hate tlie Lord." 

After Gibbs had done speaking, then Si Ms 
began, who iveiit over all the particulars of 
his trial at large, to which for brevity's sake 
we refer you. After which he said as follows ; 

“ Friends and Countrymen, 

It is true, and 1 must confess tny sin in the 
resence of God (and did ask ^inercy of the 
ing) that I was in the company Vhen I did 
hear wicked and treasonable words spoken ; 
and I being ignorant, and not ’knowing the 
law, did not discoiTer what I did hear. — As to 
my judgment, truly 1 desire to own that the 
scriptures own ; 1 shall speak of that pla^'c hi 
Ihe Hebrew's, which is the command of CJiristj, 
I desire the churches and the people every one 
to live the life of faith, and love one another | 
I am confident it would be a means of abun- 
dance of comfort here in the nation ; there is 
a kind of heart burning and rising one ^aihst 
another, you are so and so^ throw ‘dirt one 
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agaiost the other ; it is oar and yoar daty, still 
to be studying to live in love, and hea^ one 
with another, nbt to be angry, destroy, and 
fight one with another : O that we might live 
that life of love that God has commanded, then 
we may expect the prcieiVce of God to be with 
«s; surely God hath a great judgment against 
his own people, for not loving one anotiier/’ 

Phiihps. ** Mr. SherilT, 1 have only nne word 
to speak before I go to my prayers ; ttiat is, 
Here I see some gentlemen present that are in 
the capacity that 1 was in as a soldier ; I say, 
be faithful to your trust, and beg of God that 
you may stand fast, and not dishonour God, 
nor be clisobedient to tlieking; when the Fifth 
Monarchy men were up, 1 was free and willing 
to lay down my life for the interest of the na- 
tion, and did venture it as much as any young 
man in London ; therefore good friends, have 
a care : 1 am now brought to sutfer ; it is true, 
1 was guilty of concealing it ; 1 desire your 
prayers, that now as we are going to the state 
of eternity from whence there is no redemption, 
I humbly beseecii you, as Christians and friends, 
that you t^ould seek earnestly to God, that now 
be may receive our souls into everlasting rest 
and happiness, which he has been pleased to 
bestow on tiietii that love him and fear him ; 
and the Lord knows my heart, I speak it in 
his presence, that had tlie king been pleased to 
shew mercy to me, I should have been a faith- 
ful and true subject to him ail my days; but 
seeing it is the rigliieous liand of God, that now 
I am coQie to this untimely death, I desire you 
to lift up your hearts and souls to God with me, 
tbUt when iny soul shall leave this body, that 
the Lord Jesus Christ may with his everlasting 
arms receive me to glory : Tlierc is no redemp- 
tion after death, we shall either go to eternal 
woe, or eternal happiness; therefore good 
friends, I desire you to look up to God, that 
when my soul departs, it may be received to 
glory.” 

Then they went to their prayeia : which be- 
ing ended, their caps were severally pulled over 
their faces; and aftersome private ejaculations, 
the executioner caused the cart to be drawn 
away; and after they had hanged awhile they 
were severally beheaefed and quartered accord- 
ing to their sentence, and their beads and 
quarters conveyed in a^ basket to Newgate, to 
be disposed of at the king’s pleasure. 'I'heir 
several quarters were buried on Saturday night, 
December 27. Their beads were set up on 
several poles; two on the one Tower-bili, and 
two on the other, as near the Tower as might 
be. 


Ludlow’s account of this affair, it as follows : 
** In the mean time, the English court knowing 
themselves to be fallen under the hatred and 
contempt of the people for tbeir cruelty, ins* 
morality and corruption, aggravated by the 
late sale of Dunkirk, resolved by the contriv- 
ance of a plot to disarm their enemies, and 
provida for tbdr present safety^ To this end. 


by the means of major-general Brown and 
others, money was advanced and arms put 
into the hands of some persons, among whom 
one Bradley, who had formerly belonged to 
Crouiwell, was the principal, that by giving 
tmidl sums to indigent officers of the late army, 
and by shewing the arms they bad ready, they 
might engage them and others in this pretend- 
ed design. An ac:couiit of this plot was print- 
ed and published, affirming, That divers thou- 
sands of ill-affected persons were ready, under 
iity command, to seize the Tower and the city 
of London ; then to march directly to White- 
hall, ill order to kill the king and Monk, with a 
resolution to give no quarter to any that ad* 
hered to them ; and after that to declare for a 
commonwealth. By this means one Baker, 
who had been of the guard to Cromwell, and 
since the disbanding of the army, had been re* 
duced to grind knives for a poor living, having 
received half a crown from Bradley, jind pro- 
mised his assistance when there should be occa- 
sion, was executed with some others for this 
conspiracy. However, this served the court 
for a pretence to seize five or six hundred per- 
sons ; to disarm all those they suspected ; to 
require those they had taken to give bonds of 
200/. each, not to take up arms against the 
king, and to increase the standing guards. 
They were not ashamed also to give out, that 
their messengers had been so near to seize my 
person, that they had taken my cloak and slip- 
pers, and committed two gentlemen to the 
Tower for accompanying me, as they said, to 
the sea-side, in order to my escape ; though at 
the same time they knew so well where 1 was, 
that they had employed instruments to procure 
me to be assassinated, which was discovered to 
a merchant of Lausanna by a person of quality 
living in these parts,” [Ludlow was in Switzer- ' 
land,] ** who had refused 10,000 crowns offer- 
ed to him on the part of the duchess of Anjou, 
(Orleans is intended) sister to his gracious ma- 
jesty, if be would undertake that province.” 

The General farther adds, The earl of 
Antrim, an Irish Papist, and one who had been 
concerned among the first in the rebellion of 
that country, having been seized at London, a» 
I mentioned befiire, and afterwards sent pri- 
soner to Ireland, was ordered, by a letter under 
the king’s band and seal, to be cleared and set 
at lilierty, charging the guilt of that rebellion 
upon his father, and affirming in the said letter, 

* That the earl of Antrim had not done any 

* thing, without warrant and authori^ from the 

* king his father thowgh it was well known, 
that he had his head and hands deeply and ear- 
ly engaged in that bloody work. Thus the 
mask was openly taken off, in confidence, that 
a people deprived of their leaders, dispirited 
by the late executions, and awed by the au- 
thority of a complying House of Comnlons, 
would not be able to shew their resentment.” 

There is reason enough to believe, th»t the 
Court very much exaggerated the transactions 
out of which arose the proceedings agoiiut 
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these peoplei as well as those against Jairies, 
Venner apd others : See John James’s Case, 
stfp. p« 67, and the note to p. 104. But the 
historians who are most vehement in their ani- 
mosity against Charles thd Second and his mi- 
nisters at this time, are scarcely satisfied with 
Imputing to the Court the charge of exaggera- 
tion. Mrs. Macau lay *s short account of this 
sham conspiracy, as she, calls it, and of the 
proceedings against Tonge and the rest, is a 
master-piece of Unfairness. For years after the 
Restoration there must have been among many 
classes much disaffection towards the govern- 
ment, and at court the deepest dread of the 
consequences of such disaffection, and a most 
anxious wish to suppress every indication of 
commotion which might have furnished a rat- 
lying point to all the disaffected. Burnet and 
tiume both mention the tumult of Venner and 
the Milienarians. Of the plot of November 
and December, 1661, Burnet says, *<\Vhen 


the Act of Uniformity was brought into the 
House, many did apprehend that so severe an 
act might have ill eifeoli^ and began to abate 
of their first heat : Upqn whicli reports were 
spread,, and much aggravated as they were re- 
ported to the House of Commons, of the plots 
of the Presbyterians in several counties. Many 
were taken up on those reports: But none 
were ever tried for them. So, the thing being 
let fall, it has been given out since, that these 
were forged by the direction of some hot spi- 
rits, who might think such arcs %vere necessary 
to give an alarm, and by rendering the party 
odious to carry so severe an act against them. 
The lord Clarendon himself was charged as 
having directed this piece of artifice : but I 
could never see any ground for fastening it on 
him : thougli there were great appearances of 
foul dealing among some of the fiercer sort.^' 
But he is silent as to this of 166!2 : and llum6 


213. The Trial of Mary Moders alias Stedman, styled the Ger- 
man Princess, at the Old Bailey, for Bigamy : 15 Charles II. 
A. D. 1 663. 


The Court being sat, a Bill of Indictment 
was drawn up against Mary Moders, alias Sted- 
man, for having two husbands now alive, viz. 
Tho. Stedman and John Carleton. The Grand 
Jury found the Bill, and was to the effect fol- 
lowing, viz. 

** That she the said Mary Moders late of 
London fluster, otherwise Mary Stedman, the 
Wife of Tho. Stedman, late of the City of 
Canterbury in the county of Kent, Shoemaker, 
May 12, in the reign of bis now majesty the 
sixth, at the Parish of St. Mildred's in the City 
of Canterbury, in the county aforesaid, did take 
Co husband the aforesaid Thomas Stedman, 
and him the said Thomas Stedman then and 
th^re had to husband. And that she the 
said Mary Moders, alias Stedman, April 3 1, 
ill the 15th year of his said majesty’s reign, at 
London, in the Parish of Great St. Bartholo- 
mew’s, in the ward of Farringdon without, fe- 
loniously did take to husband one John Car- 
leton, and to him was married, the said Tho. 
Stedman her former husband being then alive, 
and in full life : against the form of the statute 
in that case provided, and against the peace of 
our sairi sovereign lord the king, his crown and 
dignity, &c.” 

V 

Afterwards the said Mair Moders, alias Sted- 
snan, was called to the Bar ; and appearing, 
was commanded to hold up her hand : which 
she accordingly did, and her Indictment was 
read to her as followetb. 

Clerk of the Peace. Mary Moders, alias Sted- 
man, thou standest indicted in Loudon by the 
name of Mary Moders late of London, spinster, 
otherwise Mary Stedman, the wife of, &c. [And 
liere the Indieuutnt was read ^as above] How 
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sayest thou, art thou Guilty of Felony whereof 
thou standest indicted, or Not Guilty ? 
jVfory Moders. Not Guilty, my Lord. 

CL ^ the Peace. How wilt thou lie try’df 
Prisoner. By God and the Country. > 

Cl. of the Peace. God send thee a good de* 
liverance. • 

And afterwards she being set to the bar in 
order to her trial, she prayed time till the mor- 
row for her trial : which was granted^ and ail 
persons concerned were ordered to attend 
them at nine of the clock in the forenoon. 
The Reader is desired to take notice of thn 
following passage : 

After she was arraigned, and going back tes 
gaol, her husband the young Lord told her, ha 
must now bid her adieu for ever. To which 
she replied, 

** Nay, my Lord, his not amiss^ 

Before we part, to have a Kiss,*^ 

And 80 saluted him, and said, * What a quai> 

^ rel and noise here’s of a cheat ! You cheated 

* me, and I you : you told me you were a Lord 

* and I told you 1 was a Princess ; and 1 think 
< 1 fitted you.’ And so salutingi each other 
they parted. 

June 4, 16634 

The Court was sat ; Proclamation was made. 
Cl. of the Peace. O Yes ! all manner of per- 
sons that have any thing more to do, &c. Set 
Mary Moders to the Bar : where slie accord- 
ingly stood. . 

(jl. qf the Peace. Mary Moders, 
man, hold up thy hand : [which she did.] * 
men that you shall hear called, and pertooally 
appear, are to pass between our sovereien Joid 
the king and you for your life ; ifjOR will ehak 
T 
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lenge them, or any of them, you must do it^when j 
they come to the book to be sworn, before they 
•re sworn. And then were called, William 
Rutland, Arthur Vigers, Arthur Capel, Tho. 
Smith, Frap. Chaplain, Robert Harvey, Simon 
T^river, Robert Kirkham, Hugh Masson, Tho. 
Westlcy, Richard Clutterbuck, Roiidolph 
Tooke. And she challenged none ; but they 
were severally sworn. 

CL of the Feace. Crier, make proclamation : 
O Yes ! if any one can inform my lords the 
king’s justices, the king’s serjeant, or the king^s 
ettorriey, before this inquest he taken between 
our sovereign Ibrd the king, and the Prisoner at 
the Bar, let them come forth, and they siiull 
be heard, for now the Prisoner stands at the 
Bar upon her deliverance ; and all others tliat 
are bound by recognizance to give evidence 
against the Prisoner at the Bar, come forth and 
. give evidence, or else you will forfeit your re- 
cognizance. 

The Witnesses being called several times, 
and not appearing, young Cgrleton came into 
the court in a rich garb trimmed with scarlet 
ribbands, and prayed that in respect his father 
and the rest of the witnesses were^^iot all ready, 
the trial might be deferred for lialf an hour ; 
and he going back, and passing the Prisoner 
his Princess, who stood there in a black velvet 
ivastcoat, dressed in her hair, trimmed also with 
scarlet ribbands, she, (veiling her face with her 
fan) laughed at him, to the great observation of 
the court : and so the young Lord left the court 
(by advice of his friends) and betook himself 
to an adjoining house, where he stood the whole 
trial. 

After some stay the witnesses came into 
llie Court, and the Prisoner was set to the Bar, 
and silence being couimaiided, the Indictment 
was again read. 

CL of the Fence, Upon this Indictment she 
bath pleaded Not Guilty, and for her trial hath 
put herself upon God and the country ; which 
country you are. Your charge is to inquire 
whether she is Guilty of the said Felony, oi 
X^ot Guilty : if you hud her Guilty, you shai. 
enquire what goods and chattels she had at 
the time of the felony committed, or at any 
lime sithence : if you find her Not Guilty, you 
aholl enquire whether she did flee for it ; if you 
find that she fled for it, you shall enquire of 
ber goods, &c. as if she had been Guilty : if 
you And she be Not Guilty, nor that she did 
nee for it, say so, and no more, and hear your 
evidence. ^ 

Several Witnesses were then sworn: 

Jarnei Knot, My lord, and gentlemen of the 
^ g’Eive this woman in marriage to one 
Thomas Stedinan, which is now alive in Dover, 
and I saw him last week. 

Court, Where was she married? 

Knot, In Canterbury. 

Ctmrt, Where there? 

Knot, In St. Mildred’s, by one parson Man. 
who is now dead. 

Court, How long since were they married i 
Knot, About nine years ago. 
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Court, Did they live together afterwards*? 

Knot, Yes, about four years, and had two 
;hildren. 

Court, You gave her in marriage, but did 
he minister give her to her husband then ? 

Knot, Yes, and they lived together. 

Jury, Friend, did you give this very woman? 

Knot, Yej. 

Court, What company was there? 

Knot, There was the married couple, her 
lister, myself, the parson, and the sexton. 

Court, Where is that sexton? 

Knot, I know not, my lord. 

Court, You are sure tliey were married iti 
the church, and this the woman? 

Knot. Yes, I am sure of it. 

Court, How long ago ? 

Knot, About nine years ago. 

Court, Did you know this woman before 
the marriage, and how long? 

Knot, Y'es, I knew her a long tim.'^, T was an 
apprentice seven years near lier mother*s house 
ill Canterbury. 

Court, Then sfie is no foreign princess ? Of 
what parentage was she ? 

Knot, 1 did not know her own father, [and 
in that he might be believed] but her father-in- 
law was a musichin there. 

Court, You saw her married : What words 
were used at her marriage, and in what 
manner ? 

Knot, They were married according to the 
order of the land, a little before the act came 
forth touching marriages by justices of the 
peace. 

Court, Whs it by the form of Common 
Prayer, any thing read of that form ? 

Kfwl. I did not take notice of that, I was 
but a young man, and was desired to go along 
with them. 

Wil/inui Clerk being sworn, said, My lord, 
1 was lest week in Dover, in company with this 
James Knot and Thomas Stedman; and he 
the said Stedman did own that he did marry 
one Mary Moders, a daughter of one in Can- 
terbury, and tliat Knot gave her, and that he 
had two children by her, and declared his wil- 
lingness to come up to give evidence against 
her, but wanted money for liis journey : And I 
have understood that a person here in Court 
was of a jury at Canterbury, at a trial betweei^ 
Day and Mary Sledman at the bar, for having 
two husbands. 

Court, Was she cleared? 

Clerk, I cannot tell. 

Young Carhionh father sworn. My lord, I 
was at Dover the last week, on Wednesday ; I 
saw the husband of this woman, and the man 
acknowledge himself to be so, and did say that 
James Knot was the man that gave her in mar- 
riuge to him. 

Court, Where is tin’s man her husband? 
Hearsays must condemn no man ; What do you 
know of your own knowledge? 

• Carleton the Elder. 1 know the man ia 
alive. 

Courts Do ybu know he was married to her? 
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Carleton. Not I, my lord. 

Surafi Williams. My lord, this woman was 
bound for -Barbadoes, to go along with my hus- 
band, and she desired to lodge at our house fur 
some time^ and did so; and when the ship was 
ready to go, she went into Kent to receive her 
means, and said she would meet the ship in.the 
Downs ; and missing the ship, took boat and 
went to the ship. After .several days remain- 
ing there, there came her husband with an 
order, and fetched her ashore, and carried her 
to Dover-Castle. 

Court. What was his name that had an 
order to bring her on shore again ? 

Sarah Williams. His name was Thomas 
Stedman. 

Court. Have you any more to prove the 
first marriage ? 

Carleton the Elder. No, none but Knot; 
there was none hut three, the minister dead, 
the sexton not to be found, and this Knot who 
hath given evidence. 

Court. What became of the two children. 
Knot? 

Knot. They both died. 

Carleton the Elder. Stedman said in my 
hearing, that they liad lived four years together, 
had two children by her, and both dead; five 
years ago last Easter since she left him. 

Court. Mr. Carleton, what have you heard 
this woman say ? 

Carleton. My lord, she will confess nothing. 

Court. Mr. Carleton, did yon look in the 
Church-Register for the first marriage ? 

Carleton. 1 did look in the book, aiid he that 
is now clerk, was then sexton, [just now not to 
be found ;] he told me, that marriages being 
then very numerous, preceding the act before- 
mentioned, the then clerk had neglected the 
registry of this marriage. If she intended this 
trade, she likewise knew how to make the 
clerk mistake registering the marriage. 

Young Carleton^ s brother sworn ; who said, 
My Lord, and Gentlemen of the Jury, I was 
present at the marriage of my brother with this 
gentlewoman, which was on or about April 21, 
1663. They were married at Great St. Bartho- 
lomew’s, by one Mr. Smith, a minister here in 
Court, by license. 

Mr. Smith tlie Parson sworn. My lord, all 
that I can say, is this ; That Mr. Carleton the 
younger told me of such a business, and desired 
me to marry them ; They came to church, and 
I did marry them by the book of Common 
Prayer. 

Court. Mr. Smith, are you sure that is the 
woman ? 

Parson. Yes, my lord, it is; I believe she 
will not deny it. 

Prisoner, Yes, my lord, I confess I am the 
woman. 

Court. Have you any more witnesses P 
^ Carleton. We can get no more but Knot to 
prove the first marriage, the last is clear. 

Recorder JBcizve/. Where is Knot? Remeni- 
ber yourself what you said before. You say. 


ou know that, woman at the bar, that you had 
nown her a great while, that she was born 
near you in Canterbury, that you were present 
at her marriage, that parson Man married them, 
that none were present but yourself, the mar- 
ried couple, parson, sexton, and her sister. 

Knot. Some others came into the church, 
but none that I knew ; 1 am sure none v/ent 
with her, but those 1 named. 

Court. Who gave her in marriage ? 

Knot. I did. 

Court. How came you to do it ? 

Knot, I was Stedman's sliopmate, and he 
desired me to go along with him. 

Court. Were her parents then living, or no ? 

Knot. Her mother was. 

Jury. How old are you ? 

Knot, Two or three and thirty years. 

Jury. How long ago was this marriage? 

Knot, About nine years since. 

Court. Then he was 23, and might do it : 
What is your trade of life? 

Knot, I am a cordwainer, otherwise a shoe- 
maker ; Stedman was so too ; we wrouglit both 
together. 

Jury. We desire to know whether she had a 
father and mother then living ? 

Knot, She had a father-in-law. 

Court. Did you know her mother ? 

Knot. Yes. 

Court. How long before that marriage did 
her own father die ? 

Knot. 1 did not know him. [He said so 
before indeed.] 

Court. • What age was she when married? 

Knot. I suppose about 19 or 20. 

Prisoner, May it please your honours, and 
Gentlemen of the Jury, you have heard the se- 
veral witnesses, and 1 think this whole country 
cannot but plainly see the malice of my hus- 
band’s father against me ; how he causelessly 
hunts after tny life. When his sou my husband, 
came and addressed himself to me, pretending 
himself a person of honour, and upon first sight 
pressed me to marriage ; 1 told him, Sir, (said 
1) 1 am a stranger, have no ac(]^uaintaiice here, 
and desire you to desist your suit. 1 could not 
speak iny mind, but he (having borrowed some 
threadbare compliments) replied. Madam, your 
seeming virtues, your amiable person, aira no- 
ble d^ortinent; render you so excellent, that;^ 
were 1 in the least interested in you, 1 cannot 
doubt of happiness : and so with many worda 
to the like purpose, courted me. 1 told him, 
and indeed could not much wonder, that at so 
small a glance he could be so j^esumptuous 
with a stranger, to hint this to me : but all I 
could say, would not beat him off. And pre- 
sently afterwards he having intercepted my let- 
ter, by which he understood how my affairs 
.stood, and how considerable my meuns were, 
he still urged me to marry him: And immedi- 
ately by the contrivance of his friends, gaping 
at my fortune, I was hurried to church to be 
married, which the parson at first did without 
license, to Vecure me to my husband, and somo 
time after had a license.— And my husband’s 
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lather afterwards considering I had a consider* 
able fortune, pressed me, that in respect 1 had 
BO relations hene, and because, savs he, we are 
mortal, you would do well to make over your 
estate to my son your husband ; it will be much 
for your honour, satisfaction of the world, and 
for which you will be chronicled for a rare wo- 
man. And perceiving he bad not baited his 
book sulbricnt (with some fair pretences,) to 
catch me then, he and his son, who were both 
willing to make up some of their former losses 
in circumventing me of what 1 had, they robbed 
me of my jewels, and clothes of great value; 
and afterwards pretended they were counterfeit 
jewels, and declared that I had formerly beei 
married to one at Ciinterbury, which place 1 
know not ; and this grounded on a letter (of 
their own framing) scot from Dover, witli a de- 
scription of me; that I was a young fat woman, 
full-breasted ; that I spoke several languages, 
and therefore they imagined me the person ; 
and so violently carried me from rny lodging be- 
fore a Justice of Peace, only to ulfright me, timt 
1 might make my estate over to them. The 
Justice having tieard ilieir several allegations, 
could not commit me, unless they would be 
bound CO prosecute me; which my hitsband being 
imwilling to, the Justice demanded of his father 
whether he would prosecute me, saying, they 
must not make a fool ofLim ; and so after some 
whisperings, the father and his son were both 
bound to prosecute, and thereupon I was com- 
mitted to prison. And since that, these people 
bave been up and down the country, and End- 
ing none there that could justify any thing of 
tius matter, they get here an unknown fellow, 
unless in a prison, and from thence borrowed, 

J ou cannot but all judge, to swear agaii^t me, 
Jv lord, were there any such marriage as this 
fellow pretends, methinks there might be a cer- 
tificate from the minister or place ; certainly if 
married, it must be registered : but there is no 
registry of it, and .so can be no certificate, no 
minister nor clerk to be found. And if 1 should 
own a marriage, then you see that great witness 
cannot tell you whether I was lawfully married, 
or how ; but it is enough for him (if such a pal- 
try fellow may be believed) to say, 1 was mar- 
ried. I was never yet married to any but John 
Carleton, the late pretended lord : but these 
persons have sought all ways to take away my 
life, bring persons to swear against me^ one 
hired with 5L and another old fellow per- 
suaded to own me for his wife; who came 
to the prisop, and seeing another woman, 
owned her, and afterwards myself, and in- 
deed any body. If such an old inconsiderable 
fellow had heretofore wooed me, it must have 
been for want of discretion, as Carleton did for 
'want of money ; but I know, of no such thing, 
teveral scandals bave been laid upon me, but 
no mortal flesh can truly touch the least hair of 
sny bead for any tucb like ofTenca ; tb^ have 
framed this of Ibemselves. My lord, 1 am a 
stranger aofi a foreigner ; and beinjg informed 
there is matter of law in this trial tor my life, 
mjiimeenee ibatt mj ooumcUor, and jroiur 


lordships my judges, to whom I wholly refer my 
cause. Since I iuive been in prison, several 
from Canterbury have been to see me, pretend- 
ing themselves (if I were the person as was re- 
lated) to be my school-iiiates ; and when they 
came to me, the keeper can justify, they all de- 
clared they did not kniiV.^ me. 

Couri. -Knot, you 1 ^aid she lived near you 
at Canterbury ; what wotuan or man there, 
have you to prove she lived there? Have you 
none in that whole city, neither for love of 
justice nor right, will come to say she lived 
there ? 

Knot. 1 believe 1 could fetch one. 

Court. Well said ! are . they to fetch still ? 

Prisoner. My lord, 1 desire some witnesses 
may be heard in my behalf*. 

Elizabeth Collier examined. My lord, my 
husband being a prisoner in the Gate-House, I 
came there to see rny husband, and did work 
there on days ; and there came in an old man, 
his name was Billing, he said he had a wife 
there: says Mr. Baley, Go in and find her 
out: and he said I was his wife, turned iny 
hood, and put on his spectacles, looks upon 
me, and said I was the sunic woman his wife ; 
and afterwards said 1 was not, and so to others : 
1 can say no more. 

Jane Finch examined. My Lord, there came 
a man and woman one night, and knocked at 
my door ; 1 come down, they asked to speak 
with one June Finch. 1 am the person, said I. 
We understand, said they, you know Mrs. Carle- 
ton now in prison. >2ot I, said 1, 1 only went 
to see her there. Said they, be not scrupu- 
lous; if you will go and justify any thing 
against her, we will give you 5/. 

Court. Who are those two ? 

Finch. 1 do not know them, my Lord. 

Mr. Baley examined. My Lord, there has 
been at least 300 people have viewed her, 
several from Canterbury, 40 at least that said 
they lived there ; and when they went up to 
her, she hid not her face at all, but not one of 
them knew her. 

Court. What country-woman are you ? . 

Prisoner. I was born in Cologn in Ger- 
many. 

Court. Mr. Carleton, how came you to un- 
derstand she was married formerly ? 

Carleton Elder, I received a letter from the 
Recorder of Canterbury to that purpose. 

Prisoner. They that can offer 6l. to swear' 
against me, can also frame a letter against me ; 
they say I was 19 years 6f age about nine years 
ago, and am now hut 21. 

Court. Mr. Carleton, you heard what Knot 
said I he said she lived near him four years a 
wife, why did you not get somebody else to 
testify this ? 

Carleton. Here was one Davis that was 
aUber father's house and spoke with him— -■ 

Court. Where is he ? 

CarktoHf I know not ; he wai bfrCt 
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Court. You tvere telling the Court of a 
former Indictment against .her, what was that 
for ? ■ 

Carkton. She was indicted for having two* 
husbands, Stedman of Canterbury her first 
husband, and Day • of Dover, Chirurgeon, her 
second husband. The indictment was tra- 
versed the ^ear , before his majesty came to 
England, she was found Not Guilty. 

Court. Who was at that trial? 

Carkion. One here in Court was of the 
Jury. But that party said there was such a 
trial, but knows not that this is the woman. 

Judge Howell. Gentlemen of the Jury, you 
see this Indictment is against Mary Moders, 
otherwise Stedman, and it is for having two 
husbands, both at one time alive ; the first 
Stedman, afterwards married to Carleton, her 
former husband being alive. You have heard 
the proof of the first marriage, and the proof 
doth depend upon one witness, that is Knot ; and 
he indeed doth say, he was at the marriage, gave 
her away; and he names one man, the parson 
that married her, that he is dead ; none pre- 
sent there but the married couple that must 
needs be there, the parson, this witness, her 
sister, and the sexton ; that he knows not 
what is become of the sexton. AH the evi- 
dence given on that side, to prove her guilty of 
this Indictment, depends upon his single tes- 
timony. It is (rue he says she was married at 
Canterbury, but the particulars, or manner of the 
marriage, he dotl) not so well remember, whe- 
ther by the book of Common Prayer, or other- 
wise ; but they lived together four years, had 
two children. If she were born there, married 
there, had two children there, and lived there 
so long, it were easy'to have brought somebody 
to prove this : that is all that is material for the 
first marriage. — For the second, there is little 
proof necessary ; she confesses herself married 
to Carleton, and owns him ; the question is, 
whether she was married to Stedman or not ? 
-—You have heard what defence she hath made 
for herself, some witnesses on her behalf ; if 
you believe that Knot, the single Witness, speaks 
the truth so far forth to satisfy your conscience 
that that was a marriage, she is Guilty.. You 
see what the circumstances are, it is penal; if 
Guilty, she must die ; a woman hath no 
clergy,* she is to die by the law, if Guilty. 

* By the temporary stat. 3 & 4 William 
and Mary, c. 9. (An Act to cake away Cletgy 
from some offenders, and to bring others to 
punishment,) it was enacted, ** That in cases 
where a man, being convicted of felony, might 
demand the benefit of his Clergy, a woman con- 
victed for such like offence, and praying the 
benefit of that statute, should not havejudg- 
inent of death giveo'^against her upon such con- 
viction,' or execution awarded upon any out- 
lawry for such offence, but should suffer the same 

unishment as a man who hath the benefit of 
is Clergy in the like case should suffer.^' This 
statute was in the next session of parliament, 
oontinaed by suitttte4 and 5 William and Mary 


You heard she was indicted at Dover' for hav- 
ing two husbands, Stedman the first, and Day 
the second. There, it seems. hy that which 
they have said, she was acquitted ; none can 
say this was the woman : That c)»ere was a trial, 
may be believed ; but whether this the wo- 
iiian tried or acquitted, doth not appear. One 
here, that was of that Jury says tnere was 4 
trial, but knows not that this is the woman. 
So that upon the whole, it is left to you to 
consider of the evidence you have heard, and 
so to give your verdict. 

The Jury went forth, and after some short 
consultation returned to their places. Their 
names were called, and all answered. 

CL of the Peace. Are you all agreed of your 
verdict? 

Jury. Yes. 

CUrk. Wlm shall say for you ? 

Jury. The foremau. 

c. 24, by which, after reciting tliat some doubt 
had arisen upon the former statute, whether 4 
woman should have the benefit thereof more 
than once, it is also declared and enacted, 

That if any woman hath been, or at any time 
hereafter shall be convicted of any felony, for 
which a man might have the benefit of clergy, 
and upon her prayer hath once had, or here- 
after shall once have, the benefit of the said 
statute, and shall be again convicted ofan v other 
felony, for which a man inielit have the benefit 
of his clergy, suck woman shall be, and. is here- 
by totally excluded from having any benefit or 
advantajge of the said statute, but &lmll suffer 
pains ot death in such and the same inanqer 
as if the said Statute bad not been made.’’ And 
by 6 and 7 W. 3. c. 14. these enactments ard 
rendered perpetual. 

As to how a peeress convicted of a clergyable 
felony, sliafi be dealt with. See the Case of the 
duchess of Kingston, 16 Geo. 3d, a. d. 177^ 
fu/ro, and the Speech of the Lord Chief Barou 
on delivering the opinion of the Judges there- 
in. Mr. Barrington (in a Note to his Observa^* 
tions, 1st Edition, on Statutum Gloucestrie 4 
Ed. 1.) accuses the Common Law of a want of 
humanity in excluding women from the benefit 
of clergy. The benefit of clergy seems to have 
very little relation, either to humanity or to 
the Common Law. It was a scandalous privi- 
lege extorted by the power of the Popish 
clergy in favour of criminals of their own order, 
to which order women could never be ad- 
mitted. It may be conjectured, that some 
intimation to this effect was made to Mr. 
Barrington; fbr in subsequent editions of his 
book, he has added somewhat to his note; 
however, what he says amounts in fact only to 
an assertion of the well known tiuth, that the 
privilege should never have been gramed. It 
appears by 2 Hale’s Hist, P. C- cap. 51, that (w- 
ciently nuns professed, were admitted to w 
privilege of clergy. But see 11 Co. Rep. 89 b. 
For more concerning benefit of clem, 
cases of Cavenagb and others, aod of JgOrd 
Warwick, iff/re. 
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Clerk. Mary Moden alias Stedman, hold 
Dp thy band: look upon her. Gentlemen; 
what say you, is she Guilty of the felony where- 
of she stands inflicted, or Not Guilty ? 

Foreman. Not Guilty. 

[And thereupon a great number . of people 
being in and about the court, hissed and clapped 
their hands. 1 

Clerk. Did she fly for it ? 


Foreman. Not that we know. 

Afterwards she desired, that her jewels and 
clothes taken from her, might be restored to 
her. The Court acquainted her,^ that they were 
her husband’s, and that if any detained them, 
from her, he might have liis remedy at law : 
she charging old Mr. Carleton with them he 
declared they were already in the custody of 
his son her husband. 


S14. Proceedings, m the House of Commons, respecting a Message, 
alleged to liave been carried by the Earl of Bristol to the King 
from Sir Richard Temple, undertaking that the King’s 
Revenue should be settled : 15 Charles II. a. d. 1663. 
[Commons’ Journals. 4 Cobbett’s Pari. Hist. 269.] 


June 13, 16G3. 

Upon information given to the Commons, by 
Mr. Coventry, That his majesty Imd com» 
manded him to impart to the House that a 
Message' was delivered to his majesty hy a 
person of quality, from sir Richard Temple, to 
the effect following: viz. That sir Richard 
was sorry his majesty was oflended with him 
that he could nut go along with them that 
had undertaken his business in the House of 
Commons : but, if his majesty wouhl take his 
advice, and intrust him and his friends, he 
would undertake his business should be eject- 
ed, and Revenue settled, better than he could 
desire; if the courtiers did not hinder it It 
was ordered. That a Committee be appointed 
tc^ examine the said matter, and report it to 
the House. 

June 20. It was resolved, That the king 
be humbly desired, that he would be graciously 
pleased to name the person that did deliver 
the Message to his majesty from sir Richard 
Temple : and that his majesty's two principal 
secretaries of state, Mr. Treasurer, and sir Wil- 
liam Compton, do attend his majesty, and ac- 
quaint him with the desires of this House.” 

June 26. Mr. Secretary Morrice acquainted 
the Hduse, That lie had received command 
from his Majesty to declare to the House, That 
the earl of Bristol was the person that did de- 
liver the Message from sir Richard Temple to 
bis majesty. Upon which it was resolved. That 
a copy of the first Message sent by his ma- 
jesty, against sir Richard Temple, be sent to 
the earl of Bristol : and he be made acquainted, 

* Although these Proceedings are short and 
not very satisfactory, they are interesting ; not 
only from the nature of the alledged ofience, 
but also from the earl of Bristol’s share in them ; 
who, in less than a fortnight after they were 
poneJuded, brought forward the Articles of 
High Treason against the carl of Clarendon, 
which form the basis of the next Case : with 
that Case present, it will be seen, is con- 
nected. 


That the king hath sent word to this House, 
That he brought the Message to him, from sir 
Richard ; and his Answer desired. Whether 
!>ir Richard did desire him so to do : and that 
Mr. Vaughan and Mr. Garraway do attend the 
earl with this Message. 

June 27. Mr. Vaughan reported, ‘‘That 
he and Mr. Garraway had attended tiie earl 
of Bri:>toi ; and hud acquainted him with the 
Order of this House ; and with the transcript 
of so much of his majesty’s Message as did 
relate to the Message which he did receive from 
sir Richard Temple : and that his lordship did 
render his most humble and hearty thanks to 
this House, That, in such an important matter, 
and so much concerning his honour, they did '' 
signify their desires to him in so obliging a 
manner : but, in regard the thing was of so 
great consequence, partly relating to his ma- 
jesty, and also concerning his own honour, and 
the reputation of a Member of this House, he 
could not intrust any other person to deliver 
his Answer, for fear of mistakes which might 
thereby happen; and because he might pro- 
bably if present clear any matter which might 
further accrue: and, therefore, that he might 
give full satisfaction to so illustrious a repre- 
sentative of his country, he desired a day 
migiit be prefixed, when he might be admitted 
to give an account to the House, in person, 
concerning this matter: and that he would 
make his address to the Lords, that he might 
be permitted so to do.” Upon this, it was 
resolved. That Wednesday next be appointed 
for the earl of Bristol personally to give in his 
Answer to the House. 

July 1. The House having received infor- 
mation, that the earl of Bristol was at the 
door, and did pray admittance into the House, 
to give au account ii^erson, of the matter con- 
cerning sir Richard Temple, his lordship was, 
by direction . of the House, placed in a chair, 
set for him on purpose, on the left side of the 
House, within the bar : and Mr. Speaker did 
open unto him his majesty’s Message, and the 
Votes and Proceedings of the House thereupon, 
coifterning sir Biclmrd Temple. This being 
done. 
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The Earl of Brutal rose and addressed the 
House as fbllpws : 

Mr. Speaker ; were I to be wrought upon 
by the arts and menaces of my enemi^, or by 
the alarms of iny friends in ray behalt^ contrary 
to the firmness and assurance which a clean 
heartland a good conscience does always uphold 
in u man of honour, 1 should have appeared in 
this place with such fear and trembling, as 
could not chuse but disorder any man’s reason 
and elocution : the niccness of the subject 
upon which I am brought hither, were enough 
to discompose one ; but over and above that, 

1 am not ignorant what personal prejudices I 
am under, and how industriously they have 
been improved among you. But when I look 
round this illustrious assembly, and see three 
parts of it composed of men who wear, as I do, 
a sword by their sides, and who have drawn it 
so oflen for the king’s service, gentlemen of 
birth, integrity, fortune, all apprehensions 
vanish from a man, who hath served and 
suffered for the king as I have done. 

“ Mr. Speaker, I know the time of this 
House, upon whose prudent deliberations the 
happiness of the king and kingdom depends, is 
u^oo precious to have any part of it spent in 
vindication of me : but, since not only the re- 
utation and innocence of one of your mem- 
ers depends upon what I shall say, but even 
bis majesty’s honour may in some sort he con- 
cerned ill the right apprehension of it, I hope 
it will be thought no presumption in me to beg 
of you, as I do, in all humility, one quarter of 
an hour’s patience and attention. 

Mr. Speaker, I am here exposed as the 
Bearer of a Messwge to his majesty from sir 
Kichard Temple, which he hath thought wor- 
thy to be complained of to this liouse, and 
which sir Richard Temple atlirms he never 
sent. Lay yuiir hands upon your hearts, gentle- 
men, and say truly, does not your innate can- 
dour pity my condition, Iwought into a streight, 
in all appearance so inextricable ? For, on 
the one side, if I avow to have carried from 
sir Richard Temple the Message, which his 
majesty has been pleased to make so high and 
so unusual an expression of his being odended 
nt, and which sir Richard Temple denies to 
have sent, how can, men of honour forgive me 
so ungentlemauly a proceeding towards a per- 
son w'ho hath trusted me, as a friend, to do 
him (as he thought) a good office with his 
majesty ^ 

“ On the other side, Mr. Speaker, should I 
disavow the having delivered the Message from 
air Richard Temple, which his majesty hath 
thought fit to affiriTH that he received from him 
and by me, what subject can be strong enough 
not to sink for ever under the weight of such a 
contradiction to his sovereign ? I ask you 
gentlemen, does not the condition you 
see me brought into, by the arts of my enemies, 
move you at the same time to pity and indig- 
nation ? * 

** Mr. Speaker, when David was put to his 
choice of one of the three calamitits, he made 
7 
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election of the plague. And why? that he 
might fall into the hands of God, and not of 
men. In like manner, Mr. Speaker, if one of 
the two extremes, with which 1 am threatened, 
be, as it appears, unavoidable, let me fall into 
the hands of God's vice-gerent the king : the 
workl will never pardon mie an unworthy ac^ 
tiou ; his goodness, I am sure, would in time 
ardon a generous fault. But when you have 
eard me out, gendenicii, I an[i confident you 
will find, that I shall need neither the world’a 
pardon nor the king’s, but only yours. In the 
first place, Mr. Speaker, I am bound to clear 
sir Richard Temple, tvhicli 1 here do upon in/ 
honour, that he never sent by me a Message 
to the king, tlmt had in it the least tincture of 
an undertaking of his ; which I conceive could 
be the only part that could give ofTeure to his 
majesty, or be a ground for the complaint made 
against him. 

In the next place, if the king, wlio, the law 
says, can do no wrong, hath thought fit to 
affirm, that I brought him that undertaking 
Message from sir Richard Temple, it muse 
needs be true, and 1 do with all suhtni!»siou 
avow whatever his majesty is pleased to affirm 
of me; but, having discharged that duty 
towards my sovereign, 1 hope I may be allowed 
to lay the fault home upon myself, and to tell 
you, that ray tongue, I know not by what dis* 
temper, delivered that which, 1 protest to 
God, was never in my thoughts ; I was so far 
from thinking to deliver sitcli a Message from 
sir Richard Temple, that I did not think myself 
charged with any thing by way of Message. U 
is true, Mr. Speaker, that, being full of indig- 
nation at ill offices done him, I made a warm 
address to his ma jesty in sir Rxhard Temple’s 
behalf, wherein 1 expressed his grief, that his 
majesty should be offended with him, and 
having*! olned thereunto some reasonings of hit 
to justify his conduct, in relation to his ma- 
jesty’s service, very agreeable to my own senti- 
ments, 1 pursued his expressions with such of 
my own, as (all circumstances considered) the 
most unattentive person, and the most biassed 
with passion against sir Richard Tbmple, might 
have easily understood it to he no undertaking 
of his, but only a warm discourse and con* 
fident undertaking of my own. 

“ Sir Richard Temple being thus cleared, 
without the least contradiction to his iiipjesty, 
if to undertake for you, gentlemen, be a guilt, 
it is only 1 that stand guilty before you. But 
yr>u are too noble, I am sure, antf too just, to 
condemn me in your judgments, before too 
have heard the nature and circumstances of* my 
undertaking ; which, \^ith your leave, 1 shall 
declare to the full, taking the nioircr (as T must 
needs, to be rightly understood) from an higher 
original. Mr. Speaker, having had the honour 
heretofore of discharging, with approbation a 
place of so high trust, as that of Secretary of 
State to his majesty’s father of blessed me- 
mory, and to himself : and since my quitting 
that place, being admitted so fiequcntly to the 
happiness of his^ priitcyly couvertJetioo, you 
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tRittginCi but that sometimes he vouch- 
iitfed to speak to me of business, especially of 
imrliaments, wliere I hare the honour at pre- 
sent to be a peer, and hare heretofore been as 
much versea, as some of my contemporaries, 
ki the proceedings of fhe honourable House of 
Commons. I confes.*^ that, beforh this last 
assembling, he did it more than once, and the 
opinion 1 most constantly delivered concerning 
this House was, that never king was so happy 
in a House of Commons, as he was in you ; a 
House composed of so many gentlemen of birth 
and fortune, eminent in their faithfulness to 
him, and such as could never be suspected of 
any sinister designs, or of any other depet^- 
dance, but upon the crown, and upon the care 
of chose that chose them, and such as in che 
last sessions tmd manifested their nffeclioiis to 
him by such large aids and supplies ; adding, 
that nothing could be more important to his 
service, than to make and preserve you still 
^popular with those that sent you. To which 
end 1 took the liberty to tell him, that if the 
necessity of his affairs, (of which I, having no 
part in his council, was no good judge) could 
admit of.it, he ought not in prudence to let you 
give him any ^oney this sitting, but rather to 
oblige you wholly to apply yourselves to the 
Making of such laws as might endear bdth him 
and you to the people ; by which means, at 
another meeting, he would be master of the 
hearts and purses of his subjects. But in case 
Ills necessities should urge him to press you, 
before the rising, for a new Supply, that he 
ought by nil means, to let it be accompanied, 
if not preceded, by some eminent acts for the 
Heformation of former abuses, and for the 
securing his subjects from the like for the 
future. • 

1 persisted, Mr. Speaker, in pressing, upon 
all occasions, this advice to his majesty, till 
within some few weeks after tlieir meeting ; 
when finding myself (I know not by what mis- 
fortune) fallen under some prejudice, I thought 
that a total forbearance from speaking to him 
of any business, would be the best way of iny 
serving him. And 1 protest unto you, gentle- 
men, with all sincerity, that from that time, 
until that of his maiesty*9 expressing to me 
some displeasure against sir Rd. Temple, I 
never once opened iny lips to him of any public 
affair whatsoever; it is true, Mr. Speaker, 
a ground being given me to enter again 
with his tnajeuy, upon a snhject which iny 
heart was sthl full of, 1 laid Isold on the occa- 
sion, and in pursuance of ivlint I had said in 
behalf of sir Rd. Temple, ti>ld his majesty, per- 
haps with more freedom and fervour than did 
become ine, that I found his courtiers gave 
him wrong measures, botli of the temper of 
tfr# House of Commons, and of the means to 
uttMB Trom them any new Supplies, whether 
by way of preseat, gift, or of such establisb- 
wients. in Us seventies, os might indeed put 
him euC .of iieoilfity ; since there could be no 
sgasofiable boptn of obtaining from them any 
such nsiiTti"i*^ hit hf a ooosmittano^ if not a 


precedence of such Actu^ as might be gratSeful 
and beneficial to his subjects, and secure them, 
that what shall be given hereafter should be 
better managed for his majesty's service, than 
those vast sums that had been formerly 
granted t that if his majesty, in his princely 
wisdom, should think fit to drive on his bnsi- 
nes upon solid grounds, and not upon the false 
and self-interested measures of some courtiers, 
he had a House of Commons composed of mem- 
bers so full of affection to liis person, and zeal 
for his prosperity and glory, that not only sir 
Hd. Temple, but the most unprejudiced and 
wisest men of the kingdom, as well as myself, 
durst undertake for them. See here, gentle- 
men, the bold undertaking that such .a House 
of Commons would never let him want such 
present Supplies, as the true necessity of his 
afiairs shoulcl require, nor such an established 
Revenue, as is fit to support the greatness and 
lionour of his crown, if this was a criminal 
undertaking, you have, before you, gentlemen, 
confitentem rtum ; but whilst 1 am endeavour- 
ing to clear sir Richard Temple, and to vindi- 
cate or arraign myself, according as you shall 
be pleased to understand it, by telling you 
what passed froin me to his majesty, 1 most 
not omit to give him the honour due to him 
for tne kingly Reply he made to me upon this 
occasion, which was, ‘ That he had a true 

< sense of the merit of the House of Commons 
^ towards him, even far beyond what I had 
^ expressed, and this was the r^son why, 

^ relying so entirely as he did, upon the affec- 

< tions o that whole body, he was, and ever 

* should be offended at any proposition to 

* carry on his business there by officious under- 

* takings and cabals, either of his courtiers or 

* others.’ An expression fit to be written with 

the rays of the sun, that all the world may 
read it ; an expression which cannot chuse but 
inflame the affections of all this noble assembly 
that hear me, and carry you to make good 
these happy impressions of you, which are so 
deeply stainpt in his royal breast ; such as I 
should think it a crime to doubt, but that all 
suspicions being bow vanished of his majesty’s 
owning the Supply desired, to any acts or con- 
trivances of others, your own zeal for his ser- 
vice will, even in the proportion and timeliness 
of that, exceed the vain proposals of all pick- 
thank undertakers. « 

Mr. Speaker, I should have here put a 
eriod to your trouble of hearing me, did 
not think 1 might incur the imputation of 
much weakness and supineness in tny own 
highest concernments, if, valuing, as 1 do, 
above all earthly concernments, the favour 
and the esteetii of my country, of which you 
are the illustrious representatives ; and know** 
ing what industry has been used to blast mo 
with ;jrou, I should not lay hold on this just 
occaston to remove from me some unjust pre- 
judices under which 1 have laboured. And 
this, Mr. Speaker, 1 humbly leave te 
do in very few words. 1 appeal, gentle- 
men, to numbers of you, that hear me, who* 
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then I have not been represented unto you 
for the giver of advice of a far different tenor 
from what you have iieard upon this occasion ; 
whether 1 have not been painted out unto you 
for an inflamer of ins mn^sty against bis par- 
liament ; for an enemy of the Chhrch of £ng* 
land, and for a dangerous driver on of the 
Papistical interest. It is true, Mr. Speaker, 1 
am a Catholic of tlie Cliurch of Rome, but not 
of the Court of Rome;* no Negociator there 
of Cardinafs Caps for his majesty’s subjects 
and domestics, a true Homan Catholic as to the 
other world, but a true Englishman as to this: 
such a one, as had we a king inclined to that 
profession (as on the contrary, have one 
the must firm and constant to the Protestant 
Religion, that ever sat upon the throne^ 1 
would tell him as freely as the Duke of Sully, 
Wing a Protestant, told his grandiiither Henry 
4. That if be meant to be a king he must be 
a constant professor and maintainer of the 
Religion established in his dominions. Be- 
lieve me, gentlemen, Roman Catholic as I am, 
there is no man amongst you all, more 
throughly persuaded than 1 am, that the true 
pillars, that can uphold thi|^monarchy, must 
ever be the maintenance of the subjects just 
rights and liberties, and the careful preserva- 
tion of that State Ecclesiastical, whereof his 
mnjei^ty is the supreme governor; and I do 
clearly profess, that should the Pope himself 
invade that Ecclesiastical right of his, I should 
as readily draw ray sword against him as 
against the late usurper. 

Mr. Speaker, one prejudice more I am 
tinder, which ought to have great weight in- 
deed with this honourable House, if there 
were a re«il ground for it ; and that is, that 
the earl of Bristol is one of those, who by the 
vast Grants that he hath gut of the king, hath, 
in part, contributed to the groans of the 
people, to find their king still in such ncces- 
aity, after such unexampled charges laid upon 
the subjects for his Supplies. It is true, Mr. 
Speaker, that though 1 have neither offices 
to keep, nor offices to sell, his majesty’s gifts 

* ** The earl of Bristol was a man of courage 
and learning, of a bold temper and a lively wir, 
but of no judgment nor steadiness. He was in 
the queen’s interest during the war at Oxford. 
And he studied to drive things past the possi- 
bility of a treaty, or any reconciliation ; fancy- 
ing that nothing would make the military men 
80 sure to the king, as his being sure to them, 
and giving them hopes of sharing the confis- 
cated estate*} among them ; whereas, he thought, 
all discourses of treaty made.theiii feeble and 
fearful. When he went beyond sea he turned 
Papist. But ic was after a way of bis own : 
For he loved to magnify the difference between 
tbe churcb and the court of Rome. He was 
esteemed a very good speaker : But he was 
too copious, and too (lor id. He was set at the 
bead of the popish party, uiid was a violent 
enemy of the earl of Clarendon.*’ Burnet. 
See mure concerning him in the next Case. 

VOL. YI« 
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to me have been great, in propoAn to my 
merit, which is none : (or in serving and suf- 
fering for him with faithfulness, 1 did butjny 
duty, which carries a reward with it&elf’, 
enough to raise a comfort to me, from the 
very ruin of my fortune. It is also true, I 
have had ilie satisfuctioA from his majesty, 
that he never refused me any thing I asked 
him for myself. But I hope I shall make it 
appear also, thut I have mot only been a very 
modest asker, but also a most careful one, tif 
ask nothing considerable, but what carried 
advantage with it, as well to his majesty’s 
interest as niy own. I know well, Mr. Speaker, 
that, with so kind and so generous a nature es 
our king is, an ill proportion sif bounty to 
merit, and consequently the largeness and 
kindness of his royal heart that way, may have 
contributed much to the present streights he is 
in. Happy is the nation that hath nothing to 
fear for the public, but from the virtues of 
their prince. It is your proper work, gentle- 
men, to reduce the effects of them to a right 
temperument, by your prudent inspection ; 
and may you begin it with all niy concern- 
ments, which I most readily lay at your feet, 
humbly, begging of you to appoint a time, 
when I may display them all faithfully before 
you : ill hopes that no man, who hath been a 
artake.r of his majesty’s bounty, will prove 
itnself so unworthy of it, as not to follow the 
example. 

Mr. Speaker, If having thus poured out 
my soul 16(01*0 you, I have been so linppy as to 
have begot in this honourable House a right 
persuasion of the sincerity of my l.enrt, I expecC 
and implore two gracious effects of it. The 
first that you will be pleased to grant me your 
pardon, if the same zeal for his majesty’s ser- 
vice, aud tlie good of rny country, which made 
me presume (being no counsellor) to press 
upon his majesty iny opinion in matters of such 
importance, has transported me also, at this 
time, in some sort, so as to become your 
adviser. You have heard, gentlemen, of the 
dumb man, whose tongue was set (ice by the 
imminent danger of his father’s life; wonder 
not then, gentlemen^ that such a lover of his 
king and country as I am, having seen them, 
within these three years in a' prospect of such 
glory and happiness, both at home and abroad, 
and finding to what a sad condition things are 
now reduced, (by what means it is more pro- 
per for you to enquire, and may Heaven bless 
your inspection ;) wonder not, I^ay, gentle- 
men, that a man so affected as 1 am, should, 
by some eruptions of heart, let you see, that 
periculum patria ought to have a more power- 
ful effect upon a man of public soul, than 
periculum patris, and is capable, if 1 were a 
mute, to make me become a counsellor. 

“ The next is, Mr. Speaker, that if (as I said 
before,) I have been so happy in what I ex- 
pressed, as to have raised in you some mow 
favourable thoughts concerning me, you would 
vouchsafe me some demonstration of it, where* 
by I may no more bo made, by my cnemios, 

U 
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•ooh ft bugbear as T am : as if a gracious look I ^ That this House is satisfied^ thar sir 
'ftfhismajestyuponme, were enough to ruin all I Richard Temple hath not broke any privi- 
hisftfiairs with *you. 1 shnll then continue the lege of this House, in the matter in question 
way I am in with comfort ; but if I be so un- concerning him. That this return be made 
Icirtunate, as that there still remains in this from the House, to the Answer of the earl of 
incomparable representative of my country, Bristol : viz. That the eaii of Bristol, in the 
any umbrage of danger to it by my access to account which he hath given this House, in 
his majesty ; as dear as the conversation of the matter concerning sir Richard Temple, hacli 
the araiablcst prince that ever breathed is to carried liiinself with all dutifulness towards ilia 
sne^ 1 shall banish myself for ever from his ini^esty ; hath cleared the member of this 
sight into the obscurest part of his dominions, |* House ; and .that the House is well satisfied 
rather ^han continue upon me the jealousy of with his respect to them.’' 
a person on whom his prosperity depends ; or if His Lordship was again colled in : and Mr. 
that be not enougii, I shall once more try my Speaker acquainted him with the return of the 
fortune abroad, where, | trust, this sword, this House. 

bead, and this heart sl^ll make me live as Ordered, That such members of the House^ 
heretofore, in spite of my enemies, with lustre ns are of his majesty’s privy-couucil, do ac<* 
to myself and some honour to my nation.’^ quaint his majesty with the said Vote : That 

sir Richard Temple have the leave of this 
After the Earl bad finished his Speech he House, to petition his majesty for his favour; 
withdrew; the House then proceeded in the and to give him satisfaction, as to the other 
debate of the matter, and came to the follow* informations mentioned in his Majesty’s Mes* 
ing Resolutions : sage. 


fil5. Proceedings in Parliament against Edward Earl of Cla- 
rendon,* Lord High Cliancellor of England, for High 
Treason, ami other High Crimes and Misdemeanors: 15 and 
Charles II. a. d. 1663 — 1667. 

[The following passages rolnting to lord Bristol, son’s Original Papers, &c. and there repre* 

and to the conduct of lord Clarendon, and sen ted to have been extracted from the me* 

the Proceedings against him, are tgkeii from moirs of king James the Second, written in 

* an article published under the title of The that prince’s own hand : 

Life of King James the Second, written by IddO. The earl of Bristol had declared himself 

himself,’’ in the first volume of Maepher- a Roman Catholic some months before the 

Restoration ; so not of the privy council ; 
* ** The lord Bristol resolved to ofier Articles : but he was trusted with all the secrets as 

of Impeachment against the earl of Clarendon . before. He did not continue long united 

to the House of Lords, though it was plainly with Clarendon and Ormond ; endeavouring 

provided against by the statute against appeals to get more power, and engross more into 

in the reign of Henry 4. Yet both the duke of his' hands, than the Chancellor cared he 

Buckingham, and the lord Bristol, the fathers should ; and that by by-ways. Besides, the 

of these t%vo lords, had brbken ihrougli that in earl of Southampton struck up with the Lord 

the fofiner reign. So the lord Bristol drew his Chancellor, who never had a good opinion 

impeachment, and carried it to the king, who of Bristol. 

took much pains on him in a soft and gentle << The Chancellor wos faulty in. not getting all 
manner to dissuade him from it. But he would the destructive laws in the long rebel parlia- 

not be wrought on. And he told the king ment of Charles 1, repealed; which, most 

plainly, that, if he forsook him, he would raise 

such disorders that all England should feel being a papist : And yet in the other articles 
them, and the king himself should not be with* be charged him with correspondence with the 
out a large ^are in them. The king, as the court' of, Rome, in order to the making the 
•ml of Leuderdele told me, who said he had it lord Auhigny a c:ardinal, and several other 
from himself^ said, he was so provoked at this, things of a very strange nature. As soon as 
shat he durst not trust himself in answering it, he put it in, he, it seems, cither repented of it, 
but went out of the room, and sent the lord or at least was prevailed with to abscond* 
AMgfiJ to soften him : But oil was in vain. He was ever after that looked on, as a man ca« 
It is very probable, that the lord Bristol knew pable of the highest extravagancies possible* 
ibesisCM of the king’s religion, which both He made the matter worse by a letter that he 
toade Jiiepi^.so bold, and the king so fearful. The wrote to the Lords, in which be expressed hie 
neatly Ims carried the charge to.the House of fear of tlie danger the king was in by the Duke’s 
L^rde* was of ft very mixednature : In one having of guards. Proclamations went oiis 
,peit be ehnipfd tbelord Clarendon with raising for discovering him. But he kept out of the 
eodiy r ee d i n g ref>orti^f tte king’s way till the storm was over/^ Burnet. 
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mre of opinion, mi^ht have been done, and served the old cavaliers. Arlington came 

such a revenue settled on the crown, ns back from Spain, and tried to get into fa« 

would have supported the monarchy, and vour, supported at first by* the Chancellor 

not exposed it to the dangers it has since and Bristol, against Fi lmoutb ; but afier 

run. Wiiether out of oversight or fear, the Falmouth’s death, the Chancellor repented 

monarchy would not need a parliament un- it. Sir William Coventry, the duke of 

certain ; or from fear of the king’s bringing York’s secretary, and a very able man, was 

in the Homan Catholic religion. The duke not well with the Chancellor ; and he help^ 

apprehends the last. Iti all other things he ed the Chancellor’s fall. The duW 'of 

supported the crown's authority to th^ Buckingham was not of the king’s privy 

height. 4 council, but ini<iiiiiat^ himself Into his fa- 


^ 1661. TheCbancellor and Southampton were 
careless of the king’s safely. Hawley was a 
wiser statesman. They and the bishops, in 
the House of Lords, were great opposers of 
the king’s design, according to the promise 
at Breda, of a toleration of dissenters, so 
limited as not to disturb the peace of the 
realm. So the king’s word was broke. The 
earl of Bristol, though no privy counsellor, 
was as much in the secret of affairs as for- 
merly. Bristol was of a haughty temper, 
yet contributed to the Chancellor’s ruin. 
The Chancellor was very loyal and true to 
the interest of the crown ; ' but did not re- 
peal acts of Charles 1, detrimental to the 
crown and revenue. 

The king’s friends quarrelled. Bri*>tol set up 
for himself, and made his court to the duchess 
of Cleveland, then angry with the Chancel- 
lor’s forbidding his wife to visit her. The 
king shewed Bristol much countenance ; and 
he got the regiment of horse for the earl of 
Oxford, then a pretender to his daughter ; 
since married to the earl of Sunderland ; 
and had he not drove en too fast, be might 
have got more ; and might, by the help of 
his she- friend, have ruined the Chancellor, 
as he designed. But the king knew him too 
well to put him at the head of Ins affaira. 
Being vexed, he accused the Chancellor in 
the House of Lords ; and fiew in the king’s 
face, by making an indecent speech in the 
House ; and then justified it to the king, in 
lord Auhigtiy’s presence. He flew out into 
extravagant gpressions, threatening his ene 
mies, and tlfpiing should feel it. So that 
he should have been thrown out at the win- 
dow, had not the king been too good. This, 
however, did lus business with the king. 

^ 1663. The Chancelior brought a qu^n to 
England of his own chusing : yet this was 
the occasion of his ruin. 

^ 166^. The Chancellor brought sir H. Bennet, 
afdBlwards earl of Arlington, into the king’s 
fitvour, who soon after turned agsunst him. 
He meant to oppose by him, Falmouth. The 
Chancellor grew jealous of sir William Co- 
ventry, the duke’s secretary and a man of 
»eat abilities, though once his favourite. So 
0>veiitry hel|^ on the Chancellor’s rein. 
Buckingham joined him. 

*Tho Chanceilor continued chief minister; 
the earl of Falmouth in the highest favour, 
minding his master’s, not bis own concerns. 
He was killed at sea,' and died not worth a 
farthing, though not oxponsifaw lie had 


vour, by his agreeable converse. He was 
afterwai^s made privy cciunscllor and master 
of the horse. By his railleries, he set tlie 
kiiig against the Chuncellor. The patent 
for the Canary company was recalled; 
though they obliged the Canarians to ' tako 
great quantities of English manufoctiires, in 
part-payment for wines ; and to take rea- 
sonable rates, who would take nothing but 
ready money , when the company broke off and 
raised the price very much, to the damage of 
the nation. 

1064. The Lord Chancellor alone against tlie 
Dutch war. 

1666. The faction at court against the Chan- 
cellor,began to increase. The duchess of Cleve- 
land, then promoting Buckingham and Ar- 
lington, railed against him. Sir W iUiam Co- 
ventry and all laboured to set the House of 
Commons against the Chancellor. They ad- 
vised the king to break the Canary compa- 
ny, who took off eyery year 200,0001. of 
onr woollen manufactures; and had the 
wines very cheap, being masters of the trade. 
When the company was broke,^ the CancT- 
rians made them pay twice as much for 
wines, and would take nothing but ready 
money. The reason was plain, the first 
ship which arrived there, not caring whf^ 
she paid for loading, being sure of selling it 
as she pleased, at her return to England j 
the Canarians made the rest pay the same 
rate, which could not happen to a company. 
Bristol’s attacks on the Chancellor ' in the 
House of Lords, miscarried. The king sup- 
porting the Chancellor, Bristol harangued 
the Commons without leave from the Lords. 

1667. The disaffected party, now encourapd, 
grew more turbulent.l'he earl of Northumber- 
land’s factious discourse to the duke. The 
king consents to the Chancellor’s removal. 
The earl of Bristol’s insolent discourse to the 
king in 1664, about Ciasendoo.^ lie^ was in- 
excusable for opposing the king’s declara- 
tion, for liberty of conscience, in 1664, 
which had been solicited by Roberts, Ashley 
and others in parliament, to declare as at 
Breda; and it had been resolved in the 
Chancellor’s own lodgings. The duchess of 
Cleveland was against the Chancellor ; and 
the Canary company bmke nieeeljr out of 

spite to him. rv -i. 

The king at length ordered the duke m Yoim 
to acquaint the Chancellor, that he was 
oblked, for the good of his affairs, toiaj 
Umaiide. The Earl immediately tent him 
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tbesesls; The pnrliament thanked the king of Yprk, in discourse with the king, alfout 
' tor it, and for turning all Roman Catholics the talk of Clarendon’s advising him to go- 

' out of his service. Clarendon impeached. vern by an army and lay aside parliaments ; 

Sir William Coventry was active in it. His the king assured him, that he had never 

prudence niid honesty in rejecting a proposal given him such advice. Uis enemies consi- 

niade by the Presbyterian party ; who dc- dered not public good, but private malice ; 
signed, thereby, a division between the king and getring to the head, of aflairs, give the 

and tiie duke of York. He retires to France. king and crown a fatal blow. The king soon 

The earl of Northumberland ar.d Leicester. found the etfects. The duke of York was 


lord Hollis and another, met at Guildford. 
They made it no secret. Northumberland 
at Sc. James’s, talked freely to the duke of 
York against the Chancellor, who was hated, 
and of the resolution to impeach him ; hut 
s.iid, this was not all, the nation would not 
be satisfied unless the guards were disband- 
ed, and other grievances redressed. lie 
> talked very seditiously, though the duke 
checked him. The earl told him, that he 
had said nothing but what he would repeat 
to the king the next day ; as he did with in- 
solence enough. The duke urged, in vain, 
the necessity of the guards, for the king’s 
safety and natioiial quiet ; that the want of 
them had been fatal to the late king and his 
government. The seditious stuck to their 
- point, and jmned with the Chancellor’s ene- 
mies ; hoping that his impeachment would 
breed a quarrel between the king and the 
duke of York. 

The king took the seals from the Clinncellor. 
He told the duke of York of the resolution ; 
that it was not out of any dissatisfaction 
with the Clianccilor, but the necessity of his 
affairs ; and that it was better to do it of 
• liimseJf than let it be torn from him by the 
parliament. He ordered the duke to tell 
him, that he must send the seals ; and to 
shew Ills regard for him, he would coniii'ni 
the little private pension he usually received. 
The Chancellor sent the seals ; and told the 
duke of York, that his enemies would not 
stop there, but proceed to the last degree to 
expose the king and crown, to accomplish 
his ruin. So it proved. 

The parliament met on the tenth of October. 
Sir T. Littleton moved th.anks to the king, 
for his speech and for taking the great seal 
. from Clarendon'; and to consider the heads 
of the king’s and the Lord Keeper’s speeches. 
The clause about Clarendon would hardly 
have 'passed, had not the king ordered his 
servants to let it be known he desired it ; 
and Clarendon c^irged his friends not to op- 
pose it, <being resolved to let none of his 
private concerns disturb the king’s affairs. 
The same means were used in the House oi 
Lords, wlieii they were moved to join in the 
Address, else it had not passed there. 
IVhea it came to a vote, the duke of York 
and several others withdrew, not to oppose 
Che king, as they looked on it as an ill pre- 
cedent for the crown. 

^ On the Mth of October, the Chancellor was 
accused, on public fame ; and a committee 
'was appointed to consider of proceedings 
and precedeuti. That very day, the dukr 


seized with the small-pox in the beginning of 
November ; and before his recovery the heat 
of the prosecution was over, else he would 
have been chargod with mfluencing the Lords 
not to imprison Clarendon. Buckingham 
and lord Berkeley were so malicious, as, in 
their common discourse, to insinuate that 
the king was in danger, by letting his bro- 
ther have bis own guards to wait on himself 
at Whitehall ; none knowing what the duke 
might be prevailed on to do by the Chancel- 
lor and his duchess. Some Presbyterians 
sent to Clarendon, offering to stand hy him, 
if he would stand by himself. He saw their 
malice ; and the king apprehending heats in 
the House of Commons, sent to him to with- 
draw out of the realm )>rivately. Clarendon, 
as the duke was recovering, sent him word 
of the message and his resolution to obey it. 
The Presliyterians were very angry at his dis- 
appointing them. 

* Thus fell the earl of Clarendon ; from whose 
fall one may date the beginning of nil the 
misfortunes which happened since, and tlie 
decay of the authority of the crown ; he 
generally supporting that prerogative, which 
his successors never minded, lie was a pri- 
vate gentleman of a good family, bred in the 
law, had good sense, and very eloquent ; al- 
ways esteemed for his good pans. He was 
chosen hy the late king a private manager 
for liim ill the House of CuniiTions, which he 
performed with great dexterity and fidelity. 
He was entrusted at court with the most se- 
cret affairs ; for his services, made Chancel- 
lor of the Exchequer ; one of the council to 
the prince of Wales ; rcli^ on and went 
with him to France. He 4||l.senc ambassa-i 
dor with Cottington, then Lord Treasurer, to 
Spain. He returned to the king at Paris, 
and was made his first minister. He had 
the management of the Restoration, with 
Monk and Sandwich. At the Restoration, 
he was in such favour with the king, that 
nobody durst oppose him. He carried 
all before him. He made his friend 
Southampton, Treasurer; and by the aid 
of the duke of Ormond and the bishops, 
was caressed by most. As to the crown, he 
let the court of 'wards and purveyance be 
parted with. But he did not get a good 
substantial revenue settled on the crown, 
though it might have been easily done in the 
first parliament which the king called. This 
was out of fear, that the crown should grow 

• too great and foe Roman Catholic religion 
be brought in, if the king was at his ease; 
the duke of Ormond and Daniel O’Neila 
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- having, in the king’s journey to Spain, ob- " The extracts from the Life of King James 

served him inclined to it. the Second, were partly taken by the late 

Clarendon being removed, his enemies di< Mr. Thomas Carte and partly by the editor, 

vided ; each pretending to succeed in the in a journey he made, tor that purpose to 

ministry. Sir William Coventry, without France.” In his Tiitroiluction he tells us 

whose help Buckinghum and Arlington could that Mr. CurCe having obtained an order for 

not have carried on the plot, expected it, inspecting such papers as lay open* in the 

and was the only roan fit for it. But the Scotch College at Paris, spent several months 

other two joining against him, though of the in that place, making extracts and collecting 

best capacity of any in the kingdom, got notes. In particular he made very large 

him out of all his employments ; and then and accurate extracts from the Ijfe of Kiiic' 

strove who should have most credit with the Jtunes the Second, written in that prince's 


king, whose affairs suffered by tbeir disa- 
greement and insnlficiency. 

After the Chanceilor’s removal, the ministers 
disagreed among themselves. Sif William 
Coventry was turned out of all his employ- 
ments by Bucks and lord Arlington. They 
all joined to lessen the duke of York's inte- 
rest with the king, lest he should get Claren- 
don recalled. When the duke recovered of 
the small-pox, he gave in ihe House of 
Lords, his reasons for voting against Clareii- 
tlon's impeachment ; because no proof was 
made of any of the crimes laid to his charge. 
The king was, on this account, colder to the 
duke. Tlie malicious insinuations of his 
enemies were fruitless. The Chancellor's 
friends were removed.” 

I have said that the Life of King James tlie 
Second, ill Maepherson’s Original Papers. 
&c. is there represented to have beeti ex- 
tracted from the Memoirs of King James the 
Second, written in that prince’s own hand 
for it may possibly admit of question, whe- 
ther Macphersoii does or ncx assert this of 
it ; though there cannot be a doubt that 
he intends his readers should believe it. 
He expresses himself with a generality 
which well illustrates the ancient maxim of 
the lawyers, * dolosus versatur in generali 

* bus.’* In his ‘ Advertisement' he says, 

* Mr. Maepherson appears to have had 
great skill in the use of ambiguous terms. He 
concludes liis Advertisement prefixed to his 
Original Papers, &c. thus ** The Originals are 
now in the hands of the bookseller.” It is ab- 
solutely impostible to determine with certainty 
what originals he means. Mr. Laing, in his 
admirable Dissertation on tlie Gaelic Impos- 
ture of Macphersoii (it is scarcely possible too 
highly to commend the sagacity, ihe candour, 
the diligence, the learning and the genuine 
eloquence exhibited in that Dissertation) witb 
shrewdness and with truth observes, (4 Hist, oi 
Scotland, ^e. 403.) of the bard of Badenoch 
and his coadjutor, ** When his impure hand 
are imposed on history, the misquotations am 
fictions detected in his Introduction to th( 
History of Britain, and his cold malig* 
nity towards the most illustrious characters, 
should teach us to receive his Original Papei 
with extreme distrust, and we must regret tha 
the State Papers of che Stuarts and of Wtllisnn, 
by some strange fatality, were reserved for thi 
translator of Ossian and sir John DalrympleJ 


oivn hand. He then gives us Co understand, 
that Carte's papers were pfacedin his hands, 
and adds, that ** when be examined them with 
precision, he found that the extracts from 
the Life of King James the Second, threw a 
new and striking light on almost all the 
transactions of his brother's reign. This cir* 
curnstance induced him to he^in his history 
with the restoration of monarchy, and to sa- 
tisfy himself, as well as to authenticate his 
materials to the public, he went to Paris to 
make still farther discoveries, and in parti- 
cular to make fresh extracts from King 
James’s Memoirs. 

During his stay in France, he not only had 
an opportunity to be satisfied concerning the 
faithfulness of Carte's extracts, but even to 
make many valuable additions of bis own. 
The Memoirs left by king James in his own 
hand, consist rather of ii»eiiiorAnduins made 
tor his own use, when the transactions hap- 
pened, than a regular iiarratimi of events. 
He frequently lays down with precision, the 
reasons which weighed with himself in di- 
recting his conduct ; and upon the whole, 
his papers form very important materials for 
the history f)f Britain, during his own times. 
In Carte's extracts, ns well as in those of the 
editor, the language of king James is, in a 
great measure, preserved. That prince was 
not an elegant writer ; and an abridttment 
must, in its nature, be still more stiff and dry 
than an original. Instead, therefore, of ex- 
pecting entertaining reflections, and a well 
connected detail of transactions, the reader 
must content himself with an unadorned 
narrative of such facts as were the secret, and 
hitherto unknown, springs of the great events 
of the times. 

But if the Memoirs of king James canot raise 
their author to the rank of a flne writer, they 
certainly do him credit as a man. There is 
an air of veracity in all the adCounts given 
by that prince, that^ is inuch more valuable 
to an intelligent reader,^ than the choicest 
flowers of rhetoric and best turned periods. 
Indeed, the manner in which the papers, 
called his Memoirs, were written, precludes 
every suspicion of unfaithfulness on his side. 
His notes were generally made upon tha 

* These words ** lay open,” Maepherson- 
prints in capitals. They may not be unim- 

S ortant. See the extract inserted bel0W| froia 
Ir. Fox’s Letter to Mr. Laing. 
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spot ; and always befora there was any ne- 
cessity to palliate the circumstances of the 
transactions related. Besides, he was not 
of a complexion to misrepresent. Ho af- 
fected to guide himself by principle in all his 
. " actions ; and to deem the slightest deviation 
from truth a crime. In bis opinions he is 
frequently wrong, hut very seldom in any 
fact thsit fell within his^ own immediate 
knowledge.’’ 

Here we may observe that sometimes the ap- 
pellation Xr^e, and sometimes the appella* 
tion MftnoirSf is employed to denote papers 
in king James’s own writing, and as die two 
appel&tions are not uncommonly used in 
the saope sense, it is natural to conclude that 
Maepherson used them both as synonymous 
terms, to denote one and the same collection 
of papers : yet it is not improbable, that he 
designedly used the two words on account of 
ibeir applicability to two different coiiec- 
tio/is. We learn from bishop Burnet (1 
Hist, of his own Times, 168 fol. ed. of 17^4) 
that James kept a constant journal of all 
that passed, of which he shewed the Viishop 
a great deal. . The papers from which Mac- 
plierson extracted, might, according to his 
account of them, be reasonably inferred to 
be this journal : ** They consist rather of 
memorandums made for his own use, when 
the transactions happened, than a regular 
narration of events.’^ ** His notes were 
generally made upon the spot, and always 
before there was any necessity to polliate 
die circumstances of the transactions relat- 
*ed," But the internal evidence very little 
agrees with this character. Let us select a 
few instances. Kins James writing a jour- 
nal at the time, would not in 1661 speak of 
m woman under a title which she did not ob- 
tain till nine years afterwards, (see 1 Maeph. 
Orig. Pap,. 20) : nor would he in 1662 men- 
tion that persons then taken up were con- 
fined till 1667, (seelMacpb. Orig. Pap. 21): 
nor insert Bristol’s attack on Clarendon (the 
supposed journalist’s' iather-in-law) among 
the occurrences of 1665, when it is notori- 
ous, and proved by tbe Journals of the House 
of Lords, that it took place in 1663, (see 1 
Maepk Orig. Pap. S5). For one of these an- 
ticipations, and of another which occurs in 
p. 24, Maepherson accounts, very unsatis- 
factorilv, by gratuitously supposing those 
particular paragraphs to have been written 
nut of the order inVhich lie publishes them. 
This is sufficient presumptive evidence to 
, prove that Maephe^on’s extracts were not 
made from an original journal, and that he 
must at the time Imve known this to be the 
faeL But the matter seems to be put out of 
alX doubt, bv the following interesting pas- 
aaga ffom lord Holland’s Address to the 
Header, prefixed to Mr. Fox's History of 
> the ffurly part of the Reign of James the 
SecoM : 

^ < Widt xespect to Carte’s extract, 1 have no 
f doubt but it is fiuthfiiUy copied; but on 


< tliis extract it is necessary to make an bb* 

* servatioD, which applies to all the rest, 
^ both of Carte’s and Maephsrson’s, an^ 

* which leads to the detection of an impos- 

* tore of the latter, as impudent as Ossian 

< itself. The extracts are evidently made, 

* not from a journal, hot from a narrative ; 

* and I have now ascertained beyond all 

* doubt, that there were in the Scotch Col- 

* lege tvlro distinct manuscripts, one in 

* James’s own hand, consisting of papers of 

* different sixes bound up together, the other 

* a sort of historical narrative, compiled 

< from the former. The narrative was said 
^ to have been revised and corrected, as' 

< to style, by Dryden* the poet, (meaning 

* probably Charles Dryden, the great poet’s 

* son,) and it was not known in the college 

* whether it was drawn up in James’s life, or 
^ by the direction of his son, the Pretender. 

* I doubt whether Carte ever saw the origin 

* nal journal ; but I learn, fi'om undoubted 

* authority, that Maepherson never did, and 

* yet to read his Preface, page 6 and 7, 

^ (which pray advert to,) one would have 

< supposed, not only that he had inspected it 

< accurately, but that all his extracts at least, 
if not Carte’s also, were taken from it. 
Maepherson’s impudence in attempting 

* such an imposition, at a time when almost 

< any man could have detected him, would 

* have been in another man, incredible, if 

* the interna] evidence of the extracts them* 

< selves against him were not corroborated 
^ by the testimony of the principal persons 
' tlie College. And this leads me to a 
^ point of more importance to me. Prin- 
^ ripal Gordon thought, when 1 saw him at 
^ Paris, in October 1802, that all the papers 

* were lost. I now hear from a well-informed 
person, that the most material, viz. those 

^ written in James’s own hand-writing, were 

* indeed lost, and in the way mentioned by 

< Gordon, but that thp Narrative, from which 

* only Maepherson made his extracts, is 
^ still existing, and that Mr. Alexander Ca- 
^ lueron, Blackfriars Wynd, Edinbui^h, ei* 

* thcr has it himself, or knows where it is to 

* be found.’ 

' The above infonnation was correct. Thera 
is strong presumptive evidence, that the 
manuscripts of king James the Second were 
destroy eel; but the Narrative, as described, 
was then, and is now, in the hands of Dr. 
Cameron, Roman Catholic bishop in ^in- 
burgh. It could not be in the possession of 
a person who is better qualiffea to judge of 
its merits, and on whose fidelity, should ha 
I be induct to print it, the public might more 
implicitly rely. I am indebted to bis accu* 

* It is the opinion of the present possess^w, 
of tba narrativa, that it was compiled from the 
original documents by Thonins inna^ one of 
the Superiors of the College, aod author of a 
work entitled, ^ A Critical Essay oa tha an* 
cieni Xababkants of Sootfamd/’* 
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rncy and friendskifi^ for soma additional in> ^ the proposal ef a discttasioB and iiiTestiga- 

formation respecting the loaoBer in which * tion, wluoh revived in his memory past 

the manuscripts of the Scotch College were sufferings, and might, perliaps, le^ to a 
lost. As tike facts are in themselves curious, < renewal of them. Any further corres* 

I lay before tl>e reader his succinct and in- * pondence upon the subject seemed useless, 

tgresting relation of thetn, contained in a * especially as 1 instructed Mr. limes to gQ 

letter to me, doted Edinburgh, March * to St. Omer, and clear up every doubt, m 

1808. * a formal and legal manner, that soma 

** * Before lord Gower, the British embassador, * authentic document might be handed 

' left Paris, in the beginning of the French < down to posterity concerning those valu- 

* Revolution, he wrote to principal Gordon, * able Manuscripts. 1 did not foresee 

* andodered to take charge of those valuable * that war was to be kindled up anew, or 

^ papers, (king James’s Manuscripts, &c.) ^ that my friend Mr. Innes was Co die so 

* and deposit them in some place of safety in ' soon.’ 

* Britain. 1 know not what answer was re- * Mr. Cleghorn, Whom I mentioned abfrve, 

^ turned, but nothing was done. Not long * is at present at the Catholic seminary of 

* thereafter, the Principal came to England, ^ Old-Hall Green, Puckeridge, Hertfordshire. 

* and the care of every thing devolved on Mr. * He can probably name another gentleman 

* A. Innes, the only British subject who re- ^ who saw the Manuscripts at St. Oiner,and 

^ mained in it. About the same time, Mr. * saved some small things, (but unconnected 

' Stapleton, then President of the English ^ with the Manuscripts,) which ' he carried 

* College of St. Omer, afterwards Bishop in * away in his pocket, and has stiU in ilia 

^ England, went to Paris, previously to his ' possession. 

^ retiring from France, and Mr. Innes, who ^ 1 need not trouble your lordship with inj 

^ had resolved not to abandon his post, con- * redectioiis upon this relation ; but 1 ought 

* suited with him about die means of pre- * not to omit that I was told, sometimes, 

* serving the Manuscripts. Mr. .Stapleton ^ that all the Manuscripts, as well as their 

^ thought, if he had them at St. Omer, he * boards, were consumed by fire in the 

^ could, with small risk, convey them to ^ cellar in which they had been deposited 

^ England^ It was therefore resolved, that ^ upon their arrival at St. Omer.’ 

* they should be carefully packed up, ad- The gentleman alluded to in the latter part 

* dressed to a IPrenchman, a confidential of the above letter, is Mr. Mos^n, from 

< friend of Mr. Stapleton, and remitted whom Mr. Butler of Lincoln’s Inn very 

* by some public carriage. Some other kindly procured a statement of the particu** 

* things were put up with the Manuscripts. lars relating to this subject, in the year 180f, 

* The wliole arrived without any accident, and transmitted it to Mr. Fox. Ft contains 

* and was laid in a cellar. But the patriot- in substance, though with some additional 

* ism of the Frenchman becoming suspicious, circumstances, and slight variations, the 

* perhaps on account of his connection with same account as Mr. Cameron’s, up to the 

^ the English College, he was put in prison : period of the writer’s leaving St. Omer, 

* and his wife apprehensive of the conse- which was previous to the imprisonment of 

* quences of being found to have Englisli the Frenchman.* 

^ Manuscripts, riclily bound and ornamented << Mr. Fox, in a letter to Mr. Laing, remarks, 

* with royal arms, in her house, cut off the that, ^ to know that a paper is lost, is nest 

* boards, and destroyed them. The Manu- * best to getting a sight of it, and in some 

* scripts thus dis6gured, and more easily * instances nearly as good.’ So many ru- 

* huddled up in any sort of bundle, were mours have been circulated, and so many 

' secretly carried, with papers belonging to misapprehensions have prevailed, respecting 

• * the Frenchman himself, to his country- the contents and the fate of the Manuscripts 

* house, and buried in the garden. They . fbnnerly deposited in the Scotch College at 

* were not, however, permitted to remain Paris, that it is hoped the above account, 

• ^ long there; the lady’s fears increased, and the result of the historian’s researches, will 

* theManusoripts were taken up and reduced not be deemed out of its place in a preiaee 

* to ashes. to a history of tlie times to which those 

** * This is the substance of the account given Manuscripts related.” * 

^ to Mr. tones, aad reported by him to me Maepherson does not distuiguish with sufficient 
^ in June, 1808^ in Parn. I desired^ it might precision which are his extracts and which 

^ be authenticated by a procep^verbak. A Carte’s. He tells us Chat in Carte’s extracts, 

* letter was therefore written to St. Omer, as well as his own, the language of king 

' either by Mr. lanes, or by Mr. Cleghom, James is in a great measure preserved. 

* a lay gentleman, who had resided in the ^ — — r- 

* Englm College of Stb Omer, and was per* * Mr.^ Mostyn’s letter to Mr. Butler wm 

• ^ sonally acquainted with the Frenchman, published in one of the Magaziues, 

* and Mppeiied to be at Paris at this time, therefore be soperihious to reprint it. The 

* The answer given to this letter ’wBe> that name of the Frenchman was Mr. Cnaimeiraer, 

* the good man, under the pressure of old and his coimtiy*-house was at St. jUcamin, 
^ age and ocher iofirmiliei^ was aksnaed by near St. Omer.” 
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This is not enough. If it were designed that 
they should be received with the authority 
of original ffocumeuts, not a word should 
have been altered ; what Maepherson says 
seems to imply that both Carte and himself 
abridged, which puts an end to originality, 
and very much weakens authority. In the 
Life of king James the Second written 
by himself, parts of many adjoining * ex- 
* tracts* us they are called, have an appear- 
ance of being two abridgements of the same 
matter. 

Louis XIV, after mentioning the Intrigues 
which followed the^ peace of Breda, thus 
introduces the fall of Clarendon ; his rejec- 
tions on which are very cliuracteristical. 

^ Ainsi je crus qu'il seroit bon dc lui eiivojer 
Ruvigny, pour fairc, ou qu’il se declarjt en 
ina faveur, ou qne du inoiiis il deineur^t 
neutre, comine il sembloit iiaturelleiuenc 
devoir faire, vu les flkchcuses nouveaiuds qui 
renaissoieut ^ toute heure dans son £tat. 
Car il venoit encore tout notivellement 
d’etre forc^ k baniiir son chancelier de ses 
conseils; et bien qit’il lilt vrai que ce minis- 
tre, pour avoir voulu prendre trop d’^l^vnti- 
oo,se fdtde lui-motneattir4 beancoupd’envie, 
il y a pourtanc lieu de penser que la raau- 
vaise volont6 des Anglais ne se bornoit pas 
tout-a-fait k sa personne, puisque ni son 
entibre dbpossession, ni sou exii volontaire, 
ne furent pas suifisans pour les contenter, 
mais (][U*ils voulurent lui faire sou proebs sur 
des crimes qui sembloient lui btre conimuns 
avec son maftre. 

si notable ^vbnement, les ministres 
des rois peuvent apprendre k moderer leur 
ambition, parce que, plus ils s’^lbvent nudes- 
sus de leur spbbre, plus ils sonc en peril de 
tomber. Mais les rois peuvent apprendre 
aussi k ne pas laisser trop agrandir leurs 
creatures, parce qu’il arrive presque tou- 
jours^ qu’ aprbs les avoir clevces avec em- 
portement, ils sonc obliges de les abandonner 
avec foiblesse, ou de les soutenir avec peine; 
car pour I’oidinaire ce ne sont pas des 
princes fort autorisbs ou fort habiles, qui 
souffirent ces monstrueuses ^Ibvatioiis.’’ (£u- 
vres de Louis XiV, vol. 2, p. 315. 

Hume, in his account of Clarendon’s fall, follows 
Burnet. On his character he bestows pro- 
fuse and unqualified praise. The History of 
the Rebellion, he says, ** except Whitlock’s 
Memorials, is the- most candid account of 
those limbs, composed by any contemporary 
author:” No very definite commenda- 
tion. Walpole’s criticism is more precise. 
After ascribing to Clarendon almost every 
virtue of a minister,” be says, ** As an 
historian he seems more exceptionable. His 
jnqjesCy and eloquence, his power of painting 
characters, his knowledge of his subject, 
rank him' tn the first class of writers — yet be 

' has both great and little faults. Of the lat- 
ter, his stories of ghosts and omens are not 
to be defended, by supposing he did not be- 
lieve them ttoself ; there can bo no other 


reason for inserting them ; nor is there ^ny 
medium between believing and laughing 'at 
them. Perhaps even his favourite character 
of lord Falkland takes too considerablQ a 
share in the history. One loves indeed the 
heart that believed, till be made 'his friend 
the hero pf his epic. His capital fault is, 
his whole work being a laboured justifica- 
tion of king Charles. No roan ever deliver- 
ed so much truth with so little sincerity. If 
he relates faults, some palliating epithet al- 
ways slides in : and he has the art of break- 
ing his darkest shades with gleams of light 
that take off all impression of horror. One 
may pronounce on my lord Clarendon, in 
his double capacity of statesman and histo- 
rian. that he acted for liberty, but wrote for 
prerogative.”] 

T'hE earl of Bristol having been opposed by 
the earl of Clarendon in the designs which ho 
had funned in favour of the papists, resolved to 
take all methods to ruin him ; not contented 
therefore with endeavouring to deprive him of 
the king’s favour, he forms Articles of High- 
Treason and other Misdemeanors against him, 
which he shewed to the king ; and though the 
king would have dissuaded him from it, yet the 
next day he carried the Charge to the House 
uf Lr>rds, which was as follows ; 

Articles of High-Treason, and other Heinous 
Misdemeanors, exhibited against Edward 
E arl of Clarendon, Lord High-Chan- 
cellor of England, in the House of Lords ; 
on the 10th of. July, 1663. By the Earl of 
Bristol.* 

That being in a place of highest trust and 
confidence with his majesty, and having arro- 

* See the preceding Case and the notes. 
See, too, his Speech in favour of lord Strafford, 
^ Cobb. Pari. Hist, 750, and his Case upon the 
Impeachment shortly affer preferred against 
himself, voi. 4, p. 133, of this Collection, where 
is inserted a character given of him by Lord 
Clarendon; who, when in banishment, com- 
posed another very copious and able account 
of him, which is printed in the Appendix to 
ihc 3rd volume of Clarendon’s State Papers. 
He thus concludes it : 

** 1 did not intend to have reflected upon se 
many particulars, much less to have taken anj 
survey of the active life of this very consider- 
able person; but it was hardly possible to 
give any lively description of his nature end 
humour, or any character even of his person 
and composition, without representing some in- 
stances of particular actions ; %vhicb, being so 
contradictory to themselves anti so different 
from the same effects which the same causes 
naturally prodace in other men, can only qua- 
lify a man to make a conjecture what his true 
constitution and nature was, and at best it will 
be but a poQjeciure, since it is not posable to 
make a positive conclusion or deduction from 
the whole or any part of it^ but that aoolher 
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gat^i a supreme direction in all his majesty’s 
affairs, both at home and abroad, hath 
^ickedly and maliciously, and with a traitorous 
intent to draw scandal and contempt upon his 
majesty’s person, and to alienate from him the 
affections of his suVjects, abused the said trust 
in manner following, viz. 

conclusion may be as reasonably made from 
some other action and discovery. It is pity 
that his whole life should not be 'exactly and 
carefully written, and it would be as much 
pity that any body else should do it but himself, 
who could only do it to the life, and make the 
truest description of all his faculties, and 
passions and appetites, and the full operation 
of them; and he would do it with as much 
ingenuity and integrity as any man could do, 
and expose himself as much to the censure and 
reproach of other men, ns the malice of his 
greatest enemy could do; for in truth lie does 
believe many of those particular actions, which 
severe and rigid men do look upon as dishgur- 
ings of the other beautiful part of his life, to 
he great lustre and ornament to it; and would 
rather expose it nakedly to have the indiscre- 
tion and unwarrantable part of it censured, 
than that the fancy and high projection should 
be concealed, it being an infirmity that he 
woutd not part with, to believe that a very ill 
thing subiily and warily designed, and well and 
bravely executed, is much worthier of a great 
^irit, than a faint acquiescence under any in- 
felicity merely to contain himself within the 
bounds of innocence, and yet if any man con- 
cludes from lienee that he is of a fierce and 
impetuous disposition, and prepared to under- 
take the worst enterprize, he will find cause 
enough to believe himself mistaken, and thot 
he hath softness and tenderness enough about 
him to restrain him, not only from ill, but even 
from unkind and ill-nntured actions. No man 
loves more passionately and violently, at least 
makes more lively expressions of it ; and that his 
hatred and malice, which sometimes break out 
from him with great impetuosity, as if he would 
destroy all he dislikes, is not compounded pro- 
portionable out of tiie same fiery materials, 
appears in this, that he would not only, upon 
very short warning and very easy address, trust 
a man who liad done him injury to a very 
notable degree, but even such a man, as he 
himself liad provoked beyond the Common 
bounds of reconciliation ; he doth not believe 
that any body he loves so well, can be unloved 
by any body else, and, that whatever prejudice 
IS contracted against him, he could remove it 
if he were but admitted to conference with 
(hem which own it. No man cqn judge, hardly 
guess, by what he hath done formerly, what he 
will do in the time to come, whether his virtues 
will haire the betterand triumph over his vanities, 
or whether the strength and vigour of his ambi- 
tion, and other exotbitancies, will be able to sup- 
press and even extinguish his better disposed in- 
clinations and resolutions, the success of whiclv 
will always depend upon circumstances and con- 
VOL. VI. 


** That he hath traitorously and maliciously 
endeavoured to alienate the hearts of his ina« 
jesty’s sul^ectsfrom him, by wqids of bis own, 
and by artificial insinuations of bis ci:eaturea 
and dependences, that his majesty was inclined 
to popery* and had a design to alter the re- 
ligion established in this kingdom. 

tingencies, nnd from somewhat without, and not 
w^itkin himself. I should not imagine that ever 
his activity will be attended with success or se- 
curity, but without doubt, if ever his reflections 
upon the vanity of the world dispose him to 
contemn it, and to betake himself to a content 
plation of God, and nature, or to a strict and 
severe devotion, to which he hath sometimes 
some temptoiiqn, if not inclination ; or if a sa« 
dety in wrestling and struggling in the worlds 
or a despair of prospering by those stragglings, 
shall prevail with him to abandon those con- 
tests, and retire at a good distance fVora the 
court to his hooks and a contemplative life, he 
may live to a great and a long age, and will be 
able to leave such information and advertise* 
meats of all kinds to posterity, that he will be 
looked upon as a great mirror, by which well* 
disposed men may learn to dress themselves « 
in the best ornaments, and to spend their 
lives to the best advantage of their country.*’ 
3rd vol. Clarendon’s State Papers Appendix, p. 
Ixxiii. 

* “ By the stat. 13 Car. 2, c, 1. ** An Act 
for the safety and preservation of his majesty’s 
person and government against treasonable 
and seditious practices and attempt®,” § 2. It 
was enacted, ** That if any person or persons 
at any time after the 24th day of J urie, in tlfti 
year of our Lord 1661, during his majesty’s 
life, sliall maliciously and advisedly publish or 
affirm the king to be an heretic or papist, or 
that he endeavours to introduce popery ; (2) 
Or shall maliciously and advisedly, by writing, 
printing, preaching, or other speaking, express, 
publish, utter or declare any words, sentences, 
or other thing or things, to incite or stir up the 
people to hatred or dislike of the person of his 
majesty, or the established government ; (3) 
Then every such person and persons, being 
thereof legally convicted, shall be disabled to 
have or enjoy, and is hereby disabled and made 
incapable or having, bolding, enjoying, or ex* 
ercising any place, oflico, or promotion eccle- 
siastical, civil or military, or any other employ- 
ment in Church or State, other than that of his 
peerage, and shall likewise be liable tQ such 
further and other punishments as 4>y the com* 
mon laws or statutes of this reahn may be in- 
flict^ in such cases. ” . . ' . 

No measiurcs of Charles 2 exhibit his des- 
picable and detestable meanness, duplicity and 
want of principle, more strongly than does the 
whole tenor of his conduct respecting religion 
from the beginning to the end of his reigu. 
Mr, Fox well says, . * 

If any thing can add to our disgust at the 
meanness with which he solicited a dependence 
upon Lewis the I4th, it is the hypocritical pro- 
X 
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That in pursuance of that traitoroiM in- 
unt, he hath to several persons of his ma- 
jesty's Privy-Cotinctl held discourses to this ef- 
fect, v\i. 

♦•’That his majesty was dangerously cor- 
rupted in his religion, and inclined to popery. 

** That persons of that religion had such ac- 
cess, and such credit with him, that unless 
there were a careful eye had unto it, the pro- 
testant religion would he overthrown iu this 
kingdom ; and in pursuance of the said wicked 
and traitorous intcMit, upon his mnjesty^s ad- 
tnitting sir llcury Bennet to be principal Secre- 
tary of State, in the place of Mr. Secretary 
Nicolas, he hath said these v^'ords, or words to 
this effect : 

That his majesty had given 10,000i?. to 
remove a zealous protestant, that he might 
bring into that place of high trust a concealed 
papist ; notwithstanding that the said sir Henry 
Bennet^ is known to have ever been, both in 

fence upon which he was continually pressing 
that monarch. After liaving passed n law, 
making it penal to aihrin, (wlmt was true,) that 
he was a papist, he pretended, (which was cer- 
tainly not true,) to he a zealous and bigeted 
papist ; and the uneasiness of his conscience 
at so long delaying a public avowal of his con- 
version, was more than once urged by hiin, as 
an argument to increase the pension, and to 
accelerate the assistance he tvas to receive from 
France. In a later period of his reign, wl^en 
his interest, as he thought, lay the other way, 
that he might at once continue to earn his wage s, 
and yet put off a public conversion, he stated 
some scruples contracted, no doubt, by his af- 
fection to the protestant churches, in relation 
to the popish mode of giving the sacrament ; 
and pretended a wish, that the pope iniglil be 
induced by Lewis, to consider of some altera- 
tions in that respect, to enable him to recon- 
cile himself to the Roman church with a clear 
and pure conscience.’'' 

Some most curious particulars, .relative to 
this part of Charles the second’s History, are to 
be found. in the Piitces Historit/^tjes at the end 
of the CEuvres de Louis XIV.” Paris Edition 
1806 . 

* Burnet says ; He was a proiul man. 
His parts were solid, but not quick. He had 
the art of observing the' king's temper, and 
managing it hevond all the men of that time. 
He was believed a papist. He had once pro- 
ftesed it : ai?d when he tiied, he again recon- 
ciled himself to that church. Yet in the whole 
course oHiis ministry, he seemed to have made 
Jta muzim, that the king ought to shew no 
favour to popery, but that alibis affairs would 
be spoiled if ever he turned that way ; which 
made the papists become his mortal enemies 
end accuse nim as an apostate and the be- 
trayer of their interests. His chief friend was 
Charles Berkeley, made earl of Falmouth, who 
without auy visible merit, unless it was the 
maoaging the kingV amours, was the most ab- 
solute ef all the kiag’s favourites, and, which 


his profession and practice, constant to the 
Protestant Religion. 

That in pursuance of the same traitorous 
design, several near friends and known depen- 

was peculiar to himself, he was as much in the 
duke of York’s favour as in the king’s. 
Berkeley was^ generous in his expences : and 
it was thought, if he had outlived the lewdness 
of tlmt time, and come to a more sedate course 
of life, he would have put the king on great and 
noble designs. Tliis I should have thought 
more likely, if I had not had it from the duke, 
who bad so wrong a taste, that tliere was reason 
to suspect hisjudgment both of men, and things. 
Bennet and Berkeley had the management 
of the mistress. And all the earl of Claren- 
don’s enemies came about them: the chief of 
whom were the duke of Buckingham and the 
earl of Bristol.” 

It is certain,” says Rennet speaking of 
the Treaty of the Pyrenees, “ That the earl of 
Bristol, uho was tbe king's companion nnd 
guide to the place of this Treaty, and sir Harry 
Bennet vidio was the prime agent for the king, 
did both of them turn papists about this time ; 
as if they did it upon a compact then ina(ie.r 
And there is a story to confirm all, which I 
have reason to think true. Sir Harry Bennet 
was soon after seen to wait upon the king 
from Muss ; at which sight the lord Culpeper 
had .so much indigimtioii, that he wont up to 
Bennet, and spoke to this cirect : ♦ 1 sec what 
you are at : Is this the way to bVinv our 
master home to his three kingdoms f Well, 
sir, if ever you ond I live to see England 
touether, 1 will have your hrad, or you shall 
have mine.’ Which words struck such a 
terror upon sir Horry Bennet that he never 
dared to set foot in England till after the 
death of the lord Culpeper, who met with a 
very abrupt death within few months after the 
king’s return. When he was taken out of the 
way,sir Harry Bennet came to court, and soon 
arose into honours and preferments, and was in 
disguise a mere creature of the papists, and 
had the dying courage to take off that disguise.” 

Of the present matter he says ; ** The lord 
Chancellor Clarendon was sensible of this 
change in his majesty’s counsels and aifcc- 
tions ; and afterward took occasion, thus to 
express himself in a Petition and Address to 
the lords' at the time of his departing the 
kingdom, ♦ For more than two years 1 never 

* knew any dilTercnce in' the councils. — But 

* from the time Mr. Secretary Nicholas was 
^ removed fiom his place there were great 

* alterations ; and whosoever knew any thin|^ 

* of the court and counsels, knew well how 
^ much my credit hath since that time been 

* diminish^. — Nor hath tlierc been from 
< that time to this above one or two persons 

* brought to the council, or preferred to any 

* considerable office in the court, who have 

* been of iny iotimale acquaintance; or suspect- 

* ed to have any kindness for me, and most of 

* them most notoriously known to have beeii 
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ces of his have said, aloud^ that were it not 
for my lord Chancellor's standi^ in the gap, 
popery would be introduced in this kingdom, 
or words to that effecW ' 

That in pursuance nf the aforesaid traitor- 
ous design, he hath not only advised and per- 
suaded the king to do such things contrary to 
his own reasons and resolutions as might con- 
firm and increase the scandal, which he had 
endeavoured to raise upon his majesty as afore- 
said of his favour to popery, but more parti- 
cularly to allow bis luimc to be used to the pope 
and several cardinals in the solicitation of a 
cardinars cap for the lord Aubignvy one of his 
own subjects, and great Alaioiier at present to 
his royal consort the queen. 

* very long my enemies and of difierent judg- 

* ment and principles fnim me both in cliurch 

* ami state.’ — And it was indeed from ibis 
juncture of a popish prevailing interest, that 
the lord chancellor Clarendon began now to 
decline in bis royal master’s favour and to 
stand ready to be given up to bis enemies, and 
to bear tlte odium of every public miscarriage 
or misfortune. An>i therelbru in tbis session 
of parliament, on July 10, 1663, the earl of 
Bristol exhibited Articles of High Treason and 
other heinous misdemeanours against Edward 
earl of Clureiidoiii Lord High Chancellor of 
England, in the House of Lords.’^ 

After giving the Articles, he ‘proceeds ; 
** This Accusation seems rather to have been a 
personal quarrel than any serious concern for 
public truth and justice. The words that are 
charged ns spoken by him, were generally 
thought to have been the real expressions or 
suggestions of that great man, and was there 
not a cause ? They may be taxed for an inde- 
cent freedom, but they can be never imagined 
to have proceeded from any want of integrity 
or lionour. But indeed there seems a perverse 
turn in the articles, first to represent the lord 
Chancellor ns jealous of popery, and com- 
plaining of the king’s inclination to it, by taking 
new miuibtcrs popish! y aflfLCtcd ; and yet after 
all, to make the chuncellor himself the in- 
strument of tliijse very dehigns that were laid 
for popery and the profe^t promoter of them ; 
which the world did not then believe, and 
posterity docs less believe.” He coj^cludcs 
tints s 

** And so the Plot of running down this 
great man fell at present ; and yet this early 
step in it had gained very much of the designed 
efiect, which was to make him less gracious 
with his royal master, and less respected in the 
parliament; and less beloved by the people; 
and so by degrees a more easy prey when his 
enemies should again meet to hunt him down.” 

In the next year, 1664, Bennett was made 
baron and in 1672 earl of Arlington. He, was 
One of the Ca6a/, and died in 1685. See the Im- 
peachment against him in the year 1674, tn/ra. 
Bristol appears to have lost by this attack an 
Clarendon whatever weight he previously had. 
He died in 1676. 


** That in pursuance pf the same wicked and 
traitorous design, be had recommended to be 
employed to the pope one of bis own domes- 
tics, Mr. Rich. Scaling, a person (ihdtigh an 
avowed papist) known to be trusted end em- 
ployed by liim in dispatches aud negociations 
concerning affairs of greatest conceniment to 
the nation. 

That in pursuance of the said traitorous 
design he being chief minister of state, did 
himfielf write by the said Mr. liich. Bealing 
letters to several cardinals, pressing them in 
the king’s name to induce tlie pope to confer a 
Cardinal’s cap on the said lord Aubigny, pronii« 
sing, in case it should be attained, exemption 
to the Roman Catholics of England from the 
penal laws in force against them ; by wliich 
address unto the pope for that ecclesiastical 
dignity for one of his majesty’s subjects and 
domestics, he hath, as far as from one action 
can be inferred, traitorously acknowledged the 
Pope’s ecclesiastical sovereignty, contrary to 
the known laws of this kingdom. 

That in pursuance of the same traitorous 
design, he has called unto him several priests 
and Jesuits, whom he knew to be superiors of 
orders here in Enf^land, and desired them to 
write to their generals at Rome, to give their 
help for the obtaining from the pope the Car- 
dinal’s cap for tile lord Apbigny, as aforesaid, 
promising great favour lo papists her^, in case 
it should be effected for him. 

That he hath promised to several Papists 
he would do his endeavour, and said, he hoped 
to compass the taking away all penal laws 
against them, which he did in piirsnaiicc of tlie 
traitorous design aforesaid ; to the end they 
might presume and crow vain upon bis patron- 
age, and by their publishing their hopes of a ro* 
leration, increase the scandal endeavoured by 
him, and by his emissaries, to be raised upon 
his majesty throughout the kingdom. 

** That m pursuance of the same traitonius 
design, being entrusted with the treaty betwixt 
his majesty and his royal consort the queen, he 
concluded it upon articles scandalous and dan- 
gerous to the Protestant religion. 

** That in pursuance of the same traitorous 
design, he concluded the same marriage, and 
brought the king and queen together, without 
any settled agreement in ivluit manner the 
rites of marriage should be performed, whereby 
the queen refusing to be married by a Protes 
tant priest, in case of her being with child, 
either tlie succession should be made uncer- 
tain for want of the due rights of matrimony, 
or else Jiis majesty to be exposed to a suspicion 
of having been married in his own donnnions 
by a Romish priest, whereby all the former 
scandals endeavoured to be raised upon his 
majesty by the said Earl, as to point of Popery, 
might be confirmed and heightened. 

That having thus traitorously endesyourw 
to alienate the affections of his majwty s su^ 
jecta from him upon the score of relioon, he 
nath endeavoured to make use of al* ™ 
cipus scandab and jealousies, which he and hts 
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.emissaries bad raised in bis majesty’s subjects, j 
io raise from them unto himself the popular 
applauy of being the zealous upholder of the 
Protestant religion, and a promoter of new se- 
verities against Papists. 

That he hath 'traitorously endeavoured to 
alienate the affections of his majesty’s subjects 
from him, by venting in his own discourse, and 
by the speeches of his nearest relations and 
emissaries, opprobrious scandals against his 
majesty’s person and course of life, such as are 
not fit to be mentioned, unless necessity in the 
way of proof shall require it. 

*^That he hath traitorously endeavoured to 
alienate the affections of his highness the duke 
of York from his majesty, by suggesting unto 
him jealousies as far as in him lay, and publish- 
ing abroad by his emissaries, that his majesty 
intended to legitimate the duke of Monmouth. 

That he hath wickedly and maliciously, 
and contrary to the duty of a privy counsellor, 
and contrary to the perpetual and most im- 
portant interest of this nation, persuaded his 
majesty, against the advice of the lord general, 
to withdraw the English garrisons out of Scot- 
land, and to demolish all the forts built there, 
at so vast a charge to this kingdom. 

** That his majesty having been graciously 

1 >lea8ed to communicate the desires of the par* 
iament of Scotland for the remove of the said 
garrisons to the parliament of England, and to 
ask their advice therein, the said earl of Cla- 
rendon, not only persuaded his majesty actu- 
ally to remove those garrisons, without expect- 
ing the advice of his parliament of England 
cbheerning it, but did, oy menaces of his ma- 
jes^’s displeasure, deter several members of 
parliament from moving the House, as they in- 
tended, to enter upon consideration of that 
matter. 

** That he bad traitorously and maliciously 
.endeavoured to alienate his majesty’s affections 
and esteem from this his parliament, by telling 
bis majesty that there was never so weak and 
inconsiderable a House of Lords, nor never so 
weak and so heady a House of Commons, or 
words to that effect, and particularly, that it 
was better to sell Dunkirk, than to be at their 
mercy for want of money, or words to that ef* 
ftet. 

Tlmt he hath wickedly and maliciously, 
contrary to his duty of counsellor, and to a 
known law made last sessions, by which money 
was given, and particularly applied for the 
|naintaining*of Dunkirk, advised and effected 
the sale of the same to the French king. 

** That he hath, contrary to law, enriched 
himself and his treasures by the sale of offices. 

** That contrary to his duty he hath wicked- 
ly and cqrruptiy converted to his own use, 
creat and vast sums of public money raised in 
Ireland by way of subsidy, private and public 
benevolences, 'apd otherwise, given and intend- 
ed to defray the charge of government in that 
^^ngdom. ^y which means a supernumerary 
and disafiected army hath been kept up there, 
fpr want of mqney to pay them off, occasioned 
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it seems to be because of the late and present 
distempers of |hat kingdom. 

That having arrogated to himself a su- 
preme direction of all his majesty's affimrs, lie 
hath, with a malicious and corrupt intention, 
prevailed to' have his majesty’s customs fanned 
at a far lower rate than others do offer, and 
that by persons, with some of wljom he goes a 
share, in that and other parts of money result- 
ing from his majesty’s revenue. 

Jufy 10, 1663. Bristol.” 

The Earl of Bristol having exhibited against 
the Lord Chancellor, Articles of High- 
Treason, and other Misdemeanors, this 
Order was made by the House of Peers: 

Die Veneris^ July 10, 1663. Ordered, by 
the Lords spiritual and temporal in parliament 
assembled. That a copy of the Articles or 
Charge of High Treason exhibited this day by 
the ciirl of Bristol, against the Lord Chancel- 
lor, be delivered to the Lord Chief Justice ; 
^ho with all the rest of the Judges are to con* 
sider whether the said Charge hath been 
brought in regularly and legally, and whether it 
may be proceeded in, and how, whether there 
be any Treason in it or no, and make report 
thereof to this House on Monday next if they 
can, or else as soon after as possibly they may/’ 
Whereupon, all the Judges met at Serjeants- 
Inn in Fleet-street, and my lord of Bristol re- 
paired to us thither, desiring to see the Order; 
which being read, he told us he came out of 
respect to know of us whether we were inform- 
ed how it came into the House of Peers, whe- 
ther as a Charge or not ; but one of the 
Judges who had been present when it was de- 
livered in, saying, ^ We were tied up by our 
* Order,’ his lordship took some exception at 
the manner of his expression, as if his lord- 
ship’s address was unnecessary at that time, 
and taking it as a rebuke unto him, went 
away ; but according to our Order, which sup-* 
posed it to be a Charge of High Treason, and 
not mentioning Misdemeanor, we did upon 
consideration unanimously agree upon this 
ensuing Answer, which on Monday the 13th 
of July, the Lord Chief Justice Forster did de- 
liver in, viz. 

We conceive that a Charge of High Treason 
** cannot by the laws and statutes of this realm 
be originally exhibited by one peer against 
** another unto the House of Peers, and that 
therefore a Charge of High Treason by the 
** earl of Bristol against the Lord Chancellor, 
** mentioned in the Order of Reference to us 
** of the 10th of this instant July, hath not 
been regularly and legally brought in, and if 
the matters allcdged - in the said Charge 
<< were admitted to be true, although alledged 
to be traitorously done, ye( there is no Trea-> 
** son in it 

• See lord Hale’s Treatise on the Jurisdic- 
tion of the Lords' House of Parliament (pub^ 
lished by Mr. Uaigrave, 1796), pp. 94, 95, and 
Mr. Hargrave's Preface to that Treatise. 
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Which Answer being %iven in, the earl of 
Bristol took some exceptiohs at it, and some 
of the Lords inferred thence, that if it were 
irregularly and illegally brought in, it was a li- 
bel ; but we satistied them that it was not un- 
der consideration of us, whether it came in as 
an Inforinution or Charge ; our Order required 
us 10 give Answer to it as a Charge, ^dly. We 
did notmeddie with any thing concerning ac- 
cusing him of Misdemeanor, for our Order 
reached only to Treason. 3dly. It did not follow 
that if this Charge were irregular or illegal, 
that therefore it was criminal : There might he 
precedents to give colour to such kind of pro- 
ceedings, for which, till it be declared or 
known, that they are illegal, they are titular, 
and ought not to be punished. 

But it was much insisted on. That we should 
deliver the Reasons of our opinions, lord 
Bristol and his friends seeming unsatished. 

We replied. That it was never known, that 
when the JjNtice.s to whom questions tvere re- 
ferred from parliament had unanimously ntrreed 
in their Opinions, that reasons were required 
from them. Yet not^>I ithstanding, it being the 
desire of the Lords, after some things premised, 
and a desire that this should not be drawn into 
an exum pie, (which the Lords assented unto, as 
I took It, tor no order was entered concerning 
it, tliere being no Order, as I think, for delivering 
our Reasons entered, and it was agreed amongst 
us, that no note stionld bo reduced, lest we 
might be required to deliver our Reasons in writ- 
ing; nor had I time to digest it in writing, having 
only Monday night after conference with my 
brethren to think upon it,') 1 did on the next 
Tuesday, being the 14tfi of July, deliver the 
Reasons of all the Juoges, of their opinions, 
by their consents. To the iirst point, ** That a 
Charge of liigh-Trcasoii cannot originally be 
exhibited by one Peer against anotber unto the 
House of Peers,” the emphasis of the word 
originally was^sliewed.* 

For first, an Indictment of Treason against 
a Peer may be removed up to the Lords House 
to be tried, as it was in the SI Heii. 0, in the 

* Sir M. Hale, mentioning this case, saysy 

By the statute 1 Hen. 4, ch. 14, all these 
kinds of appeals in parliament are wholly taken 
away; And thefore, when the now earl of 
Bristol, prepared Articles of High- Treason 
against the earl of Clarendon, upon a refer- 
ence to all the judges, and upon great coii- 
sideration, the judges un& voce returned their 
opinions * That those Articles were contrary 
^ to that statute of the 1 Hen. 4, and could not 

* be preferred in the Lords’ House by the said 

* earl, or by any other private person. But im- 
peachments by the House of Commons of High- 
Treason or other misdemeanors, in the Lords 
House, have been frequently in practice, not- 
withstanding the statute of 1 Hen. 4, and ore 
neither within the words npr intent of that 
statute; for it is a presentment by the most 
solemn grand inquest of the whole ktOgdomJ’ 
PI. of the Or. vol. S, ch. 20, p. 150, 


earl of Devonshire*s Case, but a steward was 
then to be made. 

Secondly, If an Impeachment came from 
the House of Commons unto the Lords House, 
we did not take upon us the consideration, 
whether this could be proceeded in or not, for 
it was not the case to which we were required 
to give Answer. 

We replied, Upon the Statute 1 Hen. 4, c. 
14, which recites the many great inconveuien- 
cies and mischiefs by appeals, and provides that 
all appeals of things within the realm, shall be 
tried and determined by the good laws of the 
realm made and used in the time the king’s 
noble progenitors, and appeals of things out of 
the realm before the constable and marshal: 
But we relied upon the clause ensuing, And 
thereupon it is accorded and assented, That 
no appeals be from thenceforth made, or in 
any wise pursued in parliament, in time to 
come. I shewed appeals in this statute, and 
accusations by single persons, were one and 
the same thing, and that this statute reached to 
all appeals, charges, accusations or impeach- 
ments delivered in, in parliament, whereupon 
the person accused was to be put to his answer, 
and that they w ere hut several names of the 
same thing, I shewed first historically that the 
appeals the 11 R. 2, ^ and 21 li. 2, were 
but acQui^ations by those Lords of felony'' 
against the other, and diflftred from the case of 
the dukes of Hereford and Norfolk, which was 
to be tried ns 21 R. 2, PI. Cor. in Purl. No. 12, 
is by%the course of the civil law, and thereupon 
battle was waged. That though it concerned 
Hen. 4, in inteieat to confirm the 11 R. 2, and 
repeal the 21 R. 2, he being appellant in the 
former, yet he saw the mischief so great, that 
he himself made provision ag.iinst them for the 
time to come, and indeed, the mischief was so 
great that it ceased not after the destruction 
of many lords and families (there being Ux fa- 
litmi& in that 21 R. 2, used towards most of 
those appellants in the 11 R. 2,) till it tumbled 
king 11. 2, hrst out of his throne, and then into, 
his grave, 

Tliat there were but two sorts of proceedings 
in capitalibus, the suit of the party, which 
was called an appeal, or tlie suit of the 
king, who ought to proceed by indictment, 
and so to trial by virtue of Magna Charta. 
* Nec super eum ibimus,’ &c. and that, in an 
appeal, being the suit of the party, there was 
1)0 prerogative of appearance, if it were jsn 
appeal at the cotninon-law, 10 £dw. 4. LiOrd 
Gray’s Case. That an appeal was taken 
in the law-books frequently for ah accusation 
by the p‘<irty, 1 cited Westm. the 1st, c. 14, 
where the word appeal reaches to indictment; 
and 9 Coke, 119, t lord Zanchar’s case, that 
an appeal hath two significations, one general 
and frequent in our books for accusation, and 
Stamford, 124, in case of an approver, Che 

♦ See the Trial of Tresiliao, anie, vol. 1. 

P- ^ .1 . 

t See Tol, 9, p. 743. of tbu CvUectiOD. 
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felon after confession rna^ appeal, that is (snitli : 
he) accuse others, coadjutors with him to do 
the felony. C-.P. C. 129, appellant cometli 
from the French wordappeller, which sii^iiifies to 
accusei or ap peachy and 1 Co. Inst. sect. 180. 
Appel signitieth an accusation ; and there- 
fore to appeal a man is as much as to accuse, 
and in ancient books he thiit doth appeal a 
man is called accuiator^ %dde 9 £dw. 2, Arii-- 
culi Cltriy c. 16. That I knew no reason why 
in those tumbling times of R. 2, (which caused 
this statute, for the statute-roll is ^ Conient ad 
‘ autennent este cus en temps lu darrein roj/ 
R, 2,) they should proceed by way of appeal, 
but because tliey were then allowed at the suit 
of the party, to accuse any other of treason, 
but at the king’s suit there ought to be an 
indictment, and nn indictment could not be 
found but by jury. 

That in all other cases, an appeal was to be 
brought by the party concerned, the wife or 
heir, or party robbed, &c. But iii case of 
Treason, any man may appeal another, and 
therefore in all reason‘d it must be understood 
of an accusation, and any man might ac- 
cuse another of Treason ; and if it can be 
proved by witnesses, it must not be tried 
by battle, as other appeals may. I concluded 
that the 8 lien. 6, No. 38, this statute, 
the 1 lien. 4, c. 14, is recited, and de- 
sired it should be duly kept and put in exe- 
cution; tliat Stamford* 78 and Coke PI. Cor. 
31, 132, agree that appeals ot' High-Treason, 
were commonly used to be sued in parliaments 
till the 1 lien. 4, c. 14. Since which time this 
inj^nner of appeal hath gone out of use ; and 
1 said, I had searciicd many precedeuis, and 
thougii of late there may he a precedent (as it 
was of the earl of Bristol’s father against the 
duke of Buckingham, of some kind of im- 
peachment) yet 1 did confidently believe there 
was not since that statute 1 Hen. 4, c. 14, any 
one precedent of such an impeachment at the 
party-snit whereupon there w'as any indict- 
ment: In truth, in the earl of Bristol’s case, 
the Commons House did impeach the duke of 
Treason, and so the earl of Bristol’s impeach 
ment proceeded not. 

For the second point, “ That there was no 
Treason in the charge, though the matters in it 
are allcdged to be traitorously done.” I said we 
had perused each article seriatim^ and wc had 
found no Treason in them ; the great charge, 
which is endeavoured to be proved by many 
particulars, was, That he did traitorously and 
niahciously, to bring the king into contempt, and 
with an intent to alien the peoples affections 
from him, say, &c. such and such words, &:c. 

And so it runs on, That in pursuance of tlie 
traitorous intent. &c. he did, &c. and that 
in farther pursuance of the said traitorous de- 
sigp, &c« And in like manner was most of the 
articles upon which the characters of treason 
seemed to be fixed. I said that it is a trans- 
cendent misprision or offence to endeavour to 
bring the king into contempt, or to endeavour 
to niienate the people’s ndSections from him. 


but yot it was not treason. This statute, 13 Car. 

2 C. 1. makes treason during the king’s lifes 
'•ut if a mnii calls the king Heretic, or Papist, 
r that^ 1)0 endeavours to introduce Popery, 
whicli is more in express terms than the arti- 
cle of that kind insinuates) or bywords, preach- 
ing, prayer, to stir up the people to hatred or 
dislike of the person of hi^ majesty, or the esta- 
Mished government ; the penalty is only dis- 
bllily to enjoy any place ecclesiastical, civil, 
or military, and subject to such penalties as by 
the common law or statute of this -realm may 
be inflicted in such case, (which is fine and 
ransom, with imprisonment) and it limits a 
inie and manner of prosecution. 

Tliero was an objection made yesterday upon 
the 25 E. 3. That this being in parliament, the 
king and parliament had power to declare trea- 
son, and then we ought to have delivered our 
opinions with a qualification, unless it be de- 
clared treason by parliament where this charge 
Is depending ; to this I answered.^ 

1. It is not treason in pncsenli, and if such 
a declaration should be, non constat , whether 
it would relate to the time past. 

2. That I conceived that the statute as 
touching that declaratory power, extended but 
to such cases as were clearly felony, as single 
acts, if not treason, (the words being) whether 
it be treason or other felony ; hut in respect of 
the doubts of escheats, wltich, if treason, be- 

nged to the king; if felony, to the lords of 
the lee, it w^as left to the parliament. 1 did 
not say wc resolved the point. 

3. Tliat admitting the declui-atory power did 
extend to other cases tlian such as were before 
the judges, and was not taken away by 1. Mar. 
cap. 1. or any other statute, yet I read my 
lord Coke’s opinion at large, PI. Cor. Fol. 22. 
That this declaration mu^l be by the king, 
lords and commons, not by any two of them 
alone ; and we were now in a judicial way be- 
fore the House of Peers only ; and 1 did atlirm 
as clear law, that by this judicial way no trea- 
sons could be declared nor adjudged, but as 
were expressly within the letter of the 25 £. 3. 
and saich That statute 25 E. 3. was a second 
Magna Charta, and that their ancestors thought 
it their greatest security to narrow, and not to * 
enlarge treason, and cited 1 H. 4. cap. 10. to 
which in the parliament-roll Rot. No. 17. is 
added (it coming of the king’s free grace) that 
the lords did much rejoice and humbly thank 
the king: and 1 read the statute 1. M. cap. 1*. 

That the now carl of Bristol in my lord of 
Strafford’s Case, was the great asserter of the 
law against constructive and accumulative trea- 
son, which, if admitted, their lordships could 
better suggest unto them selves, than J express, 
how great a door they would set open to other 
incoiiveniencies and mischiefs to the peerage. 

* As to Treason at Common Law declara- 
ble by Parliament, though not within 25 Edw. 
3/ the note to Lord Capel’s case, ante^ vol. 
4, p. 12, 13, and the case of the Eairl of f^nb; 
A. n. 1678 ; 
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1 concluded with reading the Act, 14 Car. 
for reversing ihe attainder of fhe earl of Straf- 
ford ; the first part whereof 1 read to tiiem, 
wherein is expressed, That they, who con- 
demned him-, did purposely make an act of par- 
liament to condemn him upon an accumulative 
treason, none of the pretended crimes being 
treason apart, and so could nut he in the 
whole, if they had been proved. 

A fieri had spoken to this effect, the earl of 
Bristol seemed to acquiesce, insomuch as con- 
cerned our opinions ns the case wns delivered 
to us : but it being to be put to the question, 
Whether the Lords did concur with the Judges 
opinions, and liimsclf being concerned in the 
illative, that therefore the charge was illegal 
and irreaulnr ; yet not being intended by him, 
as ho said, as a charge, but an information, he 
desired (though as the case was put to us, it 
it was a good inference) that the voting of that 
might be spared till it was resolved by the Lords 
whether he delivered it in as a charge, or 
only as an information for the matter of the 
charge, if it should be thought fit for their lord- 
ships to proceed in it : after sotne debate upon 
the question, the Lords resolved the same day, 
according to our opinions, 

1. “ That a charge of high- treason cannot 
by the laws and statutes of this realm he ori- 
giunlly exhibited by one peer against another, 
unto the House of Peers. 

2. “ That in these Articles, if the matters al- 
ledgcd in them were admitted to he true, 
there is no treason in them. And because 
the Lords unanimously concurred in them 
(Lord Bristol freely as any ether) it was by or- 
der entered, That these Votes were nem. cow." 
jVu/c, That in Judge Huttoirs Reports, the 

Resolution of the Judges is expressed to be, 
That a peer cannot be impeached but by in- 
dictment, and Mr. llushworth in his Colleo 
tions, Fol. 272, expresses such an opinion to 
be delivered by the judges, in 1 or 2 Car. but 
apoti search it was found to he entered in the 
Journal of Parliament of that lime, hut it was 
cautious, referring to the common- law only. But 


that for proceedings in parliament it did not 
belong to them to determine, or to that effect ; 
but no mention of 1 II. 4. ca|^. 14. It hath 
been credibly reported that some of the Judges 
in my lord ofStralford’s case, being asked soma 
questions, did with the like caution deliver 
their opinions, and did speak with reservations, 
(as the case -is put) though they upon hearing 
did know i:ie case mis-pnt? which, after treu- 
bled the conscience of one of them, ut audivi) 
being a grave learned niuii ; for Suppression of 
the trutli is the oppression of the irinocent."' 
Pide Pcacock’j Cnse, Co. 9. Uep. Fol. 71. But 
WG bavins the case referred to us in parliament 
upon Articles exhibited in parliainenr, did re- 
solve to deliver our Opinions without any such 
reservation ; the act of 1 IT. 4. being express 
against appeals in parliament (and of acts of 
parliannents after they arc once made, none 
under the king, and without him, are interpre- 
ters but the judges. Sec King’s Answer printed 
in the old print of 3 Car. 1. at the end of the 
Petition.) And therefore did deliver these 
Opinions which I conceive of great benefit to 
the Lords themselves, and a just ground for . 
farther enquiry to be made, whetlier such im- 
peachments may he in the llouse of Peers for 
other misdemeanours, without the king’s leavc^ 
or being exhibited by his attorney. 

And secondly, to take into consideration the 
validity of impeachments of treason by the 
House of Commons, notwithstanding the late 
precedents, which yet ended in a bill, and so 
m the legislative, not judiciary way. 

Thus ended this attempt asnint-i the earl df 
Clarendon ; but thus far it Imd its cflcct, in 
diminishing tlie king’s favour towards him, and 
lessening his interest with the J^ords, and with 
the people, whereby he became exposed to a 
second attempt, four years after. 

Aug. SO, 1007, the king removed liiin from 
his place of lord chancellor; and the House 
of Commons impeached him of high treason, 
andofltigh crimes and inisdenieuuots, in the 
rsiaiiner following : 


Proceedings against the Earl of Clarendon, a. d. 1667 , upon aa 
Impeachment of High-Treason and High Misdemeanors. 


[The following passages relating to these 
Proceeding's are extracted from Burnet : 

** The Dutch war had turned so fatally on 
the king, that it made it necessary for him to 
try how to recover the affections and esteem of 
his people. He found p. slackening the execu- 
tion of the law went a great way in the city of 
London, and 'with the trading part of the na- 
tion. Tlie House of Commons continued still 
in their fierceness, and aversion to all moderate 
propositions : but rn the intervals of parliament 
the execution was softened. The earl of Cla- 
rendon found his credit was declining, that all 
the secrets of state were trusted to Beonet, 


and that he had no other share in them tlian 
his post required. The lady Castleiuatn sec 
herself most violently against him. And the 
duke of Duckingham, as often as he wns ad- 
mitted to any familiarities with the king, stu- 
died with all his wit and humour to inuke 
lord Clarendon and all his counsels appear rir 
diculous. Lively jests were at all rimes apt te 
take with the king. The earl of CJarcndon 
fell under two other misfortunes before the 
war broke out. The king had granted h>m a 
large piece of ground near St. James’s Co 
a house on ; he intended a goad ordinary 
bouse; bur, not understanding tlioae matters 
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hioiftttlf he put tlie manfiging of that into the 
hands of others ; who run him into a vast 
ohai^e of ahouir 50>000l. three times as much 
at ha had designed to lay out upon it. During 
the war^ and in the plague year, he had about 
300 men at work, which he thought would 
liavt been an acceptable tiling, when so many 
men were kept at work, and so much money, 
as was duly paid, circulated about. But it had 
a contrary effect. It raised n great outcry 
against him. Some called it Dunkirk house, 
iiifimating that it was built by his s^are of the 
price of Dunkirk. OUkts called it liolland 
house, because he was believed to be no friend 
to the war : so it was given out, tliat be had 
the mone^ from the Dutch. It was visible, 
that in a time of public calamity he was build- 
ing a very noble palace. Another accident 
was, that before the war there were some de- 
signs on foot for the repairing of St. Paul's : 
and nnany stones were brought thither. That 
project was laid aside during the war. lie 
upon that bought the stones, and made use of 
them ill building his own house. This, how 
slight soever it may seem to be, yet liad a 
great effect by the management of his enemies. 
Another misf^oriune was, that he lost his chief 
friend, to whom he trussed most, and who was 
his greatest suppoit, the earl of Southampton. 

** As soon as the peace was made, the king 
saw with what disadvantage he w*as like to 
meet his parliament. So he ihrm^ht the dis- 
gracing a public mitiiscer, who by his being 
long ill so high a post had drawn upon himself 
much envy, and many enemies, would cover 
hmifelf and the rest of his court. Other things 
concurred to set this forward. The king was 
grown weary of the c^ueen: and it was be- 
lieved lie had a great mind to be rid of her. 
The load of that marriage was cast on tlie lord 
Clarendon, as made on design to raise his own 
grandchildren. Many members of the House 
•f Commons, such as Clifford, Osborn, Ker, 
Littleton, and Seimour, were brought to the 
king ; who all assured him, that upon his re- 
storation they intended both to have raised his 
authority, and to have encreased his revenue ; 
but that the earl of Clarendon had discouraged 
it, and that all his creatures had possessed the 
bouse with such jealousies of the king, that 
they thought it was not fit to trust him too 
much, nor too far. This made a deep impres- 
sion on the king, who ‘was weary of lord Cla- 
rendon's imposing way, and had a mind to b& 
firted from the authority, to which he had been 
so long acoustomed that it was not easy to 
keep him within bounds. 

** Yet the king was so afraid to engage him- 
self too deep in his own affairs, that it was a 
doubt whetber he would dismiss him or not, 
if a tottcem of one of his amours had not 
t h at ye t i ed his resenunent ; so that what other 
eonsideratbiis eould net do, was brouf^t about 
by an iK grbmMied jcstloasy. Mistress Steward 
bed gamed so muah on the kii^, and yet had 
kept her gromid with eo much firmness, that 
lha kkig seeaied la de^pt tf possible to Igghi* 


mate his addresses to her, when he saw no hope 
of succeeding any other way. The duke of 
Richmond, being a widower, courted her. 
The king seemed to give way to it ; and pre- 
tended to take such care of her, that he would 
have good settlements made for lier. He 
hoped by that means to have broke the matter 
decently; for he knew the duke of Hicliinoiid^s 
affairs were in disorder. So the Ling ordered 
lord Clarendon to examine tiie estate he pre- 
tended to settle. But he was tuhl, whether 
true or false 1 cannot tell, that lord Clnreiidoii 
told her, that the duke of Richuunid's affairs, 
it was true, were not very clear ; but that a 
family so near related to the king could never 
be left in distress, and that such a match 
would not come in Jier way every day ; so she 
had best consider well, before she rejected it. 
This was carried to the king, as a design he 
had that the crown might descend tn his own 
grandchildren; and that he was afraid, lest 
stranee met hods should be taken to get rid of 
the queen, and to make wny for her. When 
the king saw that she had a iniud to marry the 
duke of Richmond, he offered to make her a 
duchess, and to settle an estate on her. Upon 
this she said, she saw she must either marry 
him, or suffer much in the opinion of the 
world. And she was prevailed on by the duke 
of Richmond, who w'as pns>ioiiare1y in love 
with her, to go privately from Whitehall, and 
marry him without giving the king notice. The 
earl of Clarendon's son, the lord Corubury, 
was going to her lodgings, upon some assigna- 
tion that she had given him about her affairs, 
knowing nothing of her intentions. He met 
the king in the door coming out full of fury. 
And he, suspecting that lord Corn bury was ni 
the design, spoke to him as one in a rage that 
forgot all decency, and for some time would 
not hear lord Corubury speak in his own de- 
fence. In the affernoou he heard him with 
more temper, as he himself told me. Yet thi^ 
mode so deep an impression, that he resolved 
to take the seals from his father. 

The parliament were upon their first open- 
ing set on to destroy lord Clarendon. Some of 
his friends went to him a few days before the 
parliament met ; and told him, many were at 
work to find out matter of aecusatiun against 
him. He best knew, what could be brought 
against him with any truth ; for falsehood Was 
infinite, and could not be guessed at. They 
desired, he would trust some of them with 
what might break out, since probably nothing 
could Im^^nccaled against so strict a search. 
And the method in which his friends must 
manasLe for him, if there was any mixture or 
allay in him, was to be very different from that 
they could use, if he was sure that nothing 
could be brought out against him. The lord 
]^rlingtoA and biriiop Morley both told me, 
tb^ tmked to this purpose to him. Lord 
ClarendoD npon that told them, that, if either 
in* matters of justice, or ip any negociations 
abroad, he bad ever received a farthing, he 
gave them leave to disown all friendship iw 
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bito. The French king, hearing he ^had sent 
for all the books of the Louvre impression, had 
sent these te^ him, which he took, as thinking 
it a trifle, as indeed it was : and this was the 
only present he ever had from any floreien 
prince: he had never taken any thing by 
virtue of his ofUce, but that which his predc* 
cessors had claim^ as a right. But now hue 
and cry were sent out against him : and all 
persons, who had heard him say any thing that 
could bear an ill construction, were examined. 
Some thought, they had matters of great weight 
against him : and, when tlicy were told these 
would not amount to high treason, they do 
sired to know what would, amount to it. 

« When twenty three articles were brought 
into the House against him, the next day he de* 
sired his second son, the now earl of Rochester, 
to acquaint the House, that he, hearing what 
Articles were brought against him, did in order 
to the dispatch oftnc business, desire that those, 
who knew best what their evidence was, would 
single out any one of the Articles, that they 
thought could be best proved ; and, if they 
could prove that, he would submit to the cen- 
sure due upon them all. But those, who had 
the secret of this in their hands, and knew they 
could make nothing of it, resolved to put the 
matter upon a preliminary, in which they hoped 
Co £Dd cause to hang up the whole afihir, and 
fix upon the Lords the denial of justice. So, 
according to some few and late precedents, they 
sent up a general impeachment to the Lords 
bar of high treason, without any special mat- 
ter; and demanded, that upon that he might 
be committed to prison. They had reason to 
believe the Lords would not grant this : and 
therefore they resolved to insist on it; and reck- 
oned, that, when so much money was to be 
given, the king would prevail with the lords. 
Upon this occasion it appeared, that the private 
animosities of a court could car^y them to es- 
tablish the most destructive precedent that 
could have been thought on. For if this had 
passed, then every minister upon a general im- 
peachment was tu be ruined, though no special 

matter was laid ^inst him. Yet the king 
himself pressed this vehemently. It was said, 
the very suspicions of a House of Commons, 
especially such a one as this was, was enough 
to blast a man, and to secure him : for there 
was reason to think, thateveiy person so charged 
would run away, if at liberty. Lord Clarendon’s 
enemies had now gone far : they thought they 
were not safe till his head was. off: and they 
apprehended, that, if he were once in prison, it 
would be easy eitto to find, or at least to bring 
witnesses agdiost him. This matter u all in 
print : so I will go no farther in the particulars. 
TheDiike was at this time taken with the small- 
pox : so he was out of the whole debate. Tlie 
peers, flight, that ageoerpl accusation' was 
onlv a clamour, and that their dignities si^fied 
Utua» if a clamour was enough to send tliem 
to prison. AU the earl of Clarendon’s friends 
pressed the king, much on bis behalf that lie 
spjght be %ufSatd to go off ipntly^ and Without 

VOt. VI* 


censure, since he hnd served both his father and 
himself so long, so faithfully, and with such 
success. But the king was now so sharpened 
against him, that though he named no particu- 
lars, he expressed a violent and irreconcilable 
aversion to him ; which did the king much 
hurt in the opinion of all that were not eng«^eil 
in the party. The affair of the king’s inqriiuge 
was the most talked of, as that which indeed 
was the only thing thatcould in any sort jqstify 
such a severity. ]^rd Clarendon did protest, 
some thathaa it from himself told me, tbiU he 
hud no other hand in that matter, dian asaconii- 
sellor : and in that he appealed to the king 
himself. .After many debates, and conlerences 
and protestations, in which the whole couk 
went in visibly to that which was plainly de- 
structive both to the king and to the ministry, 
the majority of the House stood firm and ad- 
hered to their first resolution against commit- 
ment. The Commons were upon that like to 
carry the matter fur against the Peers, as 
Dying justice. The king seeing this spoke to the 
duke, to persuade Lord Clarendon to gjo be- 
yond sea, as the only expedient that was left 
to make up the breach between the two houses; 
And he let fall some words of kindness in 
case he should comply with this. The curl 
of Clarendon was all obedience and submission ; 
and was charmed with those tender words, 
that the king had said of hitn. So, partly to 
serve the king, and save himself and taniily, but 
chiefly that he might not be the occasion of 
any difference between the king and tlie duke, 
who had heartily espoused his interest, he went 
privately beyond sea, and writ a letter from 
Calais to the House of Lords, protesting his in- 
nocence in all the points objected to him, and 
tliat he had not gone out of the kingdom f^ir 
fear, or out of any conscitiusness of guilt, but 
only that he might not be tlie tinbappy occa- 
sion of any difference between the two Housq^, 
or of obstructing public business. This put 
an end to the dispute. But bis enemies called 
it a confession of guilt, and a flying from jus- 
tice ; Such colours will people give to tlie nipst 
innocent actions. 

** A bill was brought in, banisliiiig him the 
king’s dominions under pain of treason if he 
should return; And it was made t reawn to 
respond with him, without leave froih the king. 
This act did not pass without much oppositiopau 
It was said, there was a known course of Iqw 
when any inan fled from justice : And it saepi- 
ed against the common course pj|* justice, 
make all corresponding withhim treason^ when 
he himself wos not attainted of treason ; 
could it be just to banish him, unlm a day 
were given him to come ui : And. then,' if }ie 
did not copie io„he uaij^ ihciir die, puhiw- 
ment upon contempt. The duke, whom the ^ 
king bad employed to prevail with him to wi^ 
draw hiniself, thdugfit was 
nojur Impress the* matttf ihoixie on the kif^; 
,whiicli he did so warmly, that for ^e 

a coldness between them was very visiblg/jjrhe 
part the king bad acted on thi? 
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lie known j and was much censured, ss there .rose what proceeding ought to be hnd upon in 
i just cause for it. The vehemence tliat he t, some moving to impeach him in the name ol 
wed in this fcboie matter was imputed by ^he Commons till articles should be prepared ; 
ny to very diATerent causes. Those who >tlicr8 tilled that witnesses sliould be first **** 
knew him best but esteemed lilra least, said to mined to see how the chaise could be made 
nie on tliis occasion, that all the indignation, ;ood, lest failing, it should reflect on the ho- 
that appeared in liim on this head, was founded lour of the House. After long deba^ a com- 
on no reason at all ; but was an effect of that mittee was appointed to search records for par- 
easiness, or rather laziness of nature, that made “tanientary proceedings in the like cases, and to 
him comply With every person that had the nake report. j u • 

greatest credit with him. The mistress, and Oct. tlOth. The report being made by sir 
the whole bedchamber, were perpetually rail- Thoinas Littleton, that various proceedings 
ing at him. This by a sort of infection pos-' vere found in several parliaments, it occasion- 
sessed the king, who without giving himself the id a long debate, several members speaking 
trouble of much thinking, did commonly go ;o the effect following. . . , 

into any thing that was at the present time the Sir Tho» Littleton. In cases criminal, w^ennd 
easiest, without considering uimt might at any proceedings to have been, sometimes by articles, 
other time follow on it. Thus the lord Cla- sometimes by word of niouih ; but m capital 
rendon fell under the common fate of great mi- crimes no proceedings appear till the earl ofSirsit- 
nisters; whose eropluynicnC exposes them to ford’s Case [a. d. 1644, enfe, vol. iii. p. 1381.J 
envy, and draivs upon them the indignatioa of against whom the House, carried up a gt nenil iin- 
ail who are disappointed in their pretensions, peachment, the reason « hereof seems to be this : 
Their friends (Jo generally shew, tliat they are Some votes w ere made in the House, at w'hich 
uniyUie friends of* tlicir fortunes: and upon the die king takes offence, as if they would proceed 
change of favour they not only ibrsakc thiein in upon common fjiue ; wherenpoii they vindicate 
their extremity, but, that they may secure to heir proceedings as done in a parliamentary 
themselves the protection ofa IK wnivoiirite, they . i • j 

will labour to redeem all that is passed by turn- ' vasion was to he resisted.^ He mentioned 
ing as violently against tlieiii, as they formerly many other odious particulars ‘which he said 
fawned abjectly upon them : And princes are ‘ he would prove,* and therefore proposed, 
80 little sensible of merit or .great services, that * That they would presently send up to the 
they sacrifice their best servants, not only when Lords to accuse him of High freasoii,^ and re- 
their affairs seern to require it, but to gratify quire that his person might be secured, 
the humour of a mistress, or the passion of a It may seem as if lord Crdreiidoii did not 
risjn<» favourite.*'] think the/our hundred country gentlemen com^ 

‘ petent even to direct the application of money 

October S,6ftQ67. which they had granted, for as Mr. Hatsell 

Mr. Edward Seymour * charged him eiru roce (S Free. 81), notices, his lordship meorioning 
with many great crimes, whereupon a debate an appropriation clause proposed by sir George 

Downing, expresses himself thus: ‘ThcSoli- 
* According to lord Clarendon's own ac- ‘ citor General brought in the Bill for Supply, 
count (Continuation of bis Life, 445); After ^according to course, in that form as those 
many days spent in close contrivances and * bills for money ought and used to be ; and 
comhinatinns, Mr. Seymour, o young man of ‘ after it had been read a second time, when 

f reat confidence and boldness, stood up in the * it was commitiedt Downing offered his pro- 
louse of Commons, ond spake long and with ‘ viso ; the end of which was, ‘ to inake all the 

t reat bitterness against the Chancellor, and ol ♦ money that was to be raised by this bill to be 
is great corruption in many particulars, by < applied only to those ends to which it was 
' which, lie said, * he had gotten a vast estate. * given, which was the carrying on the war, and 
^That be had receivcrl great sums of money from * to no other purpose whatsoever, by what au- 

Irdand, for making a settlement that every < thority soever/ with many other clauses in it 
hody complained of, and that left that king- ‘ so monstrous, that the Solicitor, and {»any 
dom ill as great distraction as ever ii had been.' others who were most watchful for the king^ 
That he had gotten great sums of money indi- * service, declared against it as introductive to 
vectly and tComiptly from the plantations, the * a commonwealth, and not fit for monarchy/ 
governments whereof he had disposed ; by pre- Lord Clarendon's Contin. p. 315. See further, 
ferments in the law andnii the church ; and for in p. 3.16, 317, ct seq. the arguments that were 
, the passing of charters. And that he had re- used for and against this proviso, at the Com- 
ceived 4,000f. from the Canada company for mittee of Council, which met in lord Claren- 
fttnblishing that company,' which was so great don's bedchamber, he being ill in bed; • the 
' md general a grievance to the kingdom. And, * King present.' 

which wniabove all this, that he hwi traitorously In the same yolumc, Mr. HaMll having oc- 
peiliHiaded, or endeavonred to persuade, the casion to mention some very ancient instances 
i piwg to dissolve the parliament, and to soyern of parliamentary appropriation of grants, and 
by a standing army ; and that he had said < that of examination into the particulars of expen- 
< 400 coonm gentlemen were only fit to give diture, says, ** The aiitiqut^of this practice 
fpiQiieyi ana did not understand how an in* ofappropriating the grants ofrarliament^ibeici 
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way, and appoint a committee to witlidraw for 
about half an hour to consider the matter for a 
conference with the Lords about the chaiige, 
and upon their report a general charge is car- 
ried to the Lords’ bar ; the principal charge 
Chen was for advising to bring over the Irish 
army, and the single proof v^assir Hedry Vane, 
to the impeachment wont up. for Iligh-Treason 
though no meniher would positively say he 
would make the charge good. So for the lijshop 
of Canterbury there was no impeachment, but 
a charge in general. And if you take not the 

Che little foundation there was for the lord 
Clarendon’s observation, ** That sir G. Down- 

* ing’s proviso, * to make all the money that 

* was to be raised applicable only to those ends 

< for which it was given, and to no other pur- 
^ pose whatever,’ was introductive of a com- 

* monwealtb, and not fit for a monarchy.” Tor- 
tunately this idea of sir G. Downing’s was fully 
adopted at the Revolution, and has from that 
time been strictly adhered to. It is, however, but 
doing justice to the character of lord Clarendon 
(at the same time that he is stated as being 
averse from the appropriation of the public reve- 
nue to the services voted by the House of Com- 
tnons^ to repeat the following anecdote, which 
is to oe found in Wei wood's Memoirs, p. 121 : 
** It looks as if Heaven took a more than ordi- 
dinary care of England, that we did not throw 
Up all our liberties at once, upon the Restora- 
tion of king Charles 2. : for though some were 
for bringing him back upon terms, yet, after 
be was oilce come he possessed so entirely the 
hearts of his people, that they thought nothing 
was too much for them to grant, or for him to 
receive. Among other designs to please liim, 
there w as one formed at court, to settle such a 
revenue upon him by parliament, during life, 
as should place him beyond the necessity of 
asking mure, escepc in the case of a war, or 
aome such extraordinary occasion. The earl 
of Southampton, Lord High Treasurer, came 
heartily into it, out of a mere principle of ho- 
nour and affection to the king ; but Lord Chan- 
cellor Clarendon secretly opposed it. It hap- 
pened that they two had a private conference 
about the matter ; and the Chancellor being 
earnest to bring the Treasurer to his opinion, 
took the freedom to tell him, * That lie was 

< better acquainted with the king*8 temper and 

* inclination than Southampton could rea^n- 

* ably expect to be, having had long and Jnti- 

* mate acquaintance with nis majesty abroad ; 

< and that he knew him so well, that if such a 

* revenue was once settled upon him for life, 
^ neither of them two would be of any further 

* use ; and they were not in probability to see 
^ many more sessions of parliament during 

* that reign.’ Southampton was brought over: 
but this passage coulcf not be kept so secret^ 
butahat it came to king Charles's ears; which, 
together with other things wherein Clarendon 
was misrepresented to him, proved the true 
reason why he abandoned him to his enemiel.’’ 
This is coutinned by bp. Burnet; See p. 5]9. 


saane course now, but insist upon examining 
witnesses first, the difficulties will be unan- 
swerable ; for is it like that men before they 
shall see you in earnest will have their names 
produced against the Earl of Clarendon -? If 
this be your proceeding, we must never ex- 
pect to impeach a great man more. Ifyou think 
there is nothing in the charge, leave it ; but if 
you think ’tis worih your while, take heed, of 
making^ suck a dangerous precedent as by neg- 
lecting it to wound your liberties ; but proceed 
in the usual way with a general impeach- 
ment. 

Serj. Maj/nard, I stand not up to give ad- 
vice, but to speak to mutter of fact in the bu- 
siness of Stratiord and Canterbury ; I attended 
that business from the beginning. Sir Johu 
Clotworthy informed something against Straf- 
ford to be direct treason, that be had assumed 
an arbi^ary power in Ireland, and dispossessed 
one Savage by force of arms, and unriertuok co 
prove it. Sir Henry Vane also told them, that 
he had a note taken out of his father's cabi- 
net, containing the advice which Strafford gai^o 
the king in that case ; namely, the king want- 
ing money, and the question being how: he should 
supply it, he rcpliect, * That if the parliament 
was refractory and w^ould not, you stand loosed 
and absolved from rules of government ; you 
have an army in Ireland which you may employ 
to reduce them.’ Then there was a debate 
whether they should accuse him of treason. And 
Sir Edward Herbert (the Attorney) said, If 
you are persuaded tbe truth is, as is, pretended, 
you may. And so it was; but when the close 
committee had examined the business, they 
moi’ed the House, that some lawyers might be 
added to them ; und liad they gone, when they 
said they were ready, thejr had not touched one 
hair of Strafibrd's head. Then it was considered 
what was fit to be done : To accuse liim of trea- 
son would be a dangerous precedent, and if out 
of many other crimes a treason could be drawn ; 
thereupon it was resolved, not to demand judg- 
ment from the Lords, because some articles were 
not treason. Then it was propounded not to 
state what bis oflences were, lest it should give 
advantage to inferior courts so to proceed ; but 
said, he deserved to be accused of treason; 
and in conclusion a proviso was added, not to 
make that case a precedent. For the bishop 
of Canterbury, tlie four articles were general 
and he was long in prison without any proceed- 
ing against him ; but after long time he de- 
murred, then new* articles were framed, on 
which he died. . * 

Mr. John Vaughan^ You have heard a 
charge opened of a strange nature, and 1 know 
not what part of it can be proved, but the 
reputation of this House is at stake, and of the 
king coo : For, where a charge is brought in hy 
some of your members, whereof one article is. 
That be should say such words of tl»e king, as 
by a statute made by you it a premunirc, and 
to gh*e counsel to levy war upon tbe kingdom ; 
-Is it agreeable to yoiir duty to the king and 
bWg^m ip le^ it die? For the person coaecm- 
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1 know not which way his honour can be 
whole without his jiving an answer to this 
^hai'att;. for maA the cDiisequencei if the king 
should take him to favour again before cleared, 
will not the world say a person is received to 
favour again, who gave the king counsel against 
tiie kingdom, and traduced the king, and how 
can lie be whole in his honour this 'way ? Ob- 
jection. But it will be said, we must have 
ground to put him to answer. Answer. Whe- 
tlier yott have ground enough to prove I 
know not, but you have ground* enough to 
snake him answer to clear himself. Suppose 
those two articles had been charged on a mem- 
ber of this house, what would it have become 
that member to do? Shouhl he sit still and say, 
I will make no answer, but see whether the 
bouse will make more proof? If he should do 
so, the not making an answer is reason enough 
to charge him. — I can give you instances of per- 
sdns charged in parliament, who, chough not 
nominated, yet being (as it were) pointed at, 
petitioned that they might answer, and so would 
any man; but when this is bruited up and 
down, will not the world say. You never ask 
party wliether he is guilty ? The duke of 
Suffolk was charged upon Common Fame, 
and' i£ that were a ground for a charge then 
^hich 1 do not say it was), so it is in this case ; 
put he moved that he might be heard ; and 
chough it vvas desired he might be committed, 
yet it was justly rejected till he bad answered. 
Then for the nature of the charge, if it be true, 
it is very high, l>ut whetlier*it be treason is ano- 
ther matter ; it is brought to you under no name, 
when you make the charge, it becomes you to 
say what it is; therefore choose a committee to 
reduce the accusation into heads, and bring 
them to you, w'ithout which you cannot right 
^yourselves, nor him, if innocent. — For the way 
of it, it cannot be thought fit to publish your 
witnesses and the matter before-hand; if in 
private causes the defendant and plaintiff should 
have a publication before hand, no cause would 
be rightly judged, much less when you have 
publication of all which concerns the one, but 
nothing of the other. Again, if a witness be 
examined concerning matters in his own know- 
ledge, if he gives evidence, where he is not 
brought judicially to give it, if he hath testified 
any thing which brings him within the statute 
of false news, how can he avoid the penalty ? 
For it is not enough for him to say he knows it, 
but he must have others to justify it. — As for 
the persons whu bring the charge, they are your 
own members, which the writs return for honest 
and discreet men ; and' if you are satisfied of 
^at,how can you reject their complaint, though 
g^iinded upon Common Fame, as all nccusa- 
lions are, seeing they tdl you, they can bring 
proof of what they say ? — Then for Common 
Faraie, if a man spends largely, and hath no vi- 
sible" way to get an estate, no man accuseth 
him to jl^ve gotten it nnlawfully ; yet he may 
be pgt, |p . clear himself from wbat Cpmnioii 
Fame, ch|vige4 him with. Upon suspicion of 
felony, I may bring a man before a mag^trate 


tp clear himself; so in the course of indict* 
ments and presentments, a charge is given of 
what things are to be presented; then a procla- 
mation is made, That if any one can give evi- 
dence, he may be sworn, but if no evidence ap- 
pear, yet they may indict. Then it will be said, 
the oath is a material thing, but we are proceed- 
ing without on oath. To this I answer. What 
this house shall charge is of more authority than 
the oaths of ordinary witnesses; peers, though 
not upon oath, are supposed to do right; so are 
we upon the reputation of our honesty and dis- 
cretion. 

Mr. Laurence Hyde* I am sensible the 
house may think me partial, but 1 shall endea- 
votir to shew myself not so much a sou of the 
earl of Clarendon ds a member of this bouse ; 
and I assure you, that if he shall be found 
guilty, no man shall appear more a^inst him 
than I; if nut, I hope every one will be for him 
as much ns I ; let every man upon his consci- 
ence think what of this charge is true, for I be- 
lieve that if one article be proved, he will own 
himself guilty of all. 

Sir Heneage Finch. An Impeachment there 
roust be, if there be cause; such accusations 
are not to be passed over in silence. I believe 
not one truth in the law more than this propo- 
sition, That there is no such thing as Treason 
by common law, or by equity, and we hold our 
lives by . that Ia%v ; Before the 25th of Edw. 3, 
a man could scarce speak any thing but it was 
Treason, in parliament or out; but no man 
ought to die as a traitor, who hath not literally 
offended that law, or some other made since : 
There is indeed in that law a proviso about the 
parliament's declaring what is Treason; but 
note the danger of taking declaratory powers, 
which I fear hath brought us into a reckoning 
of blood, which we have not yet paid for. 
The power of parliaments is double. Legislative, 
which hath no bounds ; Declaratoiy, by pro- 
nouncing judgments. And though 1 know not 
wbat the Legislative power of a parliament can- 
not do, yet it is not in toe power ofthe parliament, 
king, lords nor commons, to declare any tiling 
to be Treason, which is not in the common 
law felony before. The proviso in Strafford's 
case was, it is true, made for inferior courts ; 
but I hope we shall not so proceed as must 
needs draw after it a JVc trahatur in exemplum ; 
and your own act this parliament shews, that 
all done by Strafford, apart, or together, was 
not Treason : And it behoves us to take heed 
we thwart not our own argumenc.~For th^ 
manner, then, consider how you should proceed 
if it were out of parliament, and how the bring- 
ing of it into this House alters it. If it' were 

* The earl of Clarendon's second son. 

Is a man of far greater parts than the eldest. 
He has a veiy good pen, but speaks not grace- 
fully. He was tht^bt the smoothest man in 
the court : and during oil the disputes conCfro- 
ing bis lather, he made bis court so dexterously^ 
that no resentment ever appeared on that; 
head.’' Burnet. 
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out of parliament, without doubt the acco^a* ' 
tion should be proved before- hand, and those 
who discover it are guilty of felony. This pro- 
vides for the subject, that the witnesses must 
be two, and fbr the king, that none shall dis- 
cover the evidence'. But suppose the charge 
be for misdemeanonrs, the trial then is not to 
be hy the Lords, but by the Commons; for the 
Xonfs are his peers only in cases capital. How 
then doth the bringing it into parliament alter 
the case ? If the parliament set aside laws in 
this case, we should be happy to see law de- 
claring what is the power of parliaments. 
There is no precedent produced which is singly 
of weight to guide you, therefore if you pro- 
ceed, let it be as near as possible by the good 
old laws; namely, that there he an accusation 
founded upon an oath, and the evidence kept 
secret. I propose that way for the ^ cry reason 
that others oppose it, viz. the accusation goes 
over the kingdom, and it will bring dishonour 
to the house, the king, and the earl ; Fur the 
honour of the House it will be hard to say, the 
charge was brought in upon misinformation. 
A person accused for advising to bring in arbi- 
trary government, &c. and for saying the king 
is not fit to govern ; if tliis be true, though it 
he not Treason in the formality of tlie law, it 
deserves no less punishment than if it were ; 
but if not found guilty, consider the case, if 
one say, A killed a man, and it is not so, must 
not he give reparation ? We have an accusa- 
tion upon hearsay, but if it be not made good, 
the blackest scandal which hell can invent, lies 
at our door. 

Then Sir Tho, Mrers moving to refer it to 
the Comuiittcc of C*ricvances : 

Mr. Vaughan, You should have put the first 
question before another had been moved, the 
earl of Middlesex’s* (Cran field’s) case, will not 
hold parallel; he was accused of bribery, which 
might be proved by their own books, but this 
is for scandalizing the king, &c. And where 
shall the Committee of Grievances enquire 
about it? You say let them hear the persons. 
But suppose they be of the Lords’ house. Can 
you send for them ? Or if you do, will they 
come and say it ? The matter of this accusa- 
tion is such, that if it lies in the knowledge of a 
single person, if he delivers it extriyudicially 
(ivhich he doth, if not upon oath) he may be 
undone by it, and hazard . his person too: At* 
the Committee of Grievances tue persons must 
be known, and what they can say, aud then we 
may conclude w(iat will follow : Besides, their 
quality may be such as tliey cannot be brought, 
or their discretion such aa they will not answer. 

. Sir Richard Temph. Tell but the Lords that 
a man in public place hath misbehaved him- 
self, and they will sentence biiq, if he purge not 
himself; never yet were witnesses examined 
before the trial in case of ^-ea^n or felony, for 
then if there be two wituemes, a way may be 
found by poison, or some other way^ to take 
away one. 


Serj. Afoyaord. No man gan do what is just, 
but he must have what is true before him ; where 
life is concerned, you ought tb have a mond 
certainty of the thing, and every bne be able 
to say. Upon this proof, in my conscience, this 
man is Guilty. Common fame is no ground to 
accuse a man, where matter of fact is not 
clear: To say an evil is done, therefore this 
man hath done it, is strange in morality, more 
in logic. 

Upon the whole Debate * it was voted ; 

That the Committee do reduce the Accusa- 
tion to Heads, and present them to this House.** 

NiWember 6, 1667- 

Sir Thomas Littleton reports that the Accu- 
sation was reduced to Heads, which he read in 
bis place, and afterwards delivered the same in 
at the clerk’s table, which are as followeth, viz. 

I. That the earl of Clarendon hath designed , 
a standing army to be raised, and t6 govern 
the kingdom thereby, and advised the king to 
dissolve this present parliament, to lay aside ail 
thoughts of parliaments for the future, to go- 
vern by a military power, and to maintain die 
same by Free Quarter and Contribution. 

II. That he hath, in the hearing of tha 
king’s subjects, falsely and seditiously said. 
That the king was in his heart a Papist,-— 
Popishly affected, or words to that effect. 

III. That he hath received great sums of 
Money for the ])rocuring of the Canary Patent, 
and other illegal Patents, and granted illegal Iq- 
juuctions to stop proceedings at law against 
them, and other illegal Patents formerly granted. 

IV. That he hath advised and procured 
divers of his majesty’s subjects to be impri- 
soned against law, in remote islands, garnaon^ 
end other places, thereby to prevent them 
from the benefit of the law, and to produce 
precedents for the imprisoning any other of his 
majesty’s subjects in like manner. 

V. That he hath corruptly sold several 
offices, contrary to law. 

VI. “ That he procured his nfajesty’s Cus- 

toms to be farmed at under rates, knowing the 
same ; and great pretended Debts to bg paid 
by his majesty, to the payment of which bis 
majesty was not in strictness bound ; and hath 
received great sums of money for procuring thq 
same. ^ • 

VII. That he received great sums of mon^ 
from the Company of Vintners, or some of 
them, or their agents, for enhancing the prices 
of Wines; and for freeing of them from the 
payments of legal Penalties, which they had 
incurred. 

VIII. ** That he hath, in short time, gajnqd 
to himself agreateir estate than can be imaging 

• Fora fuller Report of this Deteto^ 
4Cobb.Parl.Hbt.67t). 


• See vol. ii. p. 1183.^ 
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to be lawfoUj sained in so short a time*; and, 
contrary to his oath, hath procured several 
. OtHhts, under she great seal, from hb in^est^t 
to himself, and hb relations, of several of hb 

* There is not any proof of corruption in 
Clarendon. He is said, indeed, to have been 
privy to Charles the Second’s receipt of money 
from Lewb tlie Fourteenth. But ot this charge 
(a heavy charge we may with Mr. Fox admit it 
to be) no proofs have oeen advanced. Of his 
averseness to corruption, Burnet relates an 
anecdote wiiicli should he here mentioned in 
honour of Clarendon. 

** At this time Monsieur Fouquet was gain* 
ing an ascendant in the counsels of France, 
Cardinal Mazarin falling then into a languish- 
ing, of which ho died a year after. He sent 
one over to the king with a project of an al- 
liance between France and England. He was 
addressed first to the earl of Clarendon, to 
whom he enlarged on ail tlie heads of the 
scheme he had brouaht, of which the match 
with Portugal was a main article. And, to 
snake all go down the better, Fouquet desired 
to enter into a particular friendship with the 
earl of Clarendon ; and sent him tlie offer of 
10,000/., and assured him of the renewing the 
same present every year. The lord Clarendon 
told him, he would lay all that related to the 
king faithfully before him, and give him his 
answer in a little time : But for what related 
to himself, he said, he served a great and 
bountiful master, who knew well how- to sup- 
port and reward hb servants : He would ever 
^rve him faithfully ; and, because he knew 
he must serve those from whom he accepted the 
hire, therefore he rejected the offer with great 
indignation. lie laid before the king the heads 
of the proposed alliance, which required much 
/Consultation. But in the next place he told 
both ^Ihe king and his brother what had been 
offered to himself. They both advised him to 
accept of it. Why, said he, have you a mind 
that 1 should betray you ? The king answered, 
be knew nothing could corrupt him. Then, 
said he, you know me better than 1 do myself: 
For if 1 take the money 1 shall finfl the sweet 
of it, and study , to have it continued to me by 
deserving it. He told them, how he had re- 
jected the offer; and very seriously warned the 
king fit tlie danger he saw he might fall into, if 
he suffered any of those, who served him, to 
he once pensioners to other princes: Those 
presents were made only to bias than in their 
counsels, atid to discover secrets by their 
mean^ : And if the king gave way to it, the 
Caking money would soon grow to a habit, and 
spread tike an infection through the whole 
court.” 

The st.ory of the attempt to bribe him is told 
with more circumstantiality, and in particular, 
with a lively representation of the peremptory 
and indi|(nant warmth with which he rgected 
the pecuniary oflbr, by lord Clarendon himself, 
in the * Continuation,’^ &c. The conclttsion of 
kb adrradve is worth insertion. 


majesty’s lands, hereditaments, and leases ; to 
the dbprofit of hb majesty. 

IX. That be intmuced an arbitrary go* 

** That afternoon the king and duke (who 
was likewise informed of the correspondence) 
came to the Chancellor, and found him out of 
humour. He told him, * that Fouquet could 
not be an honest man, and that he had no 
mind to hold that correspondence with him ;* 
and thereupon repeated what had passed in the 
morning, with much choler : Which made them 
both laugh at him, saying, * the French did all 
their business that way and the king told 
him ' He was a fool,’ implying ^ that he should 
take hb money.’ Whereupon the Chancellor 
besought him * not to appear to his servants so 
unconcerned in matters of that nature, which 
might produce ill effects ;’ and desired him to 
consider, * what the consequence of his receiv- 
ing that money, with what secrecy soever, must 
bo. That the Wench king must either believe 
that he liad received it without his majesty’s 
privity, and so look upon him as a knave fit to 
be depended upon in any treachery against his 
master ; or that it was with hb majesty’s ap- 
probation, which must needs lessen his esteem . 
of him, that he should permit his servants of 
the nearest trust to grow rich at the charge of 
another prince, who might the next day become 
hb enemy.’ To which the king smiling made 
no other reply, * than that few men were so 
scrupulous;’ and connnanded him * to return a 
civil answer to M. Fouquet’s letter, and to 
cherish that correspondence, which’ he said 
* might be useful to him, and could produce n6 
inconveniency.’ And so, when La Bastfedc 
(who could not forbear to use new importunity 
with him to receive the money, till he found he 
was much offended]) brought him the cipher, 
he delivered him his letter for M. Fouquet. 
And the next week after his return, the king of 
France writ to him in his own hand, * that the 
Gorrc‘spondence M.^ Fouquet had invited him 
to, was with his roi^esty’s privity ; aud that be 
was well pleased with it.* AncI so the corres- 
pondence continued -till that great man’s fall : 
And then the king sent all the letters which 
had passed, and cipher, to the Chancellor^ and 
writ to him, * from that time to communicate 
with all freedom with hb ambassador/ which 
he was before restrained from.” 

In the (Envres de Louis XIV, Memoires 
Hbtoriques, Premiere Partie, p. 66, that king» 
after stating his motivei for wishing the marriage 
of Cl^es the Snd,^ with the Princess of Portu- 
gal, gives the followinatuxxiunt of hb unsuccess- 
ful attempt to bribe Clarendon : 

** Je n^onbliai done rieu pour le porter h ce 
manage, et pareeque e’est une cour ou I’oii fait 
d’ordmaire beaucoup par I’acgent, et que let 
mtnbtres en cette nation out 6t6 fort souvent 
suspects d’fitre peosioDnaires d’Espagne^ et qua 
le chaiicelier Hyde, trhsbabile homme poor 1^ 
dedans do royanme, paroissoit alors avoir on 
fort grand pouvolr sor I’esprit daRoi,je liai 
avec loi ea paiticulicr une negficii^tion tiks-se- 
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verament in his ipnjest/s Plantations; and 
hath caused such as complained thereof before 
his majesty and council* to be long imprisoned 
for so doing. 

X. ** That he did rgect and frustrate a JPro- ^ 
posal and undertaking* approved by his ma- 
jesty* for the preservation of Nevis and St. 
Christopher’s* and reducing the French Plantar 
tions to lib majesty’s obedience* after the com* 
missions were drawn up for that purpose; 
which was the occasion of our great losses and 
damages in those parts. 

XI. That he advised and effected the Sale 
of Dunkirk to the French king* being part of 
his majesty’s dominions; together with the 
ammunition* artillery* and all sorts of stores 
there ; and for no greater value* than the said 
aiurnuuitipn* artillery and stores* were worth. 

XII. That the said eprl did unduly cause 
his majesty’s letters patents* under the great 
seal to one Dr. Croucher* to be altered* and 
the enrollment thereof to be unduly razed. 

XKI. That he hath* in an arbitrary way, 
examined* and drawn into question* divers of 
his miyesty’s subjects* concerniaa their lands* 
tenements* goods and chattels* and properties ; 
determined thereof at the council-table ; and 
stopped proceedings at law* by order of ihp 
council-table; and threatened some chat plead- 
ed the statutes of 17 Car. 1. 

XIV. ** That he hath caused Quo Warrantos 
to be issued out against most of the corpe^ 
rations ot Euglaud* immediately after their 
charters were confirmed by act of parliament; 
to the intent he might receive great sums of 
money from them* for renewing their chaners; 
which when they complied withal* he caused 
the said Quo Warrontos to be discharged* or 
prosecution thereupon to cease. 


XVI. ** That he hath deluded and betrayed 
his majesty and the nation in foreyn treaties 
and negotiations* relating to 'the late war : 
and diat^vered and betrayed bis secret coun- 
sels to hb enemies. 

XVII. « That he waea principal author of 
.he fatal counsel of dividing the fleet about 
June 1666.” 

Mr. Edw. Seymour, after having charged the 
lord chancellor* in general* thus expressed 
himself: He makes the earth groan by bis 
building* (the monument of hb great ne'U) as 
we have done under his oppression : And speak- 
ing of the king’s being a papbe* said. As if the 
ills be had done must be supported bv gre aler. 

^ Sir Tho, lAttkton, [On presenting the Ar- 
ides.] If he did not the crimes alh dged* he 
is* able to clear it upon others ; he whined 
after a peace. At^ the begiiiiiinjg of the war 
he had no preparations. The wind was «on- 
derfiilly in a corner* that the Dutch could not 
come out. He gave perpetual assurance that 
the French would not c<m)e out. he made plots* 
and a committee of Lords and Commons were 
appointed to enquire ; hut all came to no ef- 
fect; nothing discovered. lie made those ph»ts 
as a mund to raise tin army. The Comninna 
do of course send to the Loids. Tlio course is 
that the Lords do desire him to be serured. 

Lord Cornhury\. If any one Article in this 
Charge be proved lord Clarendon will submit 
I to the rest. 

Another particular touching the dividing the 
fleet* being cleliveied in* was added to the rest^ 
and the Heads again rend at the tuhle ; on 
which a debate arose* whether the Heads of 
the Accusations brought in agai.ist the earl of 
Clarendon should be referred to a coininittce 
to take the proofs. 

Mr. Dtwdmtll moves to ha\e the Heads 


XV. " That he procured the Bills of Settle- 
ment for Ireland* and received great sums of 
money for the same in most corrupt and un- 
lawful manner. 

crbte* inconnue mbme k mon Ambassadeur en 
Angleteire* et lui envoyai un bomme d’esprit** 
et qui* sous prfitexte d’acbeter du plomb pour 

mes bfitimens* avoit des lettres de credit jusqu’ 
d 500*000 liv.* qu’il offrit de ma part k ce 
mioiscre* sans lui demander que son amitifi. 11 
refusa mes offres avee d’autant plus de ro^rite* 
qu’en mbme temps il avoua ft cet envoy4* qu’il 
4toit lui-m5me d’avis du manage de Portugal 
pour rintdr^t du Roi son mahre*-A qui il le fit 
aprhs cela parler en secret.” 

"* La Bastide de la Croix* gentilhomme du 
llouergue* employ^ autrefois dans les n^go- 
ciations avec Cromwell. Le surintendant Fou- 
quet* oui avoit 4t6 charge des pfemifires ouver- 
tures dans cell^ci* ayant arrht^ pen api^ 
I’affaire fat confide au comte d’Estitmes* alors 
ambassadeur en Angfetem.” CEuvres ,de Loub 
XIV,vol.l,p.a(i. 


* The king had grantetl lord Clarendon a 
large piece of gr uiid near St. James's* to build 
a house on. He intended a good ordinary 
house; but not understanding these matters* he 
was run into a vast charge of 50*000/. Some 
called it Dunkirk-liouse* intimating that it was 
built by hb share t f the price of Dunkirk. ' 

Othrrs called it liolland-House* because he 
was thought to be no friend to the war.” Bur- 
net. — Lord Clarendon says himself* that he 
was not so much ashamed pf any one thing he 
had dune* as be was of t lie vast expence he had 
made in the building of his bouse* which had 
more contributed to that gust of envy that had 
so violently shaken him* than any misdemeanor 
that he was thought to have been guilty of. 
He adds* that it cosf a third part more than lie 
intended. Life, p. 5 1 2. 

t The earl of Clarendon’s eldest son. 
was 80 provoked at the ill usage his father met 
with* that he struck in violently with tiie pony 
that imposed the court.” Burnet.^On kn^ 
Jameses accession lie was wade Lord Fnvy 
Seal* and died in 1T09. 
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ktnitted to enquire the truth, and ari^ues that 

S moti fame is not sufficient to ' bring him 
A the stage.* ^ 

*Sir F. Goodrlek secpnds it, because new 
matter was now added to what was formerly 
charged viva voce in the house. 

. Sir A* Howard, Suppose the earl innocent, 
and yet charged and imprisoned (which is the 
worse of the case) he afterwards appears in- 
nocent and is discharged, receiving no more 
hurt than other subjects have done ; namely, 
one great man lately, (the duke of* Bucking- 
ham *,) Direct, But why should you commit 
him? Anm, For proof, whether the articles 
he true or not ; suppose men for self-preserva- 
tion wilLnot venture to come, not knowing how 
they snav trust themselves, and so you have 
no proof, he very guilty, and you not able to 
proceed ; is the inconveniency greater for an 
innocent person if he prove so, to suffer a few 
days, than for you to lose your reputation for 
ever. If this man be not brought to his trial, 
it may force him to fly to that which he coun- 
selled, that is, that we may never have parlia- 
ment more. 

Sir John Goodrich would have the gentleman 
make his own case. ' Moves that the impeach- 
ment niay not go out of the house, till recom- 
mended to a grand committee. 

Col. Birch t said that sir W. Peniiyman, an 
evidence against lord Strafford, was checked 
for not offering to give his evidence. 

Mr. Vaughan, You admit the Accusation to 
be matter fbr a charge, if the committee find 
proof; if you intend to make this a distinct case 
X leave it to you ; but if this be to settle the 
course of the proceedings of the house, I am 
against it; for this is ordering a wav of pro- 
ceeding in the earl’s case, which shall not be 
a general rule. Though I cannot say one of 
the articles to be true, yet I know them to be 
a full charge if made good, and you are pre- 
scribing a course neither proper nor ever prac- 
tised. A witness who speaks without oath is 
subject to damage ; not so upon oath, because 
the law compeU him: and whereas hath 
been said, if witnesses attest before the House 
of Commons, what judges dare meddle in it; 
I answer such judges are meddled in the Case 
,of sir John Elliot, &c. and the Ship Money. 

* See an account of this business, 4 Cobb. 
Pari. Hist. 341. 

t ** Col. Birch was a man of a peculiar cha- 
tacter. He had been a carrier at first, and 
retained still, even to an affectation, the clown- 
ishuess of his education. He got up in the 
j^ro^gress of the war to be a colonel, and to be 
concerned in the excise. And at the restora- 
Cion he was found to be so useful in managing 
the excise, that he was put in a good post. 
Ha WAS the roughest and boldest speaker in 
die boose# md talked in tlm language and 
Obrases of a carrier; but with a beauty and 
moquedee timt was always acceptable. He 
iqHwe always, rrith much life and heat; but 
J[ttdpnent was not bis talenr.” Burnet. 


Sir . John Holland, No man impeached in 
the House of Commons but bl»sied lor ever 
after; therefore we should be wary how we 
proceed. If nny person will undertake to inuka 
it good, as sir Henry Vane did lord StraQbnrs 
im|jeachment, he is for an impeachment. 

Mr. 3>v//70z<r, speaking of precedents, said, 
that precedents in the church by the fathers 
are rather to facilitate assent, than impose be- 
lief— fitter for lower courts than n parliament. 
As soon as their own matter is accorded, trea- 
son is done •away, as in the late precedents. 
One argument of the earl’s guilt is, that he has 
not put himself upon his trial all this while. 
We are now disputing whether we shall ever 
impeach any person. Of his own knowledge 
many persons have been menaced in case they 
give evidence. * Serpens qui serpentem devorat 
fit draco.’ Lord Clarendon has reserved to 
himself the monopoly of bribes. He says he has 
a moral assurance of the proof of all his charge. 

Sir R, Howard, If we proceed only by the 
common law, we may be censured at some of 
the bars below ; we must do it to satisfy and 
then not satisfy by doing it. Though common 
law lias its proper sphere, ’tis not in this place, 
we are in a higher sphere. If impeachments 
of this nature be not allowed, we have no way 
left of impcaching a great person. M. de la 
Pole so charged, and lord chancellor, who then 
governed all, and protfably in the fault then. 

Sir Henri/ North says, the amends he can 
make for any impertinency is not to hold them 
long. Understands the charge upon common 
fame only. Being without evidence, moves 
to have the articles argued head by head, what 
they amount unto. 

Sir Rob, Atkini, We have things at the 
third hand ; persons without doors say they 
knoit it by information. Urges the shame of 
accusing an innocent person ; and credulous 
persons will retain some of the accusations, 
though false. 

Sir W, Jjmther, In parliament 1 Car. com- 
mon fame was a good ground of proceeding in 
any accusation from the House of Commons. 
Resolved then upon the question in Dr. Turner's 
case against the duke of Buckingham. 

Sir Tho, Strickland, Lord Strafford com- 

E lained of nothing done before his trial, but at 
is trial, and put tt home to the Lords as their 
owfl case in accumulative treason. The hard- 
ship he rejects, but the easy one in proceediiqt 
he would have. Never knew a child named 
before born, and so would not have the imr 
peaclunent. 

Mr. Waller,* The door was locked in the 

* “ Waller was tlie delight of the house : and 
even . at 80 he said the liveliest thtng|s of any 
amobig them. He was only concerned' Ao say 
dbat which should make him be a^aud^, 
He deserves the character of being one of the 
great refiners of our language and poetiy ; He 
was for near 60 years, ope of the nest of our 
wVtters that way/’ Burnet. See also Johnson's 
Lift orhW. 
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debate of lord Straffurcrs and the abp. of Can- 
terbury’s- case. The reason, because of the 
greatness of the men. The king might dissolve 
the parliament before the impeachment. 

Sir li, l*emple. In several iiiipeachtncnts 
J10 .witness but from impeachments witliout 
doors. Grand juries present upon their own 
knowledge, aim if the fact known by any, 

> bound to present. M. de la Pole was im- 
peacJied, for cuininon fame. When voteil Im- 
peached, then time to inform a committee for 
accusations. 

Sir John Holland. In lord Strafford’s case 
xiifiirniation w.is tt> the coniiViittec of grievances 
by sir John Clotworthy — lie moves for parti- 
cular charge before impeached — Torches afar 
off make a greater show than near at hand. 
Prom lord Hacon. 

Sir Ch. Wheeler^ Cliarges him with coun- 
tenancing the Noii-coiifoniiists. lie charges the 
clergy w ith drunkenness in the pro clam at ion, for- 
getting gluttony, himself so guilty of, he made 
many a poor gentleman believe at Paris, that 
he came from his Embassy in Spain, full of 
money — he sent }>riiice Rupert into Germany — 
e igrosscs all iiioiiey and counsels — corresponds 
Cromwell, and h id tnoiicv from iiitn — 
the duke of York, till his alliance 
wc 'i ti.ft liter. 

. u being then put, that the Heads 
ot tl.e •' li: ./ion I'e referred to a Coinraitree 
to *!:"• Proofs, and Report; it passed in 
tin.* n L-ane 19^, to 128. The House then 
proceeded on the Heads of Accusation. 

November 7. 

The House resumed the farther consideration 
of the Heads of the Accusation delivered in 
against the earl of Clarendon. 

Sir Tho. Osborne* The king ready to change 
his religion ! — no money remaining — no per- 
son in employment, but who cun buy it — we 
are upon our last legs — no one man ever had 
more cmplnymeiits-— threatens any man that 
gave advice — no vessel to swim without his 
hand at the rudder — no money issued out of 
the treasury without ids approUition.— -Sir Wra. 
Coventry brought orders out of the chancel- 
lor’s closet, when the king was with him — if 
any other men had the thoughts, they had not 
the powerr-lie has no pique against him, but 

, • Sir Tho. Osborne was a very plausible 
speaker, but too copious, and could not easily 
make an end of his discourse. He had been al- 
ways among the high cavaliers, and missing pre- 
ferment, he had opposed the court much, and 
was one of lord Clarendon’s bitterest enemies.*’ 
Gurnet.— He was afterwards made Lord Trea- 
•urer and earl of Danby, aqd at last duke of 
Heeds. 

. t This expression (said by lord Clarendon 
himself to have been laid to bis charge by Mr. 
Seymour) was, That 400 country gentlemen 
were only fit to give money, and did not know 
hbw an invasion was to be resisted.^' Life, p. 
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as he is one of the 400t (9^ ihe House of Com* 
nibns) thought by the Chancellor useless and 
inconsiderable. • 

The First Article read. 

Sir Rob. Howard heard from persons of qua- 
lity, That it would be proved. 

The Second Article was read. 

Lord St. John. Persons of great quality have 
assured him to make it good, and if they per- 
form not, he will acquaint tlie house who they are. 

The Third Article read, 

Mr. Kd. Seymour. SuHlcient persons will 
make it good, with this iiddiiion, when he re- 
ceived the money, he said, * so long as the king 
is king, luid I lord chancellor, ilic paient will 
stand.’ 

The Fourth and Fifth Articles readT 

Sir R. 2\mpic. Divers have uiuJerraken to 
make them good ; if they do not 1 will name 
them. 

About ihn receiving Money of Vintners. 

Sir Rob. Carr. That he knows who will 
prove it. 

About Ills getting a great Estate so sud- 
denly. 

Mr. Rd. Seymour. I suppose you need no 
proof, the siiii Hlhnes :it noon day. 

Sir T. IMtlcton. Tho matter of fact Jn the 
Article is easy made our, for liis place as chan- 
cellor could 119 1 be vvortli above 4 or 5,0001. 
per aim. 

About jutroilucing nn Arbitrary Govera* 
inent in the Pluntattons. 

Sir T. Littleton and sir T. Osborne alledged, 
that niic Farmer and others cume from . the 
Barbaclocs to complain of it, and lodgeil their 
petition in tins hoii^e, b^t were imprisoned cliat 
they might not be beard v 

About frustrating Proposals for preterriiig 
Nevis, &c. 

Sir Ch. Wbeeler. The war, fire, and plague, 
not so great a loss as Nevis and St. Christo- 
pher’s. Nevis worth 20,000(. per aim. to the 
king, and be receives not a shilling of it. 

About the Sale of Dunkirk. 

Sir T, Osborne said, a great lord told him 
that the earl had made a bargain for Dunkirk 
three quarters of a ye ar before it was known. 

Mr. Walleri Paying fur Dunkirk would 
entitle it to the crown, and us to the keeping 
it. The king might as well sell the Isle of 
Wight. 

Mr. H. Coventry. It is as much treason to 
art with Dunkirk, as disband the guards ; both 
eing mentioned in the preaisble of the act for 
supplying the king. * 

Sir* R. Howard, thinks it was treason to sell 
the guards, if any enemy was in being. It is 
the way to confirm somebody else in the sale 
of Tangier too. A great man has said, if it 
could not he kept, it might he sold. He has 
heard the king" of France should say, lie hoped 
bis next purchase should be London. 

Mr. Frynne. never heani that ilie selling a 
place with the king’s consent, and the king had 
the money, was treason; but delivering u fort 
before reduced to extremity, is treason 

Z 
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Mr. Vaughan. Dankirk was on Requisition with the king's enenitesi and noS: betray him 
by arms^ and tbei’ef»>re not alienable Tan||;ier, to his enemies.* 

apportion with his wife, and therefore he might Lord Vaughan desires th^ betraying his 
dispose of it. Dunkirk as inttcfi the king’s domi- secret counsels may be pat into die Article ; 
mon as Scotland or Ireland, and to sell it is it will be made out by a persM of honour, 
treason by the law. that he would have disco^rered his secret coun« 

Sir Edw. Harley*. The king, apprehend- sels to his enemies. He spoke thrice to this, 
itig that the Spanish ambassador might impor- Sir John Holland moves that it may be de** 
tune him for it, bid him prepare an act for dared by the members who gave the induce- 
annexing it to the crown of England. The mclit for this head, whether they received in- 
Act of 1,500,000/. does, be conceives, declare formation from a foreigner or not. 
h to be part of the king’s dominions. He left Mr. Henry Coventry. ' Possibly a foreign 
there, in ready money, as appears, 0,640/. ac- ambassador, and no oatli can be given him. 
cording to the settlement of 600/. a week. A Mr. Vaughan. Achilles was said to be shot- 
place of extraordinary relief to us. free, and some would have the king to be trea- 

Mr. Stvynfinf in the charge of corresponding son-free. Positively says, it must be from a 
with Cromwell, alledges the act of indemnity. foreigner, or no way. 

Mr. Vaughan. The chancellor might, in his Lord Vaughan. Tied uj^n his honour not to 
defence, plead that or any other paidon, from discover the persons. At last, after some time, 
the king. brings this answer in writing to the table,' That 

Sir R. Howard would have him plead to it, lord Clarendon hath deluded Ins majesty and 
that they may know the king’s enemies from the nation in foreign treaties and negociations 
his friends. relating to the late war, and discovert his ma- 

Mr. Dodiooell let slip a word, viz. ' violent jest’s secret counsels to his enemies.’ 
stream against the chancellor called to the The question being propounded, That it may 
bar by mftny ; at last put to explain himself; he be declared, by the members tliat gave the in- 
professed no reflective intention, and liurably ducement for this Head, whether they received 
craved the pardon of tlie house. information from a Foreigner, or not ; and the 

Mr. Hampdenf spoke to that part of the act question being put, that the question be put, 
of indemnity, whi^ein the person grieved should it passed in the negative. It was then resolved 
have his treble damages in any court. l^liat these words ; ' and discovered and be- 

Sir John Denhatnl. The lord chancellor could trayed his secret counsels to his enemies/ be 
not be out-lawed ; hut he is not clear in equity, added to that Head. 

•—This Article was accordingly left oat. The 16th Article being then read, as amend- 

Mr. Thonm will make good, when it is con- ed, and the question being put, That the earl 
veuient, the article of coiincil-table-orders, of Clarendon, upon this Head, be impeached 
against law. of Treason, it passed in die aflirmative 161 te 

Sir Edw. MusUn asserts the article of Quo 69. 

Worrtlhros for the corporation of Canterbury. About Sealing Dr. Crowther’s Patent. 

The 16th Article was then read. Mr. Sirret. The king, gives the living to 

Sir R. Howard. No man cun deny that Crowther, in the grant is a mistake of a couiitv, 
corresponding with the king’s enemies is trea- Crowther finds the mistake, and petitions the 
son. If it be not, treason has neither imme king to amend it ; the king calls for the chan- 
jior definition. collor and seal, and in the king’s presence it 

Sir T. LUtletvn. Deluding his majesty !ii all was amended and sealed, 
foreign treaties relating to the late war. Sir Ihomag Littleioh. The crime seems as 
Setting out no navy, in expectation of peace, great as a Chancellor could commit ; the king 
and has caidertnking that the French would not was to present by such a day, or not at all ; 
alignge a^inst us, this last summer, when we the Ertor wa^ found after the day, so that die 
expected a peace in April, and had it not till king ^y act of parliament) bad lost his right. 
AitgikSt. Tlie Chancellor did alter the patent, and the 

Mr. Waller. He might hold correspondence record was fetched away by one of the Chan- 

cellor^l seivants, and brought back, rased and 
* He was got^or of Dtiiikiik when that altered, which might be done (and in other 
town was |Dld, 4e sirenuottsl^r opposed the eqscs is done) where a word only hath been 
sale of Dunkirk, and by his interest in the mistaken; but that is in case of something per- 
fuse of cbmmons proenrra a bill to be brought fectly in the king’s power, and to save new seal- 
hi, at the Restoration, for antiexinc it hisepa- 

tably to die crown. Bat it was laid aside after *"This was no sooner said than a young 
beioc once read. confident man, die lord Vaugban, son to the 

f Eldest Son of the fomous patriot. He had earl of Carhery, a person of as ill a face as 
before been chosen one of the five Knights of fome, his looks and nis manner bofth extreme 
tlje shire for Bucks, by the Protector in his bad, asked for the paper chat had been pre- 
parliament 1656, who also about the same time seated from the committee, and with . his own 
created him a lord, <>r a member of his uppei hand entered thesa wbids, ' That Mug a priv)r 
House. Ath.Oxon. vol. 5!. coun5tcUor, he had betrayed the kings acctets 

J The celebrated anthor of Cooper’s Hill. to die enemy.” Lord Clarendon’s Lifoi 
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ipg ; but here ceu4d be no nevr Healings the 
lime being elapsed : It was to throw another 
mao out of his freehold, and is a great er ime. 

About drawing Mens Lands into Question. 

Mr* Thomas, I shall be able to malte it out. 

About Quo Warrantos to Corporations* 

Sir Thomas JUUktm. This is so public a 
thing, that it need not bo proved. 

About the Settlement of Ireland. 

Sir R, Howards 1 doubt not but it will be 
made out. 

About Foreign Treats. 

Sir Thomas’ LiUtoton^ This will appear by 
the Treaties themselves, patting us in Impes of 
peace, and so hindering the Fleet's setting out. 

About Miscarriage of the War. 

Mr. Thomas, 1 want not persona to bring 
to make it good. 

Sir Thionuu litileton. Sir Edward Sprag 
desires money to give an intelligencer, and has 
it ; Sprag brings the intelligencer to the king, 
the king commands him to meet him at tU 
ChanceUor*s, there he met the king, and then 
order was given to divide the Fleet. 

Mr. Masssll chaigeth Mr. Seymour with 
sayi^ in his Accusation, That the king was 
insuli^ient for government, which is now 
omitted in the Charge^ and desires he may de- 
clare where he liad it. 

Mr; So^mour, The party that told me at 
first diflfered something oftecwards,. therefore i 
rather withdraw it than to trouble you with un- 
certainties ; but a gentleman in the House can 
give you further satisfaction in it. 

Sir John Dsnham, A peer of the land beard 
the earl of Clarendon say in u coach. That the 
king was an unactive person and indisposed fur 
government : This wiu be made good. 

Upon debate it appearing probable that these 
Words were spoken before the Act of Ob* 
iivion, it passed over. 

About the Customs. 

Sir R, Ttmple, 1 have been informed that 
he bad a share for underletting the customs, 
and iOvOOOL bribe foj getting pretended debts 
from the king. 

Sir Tho, Osborne, The earl of Clarendon 
said„ bid who would for the customs, none 
should have them but the old farmers. 

Mr. Prynne, Having gone over the Articles, 
we shouLd ktmw where and when the words 
were spoken. 

Mr. Srymmir, That will be a way to suppress 
the evidence. I hope you will impeach him 
at tlie Lords bar, and in due tune produce your 
wituessas. 

Mr. frynne. You must resolve to impeach 
him of ueasoB, or misdemeauor, and name it 
accoidingily. 

Sir Ed. Walpole. You ought first to give a 
Tide to your Impeachment; for if it be for 
treasos^ you will naove for commitment ; if it 
bo for impeachment in general,, not. 

Mr. Coleman, What is laid before you is 
only by hear-say, but no assurance that it will 
he made gpod ; only that if they who reported 
it do not maho it good, you shall know who 
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they ore. In the earl of StraflbnFs ease (the 
worst of precedents) the House proceeded not, 
till one spake in the House upon nis own know* 
ledge, and another engaged im reputation to 
make it good. 

Sir JRofr. Atkins. Those who have given you 
inducemeota to proceed, do it at third b^d, 
and though they may know the credit and im- 
partiality of those that told them, yet you 'do 
not. 

Sir Tho. Xittleton, A questionsbouldbe put, 
Whether tliis House hath sudicient inducement 
to iuineacb ? Afterwards consider what the 
title snail be, then appoint a committee to 
frame articles. 

Which question being put, was carried in the 
affirmative. Then adjourned 

November 9, 

The first Article read. 

Sir John Goodrich, Treasoii o^ht to termi- 
nate in an overt act, which designing is not, 
therefore pray read the statutes. I'hereupon 
sundry statutes were read: viz. 25 £d. 3, 
1 lien. 4, c. 10, 1 Ed. 6, c. 12, 1 Q. Ma. 
ISCar. 2, UCar. 2, c. 29. 

Mr. Steward declared it to be transcendent 
misdeineaaor, but.no treason. 

^ Mr. Vaughan, Two questions will he con- 
sidered, one. Whether what is charged in the 
Article wus treason in cominoii4aw before 
25 Ed. 3. That so we may undet stand the 
nature of treason ; the other, Whether by any 
subsequent act it iamade otherwise. 

Mr. Waller, The advice given to the king 
1 look upon to be this : to establish a new gp- 
vernuieiit ; to be governed by Janizaries in- 
stead of a parliament : to have a Divan and a 
great minister of state, instead of Vizier-Bassau, 
a worse plot tliau that of the 5th of November : 
there,, if the Lords and Commons had been 
destroyed, tliere would have been succession, 
but here both had been destroyed for ever. 
Then, in, order to the debate,, consider how the 
law looks on it ; for though we may accuse on 
Less evidence than she may judge, yet we 
must bo cautious in naming the crime : what 
therefore doth the law call this before 25 
Ed. 3. ? Then look whether the power of con- 
structive treason be taken away since. 

Sir F. Goodrich, The matter concerns life, 
therefore we should he wary in the exercise of 
legislative power ; you are not tied to rules, 
but you are now a step towards judicature s 
the common-law is Jus non Scriptura, and 
though every treason includes * felony, yet 
not every felony treason, 25 Ed. 3. Tliere is 
a declaratory power, whether a thing be 
treason, or other felony, not whether it be 
treason, and could not be declared treason 
if not felony before. In coses capital at 
common-law,* they might declare it treomn, 
but in cates not capital at common-law they 
D^ver exercised their declaratory pow'er.— 
Among other things that statute dcclaies fmae 
coiasd money to be. treaboo, which is but 
felony at common-law ; afterward money beuig 
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imported^ wluch was not according to the 
stamp, there was no punishment for it, but as a 
mi^emeanor : therefore 4 Hen. 7. Provision 
is made af;uiost that practice, and it is made 
treason ; hut if the pariianient*s declaratory- 
' power could have made it treason, what needed 
a statute on purpose } • So that I cannot think 
the article before you is treason, it not coming' 
within the words of the statute. 

Mr. Vaughan, I shall sneak to the first 
question, wliethfr this article was treason at 
cornmon-law ; and first remove what some 
have asserted, nniOely, that nothing is treason, 
but what was felony before 25 Ed. 3, where 

E ’ treason is spoken of, the wife killing the 
and, &CC. These words follow, if hereafter 
it come into question whether there be uiuither 
treason ? It shall not he resrdved by thojudges, 
till the parliament determine it ; for in petty 
treason, if it he treason, it must be felony, 
lecause there is killing. — ^Then comes more, 
whether raising, Ike, and it follows whether it 
be felony or trespass : and tlie thing itself is 
more »itraoge. !N^one ever doubted, hut that 
all treasons of 25 Ed. 3, was tn^ason before, 
and was so resolved 12 (|ueeii Eiiz. That by 
ilmt act the king declares what should be 
treason : namely, if any man vitiates the 
kin '*s eldest daughter, &c. But by tliis doc- 
trine if it were not treason, what was it ? 
Only adultery or fornication, when it is the 
eldest dauglitir, not the you attest. -—It hath 
been in all ages a reputation to persons 
who hu\o been counsellors to princes accord- 
ing l f eintMgencies to give counsel to extri- 
cate theiu t)iit of (lunger, nnd therefore hard 
to tax a iriinistcr of state in a case wdiich 
l.c ncqmiints his master with ; for there can he 
no tr(ois(in hur against the king himself. — I will 
shew you what I mean, it is true this is a 
tfoajijii wliich cannot arise from misprision, 
bocan^^e it was spoke to the kihjx himself; but 
as a minister of state he has liberty to give 
counsel for the king’s safety. If a person be 
able t'l inform his master what alliauces arc 
good far him, it is Ids diuy ; so what trades 
arc profitable, what uot, &c. So where men or 
money are wanting, to advi.se iiow to extricate 
is ctnnmendahJe ; hut when it comes to cliis, 
that he breaks in upon the laws, invading the 
contract between the king and his subjects, it 
will bo as if a man ndviseth, that if the king 
wants money, he may set up high-way men to 
take it, and bring it to him, and so* the skil- 
fiillcht fir breaking the law shall be esteemed 
the best (.'ounsollor ; therefore whoever thinks 
to seive his prince by breaking the laws, he is 
*o far from u wise man, tliat he is the highest 
criminal, &c. Thco for the nature of the thing, 
Che treasons declared 25 Ed. 3, were declared 
liy the king's commission, and the treasons 
were of that nature which concerned counsel, 
&c. they were not like to lie declared. And 
there rs a passage in G Ian vil, called * Seductio 
liotUini Regis,’ that is, deceiving the king to 
what is peroicious to hitn, and his people. — 


Now see the nature of this crime : if a man 
counsel his prince, and practise it such a way 
as shall render him prince of conscience, who 
hath broken his oath, and all this to his injury, 
so that he hath no assent to it. Compare this 
with any treason of 25 Ed. 3. Consider it: 
Here is a person who gives the king advice, 
which at once must make bis people see he bath 
broken all his faith to his kingdom (and is not 
the counsel of governing by an army such ?) 
all the laws broken, to keep which the king 
has- sworn, and this the king put upon, though 
not inclined to : I assert not this upon the 
earl of Clarendon, but upem the article. Who 
doth this counsels the highest treason against 
the common-law, because others are so ; but if 
a man will pretend to give counsel, wherein 
many shall have no benefit by tne law, he 
breaks all parts, and therefore 1 think this 
counsel was treason at dommon-law. 

Mr, Cokman, The question is, Whether it 
be in your power to declare this article treason 
by 25 Ed. 3. If he advised an army against 
the king’s consent, it is against the statute; but 
I suppose that the expression in the article was 
advice to the king in aid of his government. 
YoUr enacting power is a kind of oinnipotency, 
but ill a declaratory power you can declare no 
more than is coiiiinitted to you, and with safety 
to the subject you cannot dficlare this treason ; 
Then what must be our rule in declaring I dare 
not say : for scarce any man can tell what was 
treason before 25 Ed. 3, was made to bring 
things to a certainty, and what was uncertain tu 
them who made that law cannot he certain to 
ns now. As the judges can declare no other 
treason, so in your declaratory power, neither 
can you declare treason unless there be rescni- 
blatice to some other like case : The advice said 
ill the article to be given the king, cannot be 
within that statute, unless the counsellor must 
fun the hazard of his advice. 

Mr. Vavghan, The greatest declarations of 
treasons which ever were, equal not those 22 
llTich, 2, in Nociingliani castle : the Judges are 
culled to deliver their Opinions upon their faith, 
and they declare the acts to be treason, be- 
cause felony before, and though some of them 
were hanged for it, yet the parliament declared 
the same thhig. 

Serj. Mat/nard, Was what is mentioned, 
treason by tlie common law, though so said by 
the Lords ? and what was so declared was re- 
peated, 11. 4. 

Sir Tho, Littleton, Pray resolve whether it 
was treason by common law ; and if so, w hen 
made so. Some think not, because they hnd 
not the parliament declaring them treasons, as 
being so at common law, and that that statute 
WHS made to bound them, but that was only to 
bound inferior courts, not themselves ; for the 
ipiirliaoievit makes not a new crime, and then 
condemns it, but the crime was before, and the 
pai liament declares it. 

jSir Ed. *l'hurloe. Hath the parliament de- 
claratory power now i Yes, but it must be by 
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king and parliament, so it was in the case of 
the Genoa Ambassador.* The Judges would 
not conclude the articles treason, nor would the 
Lords alone ; and if you come to an equal de- 
clarative power with them, you must examine 
witnesses, or go by a hill. 

Seij. Curlclon, The question is. Whether it 
be treason by the practice of England ; the 
common law is the custom of England, and the 
usage is grounded on precedents. 1 know not 
one precedent where words or intentions were 
trea>on at common law, for they are not treason 
where no net follows. 

Sir R. Temple. The article is treason by 
coiiiiiioii law, and judges have recourse to Glan- 
vil, &c. who say, that giving advice to over- 
throw the realm is treason by common law. 

Serj. Maifuard. The qu»*stion is, Whether 
he shall be impeached of treason upon this ar- 
ticle P If you go to treason at common law be- 
fore 23 Ed. 3, you fly out of sight, for the word 
^educlio was soon alter called Sedition seducing, 
but not said to what; nor were those authors 
ever reputCii of authority ; It is true they are 
sometimes quoted for ornam,ent, but not argu- 
ment, aind not one case in one hundred of Glati- 
vtl is law ; but when a case comes that is the 
sheet-anclior of life, and estate, you shoiihl he 
wary; for by wit and oratory ihac may he made 
treason which is not; and tliis which is a great 
crime ought not, because great, to be made trea- 
fion. ^Object. But it wjll be said, levying war 
sigainsr the laW, is against the king, and here 
was an intent to alter the law. — Answ. True; 
yet a design to levy war is not treason within 
the statute, here is nothing of act, hut words to 
that end : If a counsellor gives had advice, it 
makes it not treason, but by a hill it may be 
inaile what you please. By that statute of 23 
I'!d. 3, are more treasons than are mentioned ; 
for it snith if any case happen, the judges shall 
fetay till the king and parliament hath declared, 
so that there is a power, but the modus is the 
question, whether by impeachment or bill ; you 
may the lalfer, not the former. It was done in 
Stiaflord’s Case;f but you have repealed it, 
and have sajd * None of which pretended 
‘ crifues are treason;' and what was pretended 
against him } That he had traitorously endea- 
vtuired (which is worse than designed) to alter 
the government, &c. Now where is the differ- 
ence.? Here is advice to raise an army, there to 
u«e an army raised, and these you hu^'e called 
pretended crimes, and no treason, which is not 
conipn headed by a law ; hut to impeach ns a 
trnip)r, and yet the thing no treason, is strange. 

* See this Case 3 Co. Inst. p. 8. Hot. Pari. 3 
Htc. st> No. 18. Placit. coram R^e Hii. 3 Ric. 
9, Rot. 8. 12. Co. Rep. 16. Holin. Chron. vol. 
8. p. 422. Killing the King’s Ambassador had 
formerly at the common law been adjudged 
Treason, 22 E. 3. Assis. pi. 49. and may still be 
•o by Parli.'inient, for the statute of 23 K. 3, is 
a rt strain t only upon the Judges, but not upon 
the Parliament. 

f bfee vol. 3, p. 1381. 


In this bouse, other than by bill, you have no 
power; you carry ^our impeachment to the 
Lnrds,ana they may give judgmesit without com- 
ing back to you ; declaring by hill is by way of 
judgment, but as an impeachment, is only an 
accusation : so that whatsoever the consequence 
is, the Lords judge it, and it never comes back to 
you; and if you go by bill you make it treason 
ejp poit facto, 

Mr. Vaughan. Concerning what you have 
declared about Strafford's, that this case is, if 
not less, equal to it, and you have declared that 
not One charge against him is treason, is true 
thus far ; when that act was made I repaired 
to it, because there were some things which 
should not have passed so, if there bad not been 
something to secure such charges as these ; for 
there is no expression of any particular cliarge, 
but that the charge against Che earl of Strafford 
was not, in the particular, treason ; and in the 
close of the Bill, it is said, that the whole pro- 
ceeding shall be taken away : and if so, no man 
should speak against the particulars, but look 
on it its repealed. — ^'rhen, this is said to be levy- 
ing war, and it is true, it must be actual, and 
so not witliin the charge. And the charge 
against Speiicer was for counselling the king, 
t<ic. and is called levying war against the king- 
dom, and the judgment against him was but 
banishment ; because the sentence was miti- 
gated at the iustance of the king. — And for 
counsel, though counsel is given but in words, 
yet words are more than counsel, and are an 
action, otherwise a counsellor is sworn to no- 
thing. — But it may be thought I have not dealt 
ingenuously with the house, than which 1 ab- 
hor nothing more; when the case of Straf- 
ford was before the Lords, I was of opinion the 
Parliament had no derjarntive power left, be- 
cause 1 lieu. 4, there was an abolishing of all 
declared treason, and that no treason for the 
futiirc'bhould be so, and tlien the treason about 
the Genoa ambassador was gone, and all de- 
clared treasons were gone, 1 Hen. 4, and no 
Statute hath recovered them; and if nil actual 
treasons were taken away, 1 Hen. 4, or if not 
then, 1 l^d. 6, then what doth the first of queen 
Mary do, unless it take away all declaratory 
treason f 

Upon the whole, the question was, Whetlier 
to accuse of treason upon the first Article ? 

Yeas, 103. Noes, 173. 

Kovember 11. 

The Second Article was read. 

Mr. Vrynn. Let the Act made by you, 
about defending the king, be read, because it 
limits prosecution to a time, to see if this be 
within limfk 

Mr. Vaughan, In things wherein there is 
a public defaming the king, it becomes no man 
here to defend the ^person accused ; if the 
chaise be not proved, let the party himself 
plead it ; yon bad that which induced you to 
imfjieach him, and have declared not to im- 
peach of treason upon, the first Article: and 
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ifauy 9S|j;t.^iU add tp ihe rest of the Articles 
may». b^t you oo^ht to accuse. 

Hr- Solicitor Fipch^ None accuseth but 
for justice sake, ^d should be gUd if the piurty 
incused prove himself iiinoceut. There is a 
duty to the king, and ta truth, and it is not 
fit that an article of this kind, brought into 
Die House, should be laid by, upon pretence 
that the time is elapsed ; for the criine is more 
than what is mentioned in the act made by 

S ou ; it is an offence at compion law, and if it 
e prosecuted by fine and imprisoumeot, no 
time is limited. 

The Third and Fourth Articles read and voted. 

Mr. Vaughan* Your reading every Article 
is needless, unless it be to see whether any 
one may be charged as treason, for if ouc may 
be objected against, so may all, as to misde- 
meanors. 

Fifth Article read. 

Sir John Sfiaw* The Old Farmers had not 
the customs till others said they would give no 
more, and tliey had no reason to thank the 
Chancellor, because they gave more than 
others : and I declare upon my life I know no 
reward given him. 

Sir Thomas Littleton* It appears by the 
Farmers confession that they had it 50,000/. 
under, besides time of payment, which was 
30,000/. more. 

Mr. 8ey»;toicr. You are at liberty to receive 
objections to the Articles, but though others 
bade more, they were told they should not 
have it, and bad about 1,000/. each given them 
to bid np more. 

Sixth, Seventh, Eighth and Ninth Articles 
read and voted. 

The Tenth, 

Mr. Vaughan* This is an Article of an high 
nature, Dunkirk was then as much a part of 
bis majesty’s dominions as Ireland, and if the 
sale of it be nothing, 1 know not what you 
wonld think of it if England should be sold ; 
you lately debated whether on the first Ar- 
ticle he sliould be accused of treason, and 
found by the statute of 25 Edw. S he could 
not, tbnu^ it was absolute treason at common 
law ; and it is reporjted abroad that 1 said that 
the right of the parliament in declaring treason 
is tsiken away, which I did nor^ for there are 
tremons iiut mentioned in that statute. There- 
fore it provided that the judges should not 
upon any ode treasoff proceed to judge, until 
det^ar^ before the king, and parliament, and 
what ia signified by it ? If we think before the 

e ng (iOidajmd Coaunons,that is impossible ; for 
w can the Commons possibly dediare bwre 
Ibe King wdliurda? aor was that the tase,bot 
that tbM >3 the ultimate powei^ oi determi n.- 
bM what the iwm ieiu a doubtful case. In wots 
^efi:ev let them pass frameourt to comet, m 
cQPia to ibe Urdh 94. Edw. 3. Iftbe 
jpdgss eminet tavAve what the last it» kis.to 
tobiiuii^ tbjt^rtbht it « ViestiOPr 


ble, but that it not in the House pf Commons, 
any more than in a writ of error : liow then is 
the case here 7 If a question be whether a 
thing is treason or not, it shall be resolved, 
where the law useth to resolve, that is, before 
the king in parliament, that is in the Lords* 
House. Had the words of the act been these. 
There sliall be no proceeding until resolved by 
the kiug in the lords House, and suppose 
that clause taken away, th.'it treason sbairnot 
be resolved ; but suppose it shall be decided 
otherwise, doth it follow it*is taken away ? No. 
If you charge treason which is not within the 
statu|^, it is another thing; but I said not, 
there us no t^ason at common law. 

Mr. Solicitor Finch. There was a great 
mischief an the declaring treason by parlia- 
ments; for Mortimer* was made a traitor for 
Incroaching upon royal power, which every 
man, who iucroacheth upon any power, doth. 
Hence the Commons petitioned the king to ex- 
plain what incroaching upon royal power was, 
and when no Answer could be gotten to it, 
25 Edw. 3 they petitioned it be declared 

certainly, and so treasons were enumerated ; 
and if the Judges be in doubt, it is provided 
that the King and parliament shall first declare 
it. — Declaration in parliament, is a decLaration 
before the King, Lords and Commons. Would 
our ancestors leave what is to be resolved 
treason to the Lords, and themselves have no 
share in it 7 And Talbot’s being declared 
treason by the Lords, it is said to be no trea- 
son by judge Coke (3 Inst. 22.) because the 
Commons had no band in it ; there is no trea- 
son in common law, because there can be no 
treason where there is no way to judge it, 
which is not at common law. 

Mr. Vaughan. When the law is made un- 
certain the Lords must declare it ; it appears 
there w^e treasons at common law not men- 
tioned, 25 £d%v. S. It i& one thing for a matter 
to be treason, before, imd the parliament de- 
clare it ; another, for the parliament to make 
a thing treason which wqs. not. 

Sir IV. X desire to. be resolved, whe- 

ther Dunkirk waft annexed to En^ao^, be- 
cause a bill to that end was carried, hut not 
passed. 

Mr. WalUr. Tq shew that Dunkirk was 
annexed to England* consider we were psyraing 
a bill for 1,200,000/. But when we were 
making a. preamble to the bill,, we were to seek 
for reasons Sw giving the mooej^ saeing we 
bad no war, some said to keep Dunkirk,, but 
we were, told we should tako heed of lookii^ 
upon it as annexed unto the crown; but it 
was repUeA Dunkirk was looked upon at a 
firuntier town* aisd ancordinglyiiotw in the 
IgU. Therefore Ibe saloof it treason. 

Mr. CmwXey- VmA it keen part of the 
crown Qf England,, what, needed a hill to make 
it So7 

Mr. Frpnnc. It cannot, bo treason, because 
sold by tlie king’s consents 

* See No. 8^ wd. 1. p. 51. 
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Mr. Vuu^an. If the king agreed to it, 
doth it follow that he, who adviseth the king to 
a thing destructive to hie kingdom aiid king, 
is not a traitor P If any part of the king’s do- 
minions may bo alienated, especially when a 
parliament is sitting, for they concurring, it 
may be alienated; by the same reason the 
king may alienate Ireland or England too with- 
out tlie parliament. For hy what act of par- 
liament doth the king bold Ireland or England P 
It is by acquisition ; I say not Tangier, for 
that was part of his portion, and is his own : 
but Dunkirk would have been the kingdom’s if 
not thus disposed of ; and though it might have 
been alienated with the parliament, it could 
no more without, than England or Ireland.. 

Mr. Ed. HartL The act of parliament 
for annexing was not this p^iameut’s, but of 
the convention, and came in tlius: the king 
was pleased to tell me, that the Spanish am- 
bassador might press him to pare with it, which 
he had no mind to do: therefore he would 
have a bill to annex it to the crown, which 
shews it was the king’s will to have it annexed ; 
accordingly this parliament passed it, and Dun- 
kirk might have been as useful os Calais. 

At length this Article was passed by, without 
determining whether Treason or not. 

Eleventh, Twelfth, Thirteenth, Fourteenth 
and Fifteenth Articles read and voted. 

The Sixteenth Article read. 

Lord Vaughan, 1 hroi:^ht in this Article ; 
his betraying the king’s counsels was to the 
Frencii king during the war, and that in the 
secrecy of state, which was tlie occasion of the 
late mischiefs. 

Sir Tho. Oiborne, That is direct adhering to 
the king’s enemies, and if so it is Treason. 

Mr. Solicitor Finch, This must he Trea- 
son if you have any inducement to believe it. 

Sir Rob. Howard, I have heard it from 
an eye-witness who told it me, and added that 
we are neither to be trusted nor dealt with, who 
trere so betrayed. 

Serjeant Maynard. Betraying the king^s 
counsel to his enemies is doubtless Treason. 
Corresponding is another thing. Betraying 
must be without the king’s knowledge, other- 
wise it is hut delivering the king’s words to his 
enemies. 

Sir JoAn Brampton. Did this inAihnation 
come from a subject, or from one of the king’s 
enemies P 

Sir Roh. Howard. I would not have brough 
you information from one of the king’s enemies, 
nor did I ever converse with them during the war. 

Col. BiVcA. We cannot accuse of Treason 
except it be said, betraying the king’s counsel, 
or corresponding with his enemies. 

Mt. Vaughan. You have declared that you 
have had inducement to impeach, and ought 
to put the question, whether on tbit article hd 
thall be impeached of Treason. 

Mr. Solicitor Finch. To betrny the king’i 
counsel, taken generally, Is nol treason, for if 
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nay he to the king’s friends ; but to his ene- 
mies, it is if die article be so. , 

Lord Vaughan. Let it he put, betraying 
lis majesty’s secret counsels to his enemies 
daring the war. 

Then the question was put, whether these 
new words delivered by the said Lord Vaughan 
should be added. And . carried in the affir- 
mative. 

Sir John Hull, Was this information given 
by an enemy or by a subject P 

Mr. Vaughan, It must come from a 
Toreigner or you could not know it ; may not 
tlie king have from a foreigner, a discovery of 
Treason against him P The end of questioning 
it must he to know the timn, for it might as 
well be asked whether his beard he red or black. 

Sir ITumas Meres. The words are * dis- 
covered,’ not ^ betrayed,’ and discovering may 
be witli the king’s consent. 

Lord Vaughan. Add llieword, ^ Betraying/ 
for so I meant it. 

Serjeant Maynard. Tliey who give the 
information say not they had it from more 
than one witness, which stat. Ed. 6. requires, 
and only one of them names the carl of Cla- 
rendon. 

Mr. Seymour. This exception is proper to 
be made before the judges. 

* 

Then the question was put, Whetlicr to 
impeach of Treason on this article, Yeas, 161. 
Noes, 89. 

Sir Tho. Littleton. That an impeachment 
of Treason and other crimes and misdemean- 
ours be carried up to the Lords against him by 
Mr. Seymour. 

Serjeant Maynard. For misdemeanour he 
may have counsel, not for Treason : There- 
fore so distinguish the charge that he may 
have counsel. 

Resolved, ** That a Charge be carried up.’^ 
Resolved, << That the Speaker and the whole 
House carry it.” 

November 19. 

It beine considered that if the Speaker go 
up with the charge, some dispute might arise 
about carrying the mace and otherwise ; it was 
Resolved, < That Mr. Seymour carry it.’ Ac- 
cordingly, he went, where at the bar of the 
House of Lords, the lord keeper Bridgman 
being come to the bar to meet hiQi,^hedelivered 
himself to this purpose :* 

** My Lords ; 

<< llie Commons assembled in parlimnent, 
having been informed df several traitorous 
practices, and other high crimes and misdo- 

♦ By a mistake instead of the 
Clarendon’s iinpeachment,the earl of 
whidi lay on the table, was put into Mr. Sey#. 
moor’s hands, and he was obliged *• 

bis memoi^ whan lie came i 

but be afterwards delivered a papdl* Of thenu- 
peaclunent to the clerk,” Grey’s Debates. 
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meanours, committed by Edward earl of Claren- 
don, a member of this honourable House, have 
commanded m^ to impeach him^ and 1 do ac- 
cordingly impeach him of high-treason and other 
crimes and misdemeanours in the name of the 
said Commons, and of all the Commons of Eng- 
land, and they have farther commanded me to 
desire your lordships to sequester him from 
parliament, and to commit lum to safe custody, 
and in convenient time they will exhibit arti- 
cles against him 

November 15. 

The Lords sent down to desire a Conference 
in the Painted Chamber. At which the earl 
of Oxford delivered a paper in writing (without 
any debate) the contents whereof were to 
this effect : ** The Lords have not committed 
the earl of Clarendon, because the Accusation 
is only of Treason in general, without charging 
any thing in particular/’ 

t 

Mr. Garraway, 1 had rather the House should 
lose the punishment of this man, (though a 
great ofFender) than that this House should 
'lose its privilege : for if tins House may at no 
time impeach a lord without giving in particu- 
lar articles, it may fall out to be at a t itne (us 
in the duke of Buckingham’s case) where a 
great man by his interest with the king pro- 
cured the dissolution of the parliament, and 
then the accusation falls.* 

Mr. Vaughan. Either you can justify your 
proceedings, so as to satisfy the lairds what you 
have done, or you cannot ; you must name a 
Committee as well to consider what you are 
to do, if your reasons satisfy not, as to draw 
those reasons. 

Mr, Solicitor Pinch, Without doubt this 
House was not mistaken in demanding that the 
party accused for Treason should be commit- 
ted ; that is, that treason is worthy of commit- 
ment, and you may find precedents that persons 
have been accused of 1 reason, and thereupon 
have been coipniitted : but the case is this, 
treason is an offence for which bail cannot be 
taken ; the Lords tell you not they will, or will 
not commit : but it is truq, persons have been 
committed for treason, and persons accused of 

* But see the note to this Case of the duke 
of Buckingham, anfc,voL 2. p. 14*16, and Mr. 
Selden’s speech on that occasion, ('i Cobb. 
Pari. Hist. 405) from which should have been 
ihserted in»that Case, (p. 448) as follows ; 

* All this time we have cast a mantle on what 

* was done last parliament ; but now, being 
^ driven again to look on that man, let us 

* proceed with that whicli was then well 

* IkgOn ; and let tlie charge be renewed that 

* was made last parliament against him^ to 

* which he made an answer; but the parti- 
' colars thereof were so insufficient, that we 
^ might demand judgment on that very an- 

* swer only.' See too Lord Dauby's Case, a. 
i>. 1678, jpesf. aod lord Stafibrd’s Case, a. d. 
1680. 


Treason, judges may commit or not.— Consider 
this law. Let the crime be wlmc it will, and 
iinpiiboning till the charge is given is but, an 
imprisoning to security, not to punishment : 
otherwise the law is not just *. and if the 
judges of the' King’s Bench have a judgment 
of discretion, whether to cumiiiit or not ; 
can we wonder that the lords ha\e not iippri- 
soned, till they know the article, when they 
have judgments of discretion thougli they 
knew It ? You may find precedents, but it is 
not an argument it must always be so : but as 
the judges have a latitigi*'' much more than the 
Lords ; the impeachtnent ijom the Coinmons of 
England is properly the king’s suit, for tiiere is 
no treason but against him, and if the jodges 
may bail in that case, may not the Lords P But 
you are not told he shall be bailed, but tln^y 
desire to know wliat his crime is, and then 
shall know their answer; the resolution sjerns 
reasonable, having gone no further, 1 cannot 
except against it. ^ 

Sir TItotnas LUtleton. The Lmig Parlia- 
ment had some good precedents which we are 
not to cast away, lest we smart for it. 

Resolved, To resume the debate to-mor- 
row.'' 

November 16. 

Mr, Vaughan. The Lords do not say com- 
tnitrucnis should follow because treason is 
bailable by tlie KingVBeiich : it is true, the 
King’s- Bench baiU for treasons, but bow ? If 
persons be brought ^thither for treason directly, 
there is no bail ; but when a commitment is by 
the council-table for suspicion of treason, then 
if the matter fall not out to be what w'as ex- 
pected, they give notice to take bail ; else the 
great article of the Great Charter, namely, that 
justice should not be delayed, nor denied, 
would be to no purpose ; ana in such a case a 
man may bo in prison for ever. On the other 
side, what is the case of committing for treason ? 
When a person is conimitr<.d by the council 
table, they say they do no more but by special 
command of the king, and that is the ground of 
his committing; and were not this so, what 
would follow ! Intelligence would be given of 
a treason discovered, wherein many might be 
concerned, and if they who commit should 
commit with the treason, all the complices 
would escape; and therefore sometime they 
make it treason general. Then for the 
case, before you have gone up with a charge 
of treason generally, which is to the Lords 
a warrant sufficient ibr commitment, say they, 
we will know the particulars ; then will not the 
same inconveniences follow, if other persons 
be concerned, and so the danger of all exposed 
upon the nicety. — If a business comes before 
this house, which concerns others, and may 
prove treason, if we go to the Lords, (for we 
have not jurisdiction except in case of our 
privileges) but are not yet ready to bijng up 
particulars, and desire the Lords to apprehend 
such persons, would it be reasonable for them 
to renise it, there being no inconvenience like 

4 
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to follow the doing it, much the not doing it ? I 
•ay not to coiumit them, aaci we not prose- 
cute, for that is delay of justice.— Q. But why 
do the Lords refuse F — Ans. Though I have 
gimt respect, to the Lords, yet to clear some- 
thing in point of privilege, the Lords have the 
same privilege with us in point of speech, their 
members, Ac, as they are essential to pass 
laws ; but that great privilege which they often 
assume as peers, is as the king is there present 
in the highest court: how then will it fall out 
in respect of this privilege ? If the king be there, 
there be many things which the Lords as peers 
cannot pretend to, for the king hath often sat 
there not only in passing bills, but in judgment. 
Had this Charge then come before the king 
there, it had been reason if the king should 
have said, ^ 1 desire to know what this treason 
^.is;* we must then have told it, because he, 
whom it concerned, required it ; or if we de- 
sired commitment, he, who could release or 
pardon him, might say, ^ Let him be bailed.' 
The Lords indeed retain this privilege, but it is 
in the king's right, not as peers. — Now we 
have carried a Charge, if the Lords bail him, I 
know not what would follow, for no example 
can be given of it, and 1 think they will not do 
it, if the king di> not direct it. — On the other 
side, I would' be glad we might be no more 
troubled, than is necessary, because others are 
listening what we *do, and think there is no- 
thing in the case : therefore I am not for delay, 
but for satisfying others, that what we have 
done is not barely for imprisoning the carl of 
Clarendon, but for justice ; and if you go this 
way. give the Lords the reasons why we sent 
the Charge as we did, and yet keep up their 
Privilegen, and declare so to them. — But then 
we must up with more than that head, on 
which we resolved to impeach of Treason, for 
your Article must bq so formed as to make it 
a charge fit to he answered for time and place, 
and that Article hath something of that, which 
must be penned so as to make it more certain ; 
for the Article goes but thus : That there was 
discovery and betraying of the king's counsels 
to his "enemies, and if you leave it there, 
those, who scruple doing any thing, because 
particular treason is not mentioned, will say; 
You say he iiath discovered and betrayed coun- 
sels to enemies, but as we trust you not what is 
treason, but \ve will know it ; so we know not 
whom you mean by enemies ; for we may think 
them not so: Therefore appoint a committee* 
to form articles. 

Mr. So/. Finch. It is a great mistake to 
say, That the power of the King's- Bench to 
take bail for Treason, is no other but what is 
asserted, hs if the Judges there had only power 
from Magna Cha. la ; when a man is cominited 
upon suspicion of Treason, and no prosecu- 
tion follows, and the party bringing his Habeas 
Corpus, the Bench hails him, because he should 
not lie there eternally. It is nut to be said the 
Judges bail for Treason ; seeing no crime is pr9- 
'duce4 ; for when a man bath, been accused of 
Tret^on for coining false money, and brought 
rgi, vi. i 


to the bar, the Judges have hailed him, not 
because they ought, but from jbhat discretionary 
power wherewith the law trusts them ; they 
may bail if they will, for no other judicature, 
bu{ they can bail in that case ; for seeing im- 
prisonment before trial is only that the prisoner 
may be forthcoming, if they see there is no 
danger of escaping they may take bail, for he 
is a prisoner when bailed, and the bail is his 
keeper ; but there are few eases of this kind, 
wherein they will bail, they have a fundamenlal 
power to do it, placed in tlvem to preserve the 
rights of the crown ; and the Lords will npt 
think themselves less trusted with • the rights of 
the crown than the King’s-Bench. Yet mougli 
the Lords may bail, they will not exercise their 
discretion, when there is a probable truth in 
the* Impeachment ; shall we then refuse this 
intimation from the Lords, who saying. Be- 
cause they have not a particular article of 
Treason do not secure, seem * to imply, that if 
they had, they would, though they might re- 
fuse. The right of bailing comes not from an 
ihiaginary apprehension of the king's sitting 
there, though some kings have sat there in ju- 
dicature, but from their inherent authority 
of being trusted with the right of the crowu : 
Let us do then what becomes us, and not 
let the Impeachment miscarry upon a misun- 
derstanding, but draw up the article. But how 
is it possible to draw it as an article which you 
expect he should be imprisoned upon F For 
your impeachment is in the nature of an In- 
aictment, and must contain so much of cer- 
tainty as to put him to plead, that so he may not 
demur. — How may it then be circumstantiated, 
so as that he may be put to plead ; if you do it 
accordin^to 95 Ed. 3. ^for discovering the king's 
secrets to his enemies is within that statute.) 
The first part of the article is not pleadable, for 
we must shew how he adhered to the king’s ene- 
mies and we must add what the council was thjat 
he betrayed,elsehewilldeny to plead and say, 1 
canavoid it: Therefore consider what kind of cer- 
tainty this article mutt have to make him plead ; 
for the other articles, it is enough to say them 
without proving time or place, if the facts were* 
after the Act of Oblivion ; but in Treason, the 
matter must appear in 'the Indictment, for he 
hath liberty not only to plead Not Guilty, but 
to avoid it : Therefore prepare the Article ag-r 
cordingly. 

Mr. Vaughan. What is moved is to put you 
upon an impossible business, for an article pre- 
sented from the parliament needs pot that cer- 
tainty, as if it were to be tried .at the King's- 
Bench. 

Sir Tho. Littleton. It is not for the honour 
of this house to recede so easily from such a 
privilege, for besides ilie^ cairl of Strafford s 
Case, we have express precedents for, but none 
against us. We have heard thatyve must 
no more impeachments, because they ^ d*®* 
gerous and tend to rebellion. 
archbishop of Canterbury’s Case, i men, 
cliff; and others in |:he Long Parlianaettf , wm 
we should not so easily part with toeoi*^ Wu- 
2 A 
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Uam Delapool being commonly reported to be 
no true man, (which is a less charge than Trea- 
aon) desired be might acquit himself, and the 
X^rds required no special matter before they 
imprisoned him, and afterward he was accused 
more raecially. 

Sir iUb. Atkim. In the Case of Anselm 
archbishop of Canterbury the Commons ac- 
oused him, but the Lords did net commit him, 
and gave no' other reason for it, but that he was 
a great man ; and yet afterwards he was con* 
demned as a traitor^ though the king reduced 
j)is punishment only to be banishment. Though 
a privilege is much spuken of, yet 1 sh^l never 
befond of any privilege which shall intrench 
upon my liberty as a subject. 

Mr. Vaughan. 1 hear it objected, That as you 
charge a lord generally, so may the Lords a 
commoner, but that cannot be ; for the Lords 
cannot cause a commoner to be committed 
though for Treason, without your consent : 
Therefore put a question, whether a Comniictee 
shall be named to draw up Reasons to justify 
what you have done. 

Resolved, “ That the Question shall bepdt.’’ 

Resolved, ** That a Committee sliail draw 
Reasons.’' 

November 18. 

The Committee brought in their Reasons, 
via. ** 1. What can or ought to be done by 
either house of parliament is best known by 
Ae customs and proceedings of parliament in 
former times ; and it doth appear by example 
that by the coarse of parliament the Lords 
liaye committed such persons as have be(n ge- 
nerally charged by the House of Commons for 
High-Treason, to safe custody, thougli the par- 
ticular Treason hath not been specified at the 
time of such charge. 

8. ** That a commitment for Iligli-Trenson 

in general, is a legal commitment, and if the 
j^arty so committed bring his Habeas Corpus, 
and the cause of his commitment thereupon be 
returned for litgh-Treason generally ; he niny 
lawfully be remanded to prison by tlic judges 
apon that return. 

■ 8. ** If before securing the person, the spe- 
tial matter of the treason should be alledged, it 
would be a ready course that all complices in 
the Treason might make their escape, or 
quicken the execution of the Treason intended, 
to secure. themselves the better there. 

4. ** If tlie House of Peers should require 
the particular Treason to be assigned before 
the party charged be secured, they leave the 
Commons uncertain and doubtful (and that 
from time to time) how particular they must make 
thetr charge to their lordships satisfaction! 
before the offenders be put under any restraint. 

5. ** The Commons conceive, that if they 

Lords to secure a stranger, or 
l&afive eoimiiofier, upon the suspicion of trea- 
son, whfeb the Commons had of him, and which 
was by them under examination to beeviden- 
. ced to their lorcfohips in due time ; their lord- 
ships in justice for the safety of the king and 
l^ple^ weald secure such person or persona. 


n. ia6S-7.— JVoceeifiq^ s^ossf# [SW 

upon the desire of the Commons, and in such 
case there would be no diffierence between 
a Lord and a Commoner so desired to be secu« 
red. 

** 6. The proceedings of inferior courts, be^' 
tween the king and the subject or sobject and 
subject, and the discretion of judges in such 
courts, i« ^mnded and limitedby the discretion of 
the parliament which trust them ; and ’tis not left 
to the discretion of the judges in ordinary ju- 
risdiction to give the king, or take from him 
inconvenient power for the subject, nor^ to dis- 
pense the law partiaHy between subject and 
subject for malice or afiection ; but tbe discre- 
tion of the parliament, which is the whole pub- 
lic, comprehending the King, Lords andCom- 
moiis (for the king’s presence is supposed to be 
in the Lords House) is, and ought to be unconfined 
for the safety and preservation of the whole, 
which is itself. It cannot be malicieus to a part 
of Itself, nor affect more power than already it 
hath, which is absolute over itself and part, and 
may therefore do for preservation of itself 
whatsoever is not repugnant to natural justice.’’ 

Mr.Prj/nn. I like not tbe first Reason, be- 
cause it cannot be called a custom, where only 
one parliament hath done it. 

Mr. Szninfen. The great strength lies upon 
this first Reason, and is like to be a precedent ; 
for exact precedents 1 find* none, except tha^ 
of Michael Delapool, and in the Long Parlia- 
ment : But consider the reasons why mere was 
no express precedent before, and what was the 
custom of parliaments before. The parliament 
was wont to proceed formerly by bill, and thus 
tar that proceeding makes against tbe Lords now 
and for committing the party accused ; for then 
the proceedings upon treason were by common- 
law, and because the judges could not proceed, 
therefore tlie parliament went by bill, and it 
cannot be supposed that the parties were at li- 
berty all that while. 

Second,^ Third, Fourth and Fifth Reasons 
voted. Sixth read. 

Mr. Solicitor Finch. I am agqinst this Rea- 
soD> not as a Reason, but unnecessary ; for if 
tbe fornier Reasons satisfy not,, this will not, be- 
cause it supposeth things not in question. Oor 
debate must at last end in this question, be- 
twixt privilege of parliament and former pro- 
ceedii^s ; And there being no privilege in case 
of treason, why should not former proceedings 
sway ? Except we call that treason which is* 
not, for otherwise no privilege will help. There- 
fore add this to your Reason, That there is no 
Privilege for treason, and Lords ought not to 
think that the Commons will call that treason 
which is not, or if they do, tbe Lords may by a 
speedy trial determine it. 

Resolved, That a Conference be desico- 
with the Lords, and the Reasons carried up.” 

November 8L 

•The Lords sent down to desire a Conference 
about the subject matter of the last Conference, 
fiat the Commons doubting that if tb^ tbouM* 
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conbent to it, the Lords might afterwards re- 
fuse a Free Conference, because the business 
in dispute concerns Judicati|re, which belongs 
to the Lords, and so the impeaehment generally 
falls ; 

Resolved, To send an Answer by iiiessen- 
Mrs of their own : And accordingly did with 
Order tp acquaint the Lords how mr they had 
proceeded, and they expected they should ra- 
ther have desired a Free Conference.” 

November 

The Debate about the freedom of speech in 
parliament was resumed, and the report read 
of the proceeding about sir John Elliot, Mr. 
Hollis, &c« 5 Car. 1. * 

Mr. Solicitor Finch, If you are satisfied that 
the Judgment passed upon them was illegal, two 
ways you have to be safe : By taking notice of 
that judgment, giving your opinion upon it, and 
carrying it np to the Lords, that judgment will 
be utterly damned ; else you may proceed by 
act, but consider then the consequence. For if 
you go by act, you bound the liberty of speech, 
unless in penning it you prevent it, but an un- 
known limitation is better than bounding, for 
an act itself is subject to exposition, but your 
t^ote, and the Lords concurrence, is not. 

Mr. Vaughan. It is not safe for yon to cir- 
cumscribe privileges, therefore that must be 
done which may take away what destroys them. 
The laws and rights of this kingdom are rights 
by common law, or act of parliament ; what is 
an act of parliament, may be repealed by par- 
liament ; what is common law may be altered 
by parliament, and whatever is botli, may 
be altered by a new law ; and how ' is it pos- 
sible to do one or the other without liberty to 
speak about it? And how can there be any iu- 
conveiiience about freedom of speech, about any 
thing which cannot be a law, without passing 
King, Lords, and Commons ? 

Then it being moved to put the question for 
confirming that Report. And it being reply’d 
that some Passages in that business, viz. aoout 
keeping the Speaker in the chair, were not 
warrantable, and so not to be joined in the 
question with the rest ; 

Mr. Vaughan. That business which is so 
much talked of, and condemned, I shall state 
to you. The House is to adjourn itself, though 
sometimes the king adviseth them to adjourn 
themselves (as then he did) but the adjourn- 
ment is alw^s made, by a question, and with- 
out it the Speaker cannot leave the chair. 
The Speaker acquainting the House then with 
the king's message, sir John Elliot stood up to 
speak, but the Speaker would not hear him, 
but was going to leave the chair ; whereupon 
some said, if you go out without a question, the 

K rliament is dissolved, upon which he was 
iving the chair ; some kept him, and told 
}um, If this be a House, you, as Speaker, have 
no place in it but the chair ; and this was all 

* See their Cases, ante. voL 3. p. 393. 


the irregularity in that business so much talk- 
ed of. 

Resolved That the Judgment given against 
sir John Elliot &c. 5 Car. was an illegal judg- 
ment, and against the freedom and privikips of 
parliament.*’ 

The Lords sent for a present Conference, 
after which Report wae made that the Lords 
had voted the Commons denying them a Con- 
ference lately, was contrary to' the* course of 
parliamentary proceedings, and gave Rcasone 
why it was not yet time for a Free Conference. 

November 35, 

After debate whereof it was resolved to grant 
them that tlie Cqinmons agreed to the Confer- 
ence formerly desired. At which the l^ordt 
declared that they had considered of the Pre- 
cedents and Reasons formerly sent them by the 
Commons, but were not satisfied to secure the 
earl of Clareiidott, or to sequester him from 
parliament, until some special treason be as^ 
signed. 

November 38. 

The Commons sent to the Lords to desire e 
Free Conference upon the matter of the last 
Conference. To wnich the Lords concurring, 
Mr. Vpughan, sir Rob. Howard, sir Tho. Little- 
ton and others, were appointed to manage it, 
who went up immediately to that end. 

November 39. 

Mr. Vaughan made Report of the Confei^ 
ence with the Lords yesterday to the purpose 
following. • 

The Lords told us, That no precedent can 
be against the law. 

We answered, 

If that can be made good, we shall press 
precedents no more : But what they most stood 
upon was the Petition of Right, where it is 
provided that none shall be committed without 
special cause, whereby the party may answer 
according to the law ; thence they infer that 
our proceedings are against law, because a 
general charge is against the Petition of Right. 

Commune. The case of the Petition of Righ^ 
stated will clear this, which was this: Some 
arsons were committed by no oclier warrant, 
ut the king’s special command, they bring 
their Habeas Corpus to the KingVBench to 
know the cause: This cause was returned by 
the Judges, that they could not bail a man, 
when so committed, because they knew not 
the cause, nor had any way to bring him to his 
trial. — ^Then the Petition of Right provides. 
That the cause should be returned, whereby the 
crime might appear, and that before and after 
the Petition of Right to this day, if upon bring- 
ing a Habeas Corpus, it be returned that the 
party is imprisoned for treason, the Judges 
ought to remand, unless thefe be some special 
cause to make them take bail. So that the 
Petition of Rights was against them^or they 
say a man ou&t not to be imprisons upon a 
general charge, because it Pctiuoa of 
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RiRht . W« say it is not against the Petition of 
Right, because the Judge may remand the 
pa/ty, if there M not special cause. 

Then the Lords said. That the reason why 
the Judges remanded in that case was, because 
the party comiiiitted knew ii was for treason ; 
Tiierefbre they re- committed. 

^VVe owned it because it was the rule for the 
Judges to proceed by, but that was no rule for 
proceeding of parliament ; for as a magistrate 
commits for treason, and is supposed to be ac- 
quaiiited with it; so also is he wich^ the proba* 
bility upon the proof : But the Lor^s insist not 
now upon that, but specify treason, and if the 
course of parliaineiits so much varied in such 
eases, that was no coiicldding proof, why they 
should' have special treason. And for the 
other part, 

That upon the Return, there should be a 
cause returned, that so the party might an- 
awer: for when u return is made, if the course I 
be sucli ns that the party ought not to be im- 

I )risunc>d, the Judges free him ; otlierwise they 
eave him to come to his tritd. 

Then to the Precedent about the carl of 
Strafford, they replied, that it was made in bad 
times. And we answered, That as good laws 
were made before iii and after that time ns any 
other; and if the Lords then might make such 
laws, we could not see why it should he a good 
time to make laws, and no good time to admi- 
nister to persons the laws airc.idy made. 

Farther, to their Objection, that in the time 
whence thode precedents were brought, there 
was a face of war; VVe answered, Tliat could 
not alter the case, for the law calls no time a 
time of war, whilst the courts of justice have 
freedom, as they had i^en Strafford, Finch, 
Canterbury and Ratcliff were impeached : And 
it was strange tiiat in the parliament-house 
there should be such a consternation as to make 
their proceedings invalid, when in other courts 
there were nojie; besides, in iiolland for many 
years there was a constant scene of war, and 
can we imagine that there was not justice done 
at that time, 

. Then they pressed Precedents against ours, 
one 14 Ed. 2, against the Spencers, where a 
■greut roan moved the king to commit one of 
them, and the king answered, * it could not be 
' unless cause was shewed.’ We replied, This 
wjis a Precedent like that, a niau was com- 
mitted, because he was committed ; for there 
was no allegation of treason. 

Second Precedent was 33 Hen. 8, against 
) ord Stanhope, the Commons moved the king 
to imorison him, and the king answered * lie 
« would consider of it.’ We answered. That 
was no deniuj, but a thing usual with the king, 
I and that motion w;is to the king himself) which 
differs from this case, fur that was not nlledg- 
ed to be ti’eason : Besides, had it been treason, 
it was against the king himself, and being an 
offt nee against himself, he might (if he would) 
nut imprison, because be may discharge a man, 
or pardon him, though for treason : but this 
Case is not so, because the Lords* justice is but 
> ministered to the king. 


II. i 663-7 .^Proceedings against [360 

21 U. 2, Arundel, archbishop of Canterbury 
who, as they said, was impeached of treason, 
but not committed. 

Amiter. The Case was this ; There was a 
commission issued out by Rich. 2. That that 
bishop and others should regulate what was 
amiss by evil government, and the king was 
offended at the granting of it, and at Notting- 
ham sent for the Judges, and charged them 
upon the»r allegiance to give true answer to 
ivhat questions he should ask them ; and the 
first question was, Whether that commission 
so granted,' was not invading his prerogative ? 
They answered, Yes. Then be asked^ How 
they ought to be punished, who procured it ? 
They answered, ^ as Traitors/ In the 21 the 
bishop is charged by the Commons, and the 
treason alledged is. That he had procured him- 
self to be put into the commission. 

This being the case, we said, that if a fact be 
called treason, which afterwards appears to be 
none, tliere could be no commiuneiit. For if 
a man call another man’s coming into his 
ground treason, it falls of itself; therefore tlie 
bishop was not committed. 

The Lords said farther, That all those Arti- 
cles were declared to be Treason, which before 
could not possibly be Treason to commit a 
man, because the nature of them must he Trea- 
son at common-law, and ’till these treasons 
were declared, which was not ’till 21 £d. 3, 
they were not treason so as to imprison, or try 
any man for them. 

We replied, All that parliament was repeal- 
ed, yet the precedent was the more authentic. 
But I think that lord (it was the earl of Bridg- 
water) understood not what he said, at least I 
did not. 

Then about the earl of Strafford’s precedent, 
the Lords said, that the very Impeachment was 
taken away by the act of this parliament, be- 
cause the Impeachment is recit^ in it. Name- 
ly, * Whereas the earl of Strafford was im- 
^ peached, &c.’ But every clause in that Act 
of Attainder is taken away now, therefore the 
impeachment; and you cannot make use of 
any part of it. 

We replied. It is true, the Act of Attainder 
is taken away, but the A'ery act of repeal doth 
recite that very clause (whereas Thomas earl of 
Strafford was impeached, 3tc.) and the act can- 
not take away auy thing wltich strengthens its 
own supposition. . ^ 

Then the Lords said, that they should be wil- 
ling to comply with the Commons, but that 
they roust be tender of their own judicial pro- 
ceedings. 

Commons, It is 'true they ought, and we 
supposed that the Lords might be jealous that 
we should intrench on their power ; but the 
Commons were so far from that, that they 
thought the judicial power better lodged'with 
them than in the Commons themselves could 
be ; bat wc would open the Objection. Their 
lordships being the Judges in this case tuight 
thiuk, that for the Commons to take upon them 
to know what was Treason, would be an 
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assuming to themselves what ^as only proper to enough to impeach him. Then suppose 
the Lords, and that it was so now in charging have such an impeachment before you ror 
the earl of Clarendon generally. counterfeiting the great seal, you have special 

Lordit. The Objection is right. .^Treason, and imprison him; but when it is 

Commons. For our knowing Treason, we brought to question, it appears not to be Trea- 
have many among us who are justices of peace, son, therefore he is wrong imprisoned: And if 
trusted by law to know and commit, and (if your lordships will examine what knowl^e 
the parliament be not sitting) even to commit a ^ou have of this fact, you have no more than if 
peer himself for Treason ; and the knowing it had been a general Treason, 
what is Treason is so far from being improper Lords. There is a case put there, as we are 
to the House of Commons, that every man in content to take a special Treason, but expert 
the nation is bound to know it ; for was it ever not the proof as there it was. 
known, that ignorance of the law could ever Commons. If it were a case put, so is 
excuse a man from breaking the law ? Laws your lordships reply, for it was put es cancessOf^ 
are made to be known by subjects, especially because you agreed that if *the Treason was 
those which concern the king; and unless they special, the party was to be committed, and 
could find a reason, why tlie parliament em- this case was to shew their lordships, they were 
bodied should be more ignorant than particular in no better case then, than if the Treason 
persons, the present case must be clear. That were general. 

the jealou^ of the Lords arose from a fallacy But the Lords still pressing that the Impeach- 
thus. The Lords have judicial power concern*- raent itself of the earl of Strafford was repealed 
ing Treason, and must of necessity know it | in the act about him. 

the Commons have no judicial power over it, Commons. We replied, One part of the act 
therefore cannot know it ; that is, because the ought to be severed from the other, and that 
Commons know what law is, therefore they which is without exception shall stand, though 
have judicial power over law. To this was not the other be taken away : Fpr, suppose a man 
any thing replied. prosecutes in a court of justice, for what he ap- 

Fartlier, We said that because they insisted prebends to be his right, and yet the cause 
upon us to specify Treason, because by com- goes against him, i and he hath no effect of hit 
mining upon a general they might wrong the suit, afterward the party (being an evil-minded 
party by committing him without cause, and man, and thinking to reach his ends) forgeth a 
because they themselves were not informed in deed, or suborns witnesses, and then b^iiis a 
their consciences w hat they did : They would suit in some other court, and by those ways 
do well to consider the iirany inconveniencies attains bis ends. Then a bill comes before 
which might follow, if the charge of Treason this parliament to reverse the judgment, re- 
was not general, but particular; and suppose citing that such a person hath been a suborner 
it was special, their lordships would know no* of witnesses, &c. so, and so, and therefore the 
more by it. For suppose a man impeached judgment is made void ; certainly though this 
for counterfeiting the 6reat Seal, which is ex- person is named to be an evil-minded persoD| 
press Treason, and he may be impeached for, yet this lays no blemish on his first proceedings, 
yet neither their lordships nor the party could So that it appears by the act, that the proce^- 
have any advantages by that specification, be- ings against the earl of Strafford were legal at 
cause there might be as many questions what first ; if those afterwards, when the times be- 
is counterfeiting the Great S^al, as what is came tumultuous, were not, it is not to be ap- 
Treuson. plied to what was well dune and legal : Tlien 

^ For instance : One Leak*, a clerk in Chan- we told them that we had pressed them with 
cWy, intending to forge a patent, puts together four precedents, and to three of them nothing 
two pieces of parchnient, and had fitted them, was replied. 

and put them together with mouth-glew, that Lords, They answered, the reason why lord 
they appeared as one : Then a grant was writ- Finch was committed, was because of bis 
ten upon the outinbst, and a seal affixed, so flight. 

that the Great Seal is put to a true thing ; then Commons. He was fled before the impeaeh- 
he ruts off the edges of the parchment, s<v as ment; but it was ordered, That he should be 

to sever tiiern, takes off the written one, and committed when^ found. 

leaves the seal on the blank, then' furgeth the * Then we told them, That we must report to 
grant and makes use of it. Thie ’was ques- them, that be the treason whaf it would, we 

tioned before the judges, whether it was Trea- could not go to the Lords to iiave it punished 

son or not, that< is, whether counterfeiting the without the disadvantage, which the publishing 
great seal or not? If it were, it was Treason, the treason before-hand would expose us to 
otherwise not. They resolved, it was notkfcoun- by making of witnesses, escaping of parties, and 
terfeiting the great seal, and so not Treason, the like, then bade them consider, whether if 
but Misprision. And if it had been Treason, we should lay before them a treason m every 
they Resolved, that an Indictment had been thing circumstanced as Gun-Powder-Tfwon, 

they would not imprison the party till tne 
* Co. 1%. Rep. 15. Kelyog, 80. See this whole matter was opened. .u 

Case cited in Biggs's Case, 3 Peere Williamsp Lordli. They .answered to hear 
431. put, for in matter of state, other contsm tSsn to 



36$] STATE TEIAI5, 15-19 CHAStEsn. ■l66S»7.‘—JVoce«lM(f»^jfam*# (SOA 


be taken^ ud they could tee no incoiiveniency 
in publithius that to the Lonlii which must 
be published before 400 in. the House of Com* 
mons. 

Comnum, The Commons may proceed with 
what secrecy or openness they please^ and the 
Lords are not to take notice of their proceed- 
injgs, whether open or secret.^Farther, That 
bj a matter of state must be understood, when 
a parliament is not sitting, and we know not 
whicher to resf)rt ; but when a parlifu^nt is 
particularly cailecl to prevent the mischiefs 
threatening the kingdom, if that be*uot capable 
of remedying, no other council could, or we 
are not bound to i^esort to that, we are excluded 
from that to which we ought to resort. 

Lords. That the Lords bade us take heed 
of the liberty of the subjects, to ^hich they 
are now fain to have regard, bidding us con- 
sider the bishop of Canterbury’s long imprison- 
ment, without knowing the cause, and they 
must satisfy their consciences, lest they should 
eomqut for treason, and it not proved so. 

Commons. It appears not that the bishop of 
Canterbury shoula have lain Jess time, had the 
impeachnient been special; and for the liberty 
of the subject, we know not how a subject 
. should have more liberty by special matter, than 
general; Special being but adding a formal 
title, and the subject goes to prison, as well 
for the one as the other. 

For their consciences. Suppose a person 
accused generally, they are than to know whe- 
ther it be treason, and is not it as much that 
t^y commit an innocent person f So as if the 
m 9 tter was special. 

Keport of the Face Coafercncs about com- 
mitting the Earl of CifAACirpoK on a 
general Charge, 

Nov. S9. The Lord Chamberlain and the 
other Lords appointed to manage the Free 
Conference with the Commons yesterday, re- 
ported tlie sul)stance and effect of the said 
Tree Conference, as followetli : 

<<This Conference was managed, on the 
House of Commons part, by sir Robert Howard, 
Idr. Vaughan, Mr. Swinfin, and Mr. Waller. 
The introduction was made by my Lord Cham- 
berlain; who told the Commons, That this 
JFioe Conference was desired; by them; and 
though thskt house bad lately declined giving 
the Lords a Conference when desired, yet the 
House of Peers upon this occasion had dis- 
.pensed with some forms, to keep a good cor- 
respondency with tlie House of Commons, and 
mere willing to confer freely with them and 
ready %f> bear what they bad to say. 

Sir B. Howard was the first that opened 
she business. He said, this Conference was 
mot upcm particular account of any person, but 
ia relalkui to public iustice. 

TW I^onls closeo' in the same, and were 
very glad it was so understood; ibr they had 
mo pgrticolar rogoid to the egrl of Clarendon 
immtM ^ bid .resolved^ but to the justice 


of the kingdom ; lo the administration whereof 
in this particular, nothing was ordered in UiO 
case of the Peer now impeached which they 
should not have iusii^ced upon in the case of any 
commoner. 

** Then Sir R. Howard and the rest of %\m 
Commons procoeded ; and made the sul^ectp 
matter of this Free Conference to be some of 
the Reasons formerly given by the Commons., 
which they enforced what they could ; and the 
proceedings of the earl of Strafford’s Case, tlm 
abp. of Canterbury, lord keeper Finch, and 
sir G. Ratcliff’s.. But the precedent chiefly 
pressed, was the earl of Strafford’s ; on which 
by large discourse (which intimated tlieir in- 
sisting mainly on that) they urged that prece- 
dents did ^ew beat the course of parlia- 
ments, which was the law of parliaments; 
and that the precedents they had vouched, 
especially that of the earl of Strafford's, were 
clear in the point: that the end of the act of re- 
peal was to repeal the act of attainder, and the 
proceedings relating tliereunto ; that the manner 
of impeachment and cominiimenr, and other 
proceedings thereupon, were still in force ; and 
that the latest and newest precedents were the 
best. They descanted long upon the words of 
the act of repeal, to evince what they had 
said; and distinguished the first year of the 
Long Parliament for giavity and wisdom, from 
the rest, which was disorderly and unquiet; 
and said, That their precedents were made in 
the first year ; and that proceedings in times of 
peace, when the courts of WesUniiisier were 
open, were always allowed for good; and con- 
cluded that the Lords ought to Commit upon 
every general impeachment of the Commons 
for treason: and this grew to be the question 
stated at this Conference : which the Commons 
atfirmed, and the Lords denied. Some things 
were also said by the Commons, of the credit 
that was to be given to al) the Commons of 
England, which tliey represented; and that 
they could not be supposed to intend any thing 
herein but public justice and safety, &c. 

The Lords answered, and argued from the 
very same act for reversing the earl of Strafford’s 
attainder, as followeth : That this precedent 
was not allowable, being in an ill ume, and 
branded by an act of repeal, by which it was 
clear, this very parliament intended it should 
never be made use of ; for besides thgt she 
act of attainder recites the very impeachment 
particularly, and other proceedings thereupon, 
and stanJa absolutely and totally repealed, 
which is enough to condemn the whole, yet they 
were so careful that this precedent whiph led 
on the other three should never rise in judg- 
ment again, that they further enacted ^ in ex* 
press..words. That all records and proceedinga 
of parliament relating to the said attainder be 
wholly concealed and taken pff the file, or 
otherwise defaced and obliterated, to the inr 
tent the tame may not be visible in after-eges, 
or.bnqught into example to the prejudice pf any 
petjflson whatsoever; in which general words» 
every circumstauce and passage of that pveot>- 
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dent imiftt neecle be ifieliidedi none being ex* 
eepted, so that this left the course of par* 
liament for accusations and trials for treasons 
as it wras before. And tliere were no other 
proceedings previous to the said Attainder, 
but the said iiupeaclnueot upon trial, and pro* 
eeedings thereupoti. 

** The Lords said, The^v could not allow all 
for good that was done m parliament whilst 
the courts of Westminster sat ; nor would the 
Commons, if they reviewed the transactions df 
the Loi>g Parliament. They absolutely denied 
the newest precedent to be the best. Antiquity 
was always venerable; laws, and old prece* 
dents, with a constant course of them, were 
most to be esteemed. They had both for them 
in this controversy. 

** The Lords gave these further Reasons in 
Answer to^the Commons, and to shew why they 
ought not upon every general accusation of 
treason by the Commons to commit to custody 
the person or persons accused: That there 
eoula be no precedent of commitment pro- 
duced upon a general accusation of treason be- 
fore the eafl of StraiTord’s case ; which must 
necessarily have lieen, to make it the course of 
parliament. The last drops of a river make 
not a stream or course, but the constarit cur- 
rent. Se a new precedent, but of yesterday 
as it were, and within the sad memoV^ of us 
all, could not be called the course of parliament. 
It seems contrary to natuTral justice and reasfin 
that a person accused should be punished be- 
fore he knows his crime; and though the im* 
prison ment may be said to be for custody, yet 
there is no person that knows not his fault, 
but takes it for a punishment; and it is really 
so, if he come after to be acquitted. It is not 
suitable to the dignity or trust of judges in in- 
ferior courts, much less in parliament, the high* 
cst court, that they should be kept ignorant of 
the crimes, whilst tliey are pressed to ^commit 
to prison upon a general mention of them, or 
that the prosecutors should conceal what* tiiev 
know from the judges, or have ground to ask 
what they will, and not let the judges have 
ground to prceed upon. If the Lords ought to 
commit upon the Coniinons impeachment, they 
seem rather to be executors of process or orders, 
than judges; which ever implies a power to j 
consider, and do as they shall be satisfied in 
judgment. The precedents are contrary; as 
14 E. 2. M. 7. ubp. of Arundel’s case, SI R. S. 
the Lord Stanley*s case, 38 H. 6. ; and W, de 
ki Pole duke of Suffolk’s case ; as the Commons 
themselves, in the argument at the free confer- 
ence upon the Petition of Right, by sir £dw. 
Coke, acknowledged, and urged strongly, as 
beine in the very point ; This was S8 If. 6. No. 
15, Scci Such a course of proceeding would 
Aot leave it in the power of tne House of Peers 
to preserve Majpia Charts and tiie l^titiqn of 
Right (which jwour liberty) from ihvasion ; 
and herein the Lords insist not only for them* 
seWes, but for all the Gomnons. Tliough this 
be a House of Commons excellently compost; 
the admiuiBg this daiin of theirs just or 


warrantable, if ewer tliere should be a House of 
CoiDinoosili disposed or"" sneagect in faction, as 
such have been, they might By pretence thereof 
make dangerous inroads upon the justice and 
ancient goveriiment of the kingdom, terrify and 
discompose the highest judicature, and invade 
that freedom which ought to he in parliament, 
and indeed bi ing the House of Lords to assmali 
a number as they please to leave uaacctised. 
Judges in inferior courts may hail for treason 
specified ; d maj&re^ may the House of Lords 
refuse to commit till specification, or bail after. 
There are no real mischiefs or inoonveniences 
the other way, but many appear by committing 
before tlie Judges be satisned in the crimes. 
The practice of all judges and justices, in fii- 
vour of liberty, and to prevent oppression, is 
to examine upon oath the particular crimes 
before commitment, that the ground may appear 
to them for commitment, or else they are of 
duty to bail where the offence is bailable, though 
tlie accusation may bo laid to be treasooif 
much more should the parliament be careful 
herein, who gives examples and precedents of 
justice to all other courts. If the king and 
his counsel are not to imprison without special 
crime, as the Commons now argue, and did so 
before in the conference for die Petition of 
Righ^ to which the Lords agreed, and yet the 
king is * caput parliamenti;’ whence comes this 
power of the House of Commdns by vote to en« 
force a commitment P And how dangerous it 
it to the suUect ! The Petition of Right having 
concluded, That no man ought to be imprisoned 
or detained without being charged with some- 
thing to which they might make answer accojQd- 
ing to law ; how will it stand with tlmt to com- 
mit upon generals, to which no man can make 
answer or defend himself P 

** There were no new Reasons offered by the 
Commons ; and therefore the Lards tdd them,. 
That having considered of those they had 
given, and over-ruled them, after a rule twice 
given hy the higiiest court, it is not to be dis- 
puted hut the parties must submit ; or as they 
resolved last session, there could be no pro- 
ceedings or di^atch in causes. 

** At this Conference, Mr. Vaughan said. 
The Commons do think judicature so well 
and safely lodged in the Lords, that the Com- 
mons do not wish any part of it. 

The Commons would not agree, that the 
case of William de la Pole was upon the Im- 
peachment of the Commons; and said, That 
the case of archbishop Arundel was repealed 
1 H. 4«^But the first tJie Lords evinced clearly, 
by the record which was* present ; and the 
repeal of Arundel’s case did- not weaken, but 
strengthen it as a precedent in this casei being 
in the repeal it was in the least impeached in 
the point the Lords vouched it for- And the 
chief ground of not rqicaliag the acts ofth^ 
parliament wbS| for the hard measwe it sliewed 
to the House of York, for nKiintenan<» of 
whose title the said archbishop was a chief as* 
strament. . 

« Some members of the House of CosMny ns 
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urged their foroier third Regeon before, That, 
if, before securing the person, the special matter 
of tr^Mon shoald be alicdg^,, it would he a 
course that all complices in the treason 
might make their escape, or quicken the exe- 
CttUon of the treason intended, to secure them- 
selves the better thereby. To which the Lords 
made Answer, “ That it would be very hard with 
the subject, if they should be committed when 
neither the judge nor the accuser did know the 
crime ; and if, in this case, the House of Com- 
mons, who were the accuser, did know it, they 
might safely impart it to the Lords, for though 
in 500 counsellors, there may be allowed to be 
wisdom, yet there is not to be expected se- 
■ cresy.*' 

The Lords took this Report into consi- 
deration ; and after a long debate, the ques- 
tion teing pur, Whether, upon the Report of 
the last Free Conference given tiie House of 
Commons, and upon the whole matter, their 
lordships are satisfied to commit the earl of 
Clarendon, and sequester him from parliament, 
before particular treason specified or assigned 
It was resolved in the negative. 

December 3. 

The Lords confirmed their proceedings, and 
sent down a Message, to the Commons to this 
effect : ** That upon the Report made to them 
of the last Free Conference, they are not sa- 
tisfied to commit or sequester from parliament 
the earl of Clarendon, without the particular 
treason be mentioned or assigned.” This threw 
the Commons into a great ferment, and occa- 
s^joned several warm speeches. 

Lord Torrington* (General Monk’s son) 
moved not to part with any privileges of the 
Commons of England, but adhere to the ge- 
neral impeachment. 

Sir Rob, Howard, The matter before us, is 
<|f as great concernment as ever came before 
us ; if there should be malice supposed in a 
nation against itself, it might be exercised by 
giving a particular charge, as well as a general ; 
many of the Lords are convinced by the rea- 
sons we gave and concur, thinking oiir prece- 
dents good, and have entered their protestation 
in the Lords House, asserting the rights of the 
Commons of England to impeach generally : 
so that (excepting the Spiritual Lords) 1 chink 
1 may say the major part of the Lords are for 
us ; and should we mve up this, we may be 
wrested out of all light, and the Commons have 
no way to proceed to an impeachment, but 
jpoine men tc be so great, as not to be fairly 
reached. Therefore adhere. 

Mr. Waller, The Lords are a noble estate, 
bos whatever the matter is,^ they have of late 

t Moepherson, in a note to bis Life of James 
Sbe^Second, written by himself, p. 37, asserts, 
that chjs Impeachment was moved m the House 
of Commooiby the Duke of Albemarle’s son, 
a youth of fifteon years of age, and calls this an 
arcifioo of the party to engage the Duke tlio- 
rougbly on Ibeir side. 


some advice given them, which makes them 
proceed as they never did yet ; for scarce any 
thing happens betwixt us, but they incroach 
upon us. The Militia is now as burdensome to 
the fifty pound man in the country, almost as 
all other taxes, and the Lords have gotten this 
advantage of us, that they touch not tne burden 
of it with their finger: so in time of the plague, 
the Commons must be shut up, but not they, 
insomuch that a good act provided to that pur- 
pose passed nbt ; we im|jeached the lord Mor- 
naunt, and'could not bring him to the bar 
(though formerly I have known an carl and a 
lord brought thither). You desired a free Con- 
ference about it, but could not obtain one to 
this day. . Rome was at first modest, and only 
meddled with spirituals, but stflerwiirds con- 
cerned themselves so much with other matters, 
that every thin|^ almost was made to be in 
Ordine ad Spiritualia, and many kingdoms 
thereupon break from them. The Lords now 
insist upon one thing, because they say it is in 
order to their judicature, perhaps nereafier 
they will tell us we must come to them on our 
knees, because it is in order to their judgment. 
Consider therefore whether there be any hope 
of giving them satisfaction ; then, whether you 
will adhere, and what you will do aftervyards ; 
for the present my motion is to adhere. 

Mr. Vaughan, It is truly said, the business 
before you seems to be as great as hath been in 
parliament ; many of the consequences being 
invisible, therefore before you resolve what to 
do, take the whole matter bj^fore you. The 
difference between the Lords and us, is upon a 
general impeachment of treason ; the Lords, 
after a Free Conference, say, they will not 
commit unless special treason be mentioned or 
assigned; those whom you employ to manage 
the Conference were very unwilling to difter 
with them, but it seems it hath produced no- 
thing, and I have nothing to make me believe, 
but that the reason is, that the Lords were re- 
solved (say what we would) not to be satisfied ; 
for 1 know nothing which they' oilered, but it 
was fully answered, nor any thing left undpne 
to satisfy them if they would have been satis- 
fied ; what 1 have to say now is to clear some- 
thing which the Lords may make such sound 
of.— When we urged precedents, and made 
them our principal reason, we told them, the. 
way to deoide what was in difference betwixt 
the Houses, is, the usage of parliaments ; but 
to our precedents we received no full answer. 
— Then the Lords used this reason, namely, 
that they cared not for precedents, because it 
was against the express law of the land. 1 an- 
swered tliem, we would join with them, if they 
could shew law against it, and expected what 
they would answer, but heard nothing : . much 
discourse there was, without application, of the 
Great Charter and of a statute of 88 Ed. 9, 
but not applied ; so that I thought l^w in a 
Lord’s mouth, was like a sword in a lady’s 
hanti, the sword might be there, but when it 
coihes to cut, it would be aukward and useless. ^ 
—But 1 hear since, that their meaning was this ‘ 
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(which must be cleared by mentioning some Heretics, which concerned the bishoos also,.i^ 
laws) that by Magna Cbarta it. is pro/ided^ they had pleased to think ' of it. Tiiese ProM 
That no man shall be taken oif imprisoned, ceedinijs'itfre no' way agreeable ^to those meu*^ 
or condemned, but by the law^;^^ and ftience tioiied in the common-law. , ^ 

they infer, That no mao ' may be impri- I'hcn consider how this Resolution of the 
soned, but it must be hy his, peers, or by Lords strikes at the law of parliaments. 1. It 
the law of the land.— -Again, 5 £d. 3* No is certain that all iinprisoninent by parliament 
woman shall be attached upon accusation, or is not hy prese:>tment, indictment, ^c. So that 
be adjudged of life or limb, but according to by thh means thnt power is taken away. 2. 
the law.— ^5 Ed. 3. No man shall be taken by Con te...pt against parliamentary authority, who- 
w Petition to the king or his council, unless by soever he is to appear before them, and dis- 
indictincnt, of lawful people, or by process of obeys them, they may imprison him in the 
writ at common-law, and (say they) this case Tower, and yet it is not against Magna 
is to none of the«>e. — 28 £d. 3. No man slial) Charta. 

be imprisoned without due process according to Wfiither tliercfoie tends tbib ? The con- 

the old law of the land : But this case being elusion must bo, that no Impeachinent by tho 
neititer by presentmtnt nor indictment, the Commons must go on, unless it be by present- 
Lords would not stand upon our precedents, ment, and so there is an end of all that, for which 
but relied on this, as if it were enough in bar the parliament is principajiy called; unless we 
of all our precedents. are part of those 600 contemptible ones, who 

Therefore to open this, and the danger of the are only fit to give money ; That may be reser\'cd 
consequence, there are in the land many dif- for us, hut nothing else ; though 23 Ed. 3,9aithj' 
ferent laws, and proceedings in these laws, and * For Redress of Grievances in the kingdom a 
imprisonment upon them ; and yet not one of * parliament shall be called every year.’ I 
them by presentment, indietthent, or trial by would know which way we should redress 
peers, though the Lords thought this was the abuses, if we are so far from remedying in pat- 
law, and tht're was no other. 1. It is known liament, that we must be shut out to the com- 
that tlie crown-law, or prerogative, is distinct rnon course in other, courts ? 
law from that between party and party. .2. Ohj. Th^ Lords may say, if you find the 
There is the law and custom of parliament, statutes broken, and short, you shall have new*' 
called a law, * ab omnibus querenda, h muftis Anm. And when these new ones are 

• ignorata, et 4 panels cognita.’ 3. Then the broken, then we shall have a remedjr ; so rise 
Canon-law, (and it* is much the Bishops forgot up remedy, and go to the remedy, ad infinitum^ 
£bat) and iLere is nothing in that taw, mure for there is no more reason . to think imt a se-' 
than standing in a white sheet, which pro- coiid law shali be maintained niore than the 
ceeds not by indictment ^or prese^ntment, yet first, and tvhat way a inisciiief shall be re« 
there is imprisonment even in that law. 4, dressed, other than by parliament, I kno^ 
Tlitre is the Law of Admiralty, and the Arti- ,not. 

cles of Oleron, where there is proceedings of So that by this Resolution of the Lords, and* 
another n \ture, and by imprisonment. 5. The. denying to commit upon this ground (for they 
Law of Merchants, or of the Staple. 0. The shewed no other) every thing for which a par* 
Law of Arms, where is imprisonment and liament is useful is denied us. t 

death, and yet diliferent proceedings from the After all this come to the very case. If a 
common- law in the Great Charter : now no Treason be committed, and the fame is that 
man thinks that all those courses of proceeding's A. B. is Guilty of it, it is lawful to apprehend 
are taken away by the common-law, and it is him for it. If a Hue and Cry pursue a knaoj 
gross ignorance to think it. T. The T.iaw of the though be be not of evil fame, yet he may 
Forest, which is most dl (Ferent : so that to urge lawfully be imprisoned. If it proves false, he 
Magna Charta to this purpose, ns if all pro- hath his remedy ; bat that obstructs not the 
ceedings in those cases must be according to law to bring him to trial. Any watchman may 
the common-law, is absurd. * arrest anight walker, and hath a warrant in law 

Then there are divers Writs in the Register, for it, and this is as good process in law, as any 
One, When a man hath received the king’s original writ. 

money to serve him, and went not, then there And after all this, consider with what kind pC 
is a writ to arrest him upon a certificate from colour, when there are weighty reasons why 
the captain under whom he was to serve. Then we should n^it mention special Tieason, and 
the ordinary Writ, which belongs to the law that mentioning it generally, answers the Pe* 
ecclesiastic, Capiendo. A no- tirion of Right, the whole Commons of Eng* 

thcr, de Apostata Capiendo^ to recover a regu- land (who are in no degree represented by the 
lap run away from his convent. Another, Lonls, they only represent their own persons) 
called no ejrrot Regno, to imprison a man, who should be denied the securing a person im* 
will not give security not to go out of the king- peached unless a particular charge be given, 
dom, and this is not traversable any where, how prejudicial soever to the kingdom, 
because it suggests that he will machinate Anblher thing, there is no right which a nara 
somewhat hurtful to the kingdom, and upon hath in tj»s land, or any part of the wond* 
that suggestion he is imprisoned. Anothet, but his right is such, that, if it W kept- from him, 
when a mart hath a Leprosy. Anothcri to bum be hath a means to come to tt li 
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^ ^amnam sine injuria ;* for where the laW 
^l^ves nojeoiedy. there is but a supposition of 
fight : By the sArne measure it will follow, that 
there is no civil wrong chn be done to any man, 
but the law provides a remedy, if that wrong 
be done ; and if by the law there is no remedy, 
it is Qo wrong : consider then this case. 

There are in this kingdom, in the civil state 
of it, three estates which the king hath then in 
making laws ; There are three estates, whereof 
the king is principal ; sometimes they are men- 
tioned as the king’s three estates, and be none 
of them : The estates in general Sire the Com- 
inoQs of the kingdom, (who arc perfectly re- 
presented in this House) the Lords another, 
and the King another ; and these are such, that 
there is no petitory action, npr the laws di- 
nmted to any one of them, but the laws you 
make, are to distribute justice in other courts, 
For instance, If all the Commons of England, 
who are one of the estates, should accuse one 
of themselves, the party can have no wrong, 
because the parliament can have no action 
brought against them, nor can they be sup- 
posed to do any thing for malice. It is the 
tame between the body of the Lords and Coiii- 
inons ; and there i.s no law either to vindicate 
the one or the^other ; but they stand as if there 
were no communicable law betwixt them : but 
dhe measure between them is that which is 
TOod for the whole ; for they are the makers of 
lawa fcir others, but no laws can be fancied to 
afeaph the whole of the Commons, or of the 
Lords. — So that it is easily to be seen, how it 
bath been put upon us ; so that now we are in 
Mch a Ca8o,we know not to whnt ends we shall 
proceed upon tills or any other Impeachcnt ; 

' for by this judicial power, you shall be excluded 
from any proceedings by laws uf parliaments, 

, and 80 you take away tue wiiolo right of the 
kii^om. 

But now what shall you do ? 

Answ. I see many uiconveniencies which 
may happen both ways^ but I see so many this 
way, that if any man gave such counsel as is 
charged upon the earl of Clarendon, it is not 
so dangerous^ as the Case before you ; for the 
inconveniencies at^nding that counsel would 
quickly sliew itself by the misery fol- 
lowing ; but this is a small thing begun with, 
which, like a canker, may eat tilfit be incura- 
ble, and that is as absolutely justifiable as this. 

And now 1 have said this, 1 am perplexed 
what to say more, for all can bear me witness, 
what respect I have endeavoured to preserve to 
the House of Peers, but 1 am so sensible of 
this, that though 1 cannot forget my respect to 
theni, yet 1 mast lament the condition into 
vtfaich they have brought themselves first, and 
us next, for they cannot think to avoid it. The 
|I6osp of Peers* is but a new style, called so, 
as Jurors -are called Peers, from the word Par; 
for every coipmoxier hath his Peers as lords have ; 
and the whole, style formerly was Archbishops, 
Bishops, Dukes, &c. But Pares Regni is a 
eewsiyle.^ ItisjCfliled the Upper House, ond 
is to Ibe looked upou with revereuce.^ The 


Lords have a jurisdiction ; but in this Case, I 
must her plain, their grant^ jurisdiction ariseth 
from the House of Commons, if you impeach 
not there, your judicial power ' will be very 
little. If a lord be to be tried for treason^ the 
Lords ate but his Jurors ; and though they try 
him upon honour, tiot upon oath, yet they are 
no more his triers, tlian as out of parliament ; 
The judge of Treason in the Lbros House, is 
constituted by the king, as a Lord High Stew- 
ard, and is no other judge, therefore I know 
not the judicature they speak so much of,— 
There is another for Writs of Error, which are 
there determined, but the ^jurisdiction of that 
is very little, for the incoiiveniency of the Lords 
determining what could not be determined in 
other courts, is so found out 25 Eliz. They 
are to be brought first into tlie Exchequer 
Chamber. — ^There is another way when persons 
carry Complaints to the Lords, which is a ques- 
tion, for commoners ought not to carry com- 
plaints there except in some cases from Chan- 
cery ; therefore this matter of jurisdiction, 
which they talk of, is not such a wonderful 
thing as they would make it. — Therefore what- 
ever we shall do after it, your riglits be so much 
concerned, that you know not where the stay 
will be, it is necessary that you make a Com- 
mittee to draw up a Protestation to be made 
by this House concerning this matter. The in- 
vasion of your right in it, and the danger to the' 
kingdom by it. 

^ Mr. Celcman. The Lords say, That commit- 
ting upon a general impeachment is against law, 
and 1 think it will appear so ; I deny not, but 
a Mittimus without special cause is legal, and 
grounded upon the Pclition of Right, the rea- 
son of which is to secure men against commit- 
ment by a special Warrant, and a Judge ought 
not to discharge wliere treason is alledgcd, but 
in this case it is different ; The Judges cannot 
discharge a man committed after examination, 
but the Lords ouglit not to commit a man, ex- 
cept there be* particular treason.— If I come be- 
fore a Justice of Peace, and say, 1 accuse this 
man of treason, will any wise man commit him? 
he makes his VVarrant indeed, but he that ac- 
cuseth must go farther and msdte it more parti- 
cular, and the special . matter must appear be- 
fore he commits, and this is the present case. 
The common law is, That no man ought to be 
committed without particular cause ; because 
no man can commit in capital matters, without 
taking examination before- hand, otherwise no 
man can justify a commitment : Therefore I 
am nut satisfied that the Lords had not reason 
to deny. The Commons are in the nature of a 
Grand Jury to present, but the Lords are the 
Judges; Commitment is not the judgment, but 
in order to it, and the Lords liave a discretion- 
ary power in the case: The Lords say not that 
they wHl not coinmit, but that they are not sa- 
tisfied to do it without special mutter, therefore 
wef onaht to send it up. 

• Sir Ko6. Howard, I have attended the Rea- 
sons given against making a protestation, and' 
whatever is said, is but le velling a House of 



9?9| STATE TRIALS, 15-l{XGHARiBS IL 1663*7 


Commons with every private arcii^er ; a Jus- 
tice of Peace (it is said) roust haye evidence 
before he commit, and this House has had in- 
ducements to impeach ; and may not a House 
of Commons judge what is treason as well 
as a Justice of Peace? The inponveniencies 
and dangers laid before you, if you proceed, 
are nothing in’ comparison of those on the other 
side. Had the Lords imprisoned, they had be- 
fore this had the particular charge, and the pro- 
testation is not to stop it, but to make way for 
it some other way ; . for it will resolve into a re- 
monstrance, by which you may give the nation 
an account of your proceedings to come to a 
trial of this, business. 

Mr. Vaughan. By the protestation spoken 
of, is meant to preserve the rights of this llouse 
upon the whole matter, and td give the reasons 
of your proceedings. 

Sir T/to. Meres, What is said, not being ex- 
plained, I know not what is meant by the Pro- 
testation ; if it be but to enter it into our books, 
1 am not against it ; if it be an appeal to tbe 
nation, pray consider what you do. 

Mr. Vaughan. This way of Protestation 
differs from entering in our books, but the 
best way is to draw it up, and bring it to you, 
and then any man may take exceptions against 
it ; for the meaning is, that this House claims 
its rights. 

Mr. Garraway. First make your Protesta- 
tion, and then appeal to the king. 

Mr. Vaughan. None can surmise that you 
mean an appeal to the people by what is moved, 
for what is done, must be done to some part of 
tbe parliament ; tbe king, lords, or yourselves : 
and they who speak of ic (if it were done with 
evil intent) deserve to be called to the bar; 
when it is brought before you for your appro- 
bation, you may either retain, or reject it. 

Sir Walt. Young. 1 desire that the llouse 
may know before-nand to whom they are to re- 
monstrate, and on what ground, and therefore 
to adjourn their debate now. 

Mr. J^evor. What appeal you make ought 
to be to the king, but bring it in hither and give 
it what name you please. 

Sir Rob. Atkins. As I would be tender of 
your privileges, so of giving offence to the Lords, 
cberefore we shall endeavour to be unanimous 
in this House ; a Protestation is named, I am a 
stranger to it, and would understand clearly 
what it is, before we do it ; That it is a co^rse 
warranted by precedents and proceedings of 
parliaments, considering what effect it hath had 
in late times, therefore we may do well to ad- 
jourh the debate and consider of it. 

Sir Tho. LUtlelifn. This Protestation will 
be li^e that in the lord Maynard’s case, but 
somewhat loneery and ought to go no farther 
than to one oi the estates, and be kept within 
, Ibe ^alb. 

Mr. tSkfi^en. You sent up a Charge JO the 
Iiords jn general, desiring ^hat tbe earl of Cla- 
rendon sbojild be secured, and in convenient 
time you would send up articles; from that 
frap it jsot jbpen |diwe> wd tjto.Lqiriis have 


passed several votes ajbout it tiioce, hut you 
have not passed on^. — First tl^ey vot^, that 
they had not complied with mur desires fpr 
want of particular treason ; Then you givsj 
them reasons, they are not satisfied with them ; 
then a Free Conference, they are still (insatis-, 
fied ; and all this white you have not come to 
any resolution : so that till you come to a yotejl^ 
no man knows but that you are satisfied with' 
their answer: fur when the matter of Uie Pro- 
testation is brought in, we shall not b.e' ready 
for it tiU we have resolved, that what the Lord^ 
insist is an obstruction of justice, and yoi| 
cannot agree with them without great inconyc^ 
nience to the nation ; Therefore put a ques^n. 

That the Lords, not having agreed to secung 
the earl of Clarendon upon the general Ipi* 
peachment, have obstructed ^he public justicp 
of the kingdom in proceedings of Parliament 
and is of dangerous consequence This is ne? 
cessary, because the liOnJs have heard n'othing 
from you, but endeavour to satisfy them. 

Sir John Goodrich. This question will be f 
greater accusation of the whole House of fjords, 
than the other is of the earl of Clareudun. It 
you will go by way of Protestation, and keep it 
within your own walls, 1 like it better than thi$ 
question. 

Sir Rob. Howard. The putting this question 
is no charge upon the House of Lords ; and 
therefore if that gentleman thinks it so great an 
one, sure he thinxs the Charge against the earl 
of Clarendon to be a very small one. Is there 
any obstruction to justice? If not, why do ire 
not comply? If there be, we cannot it seems 
complain without charging the Lords. Keepipg 
it within your own walls, is but like a man, when 
he is alone, muttering arguments to himself, and 
commending himself for it. .If you meet witl^ 
any obstructions, pray first put the question^ 
whether you are obstructed. 

Sir Rob, Atkins. It is no light matter to 
charge tbe Lords with pbstructing jpstice^; 
therefore the thing being new, pray adjourn it 
till to-morrow, that we may be more of one 
mind. 

Then the Question was stated, namely. 

That the Lords not having complied with 
the desire of tbe Commons in committing the 
earl of Clarendon, and sequestering him froii| 
parliament jipon the Impeachnient froin this 
House, is an obstruction to the public justice 
the kingdom, and is a precedent of qvil cmd 
dangerous consequence.^’ , 

Resolved, That tbe Question be put. And 
being put. Resolved in tbe affirmative. * 

Resolv^, That a Committee be appointed 
to draw up a Declaration to vindicate the Pro- 
ceedings of this House.’’ 

December S. 

A Message from the Lords by two Jadgfis^ 
Tl«it they have received a large Petition from 
the earl of Clarendon, which iiitiroaies that be 
is withdrawn. 

Sir Tho. Tompkins moved to take cart a to 
get t^ eea-ports stopt. 
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* Sir T/iO. Littletan, I believe he is now past 
^Stopping/ but we should do it, though it have 
no elTect; lest* it look as though ae would 
Jhave him escape. 

Sir 'Rvb, Howard, The Lords seem now 
mistaken in their opinion at the contereiice, 
they mud there was no fear of his running away ; 

, aind in hur House it hath been jested that he 
ivas not like to ride post. Besides, the expres- 
sion in the message is withdrawn*) which may 
be an inward chamber, tlierefore it is fit to de- 
sire^ to see the Petition, and comm^d some 
members to prepare something to vindicate 
yourselves in discharge of your doty. 

. Mr. Srt/mour. You cannot take notice to 
the Lords of the. Petition, unless they think 
good to communicate it to you, but make the 
N declaration. 

Mr. Vaughan. I look upon what the Lords 
say as doubtful, therefore beware lest you do 
soineihing miabecorning you. They only say, 
that he is wirhcJruwn, but not what is his Peti- 
tion ; for the saying that he is withdrawn, is 
not the matter of a Petition. Perhaps he is gone 
into the country, the message seems light, and 
you are to take no notice of it. If it be of 
moment, and they think us concerned, they 
should let us know it; and I cannot think so 
of the Lords, that thev would use that word, 
if he were fled ; thevefnre send a message, to 
knpw whether fied or withdrawn. 

Mr. S(tl. Gen, When a Delinquent signifies 
to his judges, that he is withdrawn, it cannot 
signify any thing, but that he is withdrawn from 
their judgment. None but a mad innn will 
Cell them that he is fled, fearing what may 
follow ; it would be well if their care would 
prevent his dying ; but, you cannot answer it, 
if you hear they do nothing, and so seem to 
say ; fare him irell. 

Upon all which motions, Ordered, ** That 
sir Thr). Clifibril (comptroller of the king's 
boushoid) be sent to the king, to desire the 
ports may be stopped.’* 

December 4. 

The lord Fitzharding makes Report from the 
king, that the Message for stopping the Ports 
being delivered him, he had taken care accurd- 
’ ingiy. 

V A Message from the Lords to desire a speedy 
Conference ; 

From which Mr. Solicitor reports; We at- 
tended the l^ords at the Conference, which was 
delivered hy^ the duke of Buckingham, who said 
to thiif purpose. That the Lords had command- 
ed him to deliver to us that scandalous and 
seditious Paper sent from the earl of Claren- 
don, desiring us to present it to you ; and to 
desire yoR in couvenant time to send it to 
them for had o stile which they were 

in love’ with, and desired to keep it. 

Whicb' said Paper was read, and is as fol- 
lows, VlZi 

To the fight honourable the Lords Spiritual 
and Temporal, in parliament assembled, 


the humble Petition and Aubress of 
Edward earl of C la HENDON*. 

May it please your Lordships, 

I cannot express the ansupportable trou- 
ble and grief of mind 1 sustain, under the ap- 
prehension . of being misrepresented to your 
lordships, and when I hear how much of your 
lordships time hath been spent upon the men- 
tion of me, as it is attended with more pub- 
lic consequences, and of the differences of opi- 
nion which have already, or may probably 
arise between your lordships and the honour- 
able House of Commons ; whereby the great 
and weighty nfiairs of the kingdom may be ob- 
structed in the time of so general a dissacisfoc- 
iton. 

** 1 am very unfortunate to find myself to 
suffer so much under two very disadvantageous 
reflectioDs, which are in no degree applicable 
to me. The first, from the greatuess of my 
estate and fortune, collected and made in so 
few years, which if it be proportionable to what 
is reported, may very reasonably cause my in- 
tegrity to be suspected. The second. That I 
have been the sole manager and chief minister 
ill all the transactions of state since the king’s 
return into England, to August last, and there- 
fore that all luiscnrriages and, misfortunes ought 
to be ioiputecl to me and my counsels. 

** Concerning my Estate, Your lordships will 
not believe, that after malice and envy hath 
been so inquisitive and so sharp-sighted, 1 will 
offer any thing to your lordships, but what is 
exactly true ; and I do assure your lord<ihips in 
the first place. That (excepting from the king’s 
bounty) I have never received nor taken one 
penny but what was generally understood to be 
the just lawful perquisites of my office, by the 
constant practice of the best times, which 1 
did in my own judgment conceive to be that of 
my lord Coventry, and my lord Elsinore; the 
practice of which I constantly observed, al- 
though the office- in both their times was lawr 
fully worth double to what it was to me, and 1 
believe now is. 

That all the courtesies and favours which 
I have been able to obtain from the king for 
other persons in church or state, or in West- 
minster-hall, have never been worth to me 5/. : 

* When the Chancellor found it necessary 
CO withdraw himself, he thought it as necessary 
to leave some address to the Hoqse of Peers, 
and to make as good an excuse as he could for 
his absence without* asking their leave ; which 
sfeuld be delivered^ to them by some member 
or their body (thefe^being many of them ready 
to perform that civil office for him) when his 
obsence should be known, or some evidence 
that he was safely arrived on the other side of 
the sea; and that time being come (for the > 
packet-boat was ready to depart when the 
Chancellor landed at Calais,) the earl of Den- 
bigh said, He had an Address to the house 
from the earl of Clarendon, which he desired 
might be read/' Lord ClareRdon’e, Life, p.468« 
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• So that your lordships jnhEy be confident I am 
as innocent from corruption as from any dis- 
loyal thought^ which after near thirty years ser- 
vice of the crowiif in some di&culues and dis- 
tresses, 1 did never expect would be objected 
to me in my age. 

And 1 do assure your lordships, and sliall 
make it very manifest. That the several sums 
of money, and some parcels of land, which his 
majesty hath bountifully bestowed upon me 
since his return into England, are worth more 
than all I have amounts unto ; so far I am from 
advancing my estate by indirect means. And 
though this bounty of his hath very far exceed- 
ed my merit, or my expectation, yet some 
others have been as fortunate at least in the 
same bounty who had as small pretences to it, 
and have no great reason to envy my condition. 

' ** Concerning the other imputation of the 
credit and power of being chiefest minister, and 
80 causing all to be done that 1 had a mind to; 
1 have no more to say, than that 1 had the good 
fortune to serve a master of a very great judg- 
ment and understanding, and be always joined 
writh persons of great- ability and experience, 
without whose advice and concurrence, never 
any thing hath been done. 

Before his majesty’s coining into England, 
be was constantly attended by the then mar- 
quis of Ormond, the late lord Culpeper, arid 
Mr. Secretary Nicholas, who were equally trust- 
ed with inysel!^ and without wliose joint advice 
aiid concurrence, wlieti they were all present 
(as some of them always were) I never gave 
any counsel. As soon as it pleased God to 
bring his majesty into England, he estaiilished 
bis Privy-Council^ and shortly out of them he 
chose a number of honourable persons of great 
reputation, (wlio for the most part are still 
alive) as a committee for foreign aflairs, and 
consideration of such things as in the nature of 
them required much secrecy, and with these 
persons he vouchsafed to join me : And 1 am 
confident this Committee never transacted any 
thing of moment (his majesty being always pre- 
sent) without- presentiug the same first to the 
council-board ; and I must appeal to them con- 
cerning iny carriage, and whether wc were not 
all of one mind, in matters .of importance. 

For more than two years 1 never ktic%v any 
differences in the councils, or that there were 
any complaints in the kingdom, which 1 wliolly 
impute to his majesty’s great wisdom, and the 
in tire concurrence of his cuunscllars, without 
the vanity of assuming any thing to myself; 
and therefore 1 hope 1 shall not be singly 
charged with any thing tiiat hath since fa^n 
out amiss. But from the time Mr. Seermry 
Nicholas was , removed from his place, there 
were great alterations; and whosoever knew 
any thing of the court and councils, know well 
bow muOh my credit hath since that time been 
diminished, though his majesty graciously vouch- 
safed still to hear my .advice in most of his af- 
fairs : Nor liatli there been, from that time to 
this, above one or two persons brought to 
tbo counoil, or preferred to any considerable 


office in the court who have been of my inti- 
mate acquaintance, or suspected to have any 
kindness for me ; and most of them iiTost no^ * 
toriouhly known to have been very long my 
enemies, and of difierent judgment and prin- 
ciples frwm roe, both in Church and Slate, and 
have taken all opportunities to lessen my credit 
with the king, and with all other persons, by. 
mis- rep resenting and mis- reporting all that I 
said or did, and persuading men 1 have done 
them some prejudice with his majesty, or 
crossed them in some of their pretensions: 
Though his miyesty’s goodness and justice was 
such that it made little impression upon him. 

my humble opinion, the great misfor- 
tunes of the kingdom have proceeded from the 
war, to which it is notoriously known that 1 
was always most averse, and may without 
vanity say, I did not only foresee, but declare 
the mischiefs we should run into, by entering 
into a war, before any alliances made with the 
neighbouring princes. And that it may not be 
imputed to his majesty’s want of care, or the 
negligence of his counsellors, that no such al- 
liances w'ere entered into, I must take the bold- 
ness to say, his majesty left nothing imattempt- 
ed in order thereunto and knowing very well, 
that France resolved to begin a war upon Spain, 
as soon as his catholic majesty should depart 
tins world, which being much sooner expected 
by them, they had in the two inters before 
been at great charges in providing plemiful 
magazines of nil provisions upon the frontiers, 
that they might be ready for the war, bis ma- 
jesty used all possible means to prepare and 
dispose the Spaniard with that apprehension, 
ofiering his friendship to that degree, as might 
be for the benefit and security of both Crow im. 
But Spain fiatrering itself, That France 
would not break wiih the m, at least, that they 
would not give them any cause by administering 
matter of jealousy to them, never made any 
real approach towards a friendship with his ma- 
jesty, but, both by their ambassadors here, and 
to his majesty’s ambassador at Madrid, always 
persisted, as preliminaries, upon the giving up 
of Dunkirk, Tangier, and Jamaica. 

** Though France had an ambassador here, 
to whom a project of a treaty was offered, and 
the lord Hollis, his majesty’s ambassador at 
Paris, used ail endeavours to pursue and prose- 
cute the said treaty, yet it was quickly discern- 
ed, That the principal design of France was to 
draw his majesty into such a nearer alliance as 
might advance their design ; vritbout which, 
they had no mind to enter into the treaty pro- 
posed; 

** And this was the state of affain when the 
war was entered into with the Dutch, from 
I, which time, neither Crown much considered 
the making any alliance with EngloOd. 

“ As I did from rny soul abhor the entering 
into this war, so I presumed never to give any 
advice or counsel for the way of managing. it. 
But by opposing many propositions, which 
seemed to the late Lord Treasurer and myself . 
to be unreasonable, as the payment of the sea* ^ 
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* THIt* Vaughan, If the Lords agree with us, we 
may spare the declaration, hut if they agree 
not n^w^^ they w«il much less hereafter : your 
4ac)arauon cun amount to no more but tlus, 
make a narrative of the invalidity of the ^rds 
^ I^recedents j but then you mu!»t of necessity do 
•oniething more, else your labour is in vain ; 
^therefore this iVSessage with these Votes are 
nt^c^sary. 

'Sir jRicA. Ttmple, I expected that when the 
ead of Clarendon had been fled, the Lords 
would have desired the king to issue out a pro- 
cla‘matiaii to apprehend him, seeing they have 
be en the occasion of his escape ; therefore now 
desire their concuiTence to go to the king to 
that end, and if they concur, they have upon 
the matter granted conmiitiiicuc upon a gene- 
ral iinpeachmeut. 

Mrl Vaughan, I thought it ray duty to offer 
you what I have done y if you like it uot, 1 de- 
sire to be excused in serving you in the decla- 
ration^ and that they who tliink it necessary 
fvould be pleased to take the pains to do it. 

Silr Tho, Lee. If you declare^it will beget an 
answer^ and where will that end? if you send 
up. your Votes, and the Lords agree, your end 
is answered ; for it is ja yielding that which they 
have yet denied ; your declaring, and entering 
it upon the journal, will be to no purpose. It 
is but like u man, who having been beaten pub- 
licly, in the chamber calls liim who did it rogue. 

Mr. Hampden. 1 desire that the words, 
^ Law of the land' may be left out, and the 
words * Law of parliament' or, ^ Usage of par- 
liament' put instead of them ; for it hath been 
shewed us^ that there ure several ways of im- 
peachment besides connnoa-law. 

Mr. Vaughan, Those woi*rls were purposely 
put in, because at the free conference, when 
we pressed the law of parliaments, the Lords 
pressed the law of the land, by way of negative 
as if the law of the land were otherwise ; but 
rather thau that shall be any obstruction put it 
,,by law. 

Mr. Steward. Leave out the words, « by law' 
for if a man be secured, it is implied by them 
who do-cummit that it is accoixliiig to law. 

Then it being moved to draw both Votes in 

one ; 

Sir Tho. Littleton. Though you should put 
both Votes into one, it will not answer your 
eiid, for the Lords will nut concur with the 
first part, and yet . may make use uf what part 
you' grant of it, that in the last, and so have 
advantage dgainst * you : but there is anotlier 
reason, why you should forbear these Votes, 
namely, prudence. — ^The earl of Clarendon 
beiiig gonCf trhere is an expectation that a Bill 
al^ouTd be prepared to dp something farther, 
wherain I hope bt>th IJouses will join ; if you 
ailfdd op this, you will give disturbance to that 
' Bill; .an^ if you should enter this in your Books, 
in order to send it up hereafter, they will hear 
of h, as dooe tp'raake them swallow their for- 
mer Rcsolrei* Therefore defer it for the pre- 
sent. 


Mr. Trevor. Consider whether the matter 
betwixt you and the Lords is not well as it is : 
you have voted, that when a man is generally 
impeached, he ought to be secured, and that 
tlie Loras not having dune it, is an obstruction 
to justice, and what will it signify to carry it to 
the Lords ? whst hath since rallen out, justifies 
you, and lays the disadvantage upon the Lords. 
The world expects now what you will do fur- 
ther, and that must be by concurring with the 
Lords. 

Sir Tho. Clifford. We all agree to these 
\*otes, in ordeV to justify your rights ; but what 
is the use of it ? you have already done it in. 
your books, and you cannot expect the Lords 
should go so much against their own votes ; 
this therefore will but widen the gap, it being 
telling them they must eat their words. 

Sir. Tho. Littleton.^ Those, who have had 
a hand in the Charge againsi tlie earl of Cla- 
rendon, have been thou^it sometimes toO vio- 
lent, sometimes too remiss as uot able to make 
out the charge : but wh^t I speak now, is for 
your honour, which will be wronged in this 
proceeding ; I am for bringing the impeach- 
ment to something; and therefore against 
these votes ; now you make a declaration of 
your own rights, and entering it upon your 
books, that not only the vote may appear, but 
the ground of it, but not to declare to the Lords, 
which will beget an ^answer, and exasperate. 
It is now unseasonable to make the Lords 
retract, therefore lay it aside ; for though I am 
confident that geniletuan did it to no such end, 
yet if I would design any thing to (he earl of 
Clarendon's advantage, I could not take a 
better way than this. 

Mr. Vaughan. This is but the affirming sH 
which hath been done already, and I am fur 
none of those, who are contriving for any thin^ 
out of tite [louse. 

Sir Will. Coventry. This question is not 
now seasonable; though it is a better expedient 
than the declaration, ns things now stand, and 
considering what . hath past, I am apt to think 
the Lords may do it of their own accord, and 
you would not willingly have a negative to 
voiir votes. Therefore, seeiug your votes may 
l>e of use hereafter, put no question at ail, but 
adjourn the debate to a proper season.' 

Mr. Vaughan. I am against the adjourning 
of it, and have given testimony, that I have 
done nothing to be thought to do that which is 
so much for the advantage of the earl of Cla- 
rendon, and shall take heed of doing apy thing 
hereafter to bo so reflected on. 

J ir Ttiol Littleton. I hope I avoided any 
b reflection, nor did I speak any thing to 
such purpose. I do not believe, nor ever did 
think any such thing, and hope that gentleman 
himself believes, that no man in this House 
batli more honour for him than 1. 

Sir J. Charieton. Let the world' see that 
you do not intend to restrain your proceeding 
to.the earl of Clarendon,' but make it a general 
care : and therefore are concerned in honour' to 
put the question. 
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Resolved upon the question, that the ques- 
tion be put. 

Resolved, That both the questions pro- 
pounded by Mr. Vaughan, and put singly 
in the affirmative, be carried up to the Lords. 

December IS. 

A Bill was brought from the Lords, to 
banish the earl of Clarendon, and read. — After 
reading, several objections being made, and it 
being alledged that it was an abuse put upon 
the Commons by the Lords, and that a bill 
of attainder being propounded, after some 
debate, the House passed this vote ; 

Resolved, “ That this House taking notice 
of tlve flight of the earl of Clarendon, being 
under an impeachment of High-Treason by 
this House; the king's majesty be humbly de- 
sired CO issue out his Proclamation for summon- 
ing the said carl to appear by a day, and to 
apprehend him in order to his trial.” 

Resolved, “ To send to the Lords for their 
concurrence to this Vote.” 

December 14 . 

A Message from the Lords for a Conference, 
at which they delivered two reasons, why they 
could not concur. 

1. “ First, for that .they conceive a Procla- 
mation in the way proposed would be ineffec- 
tual, since it is not sub pana convictioniSf which 
cannot be until particulars in order to trial be 

- declared. 

2. '' That what the House of Commons 
hath proposed, and do propose at prebent, is 
intended in order to a judicial way of pro- 
ceeding ; but since the earl of Ciarendon^s 
flight, their lordsliips, upon consideration of the 
whole state of affaics, and of the kingdom, have 
upon grounds of prudence and justice thought 
fit, for securing of king and kingdom, to pro- 
ceed in a legislative way against the said earl, and 
have to that end past and sent down to them a 
bill of banishment and incapacity against him 
with wliich this vote is inconsistent.” 

December 16^ 

Tlie said Reasons from the Lords being re- 
ported and cmisidered, and it being moved that 
^ the House would declare themselves unsatis- 
fied with them : 

Sir Tbo. Clifford, I am against passing a vote 
present upon the Lords' Reasons, but read the 
bill sent down from thence, and summons him 
by it to appear by a day. 

* Mr, Trevor, Some are against the bill, 
because it goes too far, condemning before 
hearing, others would have it to go farther, 
Sammons is in order to henring, trial, aiHl 
judgment; of those he hath made himself in- 
capable by flight, and hath in his paper told 
you, ‘ That he will neither be heard, nor tried 
by you ;' Though you fexp^ted to have him 
secured by a general accusation, yet you never 
expected judgment upon it. Then it is said. 
This banishment falls short of Treason ; but 
we are not to pass sentence for crimes, but. asm 
, council propound to the king what is neces- 
VOL. VI. 


rary in this case : then consider whether this 
bill will answer our ends, and ^if it doth, delay 
will make it worse. I think we^ should make 
it reach them. What if he hath life in other 
parts, his family untainted, and his children 
alive, and enjoy his estate ? 

Sir Kob, Carr, You have ordered to con- 
sider the Reasons from the Lords, therefore do iu 
Mr. Hen, Coventry. The Motion to read 
the bill is not against your order, because part 
of the Reasons given by the Lords is, * That 
ou have a bill and until you have read the- 
ill you cannot lay by tlie Reasons.' The earl 
of Clarendon is fled, you have a tye upon him 
in having his innocent relations, and by pro- 
ceeding farther you make him desperate, you 
are now in an even way with the Lurds ; there- 
fore read the bill. 

*Mr. Swinfen, You may go upon the Reasons, 
anil yet not reject the bill ; for when you sent 
to the Lords about a Procianintion, and went 
not upon the bill, it was because what the bill 
drives at, is the highest punishment next to 
death. Therefore consider what weight is in 
the reasons. One of them seeming to put you 
upon the bill, they put you thereupon on a 
legislative way ; they will neither secure nor 
i summon him, but will condemn him unheard, 
f They cannot secure him upon a charge of 
treason, nor yet summon him, but they oaa 
condemn him ; and this they put you upon, 
which is against honour and justice, especially 
to do it upon reason of state. The legislative 
ower of parliament is great, it hath no bound, 
ut the integrity and justice of pari laments. If. 
reason of state be a motive of parliament to 
bani.sh one man, so it may be for many. If 
you go in this legislative way, you bring upoA 
yourselves all the dishonour of the business, 
but the Lords will have some excuse, which yon 
cannot, for they looked upon the charge so 
slight, as not to imprison him; the party it 
gone, because he was not secured, apprehend- 
ing (he saith) fear of the multitude, not of hie 
trial ; so that the Lords not giving cr^it to 
your charge against him, he says, * he flies not 
* from justice,' Now if upon this bill you shall 
banish him, it would be said you could not 
make good the charge, and therefore laid this 
sentence upon him. — 'Fhe precedent is also dan- 
gerous : if having gone so far in a judici^ way 
you should now go in a legislative : it upon 
reason of state, I.x>rds may be banished, it may 
be by dozens : as you proceed justly, so you 
will be justified. — Nor is the danger greater if 
the Lords go by Proclamation, an4 he be put 
into custody when becomes; if he can practise 
any tiling, will not he be less capable when 
under the Proclaniation, than when this bill is 
passed, which condemns him i^ithout hearing r 
end I am not for any punishment till heard. In 
Crom well’s case, who moved in Hen. S's 
to attaint a Lord unheard, the judges, declar^ 
they might, and it would stand ; 
said Cromwell was attainted and condemn*^ 
unheard, end such c^usel usually rails mpom 
those tliat counselled it. 

2 C 
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Sir RaA. Howard. The earl of Ciarendoa 
•aithy < That he doth not witiidraw from your 
•f justice, but ibr fear of tumults but thatT 
^•011 any man may give for his flying, if .it 
vill be ail excuse ; but he might have secured 
himsi^h'frofii tumults by I'eudering himself, and 
bis innocency upou his^rial would have cleared 
him. This at lust may come to a I^ree Con- 
ference, then you muy be left to go along with 
the king ; the House riseth and (loth nothing, 
and then the world will see that this business 
will assure the king 'of t'rance, that he hath a 
man with him so great, as to hiifdcr us from 
doing any thing against him : tlierefore as you 
ought to do something against him, see whe- 
ther it may not be done by the bill, by resum- 
ing his lands, &c. if he come not in by a day. 

An exception may be against tliis w‘a\\ 
aamely, That there is no ailainder ; but if 
there had been such a bill, the tiling which 
should sway me should be the duke of York's 
imarriage: so that if you commit this bill, you 
may add all severities, except that of attainder, 
and if he come by a day, then all to be void. 
|f you go by Proclamation, the Lords may not 
concur, and you lose your ends. By this bill 
all favour that he can expect is shewed, and 
this way will be the best confutation of the 
Lords' Reasons ; therefore commit the bill. 

Mr. Secretary Morrice, I am for committing 
the bill, though it be condemning unheard ; 
because he could not but conclude it would be 
•O. ^ £t volenti non fit injuria.' 

Sir R, Pemple, You have proceeded against 
jjtliis Earl in all ordinary ways, and have been 
l^aflled by the Xords, In Edw. 3 rd’s reign, 
Adam de Berry fled, and a Proclamation went 
.egainst him, and the Commons neitlier did, nor 
ever were bound to deliver their articles till the 
imrCy appeared, and in that case they delivered 
not their articles till the last day, when he not 
(appearing was convicted. When you would go 
by attainder, they tell you, deliver special 
mRtter, and we will summon him ; when you 
ask a Proclamation, they tell you, deliver 
apecial matter: if you declare the matter to the 
court, it is upon record, and all may know it. 
You hat'e tried all ways legal and regular, and 
Xbey will do you justice in neither. Now 
what can you do ? Except you and the Lords 
eombioe in justice together, he must escape, 
and if you can be made to differ, he goes 
^way in a smoke". If you go to the king for a 
proclamation, you must return to the Lords for 
jusCice. I am sorry the Ivy hath been so near 
the Oak, that you cannot touch ir, without 
touching that. There remains a bill before you, 
and in that you are upon equal terms with the 
liOrdS ; therefore give him a day to be heard, 
md if he come, let him ; but then bis penal- 
ti^ are too low for his crimes ; therefore read 
ihe billy go higher, degrade him of honours, 
forfisk bis lands, and whether you will go so 
fitTk I leiive with you. 

Mr« SoL Gen. It is not impossible to agree 
with thb. Lords, in their Reasons, but the reaton 
must be because tiie bill is good. But if any 


man thinks it is good upon the Lords' Reasons, 

' le is mistaken ; and therefore my advice is to 
proceed upon the bill, though not upon the 
Reasons from the Lords. Some think the 
junishment in the bill too little for the crime, 
)thers too much, because not summoned ; so 
;hac it must fall out, that a person impeached 
>y the House of Commons must see the House 
ise without any marks of displeasure upon 
lim : can any man be beard, who will not be 
heard ? Why should not you proceed in such a 
way against him, as whose very flight amounts 
to a confession ? And have you not burnt lus 
paper for reflecting upon the House ? and can 
you think he will appear who is departed in 
despair of the court ? And now you are con^ 
tending to give liim time. — Then consider the 
thing ill itself. Suppose the king had a mind 
to attaint him, the king can do it without .your 
help, for he may he ouc-lawed for high-treason ; 
for tfiougli that he reversible at comiiiun*law, 
if lie he beyond sea, ^et by two express acts of 
parliament it is otherwise, but the king, cannot 
banish him without your concurrence : suppose 
him fled and attainted, so that the question is 
not upon his life, but his estate, suppose your 
justice satisfied in that, is it not past all manner 
of consideration that the king cannot upon ap- 
plication restore it, so that all you looked for 
by attainder, is done by this bill of banishment, 
for his life is saved by flight, as would his estate 
by compassion ; but there is something in this 
bill, which, without it, you can never get, 
that is, you put him under your displeasure, 
which the king cannot pardon ; and will you 
have it tfiouglit abroad, that the earl of Cla- 
rendon, fled as he is, hath been something too 
hard for the two Houses f 

Sir Pho. Littleton. If there be a necessity of 
diflering with the Lords, and 1 thought the dif- 
ference would produce such effects, I should 
not speak, but they only tell you it is unne- 
cessary and ineffectual. You have impeached, 
and are now told if you proceed, it will make 
dilfcrence ; hut I fear another greater danger 
than this ditfereiice. The world will say you 
were willing he should fly, because you could 
not prove ; by flying he hath forfeited his 
estate ; if the king give it him again, it is his 
mercy; but do you justice: therefore press for 
a Prociamatioii, for the bill is iacousistoDt with 
your honour. 

Mr- Vaughan. I, have listened with much 
attention to this discourse, and understand it as 
little now as at the beginning, the discourse 
being nothing adequate to that end. You have 
Reasons from the Lords why they agree not 
with you, and if you agree with the Reasons, the 
sum IS to read the bill ; but if you agree not, 
you inhst desire a conference, and if they 
concur, you may' have h Proclamation, if net 
(as I think they will not) you are where you 
were : we supfxise him not to be in England, > 
and if so, what is the Proclamation more thaii 
the king's writ ? It reacheth no man out of the 
kingdom. It is true, tn some cases, if the per- 
sons are goue out of the land tiiey are sum* 
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inooedf and if &ej come, not,- their lands are 
seized, but it is not by Proclamation, which 
signifies nothing if the party be' gone. — ^Theii 
go on ; suppose the Lords join in desiring a 
Proclamation, the end of which is appearing 
find apprehending; pos^stbly you gain one part, 
that if he be apprehended, they do imprison 
.him upon a general impeachment; but if they 
agree not, what benefit have yon by it f None : 
but if he appears, to what is it ? There is no 
charge, if apprehended, to answer the general 
tihaige.-— Then the tliird way is. If die Lords 
agree not, that you shall go to the king; and 
there is a more dangerous rock in that, than in 
any thing ; for we never heard of a commit- 
ment * per ipsum dominum regem,’ but * per 
*■ maiidatum doniini regis,’ because against the 
king lies no dam^es : what then must you do f 
Many think it injustice to proceed, if he be not 
called by Proclamation. But it is plain, if you 
proceed upon this bill, you go not upon your 
impeachnient, but because he is fled from die 
justice of the land, wherewith you have charged 
him in bumii^ his paper ; and it imports little, 
that he saith l^is innocent; for why then doth 
he fly ? Shall we abate Ifnn of what he ought 
to sutifer for his saving so ? He is fied from the 
justice of the parliament, and therefore is pro- 
ceeded W'ith ; and for what others say, you 
ought not to regard popular reasons, but to 
pursue your own ; it is enough for you to hear 
some proofs made : when was it known in any 
court, that proofs should be taken only on one 
side ? So that you cannot acquit your own 
justice, nor bring him any ways. to answer, he 
being gone ; nor can you nave any effect of the 
Proclamation, though the Lords join in it: 
therefore unless you will have nothing done 
after all this, (for he may not be guilty of all 
charged, who yet hath made himself guilty of 
what is charged by flying) read the bill. 

At last the question was put, whether the 
bill should be read and committed : 109 for it. 
S5 against it. 

December 18. 

The Bill for banishing the earl of Clarendon 
was reported from the Committee, and read. 

Sir Robert Howard, I desire that to the Pre- 
face of the Bill this addition may be made ; 

Thi|^ whereas the earl of Clarendon was im- 
peached of Treason by the Commons, who de- 
sired he might be secured, but was not, and there- 
upon is fled.” And this to the end the protest- 
ing Lords may be gratified, who took so much 
care of the Commons. 

Sir Robert Carr seconds the motion. 

Sir John Talbot. I cannot concur with that 
motion, because we cannot take notice of what 
the Lords do. 

•'Sir R. Temple. We may take notice of 
things in the Lords’ books which are records, 
and there the Protest is entered ; and though 
not to gratify them who owned our^ right, yet 
wo ought to take care of our own right : And 
that the world may see w^ have some cause to 
pass ibis bUl> neiuier deal so modestly with a 


man who flies from justice, as to use his own 
word (withdraw) but call it flying. 

Sir Thomoi Gower* Let the* words be, * that 

* having been impeached, and moved to be se« 

* cured, hath withdrawn himself.’ 

Mr. Solicitor. The word * moved/ destroys 
the bill itself: the word of the bill is to uiutO’ 
the two houses, and tliis Anieridmeut tends. to 
destroy that end, for the addition to the PrefbeO 
being insisted on, the Lords will add the rea« 
iu)ns for not committing, and so revive the' 
whole matter again, l^t the Lords add in 
their books what they will, your books will ai^ 
much justify you, as theirs them. 

Sir Hum. Winch* Let the words be ndded^ 
whether the Lords agree, or not, that it may* 
appear upon our books* 

Mr. Hugh Boscawen. The preface it bufc- 
history, yet add these words, and let the Lords' 
insert wbat they please. I shonid rather con^ 
cur with there, than leave out those words. 

Mr. Vaughan. Put no question upon these 
words, but whether the Preface shall go at it is : 
llie bill in probability is a safe hill, because it 
came from them : But if you begin an aUera«- 
teration, you yourselves render it unsafe ; for 
if you put in these words, then the Lords will 
add, * for waut of special matter,* and so it 
will come to nothing. 

Then the Bill was read the third time. 

Mr. Vaughan. ' I am against the word * with* 
drawp/ and for the word * flight* instead of it, 
and in regard the justice of this bill depends 
upon the word ^ flight,’ put it exprmly. 

Sir R. Carr. 1 am against this bill, though 
I was earnest in the matter as any one %vhile I 
thought there was proof; but now none appear- 
ing, 1 am against the bill, because you am 
confirming what the Lords have done. 

Mr. Vaughan. Many men wonder tliat iia 
reason is given for passing this bill, but the 
question is mistaken, the bill is grounded upon • 
his flight after his impeachment, and his flying 
implies some guilt ; if none, it is the safest 
argument for any man to run away, and then 
there is nothing to catch him. A proclamation 
to -a man out of the kingdom signifies nothing. 
But in the %vhole it is plain, that he saith, that 
finding the king’s Justice obstructed in parlia- 
ment, he is fled. Obj* But it will be said^ 
Upon bare flight never was any roan punished. 
Anew. If. one man kills another and flies, tbongh 
upon his trial he' shall be acquitted, yet na 
snail never recover Ins goods because df hb 
flight. - There have been severM vActs of Ba- 
nishment, Spencer, &c. And -though in this 
there is something more severe* tlian in them, 
namely that none shall corr^potid with him; 
yet there is also some advanta^, namely, that 
if he come in hy the 1st of February nil 
shall be void ; for when the crime is laid, and 
his flight miJtes him guilty, he ought not to 
have a day. • 'u 

Then the question was put for 
bill; 65 for- it, 42 against it. So the bill passM 
the' Commons, and afterwards obtamea the 
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royal assent. It is as follows, stat, 19 Car. S, | 
c. 10. 

An Act for Banishing and Disenabling the 
Earl of Clarendon. 

^ Whereas Edward earl of Clarendon having 
been impeached by the Commons assembled in 
parliament, of treason and other misdemeanors, 
bath knowingly withdrawn himself, and is fled, 
whereby justice cannot be done upon fiim ac- 
cording to his demerit. Be it enacted bv the 
king’s most excellent majesty, by and with the 
advice and consent of the Lords spiritual 
and temporal, and Commons in psgrliament as- 
sembled, and by authority of the same, That 
the said Edward earl of Clarendon shall and 
do suffer perpetual Exile, and be for ever ba- 
nished this realm, and all other his majesty’s 
dominions, and shall be for ever disabled from 
having, holding or enjoying any oflice or place 
of public trust, or any other employment what- 
soever. 

And be it further enacted by the authority 
aforesaid. That it shall be, and be taken to 
be treason, for the said Earl at any time to re- 
turn into, or be found in England, or any other 
his mAjesty’s dominions, after the 1st day of 
February, according to the nccouiit of Eng- 
land, 1667 ; and that in case the said Earl 
shall at any time return into, or be found in 
England, or any other his majlesty’s dominions, 
after the said 1st day of February, That the 
faid Earl shall suffer the pains and penalties 
of treason, and be made incapable of any 
pardon from the king’s majesty, his heirs aud 
successors, but by act of parliament ; and that 
all correspondency with the said Earl, except 
it be of lus children, or such persons as shall 
be licensed by the king in council, coiiceriiiag 
lus estate and domestic affairs only, after tlie 
said Ist day of February, shall be, and he taken 
to be of the same nature us correspondency 
with a traitor ; and the offender therein shall 
suffer such pains and penalties, as by the laws 
of this realm are to be inflicted upon such per- 
sons as keep correspondence with traitors ; and 
that all letters sent to tJie said Earl, be 
shewed to one of the principal Secretaries of 
State before they he sent ; and that all letters 
which shall be received from the said Earl, be 
likewise shewed to one of the principal Secre- 
laries within ten days after each receipt, under 
the penalties aforesaid. 

. ^^.Provided always, That if the said carl of 
Clarendon shall on or before the said 1st day 
of February next, render himself unto one of 
his majes^’s principal Sceretaries of State, 
or to the Lieutenant of the Tower of London 
for the time being, in order to his trial, which 
tdiall be in parliament, That then and in such 
case, all and every the penalties and dUabili- 
lies by this act imposed upon .the said Burl of 
Clareodoo, shall be utterly void aud of no 
effect, any thing herein before mentioned to 
the contrary notwithstanding.” 


Against this Act, the following Protssts were 
entered in the Lords’ Journals. 

December 12. An Act for banishing and 
lisabling the earl of Clarendon, wa| read a 
'.bird time. The question being put, whether 
Ins Bill shall pass ; It was resolved in the af- 
firmative. 

** I whose name is underwritten do, accord- 
ng to the ancient right and usage of all the 
peers of the realm assembled in parliament, 
after due leave demanded from the House in 
be usual manner and form, as the Journal Book 
doth shew, enter and record my Protestation and 
dissent' as follows. 1. That without having ever 
been in prison, or imprisonment appointed, or 
any legal charge brought, it seems unjust to 
punish the earl oFClarendon for only withdraw- 
ing himself; it not being at all certain to the 
house, that he is gone out of the kingdom ; and 
if it were known to the Lords that he were fled 
beyond the seas, though the fault would be 
very great in a person w ho hath lately been 
in such trust, yet perpetual exile, and being 
for ever disabled from bearing any office, and 
the penalties in the bill, seem too severe a cen- 
sure. 2. That it may, perimps, give some oc- 
casion for the scandal to have it believed, that 
the House of Commons, and others, by stand- 
ing so long upon pretence of a privilege to re- 
quire Commitment before special matter of 
Treason assigned, were in doubt, that no proof 
ofTreason could be made out against the party 
accused ; and that they had therefore designed, 
through terror, to make him fly ; and fear, lest 
he should yet return to be tried, in case they 
should bring in special matter of Treason, as 
they ought to do, whensoever they accuse. 
3. That by tliis bill, power being taken from 
the king to pardon, it appeareth to be a great 
entrenchment upon bis majesty's royal preroga- 
tive. 4. Tltat there can be no such case, as 
have been pretended, ever to cause a necessity 
in the House of Commons not to acquaint the 
Lords with the particulars openly made known 
to them, by which they were first satisfied to 
find ground to accuse. 5. That the Com- 
mons, so far judging any article to be Treason, 
as to insist upon commitment, without im- 
parting the particulars to the Lords, do seem 
therein to usurp that first part of ju^ature 
from the Lords, who are the highest Aurtof 
justice in the kingdom. 6. That to require 
such commitment seems to be contrary to the 
Petition of Riglit and Magna Charta, and the 
rights not only of the peers, and great persons 
of this kingdom, but the birth-right even of the 
meanest subjects ; and therefore those proceed- 
ings not having been according to law and the 
ancieiit rules of parliament, hath given oppor- 
tunity to the earl of Clarendon to absent him- 
self. 7. The commitment upon a general im- 
peachment hath been heretofore, and may be 
^ain, of most dangerous consequence ; and as 
is conceived, the Lords have yet no way for 
them SQ weQ to justify their fair and upright 
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proceedings in the earl of Clarendon^ busi- 
ness, and the true reeard they have had herein 
to the king and kingdom, as to decline this Bill 
of Banishment, and to expect a particular ac- 
cusation of the said earl ; and thereupon ac- 
cording to law and justice to appoint him a day 
for appearance, which if he observe not, with- 
out farther process, sentence might lawfully be 
pronounced against him, ' Stratford/' 


We having this day given our negatives to 
the passing of a Bill for banishing and dis- 
enabling the earl of Clarendon ; and liaving 
asked leave of the house to enter our dissents, 
to the end that it may appear to posterity that 
we did not give uur consents to that bill, we 
do now take liberty to enter oiir dissents^ by 
subscribing our names. Berkeley of Berkeley, 
Holies, Bo. Lexington, T. Culpeper/' 


The Earl of Clarendon’s VindicaTion of Himself against the Ar- 
ticles of Treason exhibited against him in Parliament.* 


Mr. Seymour’s Speech to the House of Lords. 

“ My Lords : 

** The Commons assembled in parliament, 
having received information of divers treason- 

* As nothing could be more surprising to 
me, nor I think to any man else, than to find 
myself, after near thirty years service of the 
crown in the highest trust ; after having passed 
all the time of his majesty’s exile with him be- 
yond the seas, and in his service, and in which 
the indefatigable pains I took was notorious to 
many nations ; and after 1 had the honour and 
happiness to return again with his majesty into 
England, and to receive from him so many 
eminent marlcs of his favour, and to serve him 
near eight years after liis return, in the place 
of the greatest (rust, without ever having dis- 
covered that his majesty was otfended with me, 
or, in truth, that he had ever the least ill 
success from any counsel I had ever given him ; 
or that any person of honour and reputation, 
or interest in the nation, had ever made 
the least complaint against me, or had any 
thought that the miscarriages (for miscai ringes 
were enough spoken of^ had proceeded from 
me, or any advice of mine : 1 say, as after ail 
this 1 could not but be exceedingly surprised, 
to find myself on a sudden, when 1 li«d not the 
least iiiiagiiiation of it, berelt of the king’s 
favour ; and fallen so far from his kindness, 
even within three or four days after his majes- 
ty had vouchsafed to condole with me in my 
house for the death of my wife, that he resolv- 
ed J^ake the Great Seal from me : So it was 
no^fall comfort to me, to see and know, that 
very* few men of honour or reputation ap- 
proved or liked what ^as done ; Viut that the 
aaroe was contrived, pursued and brought to 
pass by men and women of no credit in the 
nation ; by men, who had never served his 
majesty or his blessed father eminently or use- 
fully, but most of them in trust and credit 
under Cromwell, or never of credit to do him 
the least service; and who were only angry 
with me for not 'being pleased with their vi- 
cious and debauched lives, or for opposing or 
dissuading their loose and unreasonable cdun- 
sels, which they were every day audaciously 
administering in matters of the highest vno* 
saenCf with great licence and presumption. 


able practices and designs of a great peer of 
this Ilouse, (Edward earl of Clarendon) com- 
mand me to accuse the said Edward earl of 
Clarendon of Treason, and other crimes and 
misdemeanors ; and I do here in their names. 

But, above all, it was of the highest consola- 
tion to me, when it was publicly and industri- 
ously declared, that the king was firmly re- 
solved to destroy me, and would take it very 
well from all men who would contribute there- 
unto, by bringing in uny charge or accusation* 
against me ; when the most notorious enemies 
1 had, were the only persons trusted in em- 
ployment; men- who bad most eininenily dis- 
served aad maliciously traduced the king, and 
been to that time looked upon as such by his 
majesty ; and all who were believed (o hava 
kindness for me, were disctuinieitaiiced ; when 
men of all conditions and degrees were daily 
solicited and importuned, by promises ana 
threats, to declare themselves against me,* at 
least if they would not be wrought over to do 
any thing against their consciences, that ther 
absent themselves from those debates ; ||iat all 
this malice and conspiracy, with so long deli- 
beration and consultation, should not be able 
at best to produce and exhibit any other charge 
and accusation against me, butsneh a one, as 
most men who knew me, or had any trust and 
employment in the public affairs, were well 
able to vindicate me from the guilt of, and even 
my enemies themselves did not believe : 
The |)articuiars whereof (as far as I cun take 
notice of them, they having not to this day 
been reduced to any form, so much as in the 
House of Commons itself) I shall now exa- 
mine ; and if I shall appear too tedious in the 
examination and disquisition of them, and to 
say more than is necessary for <my own De- 
fence, and to meiflion many particular persons' 
in another manner than is usual upon occasions 
of this kind ; 1 desire it may be remembered 
and considered, that this is not written as a 
formal Answer to an Impeachmenr, nor like 
to be published in my life-time ; a judgment of 
Banishment being passed against me (without 
the least proof made, or offered, for the 
ing good any one Article of Treason or Mi^ 
demeanor) by act of parliament; but w a 6ebt 
due to my children and posterity, that they 
may know (how much soever they are ot- map 
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fuid in the names of the Cornmous of England, 
necose Edward earl of Clarendon of Treason, 
fnd otber high primes and misdemeanors. I 
em further commanded by the llonse of Com- 
mens, to desire your Jordships, that the earl 
of Clarendon may forthwith be sequestered 
from parliament, and be committed to safe 
custody. They further command me to ac- 
quaint yonr lordships, that they %vili in con- 
venient time exhibit the articles of the charge 
against him.'' 

Noterober 14, 166f. 

The Vote of the House of Lords. 

, Besolved, &c. ; That the Lords have not 
complied with the desire of the House of 
Commons, concerning the commitment of the 
earl of Clarendon, and sequestering him from 
parliament ; because the House of Commons 
mee only accused him of Treason in general, 
and have not assigned or specified any particu- 
lar Treason." 

Articles of Treason exhibited in Parliament 
against Edward earl of Clarendon. 

I. ** That the earl of Clarendon hath de- 
mgned a standing army to be raised, and to 
govern the kingdom thereby ; advising the 
king to dissolve the present parliament; to 
lay aside all thoughts of parliaments for the 
future; to govern by military power, and to 
maintain the same by free quarter and contri- 
bution. 

II. That he bath, in hearing of many of 
his majesty’s subjects, fabely and seditiously 
said, the king was in bis lieart a Papist, 
Popisbly affected, or words to that effect. 

11. ** That he hath received great sums of 
money for passing the Canary Patent, and 
other illegal patents; and granting several 
injunctions to stop proceedings at law against 
them and other illegal Patents formerly granted. 

be involved in the effects of the sharp rnalice 
agaiinit me) how far I am from any guilt of | 
those odious crimes which have been so odi- 
ously laid to my charge. And this being my 
end, f may be excused if 1 so far enlarge upon 
all particulars, that it may be manifest unto 
them how 6tr I have been from treading in 
those paths, or having been accessary to those 
couasmS) which have been the source from 
which any jbf those bitter waters have flowed, 
which hiwe ooiruptcd Che taste, even almost of 
the whole nation. And in oi^er to this so 
necessary disoourse and vindication of ray in- 
tegrity and honour, 1 can only take notice of 
the printed paper of my Cmirge, all other 
eorrespondence and commanication being so 
. strictly inhibited to all kind of men to hold 
any commerce with me, except my children 
ana. menial servants, who only have liberty to 
write* lo me of my own domestic affairs, and 
the lettert diey write and receive being to be 
irst cofBOsaoicated to one of the secretaries of 
state." Earl of Clitrendon’s Letter, dated 
Ifoatpelioi^^aly di^ Idddr 


IV. That he hath advised and procured 
divers of his majesty’s subjects to be imprisoned 
against law, in remote islands, garrisons, and 
other places thereby to prevent tJiem from the 
benefit of the law ; and to introduce precedents 
fur imprisoning of other of his majesty's subjects 
in like manner. 

V. That be hath corruptly sold several 
offices, contrary to law. 

VI. ** That he hath procured his majesty’s 
customs to be fatmed at under rates, knowing 
the same ; and great pretended debts to be, 
paid by bis majesty, to the payment whereof 
his majesty was not in strictness hound ; And 
hath received great sums of money for procur- 
ing the same. 

VII. ** That he hath received great sums of 
money from the company of Vintners, or some 
of them, or their agents, for enhancing the 
prices of wine, and for freeing them from thd 
payment of legal penalties which they had in- 
curred. 

VIII. That he hath in a short time gained 
to liimsclF a fur greater estate than can be 
imagined to be lawfully gained in so short a 
time : And contrary to his oath, hath procured 
several grants under the great seal from his ma- 
jesty, to himself and relations, of several of his 
majesty's lands, hereditaments, and leases, to 
the dis- profit of his majesty. 

IX. ** That he introduced an arbitrary govern- 
ment ill his majesty’s foreign plantations ; and 
hatli caused such as complained thereof, before 
his majesty and council, to be long imprisoned 
for so doing. 

X. That he did reject and frustrate a pro- 
posal and undertaking, approved by his mfi-i 
jesty, for the preservation of Nevis and St^ 
Christopher's, and reducing the French planta- 
tions to his majesty's obedience, after the com- 
missions were drawn for that pur[iose ; which 
was the occasion of such great losses and 
damages in those parts. 

XL. That he advised and effected the sale 
of Dunkirk to the French king, being part of 
his majesty’s dominions, together with the am- 
munition, artillery, and all sorts of stores ther^ 
and for no greater value than the said ammuni- 
tion, artillery, and stores were worth. 

Xir. ** That the said earl did unduly cause 
bis majesty's letters patents under the A|eat 
Seal of England (co one Dr. Crowther^D be 
altered, and the inrollment thereof to oe un- 
duly razed. 

XIII. ** That he hath, in an arbitrary way, 
examined and drawn into question divers of his 
majesty’s subjects concerning their lands, tene- 
ments, goods'and chattels, and properties; de^ 
termini thereof at the council-table, and 
stopped proceedings at law; and threatened 
some that pleaded the Statute of 17 Car. 1, 

XIV. That he had caused Quo Wurrantos 
to be issued out against most of the corpora^ 
tions of En^^land by act of parliament, to the 
intent he might receive great sums of money 
from them for renewing their charters ; which 
whe^ they complied withal, he cauMd the said 
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Qeo Warrantos to be discharged^ and proseco- 
lion thereon to cease. 

XV. ** That he procured the bills of settle- 
ment for Ireland, and received great sums of 
money for the same in a most corrupt and un- 
lawful manner. 

XVI. Thai he hath deluded his majesty 
and the nation, in all foreign treaties and iiego- 
ciations relating to the late war. 

XVII. ** That he was a principal author of 
that fatal counsel of dividing the fleet, about 
June 16G6.’* 

The first Charge, then, that is printed 
against me, is, ** That the carl of dlarendon 
** hath designed a standing Army to be rs\ised, 
** and to govern the kingdom thereby ; advised 
** the king to dissolve the present parliament ; 
** to lay aside all thoughts of parliaments for the 
^ future ; to govern by military power, and to 
** maintain the same by free quarter and con- 
' tribution^” 

It is no great vanity to believe, that there ,is 
not one person in England, of any quality, to 
whom I aiii in any degree known, who believes 
me guilty of this charge; and I want not a 
cloud of witnesses, (besides the testimony that 
1 hope his majesty himself will vouchsafe to 
give me in this particular) who from all they 
nave heard me say in council,* and in conversa- 
tion, can vindicate me from this odious opinion. 
Having had the honour, by the special com- 
mand of his late majesty of ble)»5ed memory, to 
attend the prince, his now majesty, into* the 
parts beyond the seas, and to be always with 
him and in his service these many years of his 
exile, and till his happy return ; 1 always en- 
deavoured to imprint in his majesty's mind an 
anTcctiori, esteem and reverence for the lows 
of the land; without the trampling of which 
under foot himself could not have been op- 
pressed ; and by the vindication and support 
of them, he could only hope and expect honour 
and security to the crown, l^oii this founda- 
tion and declared judgment, I came into the 
' service of his father, by opposing all illegal and 
irregular proceedings in parliament; and I 
never swerved from that rule in my advice and 
counsel to him or his son. From the time of 
his majestv’s happy return from beyond the 
•eaaJ took nothing so much at heart as the 
cstaDiishment of the due administration of jus- 
tice throughout the kingdom, according to the 
known laws of the land, as the best expedient 
I could think of for the coraposinp the general 
distempers of the luition, ana uniting the hearts 
of the people in a true obedience to, and re- 
verence, for his majesty -s person and govern- 
ment. And with what success 1 served his 
majesty in this province, (which he was pleased 
principally to commit to my care and trust) I 
inhst appeal to the whole nation i and whethei 
the oldest man can remember, that in the besi 
times justice was ever more equally adminis- 
ter^, ami with less complaint and mniSntirj 
whioh hath been frequently acknowledged ffow 
all parts of ^tha kingdoin^ and been ofleo tokefi 


notice of by the king himself with great appro- 
bation, and confessed by most of the nobuity 
upon several occasions. 1 baVe often declared 
‘11 parliament the king's affection and reverence 
for the laws, And his resolution neitlier to swerve 
Toni them himself nor to suffer any one else to 
do so : And upon the public occasions of swear- 
ing the judges in any courts, I always enjoined 
them to be very strict and precise in the ad- 
ministration of justice accoixling to law, with 
all equality and without respect of persons, 
hich the king expected from them ; and that 
as he resolved never to . interpose by message 
JT letter for the advancement or iavour of 
my man’s right or title, so he would take it 
'ery ill if any subject (huw great soever) should 
i^e able to pervert them : And 1 do believe, 
;here have never passed so many years together 
n any age, in which the crown hath not in the 
least degree interposed in any cause or title de- 
pending in Westminster- hall, to incline the 
'Jourt to this or that side; or in which the 
crown itself hath had so many causes judged 
against it in several courts; at least in which 
brmer practice and usage on the behalf of the 
crown hath been less followed: And nothing 
is more known, than that from the time of the 
king’s blessed return into England, even to the 
preparation of this charge against me, 1 was 
reproached with nothing so much us too much 
adhering to the law, and subjecting all persona 
to it; and this reproach hath not been cast 
upon me hy any so bitterly and maliciously, 
and in places where they thought it might pro- 
duce most prejudice to me, as by those who 
now contrived this charge, and who have .al- 
ways been great enemies to the law. 

All this, and much more of this kind, is mani- 
fest to all the world ; and therefore 1 need not 
labour more in this Vindication. Yet 1 cannot 
but observe, that there is not in all the king’s 
forces, nor was not when his forces were then 
much greater, one officer recommended by me; 
and most of them such who professed publicly 
a great animosity against me ; having been, by 
the malice of some men, very unreasonably per- 
suaded that I was their enemy; that 1 desired 
that they might be disbanded; at least so 
obliged to the rules of law, that they should be 
every day cast into prison ; and they had in- 
deed found that in some insolencies they had 
committed against the law, and some pretences 
they had made to privileges against sfrrests, 
andf the like, that I had always opposed their 
desires. So that it is not probable that I shpuhl 
contribute my advice for the mishig a standing 
ariny, and that the kingdom should be govern- 
ed thereby, when there were very few men so 
like to be destroyed by that army as mvself. 

There is anoiVier part of this article, Tliow- im- 
probable and impossible soever, which in many 
respects will require a more ample discourse and 
defence: That I advised the kin, to^Ive 
the present parliament; to Iny aside ail ihoiighti 
of parlistments for the future; to govern by 
military power, and to innintam me sanie^by 
free quarter and contribution. ^ men pirtteti- 
7 
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•o.cop^poundtd and put together, and so- 
demnly undertaken to be proved, even by two 
fkrivv-csouiiteUors,* who pretended to be present 
at fhe debate, was in truth the foundation of 
the great pjejudice that wns raised against one ; 
and which, though known to be false to the 
persons who dispersed it, and appeared very 
' impossible to all men who had but an indiffe- 
rent good opinion of my integrity or discretion ^ 
yet the manner of the insinuation, and the 
circumstances witli which it was related, and 
tlie private iutiination from some privy-coun- 
sellors that they would prove it, got so much 
ere Jit ill the House ol Commons, that they 
thought ht to make it a part of my charge ; and 
therefore it will be necessary to set out a clear 
narrative of that whole debate, upon some par- 
ticulars whereof those informers, against their 
oath, and against ail kind of ingenuity, have 

S rounded their insinuation, and direct (tliough 
itherto secret) inforinutioii : All tiie particu- 
lars whereof are so well known to several per- 
sons of honour who were present, that I could 
never have doubted, if the matter had ever 
been brought to a public examination, I should 
have received an ample vindication; and, in 
truth, that the informers themselves, iiow con- 
fidently soever they had undertaken it, would 
never have justified their accusation. 

At the last recess of the parliament it had 
been prorogued to the tenth of October follow- 
ing, 1 being at that time indisposed with the 
gout, and sq not able to, be present. About 
the beginning of June (the treaty being then 
begun at Breda,) the Dutch fleet, under the 
coipmand of De Rutter, came upon our coast, 
and seemed to be bound for the river of 
Thames, which caused a genend terror in Kent; 
upon which, lieucenont general Middleton was 
suddenly sent down thither to draw the train- 
bands together, in order to which he convened 
them to Rochester : The fortifications at Slieer- 
ness (which the king helieved to have been 
made defensible, having himstlfmade a journey 
tliither in the winter, and charged the commis- 
sioners for the ordnance for the prosecuiiott of 
who no doubt failed much in the execution 
of his commands) were fnupd so weak, and so 
utterly untenable, that, upon the approach of 
the Dutch fleet, the soldiers who were in it 
(who were very good experienced men, and 
under excellent otficers) were by their cannon 
forced' to quit it, and the Dutch presently land- 
ed upon it, 'and seemed to have a resolution of 
fordoing it : Upon the news whereof, and of 
the general distraction in that country, the duke 
' of Albemarle was sent down to Chatham with 
such troops of horse and foot as could speedily 
be drawn together of the jegimenta of guards, 
and such of the train-bands of the neighbour 
countries as coold be persuaded to march. 
Upon the General's arrival at Cliatham, he 
writ rtry cliearful and confident letters, that 
be had. OQ. Tear , of the DuLch, if they should 
make any attempt, which he was confident 
they durst not do; and that he had put a chain 
ovee the rivOr, winch would stop their ships 


from coming up: However, the next day, being 
the twelfth of June, the Dutch fleet advanced^ 
having without the least difficulty brokpn the 
chain, and shortly after taken and burned twp 
or three of the^greatest ships of the royal navy 
(which had been very negligently left iliere, and 
might well have been broughtaiiito security,) 
and six or seven merchant-ships, whereof some 
were outward-bound with merchandise; all 
things beiiig.in so great distraction at Chatham, 
and thereabouts, that* nothing was done tliat 
was naturally to be expected from an expe- 
rienced commander, who had excellent officers 
with him, ready to obey his orders. 

The noise of this quickly filled the city of 
London ; and yet tlie confusion there was not 
So great as in the court itst^'lf, where they who 
had most advanced the war, and reproached 
those who were against it, as men who were 
not solicitous for the honour of the nation, and 
who never spoke of the Dutch but with con- 
tempt, and that they should be cudi^elled, were 
the most dejected men that can be imagined, 
speaking very bitcdHy against those who had 
advanced the war: And truly, the distraction 
was so great ,in court and city, as if an army 
of 100,000 men had encompassed it ; and 
though the Dutch fleet returned out of the 
Thames, and advanced no farther than Chat- 
ham, yet it remained still upon the coast, and 
landed about Harwich, and attempted the 
castle of Langliorne- Point, and kept the coun- 
ties of Essex, Norfolk, and SutTolk, in perpetual 
alarm for many days: The train- bands which 
had been drawm together, pretended that the 
time was expired that they were obliged to 
maintain themselves; and therefore" required 
pay, or liberty to depart, though the enemy 
was in view, and themselves like to be made 
the first prey. The regiments which had been 
raised without charge to the king, upon the 
interest of several persons of honour and great 
reputation, had upon the first musters received 
one montirs pay; but that time was expired; 
and they must either receive another pay, or 
take free quarter upon the country, which the 
time would not bear. In this perplexity, some 
persons had advised the king to summon the 
parliament to convene upon a short day, iiot- 
withstanding it'^ stood prorogued till October. 
And when his majesty asked my opinion^f it, 
I told him 1. thought it could not be done ; 1 
was sure it n^ver had been done. To which 
bis majesty - i-^plied, Tiiat he was assured by 
many that he might do it, and named Mr. 
Prynn to be of that opinion. Shortly after his 
majesty appointed the whole council to meet 
upon the debate, of which 1 knew nothing till 1 
came into the room ; The king himself told us 
what we were to debate upon ; that we all saw 
the straps we were in, the aencral distemper of 
the nation, the insolence of the enemy; that 
there wds a* necessity of having an army; that 
he. had no money, nor knew where to get any^ 
nor could imagine any other way to provi^ 
ae&nnst the inconvenieiicies which were in view, 
than by calling the parliament; of which and 
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any otlier expedient he would receive our ad-, 
vice ; expressing so much o(Jhs own sense, that 
it was plain enough that he inclined to that 
remedy : Upon which three or four of those 
who sat at the lower end of the table, and who 
were known to have contrived the counsel, ex- 
jiressed themselves at large; seemed very con- 
fident that it might lawfully be done ; that no 
other way could be found to raise money ; 
that men could not be kept together without 
money; and desired that they who were of 
another opinion would propose some ocher coun- 
sel, I do not deny, their reasons did in no degree 
satisfy me ; and though 1 knew very well that 
the resolution was upon the matter already 
taken, that there was a great desire in some 
men (whose nmlice to me was enough known) 
to lead me into some expressions of which they 
might take advantage; yet the obligation of 
my oath to deliver myself freely, the conceived 
security of that place] and the opinion that the 
thine proposed was not reasonable, and would 
produce many inconveniences to the king's 
service, prevailed with me to discharge my own 
conscience, God knows, according to the best 
of iny understanding : 1 said, I knew well the 
disadvantage upon which I spoke in so tender a 
point, and too unpopular n thing it was to be 
tfgaiiist the convening of the parliament in a 
time of so great straits, when no other remedy 
could he found ; yet chat appearing to me not 
racticable, 1 thought, it ought not to be em- 
raced; that it was confessed by all hands, 
that in the point of law, the convening them 
before the time to which they were adjourned, 
was at least very doubtful ; and to me, upon all 
the disquisition I could make, it was very clear 
that it could not be done ; that the temper of 
both Houses was well known ; and it could not 
but be presumed, that when they came together 
Che first debate tiiey would fall upon would be 
of the maimer of their coming, and whether 
they were in a capacity to act ; and 1 doubted 
very much, that there would be very few who 
would he willing to pass an Act of parliament 
in sQ doubtful a season ; and then if their meet- 
ing was only to confer, when they might say 
any thing, and, conclude nothing, 1 thought it 
well worth the considering, whether in so gene- 
ral a distemper, such an assembly might no€ 
interrupt all other consultations and expedients, 
and yet propose none, and so encrcase tlie con- 
fusion : 1 said, if the necessities were so urgent, 
that it was iiecestory to have^a parliament con- 
vened, and thgt they coulcLnot lawfully re-as- 
sembJe that which was prorogued till the day 
to which it was prorogued, as I was confident it 
could not be, there could be no doubt but that 
it was in the king’s power to dissolve that par- 
Itameiit, and forthwith issue out writs for the 
calling another parliament, which might regu- 
larly be assembled more than a month before 
the prorogued parlianhent could meet. And 
there were many more of ^he council of the 
same mind, that it would be best to dissolve the 
parliament, and to call another. Many •de- 
clared themselves against this expedient; pro- 
VOL. VI. 


fessang, that though there had at some times ep« 
peared many ill humours and misapprehensions 
in the House of Cofnmou|^ ydt that they were 
very right in tlie main, for the king’s service | 
and chat there is no hope ever to see another 
House so well con^titutea for church and state; 
and the king himself seemed to have the same 
opinion, and no inclination to dissolve it ; and 
so resumed the former debate, %vhat was to be 
done for the present to raise money, or to 
mai^aiii his army, if he should not call the 
parliament to meet before the day? The old 
argument, that there could be no other way 
to be found out, was urged ; and calling with 
more than usual earnestness in that place, that 
they who were of another opinion would pro-* 
pose their expedient, the king himself, with 
some (^juickness, asked me what t would advise i 
To which I replied, that if in truth that which 
was proposed was in the nature of it not prac* 
ticable, and being practised could not attain 
the effect, it ought to be laid aside, though ano- 
ther could not for tlie present be proposed ; 
that 1 thought it clear, that the parliament 
could not he assembled in less than twenty days, 
and that if they were met, and believed them- 
selves lawfully qualified to grant a supply of 
money, we all know the formality of that trans- 
action would require so much time, that money 
could not be raised soon enough thereby to 
raise an army, or maintain that part of it which 
was raised to prevent the landing of an enemy 
which was already upon the coast, and (ae 
many thought) ready every day to make their 
descent ; and yet the sending out a proclama- 
tion for re-assembling tlie parliament, wdqki 
inevitably put an end to all our councils : that, 
for my purr, I believed the Dutch had satisfied 
themselves with the affront they had given us, 
and had no thought of proceeding further ; that 
they could not have men enough on board to 
make any descent, without our having notice of 
it ; and that the king had all possible security 
from the king of France, that, he had no sucfi 
intention, and then it would not be in the 
power of the Uutch, with their own strength 
to give us any trouMe : however, for the pre- 
sent support of those troops which were to 
gunni the coasts, since money could not be 
found for their present constant pay, without 
which free quarter could not be avoided, the 
only way that appeared to be practicable, and 
to avoid the last evil, would be to write letters 
to the lieutenants and deputy-lieutenants o£ 
those counties where the tioops were obliged 
to remain, that they would cause •provisions of 
all kinds to be brought into their quarters, that 
so tlie soldiers might not be comp^^led to strag- 
gle to provide for their own victuals, wbiw 
would end in the worst kind of free quarter ; 
and that the like letters might be written to the 
neighbour counties, wherein no soldieis were 
quartered, to raise money by way of contribution 
as had heretofore been done, that so the troops 
might be enabled to stay, and continue in the 
posture they were in, for defence of the kte* 
doro, in which those other eountiei had dieff 
2D 
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bfnetft^ iihd without which they 
itiiiilft Uti^ieh^ {ie exposed to die disorder of 
e^i!^6#b invasion of the 

theit retreat, lor^to both: nnd it 
Hi ^adibie, that in the earnestness of this de- 
bate, aiid the freiquent interruptions which were 
given, I might use timt expression of raising 
contribution, as had been done in the iate civil 
war; but how, from such a debate, in such a 
place, and with such circumstanced, every par- 
ticular whereof will be justified by many Lords 
of the Councif, who were then predlcnt, can na- 
turally be formed nny conclusion, or in truth 
any reasonable imagination, that 1 have de- 
ii^ signed a standing array to govern the kingdom 
by, advised the king to dissolve the present par- 
liament, to lay aside all thoughts of parliaments 
Ibr the fiitUre, to govern by military power, and 
to' inaiiitaiu the same by free quarter nnd con- 
tribution, 1 must and am very^ willing to refer 
and submit to the impartial judgment of the 
parlinnient, and of all discerning men. 

Tlie seconri Article is, ** That I have, in the 
^ hearing of many of his majesty’s subjects, 

•* falsly and seditiously said. The king was in 
his licart a Papist, Popislily aflectcd, or 
** words to that cllect,” 

I have occasion too often, throughout this 
whole charge, to acknowledge and magnify the 
great goodness of God Almighty, that since he 
thought not fit (for my greater humiliation, and 
it may be to correct the pride of a good con- 
science) to preserve me entirely from tiiesc as- 
persions of mrainy, and those ^agolla Linguss, 
those strokes of the tongue, which always leave 
tome mark or scar in the reputation tbev donirc* 
to woutid, that he hath yet infused into the 
heaits of ^y enemies, who suggested and con- 
trived this projecution against me, to lay such 
crimes to ray charge, m my nature is known 
most to abhor, and which cannot only not be 
bellied, but must be contradicted, and a vln- 
d reaction of the 'from that guilt uiiist be made, 
by all men who. know me to any degree, or 
have been much in Uiy company ; and as jus- 
tice' would hare required it, so the usual form 
in cases of this kind doth exact, that in so 
general a charge they should have named one 
aiDgle person of thoSe many in whose hearing 1 
have laid that odious imputation upon the 
king ; and every man wdll presume, that one 
such person would have been named, if he 
could have been found. Thercis no man now 
alive, who hath had the honour to be so many 

{ ears about hr near the person of the king, as 1 
aye been ; no man who knows more the temp- 
tations he hath undergone, and the assaults he 
hath sustained in the matter of his religion, 
darihg'the whole time of his exile, when almost 
ih total despair pnssessbd the spirits of most 
ihen of his oWn religion, that lie would ever 
fecoV^r his rekality ; and the liopes, and pro- 
' hiisiis, fihd a^urances, were so pregnant, of 
very many Wall cbnditiniis, that he should sud- 
tfenlyrecov^ if fab would change it: no man 
'"knows lo-tVeU/fHth what Christian courage he 


rcprlled those assaults,' or with what pious conr 
tempt and indignation he resisted and rejected 
those temptations; nor hath any man (I thidk) 
held more discourses with his timjesty coheem- 
itig religion, and sooner hnd niore cieariy dis* 
cerned the reproaches he would undergo, froui 
that innate candour in his princely nature, 
which disposed him to receive any addresses, or 
hear any discourses, which those of several 
factions in religion, with great presumption, 
have used to present to him ; whilst his ma- 
jesty hath, ' with equal temper, and singular 
benignity, heard all ; and pitying their errors, 
dismissed them with evidence, that tlieir argu« 
roents were too weak to make impression inliia 
judgment; which though they knew well, ydt 
•either party, out of the vanity of their hearts^ 
used all the endeavours they could to get it be* 
lieved that the king was propitious to ihem and 
their party; and the Papists, being mostpre* 
sumptuous in particular, and in their dark 
walks in their several counties making it a 
special argutneat to their proselytes, and those 
they endeavoured to malce so, that the king 
favoured them, nnd was of their religion in hit 
heart ; of which and the great prejudice it 
brought to Ills majesty, I frequently received 
advertisements from many persons of honour, 
and of warm aifections to the government ; of 
which I always informed the king, wlio was ex- 
ceedingly oiTcnded at their folly and presump- 
tion, and wished that some of them might bt 
apprehended, and prosecuted with the utmost 
rigour, nnd that some such prosecution might 
be made against ail Roman Catholics, that they 
might all be convicted ; which I always gave 
in chnige to thejudges accordingly ; and upon 
that and the like occasions had a just and ne^ 
cessary opportunity to enlarge in the presence 
of many persons of honour and interest in the 
kingdom upon the sincerity of the king’s reli- 
gion, and his constant exercise of it when he 
sulTcred by it ; giving such instances of many 
particulars as were pertinent to the discourse. 
Of which endeavours of mine, and of some fruit 
thereof, 1 doubt not but that many of as con- 
siderable persons as are in England will be 
ready to give me their testimony : and I may 
without vanity Say, that I had more than a 
common part in the framing and promoting 
that act of parliament, that hath made those 
seditious discourses, of the King’s being a Papist 
in his neart, or popishly affected, so very penal 
as it is ; and therefore there is need of an un- 
doubted and uncontroulable evidence, that I 
did so soon run into that crime myself; which 
is all 1 shall for the present say upon the second 
article. 

The third Article is, That I have received 
** great sums of money for passing the Canary 
<< Patent, and other illegal patents; and granted 
« several injunctions to stop proceedings at law, 

against them, and other illegal patents for- 

merly granted/' 

T did presume in my biimbte address to tlfe 
House of Peers to assure d^eir loi^dships, thatl 
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never received oue penny oyer and abov^ the 
ju»t perquisitea of^iijy gmce, according to the 

f recedent and pr^tiice of tbe b^t timesj wbicb 
conceived to be those of iny lord Coventry 
and my lord Elmeamore, and. which I had made 
my rule in all .that I had receivsid^. except only 
whot 1 had from the immediate bounty of the 
king. And as 1 dirl always all that was in my 
power to prevent and stop ali illegal patents ; 
80 I believe there arc mpre found in the o^e 
stopped by me than by any of niy predecessors 
in so long time : but since the Canary patent 
hath made so much discourse to my reproaclr, 
I shall enlarge upoii it, and spt down very punc- 
tually all the proceedings 1 know in that affair: 
by which both the reasonableness and justice 
of that grant will appear^ and my innocence 
and unconcerninent in it. 

. About the first Christmas afler the king^s 
return into Englaridi the Lord Treasurer^ t^ 
Lord P/ivy-seah myself, and the two chief-jus- 
tices, (being tlie persons appointed by the star 
tute for tliat service) met together to set the 
several prices upon the several wines; and 
were attended, according to custom, by the 
company of Vintners, and the chief merchants 
in the city who traded in that merchandize; 
and being fir^t to limit the merchants to a rea- 
sonable rate, before we could set any price to 
the Vintner, upon the retale, we found, by the 
best enquiry we qunld make, that the first prices 
beyond the seas which the merchants paid for 
their wine were so excessive, that the retnie 
could not be brought within any compass ; and 
that since the beginning of the troubles the 
price of wine in general was exceedingly in- 
creased, and particularly that of the Canaries 
was almost double to what it had been in the 
year 1640. I knew very well, by the corres- 
pondence I bad held in the Canaries, (during 
the time t had served his majesty as his ambas- 
sador in Spain) that the whole trade of Canary 
wines was driven solely by the English, and 
tb# commodity entirely vented in the king’s 
dominions, all Christendom beside not spend- 
ing five pipes of Canary wine i and therefore 
1 asked the roerchapts, what would be the 
way to remedy that mischief, and whether what 
I had reported was not true ? They confessed 
it to be very true, and that it was a reproach 
to our nation to be fo much imposed upon iit a 
trade that we might govern ourselves ; and tiiat 
^e unreasonable-^^rices pf the wine was not 
the greatest pr^dtee that was befallen that 
trade : that oefore the irpubles they had been' 
so far from employing eoy stock of money, that 
they sent their ships foUy laden witli all commo- 
dities thither, which yieddsd very good inetkejts, 
being sent from thence to tbe West-Indies in 
tlieir place fleets; tliet che very pip.e-Meves 
they carri^ did very, near discharge |he value 
of the wine, so that they brought home tlie.pror 
ceed of their other commodities, either in 



by ready iqpney; |(hat Commodities they 
send tliitber wUl nof; be takpii off, except at 
their own prices ; so riiat tMj mve for the 
late years sent their vessels empty- (hithqy, 
ea|.cept only with som< few pipe-staves, which, 
by the destruction in Ireland, thpy cannot send' 
in any great proportion from hence ; and their 
ships return from thence with no other lading 
but those wines, which they pay for in ready 
money, either with pieces of eight sent in their 
ships from thence, or by buls of cxcliaugp 
charged upon some known merchants in Spain ; 
that over and above this, they had of late set 
new duties upon the wine, and laid other impo.- 
sitipns upon the merchants, than the Engfihh 
nation hath been ever accustomed to; ih^y ^ 
said, that all this proceeded from the immo* 
derate appetite we have for that sort of winei 
and therefore we take from them as much as 
they can make ; and from our own disorder 
and irregularity in buying them, in contending 
who shall get the most ; and so raising tho 
prices one upon another, and making the Spa- 
niards themselves judges what w'e shall f>ay. 
My T.ords, upon consultation amongst tliein- 
sefves, found the matter too hard for them, and 
that the refornmtion of so much evil must bf ' 
done by degrees ; and upon a representation of 
ail the difircuities to his majesty and his privy- 
council, whose wisdom could only provide a 
remedy proportionable to the mischiefs; for 
the present, as they were resolved not to raise 
the present prices at which the wiue was bought 
and sold (which they believed, how reasonahl# 
soever, would be very unpopular), so they » 
thought it very unjust to draw down or abate 
those prices, since it appeared to them that 
the wines cost more in proportion upon tJif 
places of their growth ; they declared, tliere- 
tbre, to the merchants and the vintners, thett 
though for the present they would permit th^ 
same prices to continue for the next year, 
which they had been sold for tbe present year, 
and which indeed were confirmed by tbe act 
of parliament, they should liereafter take care 
what markq^s they made ; for that they were 
resolved the next year to make tbe prices much 
lower, both to the merchant and the vininer^ 
and upon the report made of the whole matter 
ta the king in council, a Prodamation was pub* 
Usbed accordingly. 

The next year both the merchants and vint- 
ners w'ere very earnes^ suitors, that greatec 
prices might be allowed ; oi:,at leafBt, that 
same might be continued ; making it'very evi- 
dent that their wines cost them mpre th(^n they 
bad done the year before. Upon t^ debate the 
Canary merchants were mud^ divided ;' some 
of them insisting very importuuetely to have 
the prices raised^ because it was uotpripus that 
they bad paid much more, by reason, as they 
said, that the vintago bad UUt yielded near im 
proportion that it used to do; others, tnougn 
qonfessing the encrease of price, yet pre^dtu# 
amore public spirit, eud the necessity arair 
formatioD, pressed earnestly ihet tnp 
might not hiu n^eedlibut that they bf,pe«t 
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mitted to take what they had done already 
for this yitor. It was quickly perceived whence 
this moderatioit jfroceeded, aiid^ that the last 
proposers had a quantity of wine upon their 
oandsi which had been provided the year before, 
and *80 might well be sold at those prices; but 
that the former had no old left upon their 
hands, but were supplied with a full provision 
of new, which had cost them so much dearer. 
Both the one and the, other desired us, that 
whatever resolution we took for the present, a 
clause might be inserted in the proclamation, 
tltat the next year after Canary wine should 
not be sold for above twenty-four pounds the 
pipe, and that every year afler it should be 
drawn lower, as it might well be, it having been 
sold in the year 1640 for twenty pounds ; though 
his majesty found it at his return permitted to 
be sold at six-and-thirty ; such a clause, they 
8aid,wuuld give notice to the Islanders, and oblige 
them to sell their wine at more reasonable rates, 
and render the merchants unexcusable, if they 
should give greater. My lords, notwithstanding 
all the allegations, thought fit to bring the 
prices of all wines lower, which they did, as the 
most effectual warning for the future ; hut by 
his maiesty’s approbation, tliat clause was in- 
serted in the proclamation as they desired. 

The year following, when the Lords met again 
according tn custom (which is, as hath been 
said, about Christmas,) they found not the least 
reformation ; on the contrary, that the Canary 
merchants had paid dearer than ever, wiiich 
made them all more solicitous to have the price 
raised, and the vintners as importunate for their 
retail. And indeed the vintners were in much 
worse condition than the merchants, they mak- 
ing it appear that they paid the merchants much 
dearer, without which they could get no wine, 
•nd so must give over their house-keeping; 
that the penalty upon the merchant was very 
small, being not above forty shillings a pipe, 
sind the crime not easy to he discovered, as was 
manifest by there being not one merchant ques- 
tioned in many years for that transgression ; 
whereas, on the contrary, the penalty 'upon the 
vintners was very sevef'e, and so easily disco- 
vered by any man who went to a tavern, and 
would be an informer, that most of the vint- 
ners in London were then sued in the Exche- 
quer upon those penalties, which, if exacted, 
mnst produce their present ruin. The mer- 
chants excuse themsc^s for their present pre- 
tence, and for their having given more than 
was lawful for them to have done, by their own 
desire, that they had done their best, and that 
the greatest traders amongst them had consent- 
ed not to suffer the prices to be raised upon 
tileni, but that they found it ineffectual: and 
that though they should give over their trades, 
k would produce no reformation ; that the 
trade was open to all adventurers, and that there 
had iMke many ships sent from England that 
V€iwyesi#.by Jews and other tradesmen, who 
hati never emre traded to the Canaries ; iiiso- 
ameh at wbee thev who had been long bred up 
se the tfidsi ud md been lonf factors in those 


Islands, sent their ships thither, they found 
other English ships there, and the aines bought 
at a greater price then they had allowed their 
factors to give; so that they must either have 
their ships return empty ai)d unladen, or take 
the wines at the prices other men gave; that 
they had chosen the latter, as well to continue 
the trade, as to draw home some part of the 
stock they had in that country ; that they could 
imagine but two ways to reform that excess ; 
the one, by putting the trade in such a method, 
and under, such laws, as might restrain that li- 
cence, and not leave it in the power of persons 
who never had been in the trade to give law to 
it : and by this means the Islanders would 6nd 
it necessary to set reasonable prices upon their 
commodities, and to yield such other advan- 
tages and privileges to the merchants as they had 
heretofore enjoyed ; the other, that the king 
would, by his proclamation, prohibit the im- 
portation of any Canary wines into his domi- 
nions ; and hereby he would quickly receive 
such propositions from Spain, ns would put it 
into his own power to make the reformation ; 
otherwise the Islanders were persuaded that 
England could not live without their wines. The 
Lords were resolved, notwithstanding all that • 
had been said, that they would execute the 
former proclamation, and reduce the prices of 
wines to what had been then determined ; and 
after they had given a full account of the whole 
business unro the king in council, the Resolution 
was approved, and a proclamation issued out ac- 
cordingly. The merchants and vintners applied 
themselves to his majesty, and to many of my 
Lords of the council, and thought they had en- 
courageiueiit enough from tbnece to hope for 
relief, in an appeal by petition to the king and 
council ; and that they had thereupon a day 
given them ro be heard : many of my Lords 
thought it very hard, if not unjust, to compel 
men to sell cheaper than they bought, which 
was the truth of the case, and which^must oblige 
both merchants and vintners to sophisticate 
and .corrupt their wines to preserve their es- 
tates, which might probably turn to the great 
damage of the whole kingdom, in producing 
sickness and diseases ; and this generous and 
charitable consideration prevailed with the ma- 
jor part of the Lords to be well contented, and 
to wish that some indulgence might be exerci- 
sed towards them. On the contrary, when the 
king had well weighed the whole proceedings, 
and with trouble and indignation considered 
*the obstinate vice of the nation, which would 
make us ridiculous to all the world, he express^ 
ed a positive resolution to vindicate himself 
and hts government from this reproach. He 
thought the adhering firmly to the prices which 
had been resolved upon would be the best pre^ 
face to this reformation, though it might bring 
particular damage to particular persons, wh6 
had yet less cause to complain, because their 
own advice had been followed ; and thereupon 
declared, that he would make no alteration : 
But withal told them, that if they could make 
any proposition to him for the better regqkdoe 
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of the trade, (for the; had themMlves menUon- 
ed a charter) he wQtild gracioasly receive any 
propositions they would make, and gratify them 
in what was just; and so^ notwitiistanding oil 
attempts which were often repeated, the price 
set by the Lords was rhiified for the year fol- 
lowing. 

Shortly after many of the merchants, who 
had always traded to the Canaries, petitioned 
the king that they might be incorporated, and 
that none might be permitted to trade thither 
but such as would be of that corporation, and 
observe the constitutions which should be made 
by them : Which petition was presented to the 
king at the council-board ; and being read, his 
majesty, according to his custom in matters of 
diiiiGulty and public concernment, directed it 
to be laid aside, and reatl again on that day 
month ; in which time his miyesty presumed 
that all who would oppose it, would present 
their reasons and objections against it, which 
he was very desirous to hear. At the day ap- 
pointed, though there were no petitions against it, 
yet it was observed that there were many of the 
mosteminentmerchantsofthattradewbosenames 
were not to the petition, nor appeared desirous 
to have a charter granted ; which his majesty 
considering, put off the debate for another week; 
and directed, that the other merchants by name 
should be desired to be present, and to give 
their advice freely upon the point : And there 
was at that day a very full appearance ; when 
]<is majesty directed, that a relation should be 
made to them of the^ whole progress that had 
been made in the business, and the damage and 
dishonour the nation underwent in carrying on 
of that trade ; that many merchants had pre- 
sented a petition to him, containing nn expedi- 
ent to bring it into better order, but finding 
them no^ to appear in it, and being informed 
that they w*ere most engaged in that trade, he 
had sent for them to know their opinion, Whe- 
ther they thought what was proposed to be 
reasonable, and fit to be granted ? And if so, 
wliy they did not concern themselves in it f 
They answered, That the reason why they had 
not appeared in it was, because they should be 
losers by it, and therefore were not solicitous to 
obtain a grant from his majesty to their own 
damage ; and so enlarged upon the nature of 
the trade, their long experience in it, and the 
greatness of their stock, which they should not 
be allowed to continue under any regulation : 
But as they did not think themselves obliged to 
be solicitous for a change, so they could not 
deny, beitig required by his majesty to speak the 
truth, but that the proposition that was made 
was for the public good and benefit of the king- 
dom, and that they could conceive no other 
way to redeem that trade, and the nation, from 
the insolence which the Spaniard exercised upon 
us ; implying, that if his' majesty would com- 
mand them, they would likewise concur, and 
Join in carrying on the service. To which bis 
majesty giving tbem gracious encourageosent, 
they all departed of one mind, his maj[esty*re- 
maioiiig confinaed in the former opiiiioD he 


had of it. But there remained yet an objec- 
tion which was priocipally insisted upon by*^ the 
ministers, of the revenue, whe alledg^ veiy 
reasonably, that this new modelling of the 
trade must produce some alteration, and would 
meet some opposition from the Spania^, which . 
for the time would lessen the customs, and en- 
title the fanners to a defalcation. The peti- 
tion was therefore referred to the fanners of 
the customs, who were to attend the next coun- 
cil day : And being then called in, they ac- 
knowledged, that the design proposed would 
prove very profitable to the kingdom in many 
respects, upon which they enlarged ; and that 
in the end it would not be attended with any 
diminution of the customs ; but for the present, 
they said, they could not but expect that the 
obstinacy and contradiction of' the Spania^ 
would giVe such a stop to t rade, at least for one 
year, that if his roaiesty did not reimburse them 
for what should fall short in the customs, they 
must look to be very great losers ; the mer- 
chants, on the other hand, offering to be bounds 
that if they did not the first year iiring in gs 
muchashnd been usually entered, they would 
make good what should be wanting to the farmera 
upon a medium ; and his majesty himself de- 
clared, that he would not, for a small damage 
to himself, hinder the kingdom from enjoying 
so great a benefit ; and thereupon he com- 
manded the Sblicitor-General, who then at- 
tended the bparii, to prepare such a charter, ai 
might provide for all those good ends which 
were def^irgd in the petition, and which had been 
so largely debated. And, I believe, there was 
never a greater concurrence of the board in 
any direction. * 

Many months passed before tlie charter was 
drawn ; in which time I never heard of the 
least new objection made against it, or that any 
man was unsatisfied with it. After it was en- 
grossed, ahd passed the king*8 hand, it was 
brought to the great seal ; and then the Lord 
Mayor of London and the court of aldermen 
had entered a caveat, and I appointed a day to 
hear parties. The city alledged an order made 
a year or two before by the king in council, 
upon a complaint then exhibited by the court 
of aldermen against the Turkey company, and 
other corporations, in which they said there 
%vere very many merchants, of the best trades 
and greatest estates in the city, who would 
never take out their freedom of the city, and 
so refused to bear any charge or office in it, to 
the very great prejudice and dishonour of. the 
city, and of the government thereof ; they 
being by this means compelled to call inferior 
citizens to be aldermen, before they had estates 
to bear the charge of it, whilst the gravest and 
richest coold not be compelled to take it, be- 
cause they were not freemen: Besides the 
rules which the king gave upon the difiTemce 
then in question, he was pleased to declaim, 
and appointed it to be entered u 
the Council-Book, that provision shonld W 
made, that in all charters which he should nen^ 
afosr renew or grant to any compamgsw* coi*- 
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poratians within the city of Lando'n, that they 
thauld first Hiake theinseives freemen of the 
city, if they wcfo not so before ; and therefor# 
Ihtit thi^ charter should not pass the seals, 
before several membets, who were named in it, 
bad made themselves freemen of the city, by 
ivbich they might be made liable to the charges 
of it. The merchants could not deny, that 
many of them were not yet freemen, nor re- 
solved to be : They said, they bad nevejr beard 
of this order : And I declared to them, that I 
could not seal the charter before they had 
given satisfaction in it ; and they seemed as 
positive thjst they would rather be vvithput their 
charter, than submit to the other inconvenience, 
itnd so thev departed then : but shortly after 
they agreeo to tne obligutipii, and a clause to 
chat purpose was entered iil the charter in the 
Icing’s presence, and so returned to me to have 
the seal fixed to it. 

There were, by tliis time, several other. new 
Caveats entered against it ; all which I heard, 
and settled every one of them to their joint 
satisfaction. I heard then that there would be 


English themselves; and by the conjunction of 
the Spaniards with tbosp few English who op- 
posed the charter, tliey proceeded so far as to 
send the principal factors for the company, out 
of the island to Spain, and to make a public act 
by the governor and council there, that no ship 
belonging to the company should ^ suffered to 
come into the harbour, or to take iu any lading 
from the island : All which were transacted 
there many months before it was known in 
England, and probably would have been pre- 
vented, or easily reformed, if the breaking out 
of the plague at London, and the war, had not 
restrained all English shipping fr6m going to 
the Canaries for the space almost of a full 
year : which intermission likewise gave soino 
advantage here to the merchants who opposed 
the charter, by the not return of their several 
stocks witliin the time promised by the com- 
pany. 

When the king was at Oxford, and heard 
what had passed at the Canaries, some mer- 
cliants appeared there to petition against the 
charter, whereof there were some who were 


some motions for the stopping it in the House 
of Commons ; and some parliament-men who 
served for the Western Boroughs came to me, 
and desired me that 1 would not 6x the seal to 
it till they should be heard, since it would un- 
do their Western Trade; and told me they re- 
solved to move the House of Coninions to put 
a stop to it. 1 informed .them ^of the whole 
progress it had bad, and told* them I be- 
lieved that they would hardly be able to 
offer any good reasons against it : How- 
ever, since It was known .that tlie parliament 
vyeuid be prorogued within 10 or 12 days, 1 
would suspend the sealing the charter whilst 
the Houses sat, to the end that they might 
inake any objections against if they Uiought 
fit: But the parliament rose shortly after, 
without further taking notice of it ; nor did 
those parliament-men, or any others, further 
solicit me against the passing of it ; and so 1 
affixed the Great Seal to it according to my 
duty. Thereupon the compi'^y chose a go- 
Ternor and otner officers, according to their 
charter, and made such orders and by-laws as 
they thought lit, for the carrying on the ad- 
vaitcetneut of their trade ; which they might alter 
wbeyt diey found it couvenicQt; and for . the 

S fre^nt they resolved upon a joint-stock, as- 
igning so many shares to particular men. In 
this qompoaitiou and distribution tliere hap- 
pened some diffisrenc# between themsoLvef, 
jvbich CQuld^ not be taken notice of abroad; 
land even some of them, who first petitioned, 
and were most solicitous to procure the 
cmtnrter, did what they could tp Wder the 
dject of it; sent privately to their factors 
uus (Canaries to oppose any orders which tdiould 


pisiBg that their wme thould he token off in 
.ipitf ef the forpprotion: Whereupon, great 


the .first petitioners for it : His mo)csty ap- 
pointed a day for the solemn hearing of m 
the presence of his privy-council, the governor 
being likewise summoned to be there. Upon 
opening all their grievances, the petitioners 
themselves confessed, that they could not com- 
plain of the charter; th^t it was a just and ne- 
cessary charter, and fur the great benefit of 
the kingdom, though some private men might 
for the present be losers by it ; that their com- 
plaint was only against their constitutions 
and by-laws, and their severe prosecution 
of them contrary to the intention of the 
charter itself ; instancing, among other things, 
the very short day limited by the charter, 
aflcr . which they could not continue their 
tmdq wilhout being Onembers of the corpora- 
tion ; and that day was so soon after the seal- 
ing of the charter, that it^was not possible for 
them to draw tUpir stock from thence in so 
short a time. When they had finished all their 
objections, the king observed to them, that they 
complained^ only of what themselves had done, 
and not at all of the charter, which gave theia 
only authority to chuse a governor, and makp 
constitutions apd bydaws ; but directed noj: 
what those constitutions and by-laws should 
be, which wer# the result of their own consul- 
tations, in which thq major part must concur; 
and of that kind their joint-stock was one, 
which, with the rest, tliey ipighf alter again pt 
their next courb if m&jor part were grieved 
with it : But because tliey cumplamed of 
some particulars, in which they seemed to have 
reason on their side, bis majesty expressed a 
willingneK to mediate and iqeke pn agree*- 
nient l^tween fhOtoa ^4 thereupon bid the 
gOYor^or pnfwer such and such particulars, 
which a^emed to h^ve of justice; yvlucp 
hp dw yery oiuti at making it clearly afh 

pear thitt hadtip truto^Utjtle cause of cotp- 
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had the greatest semblance of reason, lie said 
they had no reason to complain of want of 
warning, for that the day was well enough 
known to them long hefbre the sealing of the 
charter, and iniglit very well have been complied 
with ; but that tlfey knew likewise, that after- 
wards the time was enlarged to a day desired 
by themselves, that there inight be no cause of 
discontent; and thereupon . read the order of 
the court to that purpose, which they could 
not deny in conclusion ; since it appeared that 
their stock still remained theiT, which injustice 
belonged to them, wliether by their fault or 
misfortune it had not been drawn over. The 
king persuaded the governor, and his assistants, 
to give them such satisfaction in that partico* 
lar and others, that before they retired from 
his majesty's presence, they were unanimously 
agreed upon all their pretences ; and though 
some of the Lords, upon some insinuations and 
discourses they had heard, hud believed the 
company to be in the wrong, they were now 
fully convinced of the contrary, and believed 
the charter to be founded upon great reason of 
state, and that the execution of it liad been very 
justifiable, with great moderation ; and it is 
to be observed, that the parliament being then 
assembled at Oxford, there was not the least 
complaint against that charter, or corporation. 

This was the vyhole progress of that affair, 
and all that I know of the proceeding in it; 
in which 1 must confess, though 1 had no hand 
in the contrivance, I was fully satisfied in the 
justice and integrity of it, and even in 
the necessity in reason of state; and there- 
fore, upon all the addresses made to the king 
or council in the whole transaction, I did, it 
may be, appear more solicitous and warm fdr 
the dispatch than other men ; and yet 1 never 
rememner a fuller concurrence in the whole 
board than in this advice ; nor did my inclina- 
tion towards it proceed from any other motive 
than that of the public good, without the least 
temptation to, or imagination of any profit or 
advantage to myself, to which I have never 
been thought to be ever inclined ; and the de- 
lays 1 used in the passing this charter, after it 
came to be sealed, and my giving time for the 
weighing all objections, and so much opposing 
the company, with reference to their being 
made freemen of the city, that they departed 
from me with a resolution to prosecute the 
charter no farther, are no signs that 1 had such 
a mind to please them as a man would have 
who was corruptcH by them, or who was to 
have a share in the profit of the patent. For 
the granting any Tiu unctions in Chancery to 
stop proceedings at the law, against that or any 
* ibther charter, I cannot comprehend the mean- 
ing of that charge ; and do presume^ that I 
have never granted any injuncuons in that 
court, but what was agreeable to the course 
and justice of it, and I am sure was always 
done in public and upon debate in the court. 

, The Fourth Article is, ** That I have advised 
and pro6uiiBd divers of bis majesty's subjects 
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to be imprisoned against law, in i^tnoi^ 

« islands, garrisbns, and othe^ places, thereby 
" to prevent them from the benefit of the law • 

** and to introduce precedents for imprisoning 
** of other of his majesty's subjects in like 
“ manner.*' 

I know not what to answer to tliis article; 
it being so general, and no particular person 
being named ; but it is generally known, that 
I have never taken upon me to commit any 
man to prison, but such who, by the course df 
the Chancery for matters of contempt, Are 
justly committed. It is probable that I have 
been present at the council-board when many 
persons have been ordered to he committed, 
and whose commitment hath, by the wisdom of 
that hoard, been thought just and necessary; 
and therefore I am not to answer apart for any 
thing done by them ; only I may say, that I 
was frequently of opinion that the commitments 
were very just, and very necessary; and it is 
notoriously known, that by such commitments 
a|'ebeliion hath been sometimes prevented, 
and that other persons who have been after* ' 
wards attainted and executed for High-Treason, 
have, upon their examination, and at their 
death, confessed that their purpose had beeti 
to rise in arms at such and such times, if their 
friends, upon a liom they had principally relied, 
had not been then committed to prison ; and 
Iwcll remember, that it was thought fit that 
most of the persons who stand attainted for 
the murder ot the late king, his majesty's royal 
father, should be removed our of the Tower, 
and dispersed into several Islands and garri- 
sons ; and if any other persons have beeli 
likewise sent thither, I presume it was upon 
such reason, as, upon a due examination 
thereof, will make it be thought veryjast. 

The Fifth Article is, That I have corruptly 
sold several offices contrary to law.” 

This charge I utterly d^ny. ' 

The Sixth Article is, That I have proctwed 
his majesty's customs to be formed at under 
rates, knowing the same; and great pretended 
** debts to be paid by his majesty, to the pay- 
<< ment whereof his majesty was not in strice- 
ness bound; and have received great Sums 
<< of money for procuring the same.” 

I have never had any thing to do in dispo- 
sing of his majesty^s customs, or any other 
part of his revenue ; only for sonje short time 
after his majetty's first arrival in ungland, I, 
amongst otliers of my Lords of the council, 
was a commissioner of the Treasury daring 
which time, if 1 am not very much miscakeo, 
there was no forin iett of any of the revenue, 
and the customs were put into the hands of 
commissioners, to^the end that a computation 
might be made as near as was possible of 
true value of them, before that it should M 
put into a farm, whidi every man 
would be fit to be done as soon as to. 

th« White Stidl wm ihorUy after given to the 
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^rl of Southampton, and the chancellorship of 
the exchequer to the lord Athlejr, 1 having 
then resigned and having ^beeii before pos- 
sessed of it at the time when the king returned 
into England ; and from the time that these 
two officers qf the revenue were made, which 
determined the former commission,! never iiiter- 
sn^died in the customs, or any other branch 
of the revenue; except when the. king com- 
manded me to be present in some consulta- 
tions which he had with my Lord Treasurer, 
when there were other of my Lords likewise 
present ; that excellent person always resort- 
ing to the king, for his direction in all matters 
of the least difficulty which occurred to him in 
the administration of his office ; and except 
the Lord Treasurer himself (with whom I had 
the honour to have held a long and a fast 
friendship) did desire to confer with me, as he 
very often did upon many particulars of his 
office, believing that I was not altogether 
ignorant in that administration, with which I 
had been formerly so well acquainted ; and 
that I presume might be the reason why he 
did oftentimes procure me to he joined with 
him in references from the king, upon matters 
wholly relating to his own office. But I never 
suffered particular applications to be made to 
me in those cases, nor had ever any secret 
conference with any persons who were con- 
cerned in such pretensions, Wbot is meant 
by my having procured his majesty’s customs to 
be farmed at under rates, knowing the same, 
and great pretended debts to be paid by his 
m^esty, to the payment whereof his majesty 
vtat not in strictness bound, I cannot imagine, 
except it relates to the payment of a debt due 
from his late majesty to some* of the farmers ; 
in which, thoug^h I had no more to do than in 
giving information, and my particular advice 
to 1)18 majesty, in the presence of my Lord- 
Treasurer, the Chancellor of the Exchequer 
and other of my Lords, and so am not myself 
responsible foY what his majesty did thereupon, 
and he did nothing but with the appnibation 
and consent of ail the rest ; yet 1 think myself 
obliged upon this particular, which so much 
concerns the honour and justice of the late 
king, and of his present majesty, to enlarge and 
relate all I know of what their majesties did, 
and what induced his present majesty to do 
his part of it. It is notoriously known, that 
before the late troubles, and in tlie very first 
entrance into them, his majesty was necessi- 
tated to borrow vei^ great sums of money from 
his then farmers of his customs, and to oblige 
them to stand personally bound for many 
other great sums of money which other men 
lent to his majesty upon their security. That 
thereupon, ^ and for the repayment of those 
iams of money which the fanners had advanced, 
•nd for secunng them from any damage for 
4i0fe monies which others bad lent upon their 
pbltgafions, his majesty, with the advice of the 
then Lord Treasurer and Chancellor of the 
Exchequer, had granted a farther lease of bis 
cuitom to tboie fooners for three or four 


years to come, after the expiration of their 
former lease ; with a covenant'on bis majesty’s 
part, to pay the just interest of eight percent, 
for all such monies as were advanced by them, 
or for which they stood bound ; and likewise 
that they should, out of tbeir growing rent, 
deduct all such sums of money by the year, as 
they had lent, or were bound for. It is as 
well known, that after the beginning of, the 
parliament in 1640, and before the commence- 
mentof the second lease, the House of Com- 
mons not only forced the said farmers ■ to 
pay a very great sum of money for their 
presumption in receiving customs and im- 
positions upon merchandize in the former 
years, when as , they pretended such pay- 
ments were not due ; but took also from them 
tbeir new lease granted to them by the king, 
and so left them without any capacities of reim- 
bursing themselves of the iiioiiey they had lent, 
and likewise in the mercy of ihcir creditors 
to whom they stood bound ; many of whom 
quickly began to exercise that severity towards 
them, that many of the poor gentlemen had 
their estates quickly extended upon judgments 
and recognizances, and their persons taken in 
execution and committed to prison; where 
some of them who had been known to have 
great estates, as sir Paul Pinder, and others, 
were forced to end tbeir days. There w’ere 
very few circumstances in the late king’s mis- 
fortune, which gave him so much trouble, or 
so much afflicted him, as the sense he had of 
of the hard and unjust sufferings those poor 
gentlemen underwent for him, and their af* 
fretion to his service ; which he often mention- 
ed, and as often declared, that he held himself 
oliiiged to make them full reparation, as soon as 
God should enable him. And after he had 
vouchsafed to make me his chancellor of the 
Exchequer, he frequently spoke to me of it ; 
of the very good opinion he had of the men, of 
the great services they had done for him ; and 
commanded me expressly, that whenever it 
should fall within my power, I would do thetii 
all ^e right I cmuld. And of this I did often 
inform his majesty during the time he was 
abroad, and after his return, without any other 
motive than his father’s command, and his own 
honour, having myself never had any degree of 
friendship with any of the persons concerned, 
and a very ordinary acquaintance with some of 
them. Upon his majesty’s himpy return,. those 
genUemen who were alive of the old farmers 
(which, as I remember, were sir John Jacob, 
sir Job Harby, sir Nicholas Crispe, and sir 
John Harrison) applied themselves to the king, 
having lain several years, and then remaining 
in executioa in some prison, and having had 
their estates sold, upon the prosecution of those 
creditors to whom they were hound fur monies 
lent to his majesty. As soon as care was taken 
for collecting the revenue, those four gentle- 
men named before, and two others who had 
served his majesty very well, were appointed 
his commissioners for the collecting the customs 
and duties upon trade; in which collection the/ 
3 
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cohtinued for above a jear, or thereabouts; 
during which time many of their creditors^ who 
had generously forbore to prosecute them j 
whilst they were in prison and Undone, began ' 
now to commence their actions against thehi, 
presuming they were then, or would shortly be 
able to satisfy them : Whereupon his majesty 
commanded my lord treasurer, and me, with 
some other lords, as I remember, to send for 
those creditors, and to declare to them, that 
his majesty would, in a short time, enable his 
farmers to pay their just debts, which be well 
knew were contracted for his service ; and that 
he would take it very well from them, if they 
would for the present give no obstruction to 
his service, by the prosecution of those per* 
sons at law, whose time was solely taken up in 
the necessary service of his majesty : Where- 
upon they willingly desisted from that prosecu- 
tion ; and many of them finding now, that by 
his majesty's fovour they were like to receive 
their debts, which before they thought despe- 
rate, they frankly remitted the whole, or part 
of the interest, that in strictness of law was 
still due to them. His majesty, shortly after, 
judging it best for his prone to determine the 
collection by commission^ and to lett the whole 
Co farm, gave direction to to the lord treasurer 
ta confer and treat with any fit persons who de- 
sired the same. Many overtures were made 
by several persons, and some applied them- 
selves directly to his majesty : upon which and 
after a competent time* in considering all that 
was proposed, the king appointed a day when 
he would be attended by my lord treasurer, 
and other of my lords, and when all the pre- 
tenders should likewise be present, and he 
would then and there declare his own judg- 
ment: having first declared to the commis- 
sioners,. whereof four were old farmers to whom 
so much money was due, that whosoever should 
take the farm, they should be obliged to pay 
them their just debt at such times,) and by such 
proportions as his service could bear ; but as 
to the letting the farm itself, he should neither 
consider the debt he owed ilieni, nor the suffer- 
ings they bad undergone, but only the rent’they 
should offer; which, if as much as anybody 
else would give, he would prefer their persons 
before others; but if any other fit men would 
offer more than they thought fit to give, they 
should he' his farmers: and therefore wished 
them well to consider what they would propose 
to him. Afker two days spent by his majesty 
in conference with several pretenders apart, 
and finding that the propositions made to him 
by the tdd farmers, with whom the other two 
were to be joined who hart served with them as 
commissioners, were at least as much, if not 
more for his profit than any which had been 
made by the rest, be declared that the farm 
should be lett to those who had been his commis- 
sioners: Which was at tliat time understood to 
be so far from a good bargain, that the two 
commissioners who were not concerned^ in the 
debt, utterly refused to meddle with the 
at so g^al a rent : the other foar pubUdy 
VOL. VI. 
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declaring at the same time, that they would 
not give ^e rent but in ronteinplation of their 
debt, which they thought tbe^ should sooner 
and better receive, when it should be assigned 
upon their own collections than when it should 
be charged upon new fanners; bat were sailors 
to bis majesty, that he would oblige the other 
two (sir John Wolstenholme and sir John 
Shaw) to be joint fanners with them; which 
his majesty did, by making them a gracious pro- 
mise, that if they should be losers he would’ re- 
pair them; and thereupon directions were given 
tOjMr. Attorney-General to prepare a grant ao* 
cordingly ; and 1 do not know there was one 
dissenting voice from what his majesty inclined 
to do upon the whole debate of that matter, the 
same appearing to every man to be most just 
and reasonable. 

The farm being thus settled, the old formers 
were directed to bring tlieir account to my lord 
treasurer; by which it should manifestly appear 
how mpeh the late king was justly and truly in- 
debted to them, and how those debts were in- 
curred ; that 80, upon a just computation such 
a satisfaction mignt be made to them, as was 
consistent with the present state of his majesty's 
occasions. Many tnuntbs, if not a whole year, 
were spent in tne examination of those ac- 
cornpts before the auditors; who, besides the 
exceptions they took for want of some forma- 
lities, in the proof of some monies paid, which 
after twenty years of licence, in which all their 
books and papers had bpen taken, their houses 
plundered, their persons imprisoned, and in 
which so many persons employed by the king to 
receive, and by them to pay money', were dead, 
could hardly be made with the usual exactness, 
made likewise several certificates of particular ' 
cases, which required further direction ; and 
the Lord-Treasurer would never take 'opon him- 
self to give those directions, only declaring to 
them, which he had frequently done, that, in 
regard his' majesty was not strLcftly boupd in 
justice to pay that debt due from his father, but 
that his present majesty's generous and royal 
disposition had prevailed with him to pay that 
just debt, whereby they might be preserved 
from ruin, in which «be said he fully concurred 
with his majesty ; but that he would neVer ad- 
vise him, dh the contrary, he would always disr 
suade his majesty from paying or allo^iing any 
fnterest, though paid by them, which would 
swell the debt to such h proportion, tlrnt his ma- 
jesty could never undertake tlie payment oFit : 
which determination, how great soever their 
loss appeared to be, seemed to he so just, at 
least so necessary for the king, that they whoUy 
referred it to his majesty ; and foiping that at 
might prevail with many of their creditors, not 
to exact it from them, though the sale of their 
whole estates had made satisfaction to others 
for the whole inteifest as well as for the 
cipal. When the auditors certificate wm 
and all the doubts and question^ which am 
arise thereopott, were clearly slated, bis m^^ 
ty voochsAMid agaia to be present, with A# 
other Lordi^ Irho had from the bcgtoniiHE atk 
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fti^d in .tht examination of that bu&iness ; and I 
then tlfC J^rd-"freasurer declared to his ninjas- . 
ly^^hat tie licid •before said to the persons con- 
cerpe^, tliat tliougli he willingly approved his 
majestyVgoodness jn ukitig upon himself chat 
jgi^eat debt, yet that he would by no means give 
ids advice or consent that he should pay or al- 
jlow. any' interest f>>r it. Upon' the whole mut- 
ter, and upon all the doubts 'stated to his ma- 
jesty, and after the rejection of several con- 
iiderahlc sums of money demanded by them, 
^nd for the payment whereof such direct proof 
was not made, as is required by the course of 
the Exchequer | though I think most persons 
«vho were present were, in their private con- 
sciencesy well satisfied that those sums had 
been, in truth, paid, as was alledgcd ; there ap- 
peared to his majesty to be justly due to them 
the sum of 300,000/^ principal money for almost 
20' years^ and fbr which they ha.d paid so much 
interest; and his majesty thought it very just 
and, with many gracious expressions to them 
of his purpose und resolution further to repair 
them ns he sho^ild be able, gave order to the 
Lord -Treasurer that the said debt of 300,000/. 
should be paid to them in five years ; that is, 
by 40,000/.' fur every year out of the rent of 
the farm ; and that all instrument^ necessary 
/or their satisfaction and security, should be pre- 
sciiily given to them« whereby they might be 
able to comply with their creditors, and avoid 
(heir importunity. I do confess myself to have^ 
been present at these agitations, and to have 
contributed my humble advice and opinion to 
liis majesty that he should pay this debt; which 
I thought myself obliged to do, as well as a 
Taiithful counsellor to his present majesty, as 
ill discharge of my duty and obligation to his 
father ;, and I have very'^good reason to helipve 
that if that 300,000/. be paid according to his 
majesty's direction, of which I know nothing, 
and of which the heirs and executors of 
those farmers who are» dead, ns well as. the 
four present farmers have their equal propor- 
tions, that the said persons have not at this day 
‘half the estates which they had in the year 
1610, when they entered into thn be engage- 
ments for his majesty : nor was there any one 
pcrd'>u present at the sigitation of thidiiflair,; 
who gcc'iiod in the least dc;yrec to differ in ppi- 

jii, or to dissuade }vs majesty to give that 
satisractio.u for that .debt which he vouchsafed . 
to do. 

I do likewise very willingly confess, tli.it I 
•Jiave in r.i aimer aforesaid, and being called 

.to .advise, given my opinion for the payment of 
many other 'considerable debts incurred by his 
late majesty ; and for wliich many persons of 
Jiunour, who adhered to him during the war, 
,^^ere personally b.iund for hiin, and wfiose 
extended, and their pessuns 
for iho same.; 'many of whom wore 
. tben.iu exccutioii, and in prison when his ma- 
jesty rfilbrwl, and others then sued in West- 
uiinste.r-Hiil)^ In iiis.inujesty’? own court. His 
Jate' baviagf granted under his great 

»b*«r of io^ several persons intrusted 


for the rest, many of his Forests, Parks, and 
other lands, for their security and indemnity, 
who were or should stand bound for him, roi* 
monies which were then borrowed for, and ap- 
lied to the necessary support of himself and 
is army, and to no other purpose : and in that 
grant I was' particularly entrusted, as well by 
the desire of the persons concerned, os by his 
majcsty*s, command, to be < solicitous for their 
satisfaction : and 1 cannot deny that 1 liavy 
never been more delighted, than when 1 have 
been able to procure any satisfaction for those 
persons who were so bound and so secured^ 
nor ever more troubled, than that I could do 
no more, and that there remained so many still 
unsatisfied, and almost undone for those debts 
so contracted, of which number 1 believe there 
arc still too many. But having made these 
clear confessions of what is truth, and what, I 
did do in these transactions, 1 must as positive- 
ly deny, that ever I procured or advised the 
letting his majesty’s customs, or any other part 
of his. revenue ; oh the contrary, that 1 used 
all the ways 1 could to advance the rents with- 
out respect of persons ; and 1 presume I was 
never present nc the letting of any fanxx 
that any man would have given more for, 
than they did to whom it was lett, what 
offers soever w'ere made afterwards, when his 
iiKijcsly bad contracted himself, and a grant 
was issued accordingly, under the great seal 
of England : and I do as positively deny, that 
ever 1 received or expected the least sum of 
money, or money- wurih, for any lease made 
by his majesty of his customs, or any other part 
of his revenue ; or for the payment of any one 
debt made by his majesty, to which he was or 
was not bound; 1 having never had any other 
motive for the performance of those offices, but 
the pure and entire coiibideration of his majes*' 
tv’s honour, justice and profit, and my own in^ 
dination to gratify worthy persons, who in 
justice oug^ to be, or might with justice be, 
gratified and obliged, and who have corainunly 
■been such persons to whom 1 have had no kind 
of obligation. 

The Seventh Article is, That! have received 
, « 'great sums of money from the company of 
** Vintners, or some of them, or their agents, 

for enhancing the prices of wines, and for 

freeing them "from the payment of legal pc^ 

nrilties which they had incurred.” 

If I had been in the least degree guilty cf 
this charge, it w^i^ld very easily have, been 
. proved, and the Vintners would very gladijr 
j have helped them in it, being- persons who 
never thought themselves beholden to me, and 
so ii^'t obliged to conceal any of my corrup- 
tions. They well knew that 1 could never be 
prevailed with to consent to the enhancing the 
prices of their wjne, and that I never had the, 
ieiiht sum of money from them in my life. 1 
remember, at a time when his majesty had re- 
fused to grant all tlieir other- petitions, the 
. ccynpany of Vintners did complain that there 
were so many informations against thetu jpro^ 
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fecuted by informers in the Exchequer, that 
they must give over their trades, and be likewise 
undone, if they were severely prosecuted for 
\vhat was past; and therefore besought his roa* 
jesty in council, that he would pardon what 
was past, and that for the future they would 
trespass no more. Whereupon his '^majesty 
thought it worthy of his mercy to shelter them 
fur the present from that prosecution; and 
thereupon commanded his Attorney- General 
to call the informers before him, and to ap- 
point the Vintners to pay them such reasonable 
rewards for their pains as he thought hr, and 
thereupon he should enter a Noli Frosegui ; 
but his majesty charged them for the future 
not to run into the same danger: And as this 
grace from his majesty was not upon rny pro- 
motion, but purely from his own bounty and 
goodness, from which no person there dis- 
jsuaded him, as, 1 remember, so I nevei^eceived 
tlie least profit from the same. 

The Eighth Article is, That I have in a 
** short time gained to myself a far greater 
estate than can be imagined to be lawfully 
gained in so short a time; and, contrary to 
my oath, have procured several grants under 
the Great Seal from his majesty, to myself 
and relations, of several of his majesty’s 
lands, hereditaments, and leases, to the dis- 
profit of his majesty.’^ 

I wish with all my heart that the truth of 
this article (which 1 presume hath dra\%n oii*| 
all the rest) were clearly known to all the 
world ; that they who in U'utli believe that I 
have so great an estate, were very well inform- 
ed what it is, and they would then cle^irly dis- 
cern that 1 need not be ashamed of having 
gotten such an estate, nor needed to have any 
recourse to any ill arts or means for tlie ob- 
taining thereof ; they would know that 1 have 
been so far from procuring several grants under 
the Great Seal of England from his majesty, 
to myself and relations, of several of his ma- 
^^esty’a lands, hereditnnients, and leases, to the 
disprofit of his majesty, that 1 never moved his 
majesty in my life, for any one grant to myself, 
nr any of my relations. If liis majesty's royal 
ViOunty did dispose him to confersotnewhat of 
benefit and advantage upon an old servant, 
who had waited upon his latlier and hiinseif 
near 30 years in some trust and employment ; 

1 hope it shall not be imputed as a crime in me 
to receive his favours. I am far froni believing 
or imagining that the poor services 1 ever did, 
or can do, were in any degree proportionable 
to his majesty's bounty ; yet since his good- 
ness tliought me fit for it, 1 hope many others 
will think so too ; at least as fit as some men, 
who have received greater marks and propor- 
tions of it than 1 have done, and who, though 
they might serve much better, had not served 
so long* I forbear to enlarge upon this. parti- 
cular charge, because I conceive that it is now 
evident to many who were. 'wrought upon by 
those who did not believe it themselves, to 
think my estate to be very great, tliat the inform 
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mation they received was without ground : And * 
whoever considers, that the first year after the 
king’s coming in yielded justly more profit to 
the Great Seal than I ever received in all the 
years following, and some particular acts of 
bounty in his majesty conferred on nus, with- 
out the least suit of my own, and unthought of 
by me, will believe that my fault is greater, in 
having no better an estate, than that what 1 
have hath been gotten by corruption. I have 
none of his majesty’s lands but what I bought, 
for as much as any body would pay for it, oi 
tliose who had the same granted to them out 
J ity’s bounty, and that grant confirm- 
ed by act of parliament i and, 1 presume, it 
cannot have fallen from his majesty’s memory^ 
and 1 am sure is well known to some persons 
of honour yet alive, that when his majesty was 
graciously pleased, nt liis first coming over,-tb 
oiler me some land which had never yielded 
the crown any tiling, I absolutely refused to re- 
ceive it, because it was generally thought 
to be of great value, ns I believe it is; aiuf 
tiierefore I would not expose myself to the 
envy which naturally attends such donnti uh 
having in truth never hud an immoderate appe- 
tite to make haste to be rich ; and as mucli, ap- 
prehended the being accused of Witchcraft nr 
Burglary, as of Bribery and Corruption. . In a 
word, I do declare, that my debts being dis- 
charged for which. I pay interebt, all my estate 
is not worth, bein^ sold, the money 1 have re- 
ceived from his majesty’s own royal bounty, and 
far from being suitable to the quality 1 yet hold ; 
and which was never obtained by my own nm- 
biiion, as many persons of honour yet aliye 
ciui testify. 

The Ninth Article is, ‘^Tlmt I introduced dn 

arbitrary government in his majesty’s foreign 

plantations, and have caused such os com- 

plained thereof before hi;i majesty ,a:id coiig- 

cil, to be long imprisoned for so doing.”* 

Though I cannot possibly, comprehend the 
full meaning of this article,, yet because 1 have 
heard of many discourses made of the authority 
1 assumed over the plBntaUnns,.und the'great ad- 
vantage and- profit I have drawn to myself 
from thence, 1 am very willing to take this oc- 
casion to relute all that I know, and all that 
I have done with reference to any of his ma- 
jesty’s plantations ; declaring in the first place, 
that nt his majesty’s return, and before, l.did 
Use nil the endeavours I could to prepare ami 
dispose the king to a great esteem of his plan- 
tations, and to encourage the impsovernent of 
them by all the ways which could reasonabiy 
be proposed to him ; and I was confirmed in 
this opinion and desire, as soon as 1 had a 
view of the entries in the Custom-Uouse, by 
which I foqiKl what 'a great revenue accrued to 
the king from those plantations, insomuch as 

the receipts from thence had u pon the, matter 

• Some particulars respecting the 
this Article are to be found in Edwards s.Iittt* 
of the West Indiest . 
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?f paired the decraate and diminution of the 
euttomi which the late troubles had brought 
upon other parfs of trade, from what it had 
tbrmerlj yielded. The first consideration that 
offered itself be^re the king, that related to the 
plaatattoii^ Was concerning the Barbadoes, 
whicii having been most discoursed of since, 
.and, as I hear, with some reffections upon me 
of partiality and injustice, 1 shall, in tne first 
iilace, set down all 1 know in that affair, and 
bow I came to speak in it. 

Beforethe beginning of the late troubles, the 
king had granted the island of the Barbadoes 
CO the earl of Carlisle and his heirs for ever, 
upon a supposition that it had been first disco- 
vered, possessed, and planted at his charge ; 
and the said carl sent a governor and people 
thither, and enjoyed it to his death, and by his 
.will settled it for the payment of bis debts, 

which were very great : the troubles fulling out 
in a. short time after, little or no profit had 
been drawn from timnee towards the satisfac* 
tkm of those debts, and the executors and 
trustees totally neglected the Hiking care of it, 
or prosecuting the plantation ; butin and after 
the war, many citiaens, merchants, and gentle- 
men* who were willing or forced to withdraw 
themselves from England, transported them- 
selves tluthcr, and there planted, without ask- 
ing any body’s leave, or without being opposed 
or contradicted by any body. About the year 
16 if, or thereabouts, the late earl of Carlisle, 
son and heir of the former earl, to whom the 
inheritance of that Island belonged, treated 
with the late lord Willoughby of Parbam, how 
that island might be so ordered, that the plan- 
tation might be advanced, and profit made by 
it, which would at last redound to himself 
when the debt should be paid. The late "king 
was then in the hands of the army ; and with 
1)18 approbation and consent, it was agreed be- 
tween the* 8 aid Earl and the said Lord, that a 
lease should be made by the earl of Carlisle to 
iIm! lord Willoughby, of all the profits which 
should arise out of that plantation for the term 
of tweaty-one years, as 1 remember ; a moiety 
of the whole profits to be received by the lord 
Willoughby hiinsblf, for his own use, and re* 
com pence of his charge and pains ; and lie was 
likewise to receive a commission from the said 
earl, to be governor of that and the rest of the 
Caribbee islands (all which were compre- 
hended in the Charter granted by the king to 
the earl of Carlisle), and that a commission 
sliould likewise he procured from the king, or 
Che nrince of Wales, by which the said lord' 
Willoughby was to be constituted governor of 
the said i^aiids. About that time the fleet, 
then ill tlie Downs, returned to their obedieni^e 
to the king, withdrawing themselves to the 
epi^t nf Holland, to offer tbetr service to the 
mace of Wales, his mi^c!»ty that now is ; the 
lord Wiflotighby coining likewise over then to 
hinr, to serve him in any condition he pleased 
to ctiiplay him. 1 need not speak of the dis- 
appmatoMiatf of that summer, fuid the ill suc- 
cess of that fleet; but all hepea Imuig 


vanished, and there being no present Smploy 
meiit for the lord Willoughby, he chei^ ihformra 
the priuce of what bad passed between the earl 
of Carlisle 'and him, with his father’s consent ; 
which his highness had likewise received from 
the king himself, with much recommendation 
of the lord Willoughby. 1 was then attending 
upon the prince in Holland, as one of the 
king’s counsel assigned by him for that service. 
Upon the understanding of this whole case, the 
prince, upon the unanimous advice of the coun- 
cil^ tliougbt fit to grant such a coramimion of 
governor -of the Barbadoes and other islands, 
as he desired ; and be had the more reason to 
desire it, (notwithstanding the curl of Carlisle’s 
grant and commission), because the principal 
planters upon the Barbadoes had been officers 
in the king’s army, or of manifest affection to 
him, or always looked upon as of bis party. 
With tb^ commission the lord Willoughby had, 
at his great charge and expence, transported 
himself to the Barbadoes, and was there re- 
ceived as governor ; and made a contract with 
the planters, that so much should he paid upon 
the hundred to the earl of Carlisle, to whom 
the propriety of the whole lie longed. But 
before this agreement could be well executed, 
or any profit drawn from thence, the island was 
reduced to the service of the parliament, and 
of Cromwell, and a governor appoint^ by 
them ; the lord Willoughby being sent into 
England, where he remained rill the king’s 
' return, and had given unquestionable evidence 
of his affection to the king’s service, for which 
be had often been oominitted lo prison belore 
and after Cromwell’s death. 

As soon as tlie king returned, the lord Wik* 
loughby (wlio had then eight or nine years to 
come of his lease formerly granted to him bj 
the earl of Carlisle, who was then likewise 
living, and ready to do any other act to the 
lord Willoughby’s advantage) resolved to return 
iiimself to the Barbadoes, and desirtd the king 
to renew his commission to him for the govern- 
ment; which his majesty Was very wilting to 
do, as to a person he esteemed very much, and 
who hud spent very much of his own fortune, 
.as is notoriously known, in that service: but 
tlie Barbadoes and aU those other islands were 
now become of another consideration and value 
Ilian they had been of before the troubles ; the 
Barbadoes itself was (by that confluence and 
resort thither as was mentioned before), so 
fully planted, that there was no room for new 
comers, and they had sent very many of their 
people to the other islands to plant ; many citi- 
zens of Ixindon had raised very great estates 
there, and every year bad a great revenue 
thence; and tlie king’s customs from that one 
island came to a very great sum of monej 
yearly. All these men, who had entered upon 
that phuitatMHi as a waste place, and with very 
great charge ^ brought k to that perfection, and 
wkb greet trouble, began now to apprebfiKt 
that they mutC depend upon the good will of 
the earl of Carlisle and lord WiUougbhy for the 
enjoyment ef thekr estates there, which they 
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looked e^n as their own ; all these men joined 
together in an appeal to the king, and hutnblj 
pra jed 'his protection : and that they might not 
be oppressed by those two Lordsi they said, 
they were the king’s sol^ects ; that they had 
repaired thither as to a desolate place, and 
had by their industry obtained a livelihood 
there, when they could not with a good cofi« 
science stay in knghmd ; that if they were now 
left to those Lords to ransom themselves, and 
compound their estates, they must leave the 
country, and the plantation would be destroyed, 
which yielded his majesty so great a revenue ; 
that they could defend themselves by law 
aguinst tl>e earl of Carlisle’s title, if Ins majesty 
did not Gountenaiice it by a new grant of the 
government to the lord Willoughby; and there*' 
fore were suitors to his majesty not to destroy 
them by that countenance. At the same time, 
the creditors of the late earl of Carlisle (wliose 
debts were to be satisfied by tlie profits of that 
plantation, by the will and settlement of the 
said earl) petitioned the king that tliey might 
be first provided for ; their principal money 
due to them at the death of tl»e enrl amounted 
to no less than 50,000/. of which they had never 
yet received one penny; and therefore that the 
profits which should arise ought in the first 
place to be applied to them, there having heen 
many families utterly ruined for want of their 
money so due to them. The king appointed to 
hear ail the several pretences at tl^ council- 
board, wliere they all attended with their 
counsel ; and after his majesty had spent three 
or four days himself in hearing the several alle- 
gations, and finding new pretences and difiicul- 
ties every day to arise (which shall be men* 
tioiied aniiii), his majesty appointed several of 
my lords of the council to consider of the 
whole matter, and to confer with the several 
parties, and if it were possible to make an end 
between them by their own consent; otherwise 
to report tile several titles to his majesty, with 
such expedients as in tlieir judgments they 
thought most likely to produce a general satis- 
fbetion, without endangering tlie plantation, the 

f reservation whereof his mi\jesty took to heart. 

had the honour to be one of that committee, 
and took very much pains in reading the char- 
ters, grants, and leases, and many other papers 
and dispatclies which concerned that a^ir, 
and conferred with several of the persons in- 
terested, to the end that I might the better dis- 
cern what could be done, having never under- 
stood or heard any thing the matter, or that 
concerned that p/antation, otherwise than what 
1 have before set down upon the dispatch of 
the lord WiHoeghby in HoHaitd ; nor had 1 
the least jneUaatiea or bias to any par^. 
\fp9n the hearing M the allegatrons before my 
lords, the several pretences era Cities appeared 
to no to be these ; which we aftenvards re- 
ported to the kh». 

The lord Willoiighbf demanded nothing 
ftoifi the king bat hfs commission to be go- 
vernor fbr the remOhMier of the years whieiT 
had been granted to Um by die eurl of Cariiste^ 


to the end that he might receive one moiety of 
those profits which should arise to the earl, and 
whidi hnd been as^ned to him with the con- 
sent and approbation of the late king, and hit 
majesty that now is, upon which he bad un- 
dertaken that voyage, andi^ent so much ofbis 
estate. 

The earl of Carlisle, while this contention 
was depending, died, and by his will devised his 
interest in thel^rbadoes to the earl of Kinnool, 
who likewise petitioned the king for the pre- 
serving his right ; but neiiher lie, nor the per^ 
son under wlmm he churned, had any pretence 
till all the debts were satisfied, nor did the 
earl of Kinnoul demand any thing till then ; 
but believed the profit would arise yearly to sO 
mueb, that tlie debts would quickly be satis- 
fied, and then the whole would come to him. 

There was another title that preceded the 
earl of Carlisle*!*, which was that of the earl of 
Marlborough, who alledged and proveil it lo'he 
true, that the Barbadoes and those adjacent 
islands were first grunted by the king to his 
grandfather the earl of Mailbomugh, tlien lorcf 
Higir-Treasufer of England, before the earl of 
Carlisle had any pretence thereunto ; and that 
the Lord Treasurer had afterwards consented 
that the same should be granted to the earl of 
Carlisle, upon a full contract, that he should 
fir^t receive for ever the sum of SOD/, by the 
year out of the first profits of the piniitationi ; 
which sum of 300/. had never yet lieen paid; 
and therefore the earl of Marlborough denired, 
as heir to his grandfather, to have satisfaciion 
for the* arrears, and that the growing rent might 
be secured to him. 

The Creditors were of two kinds: The first, 
and who had first petitioned the king, as was 
said before, had an alignment made to them 
by tlie executors and trustees of the earl of 
Carlisle upon his will, and who, at his death, 
owed them the full sum of 50,000/., or there* 
ahouts: The other creditors consbted of seve- 
ral tradesmen and artificers, to wlumi the said 
Earl was indebted for wares and goods which 
had been delivered for his use, and of several 
servants for their arrears of wages; and. all 
these Inid, during the late troubles, exhibited 
tlieir bill in Chancery against the ext cutors and 
overseers of the late Earl, and had obtained a 
decree in that court for their satisfaction, out 
of the profits of those plantations; which de- 
cree stood confirmed by the acts of judicial 
proceedings ; and as I remember their debts 
amoanted to 30,000/., or thereabouts : None 
of the creditors in j^neral, of one or the other 
sort, had ever received one shilliag from the 
time that the Earl had first assinned it. 

The Planters insisted positively, that the 
charter granted to the earl of CarlbJe from the 
king was void in point of law ; fi>r which their 
cinmsel aBedged many reasons: And having „ 
spent much time upon that argumentation, they 
conchtded with two humble propositions to tho 
king; first. That his majesty wwld give tfam 
leave to prosecute in bis natne in the Exmic- 
qutf, stud at their own chaige,to repealthat 
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grant to the earl of Carlisle.; by whicli they 
should be *freed from the arbitrary pbwer and 
oppression which would be exercised upon 
them under the colour of that charter, and his 
majesty might rrceive a great benefit to himself, 
by taking the sovereignty to himself, to whom 
it justly belonged : And in that case they of- 
fered in their own names, and for the rest of 
tile planters who were in the island, to consent 
to an imposition of so much upon the hundred, 
which they confidently avowed would amount 
to at least 10,000/. a year ; out of which his 
majesty's governor might be well supported, 
and his majesty dispose of the overplus ns he 
thought fit. Secondly, If his nudtsty would 
not suffer the chuner to be repealed, that he 
would leave those who claimed under the earl 
of Carlisle's patent to their remed;y at law, and 
leave the planters to their own defence ; which 
they hoped in justice could not be denied to 
them, since they alone had been at the charge 
to settle the plantation, which brought so great 
a revenue every year to his majesty, when the 
Earl had not bSen at the least expenca there- 
upon ; and if his majesty should not assist their 
pretences with his royal authority, they must 
all quit the plantation, which would be* to his 
majesty's great damage. 

These being the several pretences of the seve- 
ral persons, and nothing being to be done by 
any agreement between tliomsclves, their inte- 
rests being so distinct and inconsistent with 
each others, his majesty thought iU, in the first 
place, to refer the consideration of the legality 
and validity of the patent to his counsel at taw ; 
who, upon full deliberation, after the hearing 
of {fli parlies, returned their opinion, That their 
patent was void, and that his majesty might 
take the same into his own power, lliis re- 
port was no sooner made to his majestv, but 
that he very graciously declared, he would not 
from hence receive any benefit and advantage 
to himself, until all their pretences had received 
satisfaction ; and that he would make no other 
use of avoiding the said Charter, than to dis- 
pose the profits of the plantation to those who 
in justice had any pretence in law or equity to 
receive the same; and therefore, that the lord 
Willoughby should proceed in his voyage to 
the Barbadoes, and should receive according to 
his' bargain a moiety of the profits, and that 
tlie other should he disposed of for the satisfac- 
tion of the 'debts and other incumbrances ; in 
order tQ whirli, his majesty appointed the same 
Committee of the liords to meet again, and to 
adjust the several proportidUs. 

’When they nier, they had all the persons 
conccrucd presctiit witli them, or ready to be 
called in upon any occasion ; and they nil ap- 
peared very glad tl at the king had taken the 
care and protection of the plantation upon him- 
self, which was all the security the Planters 
liad or^ could desire ; and the Lords’ first care 
was to make.soipe computation of . what might 
be depeuded .upon as the yearly revenue that 
would arise the imposition within the 

island: But i^lanteri could not be drawn 


to any particular agreement in that point, not 
so mud) as to consent to what should be im- 
posed upon every hundred; hut, on the con- 
trary, declared, that too much had been under- 
taken in that kind by one of their own number 
(Mr. Kendale) in his discourse before the king 
in the council, and declared that the plantation 
could nqt bear the imposition he had men- 
tioned; that whatsoever was to be done of this 
nature was to be transacted by an assembly in 
the island, and that all that they could promise 
for themselves was, that they would use their 
utmost endeavours with their friends in the 
island, that when the lord Willoughby should 
arrive there, and call an assembly, they should 
consent to as great an imposition ns the planta- 
tion would ,bear; by which a good revenue 
would arise to the king for the purposes afore- 
said. 

The Creditors bad great reason to be glad of 
the resolution his majesty bad taken; fur though 
it would be a long time before they could be 
fully satisfied out of a moiety of the profits, 
though it should arise to the highest computa- 
tion ; yet in time they should receive all, and 
should every year receive some : Which would 
lessen their debt, and relieve those who were 
in the highest necessities, of which there was a 
great number ; whereas they had hitherto, in 
SQ many years, received not one penny ; and it 
W 08 evident, that without his majesty's autho- 
rity they never should, since the planters were 
resolvecf never to consent to any imposition, or 
sabinit to any authority that should he exer^ 
cised under tne carl of Carlisle's patent without 
a due course of law, the way to obtain which 
would he very difficult to find out; and they 
understood well enough, that without his ma- 
jesty's grace and bounty to them, the repeal, or 
avoiding tlie earl of Carlisle's patent, would 
put a quick end to all tiicir pretences. 

I'hc greatest difficulty that did arise was 
from the" earl of Kiimoul, to whom the last earl 
of Carlisle had deviled these islands by his will ; 
and he had a great mind to go thither himself, 
and take possession of Ids right ; and his coun- 
sel had persuaded him, that the king’s charter 
granted tr> the first carl of Carlisle was good 
and valid in law, and that they believed they 
could maintain and defend it in any court of 
justice. Then his own estate in .Scotland was 
so totally lost by tlie iniquity of tne times, and 
by his father’s having so frankly declared him- 
self for the king, when very few of that nation 
lost ai^ thing by their loyalty, that he had very 
little left to support himself; and therefore 
was willing to retire into any place abroad, 
where he might find but a bare subsistence : 
But when he considered again, that he could 
have no pretence to any thing in the Barbadoes, 
till after all thecr^itors were fully satisfied, and 
how long it was like to be before they could ha 
satisfied, there remaining still due to the credi- 
tors of both kinds no less than fourscore thou- 
sand pounds sterling principal money, he did 
not Jidievc that his insisting upon the pateiit 
would be worth the charge and baa»rd be inufi: 
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inevitably be put to; and therefore, upon fur- 
ther deliberation with his fnends, he willingly 
referred himself and all his interest to the kina's 
graciod^ determination, as all the rest of the 
pretenders and interested persons had done. 

The case being thus fully stated to the Lords, 
and every man's interest or pretence clearly ap- 
pearing to them, they considered seriously 
amongst themselves what they might reasonably 
propose to the several persons, in order to 
their agreement amongst themselves ; 'and 
that proving ineffectual, what advice they might 
reasonably give his majesty. They were un- 
animously of opinion, not to advise his ma- 
jesty to cause the patent to be called in ques- 
tion : for .tboiigh they doubted not, upoi). the 
jdupininn of bis learned counsel, that the same 
would be adjudged void and illegal, yet they 
did not think it a seasonable time, when the 
nation is so active and industrious in foreign 
plantations, that they should see a Charter or 
patent questioned, and avoided, after it had 
been so many years allowed and countenanced, 
and under which it had so long flourished, and 
was almost grown to perfection ; and that 
since his majesty had declared, that notwith- 
standing any right of his own, all possible care 
should be taken for the satisfaction of the cre- 
ditors, as well as for the preservation and sup- 
port of the plantation, it would be equally equi- 
table and honourable in his majesty, not to 
leave the earl of Kinnoul the only person un- 
coiisidered, and bereaved of all lus pretence ; 
but that they would humbly move his majesty, 
that he would graciously vouchsafe to assign 
some present maintenatice to the said enrl, 
which his unhappy condition required, out of 
the revenue winch should be there settled, and 
until the debts should be paid : and that after 
that time such an augmentation might be 
made to him as bis majesty in his royal bounty 
should think fit; in consideration whereof the 
earl should procure the patent to be brought in 
and surrendered : which he promised should 
be done accordingly, as soon as the settlement 
should be made of that proportion w hich should 
be assigned to him. 

That the lord Willoughby should enjoy the 
benefit of bis former contract with tlie earl of 
Carlisle, and approved by his majesty, during 
the remainder of those years which are not yet 
expired ; that he should make w hat haste he 
could thither, and call an Assembly, to the 
'end that such an imposition might be agreed 
upon to be paid to his majesty as should be 
reasonable, in consideration of the great beneht 
they had already and should still enjoy, in. 
being continued and secured in their several 
plantations, of which us yet they were, as it 
were, but tenants at will, having no other pre- 
tence of right but the possession ; and therefore, 
that those merchants and planters who had pe- 
titioned the king, should, according to their ohr 
ligation and prom^pe made by them to his ma- 
Jesty, use all their cre<!it with those in the 
Island, that the imposition might arise to such 
H proportion that the revenue might answ'ef the 


ends proposed, and that one moiety of that re- 
venue should be enjoyed by the lord Willoughby 
for his term. * 

That the annuity of 300L year should bo 
paid to the earl of Marlborough, according 
to the original contract mentioned before ; and 
that the assignment that his majesty would 
likewise be pleased to make to the earl of Kin* 
noul, should be likewise first paid ; and then ' 
that the remainder of that moiety should bo 
received to the use of the creditors ; and that 
when tlie lord W ilioughby's term should be ex- 
pired, bis majesty should be desired, after the 
reservation of so much as he should think fit for 
the support of his governor, that all the re- 
mainder might be continued towards the cre- 
ditors, whilst their just debts should be paid. 

These particulars appearing reasonable to 
the Lords, all persons concerned were called, 
and the same communicated to them, who ap- 

£ eared all well content: d ; and thereupon the 
lOrds resolved to present the same to his ma- 
jesty, which they did accordingly at the 
board, and bis mnjesty, with a full approba- 
tion and advice of the whole council, ratiliedf 
the same; whereupon that Order was made 
by bis majesty in council, which compre- 
hends all the particulars, mentioned before, 
which was, delivered to the lord Willoughby, 
with his majesty's express command, thnt 
he should see it punctually and precisely 
executed: and the like Order was delivered 
by the clerk of the council to every other 
person mentioned who desired the same : To 
which Order 1 do for the more certainty refer 
myself, being in no degree confident (having .at 
this time no other help than my memory) that 
it is set down with that exactness as it ought 
to be. As I have throughout tiiis affair tokens 
very great pains to reduce it to this particular 
agreement, wdiich at that time seemed to be 
satisfactory to all the persons concerned, so I hud 
not the least temptation of particular benefit to 
myself ; and I do still believe it to be very just 
and reasonable, and agreeable to bis majesty's 
justice and goodness, all circumstances being 
considered ; and though it may be, in strictness 
of law, and by the avoiding the grant made to 
the ear) of Carlisle, his majesty might have 
possessed himself of the whole island, without 
any tender consideration of the planters or of 
the creditors, I am not ashamed that I never 
gave his majesty that or the like counsel, iik 
this or any other matter of the like nature ; an<L 
if I had, I am confident his majesty would 
have abhorred it, and^ not have* thought the 
better of me for giving it. 

The other part of this Article, That t have 
caused such as complained of the arbitrary go- 
vernment][in the plantations before the king and 
council, to be long imprisoned for so doing, 
doth refer, I suppose, to the commitment of 
one Farmer ; ^vho being sent over a prisonetr ^ 
by the lord Willoughby, in a ship that 
from thence, made his appearance at Oxiprj^ 
his majesty being then there in tlie MOkQess- 
dme, which was the first time I ever hoard of 
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llie or of the mmtter ; end et the same i 
time one of die SeeretariiM of State /eeeired a • 
ktter from the 'lord Willoughby, which was 
aeot by the same ship, in which his lordship 
bad seni: a direct, full charge of Mutiny, Sedi- 
tion, and TreMBOii against him; and bv his 
letter informed the Secfetary of all the beha- 
^ eiour and carriage of the said Farmer, with ail 
" Uie circumstances thereof ; and that he had, by 
his seditious practices, prevailed so far upon a 
disa^cted party in that island, that the lord 
Willoughby was obliged in the instaut to send 
him aboard the sliip, without which he did ap- 
prehend a general revolt in the island from his 
mijesty's obedience : and the lord Willoughby 
likewise desired that Farmer might not be 
suffered to return tbiiber before the ishnd 
should be reduced to a better temper. The 
man was called in l»efore the king and council, 
and the charge which the lord Willoughby had 
sent read to him : the greatest part whereof he 
could not drny ; and in his discourse upon it 
.beligved himself so preremptorily and inso* 
lently before the king, that his majesty thought 
it very necessary to commit him, nor did any 
one counsellor then present appear to think 
otherwise : and I do confess, that the discharg- 
ing him from his imprisonment was some time 
afterwards moved, and that I was always 
against his discharge ; being of opinion that it 
was impossible for the lord Willoughby, or any 
ether governor in any of the plantations, to pre- 
serve tils majesty’s right,'and support the go- 
vernment, if he should be so far discounte- 
nanced, that a man sent over by him as a pri- 
soner, under such a particular and so heinous 
a charge, should be upon his appearance here 
set at liberty ; but my opinion was, that he 
should* be sent back a prisoner thither, that he 
might be tried by the law and justice of the 
island, and receive condign punishment for liis 
offence. And I cannot deny, but that 1 am 
still of the same opinion ; and if it be an error, 
it proceeds from the weakness of my under- 
standing, which is not in my power to reform. 

What 1 have here set down, is all that occurs 
to my memory with reference to the island 
of the Barbadoes ; whicli being not particu- 
larly mentioned in the Article, but compre- 
hmided under the general expression nf his ma- 
jesty’s foreign plantations, 1 take myself obli- 
ged tagive some answer even to that general : 
und I hope it will not be imputed as a crime to 
' me, if 1 have taken more pains than other men 
in that important service of his majesty coii- 
, Cerning his foreign plantations, which I did not 
think was enough taken to heart; and if my 
Retire or readiness to take any pains, or give 
way assistance to the advancement of that ser- 
vice, 4id induce many persons to apply tliem- 
liltves th me on those occasions, I hope it shall 
not be dia^(ed upon me as over activity, or 
aisMtiefl to lti|p^ss more business into my hands 
thaU/l vias intttled to ; for which I have this 
excuse to make for . myself, that I found the 
nams t tdok fie beceptable to his majesty: 

, nd 1 was so for from haring any particular de- 


sign or advantage to myself, that I do profess 
aM declare, that from all or any of bis ma.> 
jesty's foreign plantations I never had the least 
reward, or the least presentinade to me, except 
that the now lord Willoughby once^ told me, 
that bis brother had sent over some pieces of 
the speckled wood which .grows iu Surinam, 
with direction, that if 1 likra it, I might have 
what 1 would of it; whereupon I had some 
pieces, which I thought nugiit have been ap^ 
plied to the making of cabinets, or the 
adorning of wainscot ; but as thty were very 
small, so the middle of every piece was wind* 
shaken and rotten, that they could not be ap- 
plied to any considerable use ; and except 
some blocks of walnut tree which the governor 
of Virginia sent to roe, and of which 1 made 
some table boards and frames for chairs, the 
workmanship whereof cost me much more than 
the nood was worth: and these two particu- 
lars contain all the rewards and presents, or 
pro6t, that ever I soceived from all his majes- 
t 3 '*s foreign plantations, or any body to my use. 

The Tenth Article is, That I did reject 

and frustrate n proposal and undertakirig ap* 
** proved by his majesty, fur the preservation 
** of Nevis and St, Christophers, and reducing 
** the French plantations to his majesty’s obe- 

dieiice, after the commissions were drawn 

for that purpose ; which was the opcasiou of 
** so great loss and damage in those parts.f^ 

I never did reject or frustrate any such pro- 
posal or undertaking, never taking upon me 
in the least degree ^to make a judgment of 
things of that nature, nor was ever any such 
proposal made to me ; but I do very well re- 
member, that his majesty himself did once de- 
liver to the council a paper, which he said one 
of his servants, Mr. Marsh, had delivered to 
him, containing some propositions for> ships 
and men to be sent by his majesty for the re- 
covery of St. Christophers, which had been 
newly taken by the French*. Upon the 

* The following purports to be the French 
king's account of the conquest of St. Christo- 
pher’s, See the CEuvres de Louis xiv, voL 2, p. 
18Q, Paris ed. of 1806. 

** Peu de temps apr^s que la guerre eat 4t6 
ddclarde aux Anglais, ne doutant point que 
dans les lies, od mes sujets etoieiiC m^lds avec 
cux, on n’en v!nt aux demiers actes d’hostilitd^ 
j’avois fait proinptement embarquer huit cento 
tiommes, lesquels m6me j*avois tir^s des places 
les plus voisines de la mer, nfin qU’ils arrivas- 
sentplinotau secours de leurs compatrioces;. 
mais j’appris peu de temps aprbs que, quelque 
diligence qo’ils eussent pu faire, mes voeux et 
ma fortune 4toient arrives plut&t qu’eux kla d€- 
fenrse de ces cohmies. li s'^toit rencoiitrd, par 
Je tie sais quelle aventure, que datis l*ile de Saint 
Christophe, . lea Frau; ais et les Anglais en 
mbme teiD]|w avoient appris la declaration de 
guerre; inais comnie retat'de leurs affairea 
molt fort different ils avoient pris aussi des rd- 
solutions trbs-difidrentes. Z^s ^Franfaia 
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reading of which paper and propositions, the 
same were referred to the consideration of the 
lord-general, one of tlie secretaries of state, 
and to the vice-chamberlain, as I remember, 
who were to confer with Mr. Marsh, and such 
others as joined with him; and they were at 
the same time appointed to consider of ano- 
ther proposition delivered in writing by the 
now lord Willoughby and some merchants of 
London, who were planters in the Barbadoes, 
for tlie supplying and better securing that 
island, and the rest of those Caribbee islands ; 
and for the reducing and recovering any of them 
whicii were or shouhl be taken by the enemy ; 
upon the latter of which somewhat was after- 
wards done: And if the other concerning 
Nevis and St. Christophers was rejected, of 
which I know nothing, 1 presume it was, be- 
cause it either appeared unpracticable, or not 
consistent with his majesty’s other affairs. 

The Eleventh Article is, That I advised 
' and effected the sale of Dunkirk to the 
* French king, being part of his majesty’s do- 
'* minions, together with the ammunition, ar- 
^ tillery, and all sorts of stores there, and for 
'* no greater value than the said ammunition, 

artillery, and scores were worth." 

nese pouvoient compter plus de seize cents dans 
toute Tile, avoient jog4 qu’it leur seroit plus 
avantageux d’entretenir la paix que d'en veiiir 
aux mains et en avoient income fait faire quel- 
qu’ ouveiture qui fut in<3prisf^e par Jes Anglais ; 
car ceux-ci qui dtoieiit pour le muins six inille, 
nc doutaiit pas qu’ils ne dussent etre les plus 
forts, s’etoient iiicoiitiiient rcsolus a passer au 
fii de Tepf^e tons les Fran^ais qu’ils rencontre- 
roient dans le pays, et cela in^nie leur avoit 
comniande par leur vice-roi, coniine on le 
Tccohnut apr^s la melee (I’ordre s'eii ctant 
trotive en original dans la pochc le I’uii des 
morts). Mais cettc resolution si facile k pren- 
dre, ne se trouva pas si facile a ex^cuter ; car 
les Fran^ais, encourages par la grandeur du 
p^ril, se compert^rent en cette occasion avec 
tant de valeur et de diligence, qii’ ayant en un 
xn^me jour rendu quatre combats ditferens contre 
diverses troupes des eniiemis, ils les dciirent en 
toutes rencontres, et aprbsen avoir tudmilJedes 
plusvairans,se trouvantenfin sans force et sans 
poudre, ils t^moignbrent ndaninoins tant de 
resolution qn’ds coutruignirent ce qui rescoit 
d’eniieiiiis k des coiiditioii honteuses pour des 
gens qui etuient encore trois fois plus forts que 
nous. Les principales furent, qu’ils rendroient 
k rinstaut tous les forts qu’ils tenqient, et qu’ils 
sortiroient de Tile eiitibre, ou me preteroient 
serment de fid^lic^. Mais dans ce choix qui 
leur 4toit laiss£', la pliipart aima mieux sortir, 
et vendant aux Fran^ais leurs biens k vil prix, 
se retira paisiblement clans les autres lies 
Toisines. Apibs lequel ^ucebs, les huit cents 
hommes done je vous a d6jA parl^, arrivaiit 
encore pour renfort aux colonies Franpai8es,*je 
ne devois plus douter que cette lie iie db- 
meur^t incommutablement en leur possession." 

▼OL. Vli 


It is very well known to his majesty, and to 
several persons yet alive, that the parting with 
Dunkirk was resolved upon before ever 1 heard 
of it ; and that the purpose was therefore con- 
cealed from me, because it was believed that 1 
was not of that opinion, and that I would not 
concur in the advice. When it was afterwards 
proposed and debated, when I was present, 
there likewise attending upon his majesty and 
bis royal highness the late lord treasurer, two 
secretaries of state, and some other of the lords 
of the council ; the reasons that were given for 
the parting with it, were, 1st, That the profit 
which did or could accrue to the kingdotu by 
keeping it, was very inconsiderable, whether in 
war or peace ; that by sea it was very little 
useful, it being no harbour, nor having place 
for our ships to ride safe in ; and that if it 
were in the hand of the enemy, it could do us 
little prejudice, because three or four ships 
might block it up, and keep it from infesting 
their neighbours ; and that thoiigli lioretofore 
it had been a place of licence at sea, and had 
much obstructed trade by their men of war, 
yet that proceeded only from the unskilfulness 
of that time, in applying proper remedies to it; 
which was manifest by Cromwell’s blocking 
them up, and restraining them when 
made war upon them, insomuch as all men 
of war left that place, and betook them- 
selves to other harbours ; that it i^as so weak 
to the land (notwithstanding the great charge 
his majesty had been at in the fortilicntions^ 
which w^ere not yet finiished,) by the situation 
and the soil, that it required as many rqen 
within yet to defend it, as the army should con- 
sist of that besieged it ; otherwise, chat it could 
never hold out and endure a siege of two 
months, as appeared clearly by its having been 
taken and retaken so many times within the 
late years ; in all wliich times it never held out 
so long, though there was always an army at no 
great distance to relieve it. Secondly, That 
the charge of keeping and maintaining it, with- 
out any accidents from the attempt of aix 
enemy, did amount unto above 1 £20,000/. a 
year; which was a sum the revenue of the 
crown could not support, without leaving many 
other particulars of much more impurtaiice un* 
rovided for ; and this was not lightly urged, 
ut the state of the revenue, and the constant 
and iiidispensible issues were at the same time 
presented. Thirdly, It could not reasonably be 
believed, but that if Dunkirk were kept, his 
majesty would be shortly involved in a war 
with one of the tw'o crowns: The Spanish am- 
bassador had already demanded the restitution 
of it in point of justice, it having been taken 
from his master by the Into usurper, in a time 
when there was not only a peace between bis 
majesty and the king of Spain, but tvhen his 
majesty resided and was entertained by tha 
catholic king in Flanders; and at the some- 
time, both France and Spain inhibited their 
subjects from paying those small contributions 
to the garrison at Dunkirk, and endeavoured 
to restrain the governor himself from enjoying 
9F 
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some privileges which had been alwajrs enjoyed j 
by him, from the time that it was put into 
Cromwell’s hands* ; and it was then conceived, 
that as it would be very hard for the king to pre- 
serve a neutrality towards both crowns, even 
during the time of the war between them 
(which temper was thought very necessary for 
his majesty’s affairs), so it would be much more 
diilicuit long to avoid a war with one of them 
upon the keeping of Dunkirk, if the peace that 
was iieivJy made should remain firm and un- 
shaken. Upon these reasons, (the major part 
whereof were out of my sphere, and 1 could 
only govern myself by the opinion of those who 
understood matters of that nature, nor could I 
answer any of the arguments which have been 
offered) his majesty resolved to case himself of 
the burthen of maintaining Dunkirk, and to 
part with it in such a manner as might be most 
for his advantage and benefit. There remain- 
ed then no other question, than into what 
hand to put it ? And the measure of that was 
only who would give most money fir it, there 
being then no inclination to prefer one before 
at&other. It was enough understood, that both 
crowns would be very glad to have it, and 
would probably both make large offers for it ; 
but it was then as evident, that whatsoever 
France should contract for, the king might be 
sure to receive, and the business would be 
soon dispatched ; whereas, on the oilier hand, 
it was as notorious, and as evident to his ma- 
jesty, and to all who had any knowledge of the 
court of Spain, and of the scarcity ot money 
there and in Flanders, tliat how large offers 
soever the Spaniard might make, they could 
not be able in any time to pay any consider- 
able sum of money ; and that there would be 
so much time spent in consults between Ma- 
drid and Brussels before it could be dispatched, 
that the keeping it so long in his majesty’s 
hands would he an intolerable burthen to him ; 
besides that, it seemed then probable that the 
Spaniard would shortly declare himself an 
enemy, for besides that he demanded Dunkirk 
as of right, so he likewise required the resti- 
tution of Tangier and Jamaica upon die same 
reason, and declared, that without it there could 
be no lasting peace between England and Spain, 
and refused so much as to enter upon a Treaty 
of Alliance with the king, before he would 
promise to * make such a restitution. There 
wanted not in this conference and debate tlie 
consideration of the States of the United Pro- 
vinces, as pth-sons like enough to desire the 
possession of Dunkirk, from whence they had 
formerly received so much damage, and were 
like enough to receive more whenever they 
should be engaged in any war ; and if in truth 
they had any such desire, more money might 
reasonably be required of them, and probably 
be obtained, than could be e&pected from 
either of the kings. But upon the discussion 
of that point, it did appear to every man’s 
reason very manifest, that though they had 
rather that Dunkirk should be put into the 
hMnd of the SpanUidihan ddivered to France. 
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or than it should be detained by the English, 
yet they durst not receive it into their own 
possession ; which neither of the kings would 
have approved of; and so it would have ex* 
posed them to the displeasure, if not to the 
hostility ot both crowns. Upon this full delibe- 
ration, his majesty inclined rather to give it 
up to France than to Spain ; but deferred any 
positive resolution till he had imparted the 
matter to the council-board, where the debate 
was again resumed, principally concerning the 
keeping or the parting with it; in which debate 
the memory and mention of what had been 
done in the House of Commons heretofore 
upon that subject was not omitted, nor the bill 
that they had sent up to the House of Peers for 
annexing it inseparably to the crown ; but 
after a long debate of the whole matter, there 
was not, as 1 remember, above one Lord of 
the Council who offered his advice to his 
majesty against parting with it ; and the 
ground of that Lord’s dissenting was enough 
understood to have notliing of public in it. 
In conclusion, his majesty resolved, for the 
reasons aforesaid, to put it into the hands of 
France, if that king would satisfy his niajes* 
ty’s expectation in the money he would require 
for it. 

M. D’Estrades came privately over to treat 
upon it without any character ; "but pretending 
to make it his way for Ilollund, whither he 
was designed for ambassador. After he had 
1 -vaited upon the king, his majesty appointed 
four or five of the Lords of his Privy^C’oCincil 
(whereof I was required to be one) to treat 
with Monf.ionr D’Estrades upon the sale of 
Dunkirk; and at that our first conference to- 
gether, after v\e had in vain endeavoured to 
persuade him to make some offer, we did de- 
mand the sum of 700,000/. sterling to be paid 
by the king of France for the delivery of Dun- 
kirk and ^iai’dykc (which is :ilways understood 
to be included when Dunkirk is nu-ntioned) into 
his possession. Which siini appeared to him so 
stupendous, that iic sccincii to think the treaty 
at on end, and resolved nnt to make any offer 
at all on tlie part of the king of France ; and so 
the conference broke up. At the next meeting 
he offered three millioiiS of Jivres, which, ac- 
cording to the common account, amounted to 
o00,0U0 pistoles; which we as much under- 
valued : So that any further conference was 
discontinued till he had sent an c.xpress or two 
into France, and till their return : and after- 
wards, upon our insisting upon what he thought 
too much, and his offer of what we esteemed 
too little, the treaty seemed to be at an. end, 
and he preparing for his return. In conclu- 
sion his majesty being fully as desirous to part 
with it as the king of France could be to have 
it, it was agreed and concluded, that upon the 
payment of 500,000 pistoles in specie at Calais 
to "such persons as the king should appoint to 
receive it, 'Kis majesty’s garrison of Dunkirk 
should be withdrawn, and that place pur into 
'the hands of the king of France : All which 
was eiecated accordingly; and I belitvu waSRp 
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greater sum of money than was ever paid at 
one payment by any prince in Christendom, 
upon what occasion soever. And that all 
this should not amount to a greater value than 
the ammunition, artillery, and stores were 
worth, which were delivered with it, is very 
strange, and cannot be supposeil by any rea« 
sonable computation, 1 do very well remem- 
ber, that in the treaty we did with much ear- 
nestness and resolution insist upon the detain- 
ing and transpoi*iiiig into England the cannon 
and other artillery and ammunition : but Mon- 
sieur D’Rstrades would not consent to it, it 
being, ns he said, necessary for the defence of 
the place, which probably might be attacked 
by the Spaniard within few days after it should 
be delivered into the hands of the French ; aud 
upon our inseriiiig that exception of* the cannon 
and aminuniiion in our demand, he was at last 
induced to consent to the payment of 500,000 
pistoles, which he bad never before yielded 
unto ; and when his majesty plainly discerned 
that the king of France would in truth give no 
more, and had caused some estimate to be 
made of tlie cannon and ammunition, the value 
whereof, as I remember, was not thought to 
arise to more than 20,000/. sterling, or there- 
abouts, his majesty resolved to accept what 
was o^ered, for which 1 have not heard that 
he hath ever since been sorry ; and his majesty 
did at tJie same time resolve, aud posit tvedy 
declare, that all the money which should be 
received for Dunkirk, should be brought to, 
and deposited in the Tow'cr of London, and 
no part of it applied to any ordinary occasions, 
but to be preservctl for some pressing accident, 
as an insurrection, or the like, which was 
reasonably enough ap^irehetukd ; and I pre- 
sume it was all issued out in such a manner, 
and at such seasons, as his majesty fouiici ne- 
cessary for his most important affairs ; of the 
particulars whereof I can say nothing. This 
is all 1 can say concerning the sale of Dunkirk, 
and of my part in that transaction : To which 
1 shall only add, that I acted that part in it 
which I was obliged by my duty to do, in 
obedience to the king’s commands; and that 
before, or in, or after the tran^iaction, 1 never 
received the value of one shilling for reward, 
or present, or any other consideration relating 
to that affair ; and 1 believe the treatment I 
liave received since my coming into France 
is an unquestionable evidence that that king 
did never take himself to be beholden to me 
for that, or any ether service, as in truth he 
never was.^ 

I 

♦ The following is given in the Oeuvres de 
Louis xiv. (Memoires Historiques, Premiere 
Partie, p. i^7, Paris ed. 1806.) as that Kind's 
account of the transactions respecting Dun- 
kirk. 

Dunktrke vendu d la France. 

L'acquisition de Dunkerke n’^Foit pas desi 

E ande ^tt ndue, [He had just before given the 
story of the acquisition of Lorraine.] inais 


The Twelfth Article is, That I did unduly 
cause his majesty’s letters patents under the 
** great seal of England (to one Dr. Crovvther) 
to be altered, and the inrollment thereof to 
“ be unduly razed.” 

When 1 first heard of this charge, I couhi 
not comprehend what the tneaning of it was, 

die €toit d*ijne importance non inoindre <t 
d’une utilitc plus certaine. Pou de personnes 
ont su par quelle suite d’affaires cette place si 
considerable ^toit passce entre Ics mains des 
Anglais, durant le rainisthre dii cardinal Maza- 
rin. 11 faut pour ccla reinonter jusqu* k ma 
minority et aux factions qui ohlig^rent deux 
fois ce ininistre d sortir du royauine. 

Cromwel, a qui le g^nie, lea occasions et le 
malheuf de son pays avoieut inspii 6 des pen- 
s^es fort au-dessus de sa iiaissance, au com- 
mencement simple ofbeier dans les troupes re- 
bellcs du parleinent, puis g^ndr.nl, puis proiec- 
t€'ur de la r^puhlique, et desirant eii secret la 
quality de roi, qtt* il refusoit cn public, enfi^: par 
le bon SHOCKS de la plupart de ses entrt:prises, 
ne voyoit ricn de si grand, in aii-dedans, ni au- 
dehors de son ile, h quoi il iic pens^t pouvoir 
pretendre; et hien qu’ il ne inan(|u£tt pas d’af- 
faires diez lui, il regarda les troubles dc inoii 
dtat coinme un moyen de nicttre Ic pi6 en 
France par quelque grand ctablissemcnt; ce 
qui lui ctoit ^galement avaningeux, soil que la 
puissance royale sc confirmflt eii sa personae 
et en sa famille, soit que le caprice des peuples 
et la rn^me fortune qui ravoicnt deve si h^ut, 
eiitreprissent de le reiiverser. 11 savoit de 
quelle sortc, presque tons les gouverneiirs des 
places ct des provinces iraitoieiit alors avec le 
Cardinal Mazarin, ct qu’ a peine y avoit-il de 
fid^lit^ parmi xiies sujets, qu’ achet^e k prix 
d’argent ou par des rficompenses d’honneur, 
telles que chacuii s’avisoit de les souhaiter, 11 
dep^cbe le colonel de ses gardes au comte 
li’Estrades, gouverneur de Dunkerke, il Tex- 
horte- k consid^rer I’f'tat des choscs pour en 
tirer ses avanlages particuliers, lui oft're jusqu’ 
k deux millions payables a Amsterdam ou ^ 
Venise, s’il veut lui livrer la place, et de ne 
faire jamais de paix avec lu France, sans obte- 
nir pour lui les dignit^s et les (itahJisseiiiens 
il pent aspirer. 11 ajuutc, que les aff'aircs du 
cardinal son bienfaiteur, et qui i'avoit mis dans 
ce p<Jste, sont d6sesp6r6es, n’y ayant pas il’ap- 
parence que ce ininistre, dont on avoit mis la 
t^te a prix, puisse par ses propr^ forces reve- 
nir ni duns le minist^rc, ni dans Tetat; qii’il ne 
le soiitiendra pas scuL avec Dunkerke, raais p6^ 
rira avec lui. Si route fois il veut porter sou 
affection et la recon tioissance pour lui jusqu’ au 
bout, qii’il prenne cette orcasion de le servir 
utileinent par la seule voie peut-citre que sa 
bonne fortune lui ait laiss^e de reste ; qu'il peut 
offrir au. cardinal, avec la mfime condition de 
remettre Dunkerke aux Angims, iionseuJement 
les deux millions, mais aussi tels secours de 
troupes qui lui seront n^cessaires pour rentrer 
cn France; qu’il se fera par-lk, aupite de 
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being most assured that 1 bad never caused , 
any alteration to be made in any oi' his ma- 
jesty's letters patents under the great seal, or 
the iuTollment thereof to be razed ; but upon 

un m^rite, aprbs lequel, si ce ministre est r€ta- 
bli, il n’y a rien qu’il n’en doive esp^irer. 

** D'Estrades, par une coiiduite trbs-louable, | 
apr^s avoir obli^d cet envoy^ h Jui faire ces i 
propositions dans un conseil de guerre, et en- 
suite SI Ics signer, Je renvoie a Cromwel avec sa 
rdponse: il se plaint qu’oii I’ait cru capable 
d'unc iii(jd^Jil6, ni de renrlre cette place par 
d'autres ordres quo les miens; que tout ce qu’il 
peut, tst de. me proposer k inoi-m(:me la condi- 
tion des deux inilliotis, et en mciue temps cellc 
d’une ^troite alliance avec moi, par lacjuelle le 
Protecteur s’engagesi a roinpre sur iner et sur 
terre avec ics Espagiiuls ; s\ me fournir dix mille 
bommes de pi6 et deux milie chevaux, pour 
leur faire la guerre en Flaiuire ; a entretenir 
cinquunte navires de guerre sur Ics cbtes, du- 
rant les six inois de r6tf', et une escadre de 
quinze durant Thiver pour croiser la mer, agis- 
sant de toncert suivaut les desseius qu’on pour- 
roit former ensemble. 

Cromwel accepta ces propositions oui me 
furent aussi-tot envoy^ies par aEstrades a Poi- 
tiers, oil j’^itois, et n*arriv^.rent que deux jours 
apres le retour du Cardinal Mazarin. Ce Mi- 
nistre les trouva irbs-avantugetises, ayant pour 
maxime de pourvoir, ^ quelquc prix que ce fdt, 
aux ad'aires presentes, cr persuade* que les matix 
k venir trouvoietit leur rembde dans Taveitir 
meme. 

Mais le garde des sceaux ChAteauneuF, 
qu’on avoit ete obiigd de rappeler ciuranc ces 
troubles, i’emporta contre lui dans le conscil et 
aupr^s de la reine ina in^re, et les fit absolu- 
ment rejeter, Cromwel ayant rejii cette re- 
ponse, signa le meme jour uii trait^ avec les 
-Espngnois, leur fournit dix mille hoinmes et 
vingt-cinq vaisseaux pour le sibge de Gravclines 
et dc Duukerke, qui par ce inoyeri furent 
prises sur moi en la ineme ann^e, rune a la iin 
lie Moi, I’autre nu ^^..Septembre*'' mais an pro- 
fit des Espagnnls seidemcnt. 

Cependant mon autoritd sYtant afterniic 
dans le royaume, et les factions qu’ils y femen- 
toient €'tant absoiument dissip^es, ils furent rc- 
duits quelque temps aprbs a ne pouvoir soutenir 
que ditlicilement reifort de rnes armes en Flan- 
dre. Cromwel, qui tie sVuoit lid avec eux que 
pour cette entroprisc particulidre, et qui avoit 
toujours augmietite depuis en pouvoir eten con- 
sidfTation dans toute I’Europe, se voyoit dgale- 
ineiit rcchcrchd do leur cold et du mien; ils Ic 
regard^reiit comme I’unique ressource k leurs 
uliaircs de Flaiidre, et moi comme I’uuique ob- 
stacle k leurs progrds en un temps oii je voyois 
la coiiqu6te enti^re de ces provinces presque 
certaine, si on ne in'accordoit tout ce queje 
pouvois souhaiter pgur la paix. Lui, qui n’avoit 
pas oublid son premier dessein de s’acqudrir un 

^ (1652.) . Ilenault dit le 16. C^est la date 
adopice par dAvrigui, et la vdritable. 


enquiry I was informed, that Dr. Crowther, 
who was chaplain to his royal highness the 
duke of York, and had attended upon his per- 
son during the whole lime that his highness 

poste coiisiddrable aii-dejia de la mer, ne vou- 
lant se ddtermiiier qu’a cette condition, propo- 
soit en mcine temps aux Espagnols de se join- 
dre a eux dans cette guerre, d'assidger Calais 
qui lui demeurcroit, ce qu’ils dtoient pibs d’ac- 
cepter avec joie, et a moi d’assidger Duukerke 
et de le lui remettre. 

Le Cardinal Mazarin, k qui cette ouverture 
I’dtoit pas nouvelle, et qui i’avoit approuvde 
autrefois, lors meine que Dunkerke dtoit au 
pouvoir des Fran^ais, s’en trouva sans dome 
inoins ^loign^. Et bien que j’y eusse heaucoup 
de repugnance, jc in’y reiidis enhii, non-seule- 
ment par le cas que je faisois de ses coiiseils, 
mais aussi par les avantages essenticls que j’y 
trouvois pour la guerre de Flandre, et par la n6- 
cessit6 de choisir de deux maux ie moindre ; ne 
voyant pas de comparaisoti, puisqu’ii falloit n^- 
cessairement voir les Anglais en France, e litre 
les y voir ines onnemis ou nies amis, ni entre k 
m’exposer a perdre Calais que j’avois, ou leur 
promettre Duukerke queje ii’avois pas encore. 

Ce fut done par cet accoinmodement, 
qu’aprbs avoir repris Dunkerke, je le leur remis 
entre les mains, et il ne faut point douter que 
leur union aver inoi, ne fDt comme le dernier 
coup qui mit I’Espagne hors d’etat de se d6- 
fendre, et qui produisit une paix si giorieuse et 
si avantageuse pour moi. 

J’avoue pourtant que cette place au pou- 
voir des Anglais,m’inqui^toit beaucotip. il me 
sembloit que la religion cuiholique y ^toit intd- 
ressce. Je me souvenois qu'ils etoient les an- 
ciens et irrdconciliables ennemis de la France, 
dont elle ne s’etoit sauvde autrefois que par un 
miracle ; que leur premier €tablisseme|it en 
Normandie nous avoit cofite cent ans de guerre, 
et le second on Guienne trois cents ans, du- 
rnnt lesqiiels la guerre se faisoit toujours au mi- 
lieu du royuume ti nos d£'pens ; de sorte qu’on 
b’cstirnoil heureux, quaiid ou pouvoit faire la 
paix, et reuvoyer les Anglais chez eux avec de 
grosses somtnes d’argeiit pour les frais qu’ils 
avoient fnits ; ce qu’ils regardoient comme un 
revenu ou un tribut ordinaire. Je n’jgnorois 
pas que Jes temps dtoient fort changes, mais 
parce qu’ils poiivoient encore changer d’une 
autre sorte, j’^tois blesse de cette seule pens6e, 
que mes successeurs les plus 61oign6s me pus- 
sent reprocher quelque jour, d’avoir doling lieu 
k de si grands inaux, s’ils pouvoient jamais y 
retom her ; et sans passer m^me k ces extr6mi- 
tes sans aller si loin dans le pass6 ou dans I’ave- 
nir, je savois combien la seule ville de Calais 
qui leur €toit deineur^e la derni6re, avoit €odt6 
de sommes immenses aux Franpais, par les ra- 
vages ordinaires de la garnison, ou par les de- 
sceutes qu’elle avoit facilities ; ce poste ni pas 
un autre dans mon royanme, ne pouvant d’ail- 
leurs 6tre k eux sans ctre en meme tempa un 
asyle ouvert aux rautins, et sans fournir & cette 
nation des intelligences dang tout le vojwmtg 



411] STATE TRIALS, 15-19 CHAkLKs II. 1663-7 Earl of CZareiuioii. [443 

was beyond the seas, upon his majesty’s return ; presentation, according to course, passed under 
into England, had obtained from the king his ! the great seal of England ; that when he 
royal presentation to the parsonage of Tred- brought his action upon the presentation 
dington in the county of Worcester; which against the intruder, who refused to give him 


sur-tout parmi ceux qu’uii interet edminun de 
religion lioit natureliement avec elle. 

" Peut-ctre qu’en donnant Dunkerke, jen’a- 
vois point trop achei^ la paix des Pyrdii^es et 
les a vantages qu'elle nfapportoit, innis apr^s 
cela il est certain que je ne pouvois trop donner 
pour racheter Dunkerke ; ce que j’avois bien 
r4solu d^s-lors, mais qui a la vdrit^i ^toit dilHcile 
u esp^rer. 

Cepciidant, comme pour venir h bout des 
choses Ic premier pas est de les croire possibles ; 
d^s I’ann^e 1661, reiivoyant d’Estrades en 
Angleterre, je Je chargeai tres-express<5ineiit 
(I'etudipr avec soin tout se qui pourroit servir ^ 
ce dcsscin, et d'en faire son application princi- 
pale. 

Le roi d’ Angleterre, iiouvellement rdtabli, 
avoit un extreme besoin d’argent pour se main- 
tenir. Je savois que par I’itat de son revenu 
et de sa d^pense, il demeuroit toujours cn ar- 
ri^re de deux ou trois millions par an, et e’est 
le ddfaut essentiel de cette monarchie, que le 
prince u’y sauroit faire de levies extraordinaires 
sans le parleinent, ni tenir le parleinent assem- 
ble, sans diminuer d’autant de son antoritd qui 
€11 demeure quelquefois accabl^e, comme Tex- 
ample du roi pr4c<^‘dent Tnvoit ussez fait voir. 

** Le Chancclier Hyde avoit toujours 6t6 as- 
sez favorable^ la France; il sentoit alors ditni- 
nucr son credit dans Tesprit du roi, quoiqu’on 
ne s’en appercut point encore, et voyoit dans 
r^tat uiie puissantecabulc qui lui oppos^e; 
cc qui rubligeoit d’uutant plus ii se faire des 
amis et protecteurs au dehors : toutes ces rai- 
sons ensemble le disposoient si me faire piaisir, 
quand mes int^iets pourroieiit s’accorder avec 
ceux du Roi son maiire. 

** D’Estrades executant mts ordres, et se ser- 
vant adroiiement de Tacc^s lihre et familier 
qu'il avoit depuis loiig-temps aupr^s de ce 
prince, iTeut psis de peine dans les conversa- 
tions ordiiiaires a le faire tomber sur Dunkerke. 
Lc Hoi qui disoit alors qu’il en vouloit faire sa 
place d’arme&>, Tentrerenoit volontieis de ce 
clessein, comme un homme qui pourroit lui don- 
ner des luiiii^res utiles, en ayant long-temps 
gouverneur. Pour lui, approuvaiit tout, il fai- 
soit seulement remarquer qnelques incommo- 
dit6s dans la situation des lieux, et sur-tout la 
grande ddpense dont cette place avoit besoin 
n6ccssaircment pour Tentrctenir et la garder, 
jusque-1^ que le cardinal Mazarin qui la con- 
noissoic par fexpC^ience du passe,, avoit doui6 
plusieurs fois, sM eClt 6t6 avantageux^ la France 
de la conserver quand elle Tauroit pii. Le Roi 
r6pondoit, qu’il lui seroit fort ais6 quand il vou- 
Hroit se delivrer de cette depense,les Espagnols 
lui offrant alors meme de grandes soinmes, s’i* 
vouloit leur vendre Dunkerke. D’Estrades lu 
conseilloit toujours d’accepcer leurs ofiTres, 
jusqu’ft ce que le Roi, plus press6 que nous nc 
pensions, vint de lui meme a dire que s’iJ avoii 


h en trailer, il aimeroit mieux que ce fdt avec 
moi qu’avcc eux. 

Ainsi comnien^a cette n^gociation dont 
’eus uno extreme joie, et bien que sa deinande 
ht de cinq millions, soinnie sans doute trbs-con- 
sid^rabie, qu’il falloit nicme payer fort promp- 
teineiit, je ne trouvai pas a propos de le laisser 
refroidir Id-dessus ; le bon ^tat od com- 
mencoieiit d’etre mes finances, jne permettant 
pour unc chose aussi importante que celle-l^. 
noil seulerncnc ces efforts, mais de plus grands. 
La conclusion du trait^ se fit toutefuis it quatre 
millions payables en trois ans, tant pour la 
place que pour toutes les iniinitions de guerre, 
canons, pierres, briques et bois. Je gagnai 
mSnie sur ce inarclid cinq cent inille livres, sans 
que les Anglais s’en apper^russent. Car ne 
pouvant s’iinaginer, qu’eti Tetat oil on avoit vu 
mes affaires peu de temps auparavant, j’eusse 
iiioyen de leur fouriiir prompteiiicnt cette 
grande somme comme ils le desiroieru, ils ac- 
cept^rent avec joie I’ofire que leur fit un ban- 
quier, de la payer en argent comptant, moyeii- 
nant cette remise de cmq cent iniiie livres; 
mais le banquier ^toit un bi>iiimc interpose par 
moi, qui faisant le paiement de nics propres dc- 
fiiers. ne profitoit point de la remise. 

I^a consequence de cette acquisition me 
donna une inquietude continueJJe, jusqu’^ ce 
que tout fut achev6, et ce n*6toit pas sans rai- 
son ; car I’atfairc an commencement trbs secrete, 
a^aiit Ci6 peu k peu, hi ville dc Lon- 

dres qui en fut iufurmfie, d^putases principaux 
inagistruts, le maire et les aldermans, pour olfrir 
au Roi toutes ics soinmes qu’ii voiidroit^ a con- 
dition de lie point alidner Dunkerke. De deux 
court iers que d’Estrade in’avoit depech6s par 
deux divers cheinins, avec deux copies du traits 
pour le ratitier, I’uu fut arr6l6 sur le chemin de 
Calais par les ordres du roi d’Angietcrre, I’aulre 
^taiit d^ja passe en France par 13ieppe ; et ce 
Roi a qui d’Estrades represen toit en mdme 
lemps, qu’il ne s’agUsoit plus de Dunkerke, 
mais de riimpre pour jamais avec moi, si on ne 
me tenoit parole, quelque complaisance qu’il 
fbt oblig^ d’avoir pour eux, leur fit appronver 
enfin comme une cho**e d^la faire et sans re- 
made, ce qu’ils avoient r^solu d’empccher.’^-— 
Oeuvres de Louis xiv, vol. J, p. 167. 

Then follow some reflections which the king 
makes for the benefit of his son the Dauphin 
upon the acquisition of Lorraine and the reco- 
very of Dunkirk. 

Respecting the Sale of Dunkirk, lord Claren- 
don thus expresses himself in the Continuation 
of his Life, p. 201. 

At or abput this time there was a eransac- 
lion of great importance, which at the time was 
not popular nor indeed understood, and after- 
wards was objected against the Chancellor in 
his misfortunes, as a principal argument of his 
infidelity and corruption; which was thd sale 
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pdisemotr, and the record was carried down 
lothe^^^zea in the country, when the doc- 
tor*! ooimsel wiis to open his title, and there- 
upon*' was to produce the king's presentation, 
they' found, upon perusal thereof, that either 

t>f Dunkirk ; The whole proceeding whereof 
' s^ll be plainly and exactly related from the 
beginning to the end thereof. 

The charge and expence the crown was at; 
the pay of tiie land forces and garrisons; the 
great fleets set out to sea for the reduction cf 
the Turkish pirates of Algiers and Tunis, and 
for guarding the narrow seas, and security of 
the merchants ; the constant yearly charge of 
the garrison of Dunkirk, of that at Tangier, 
and the rust cxpence of building a mole there, 
for wnich there was an establishment, together 
with the garrisons at Bombay and in Jamaica, 
(none of which had been known to the crown 
in former times) ; and the i^rd Treasurer's fre- 
qi»ent representation of all this to the king, as 
so prodigious an expence as could never be sup- 
ported ; liad put liis majesty to frequent con- 
sultations how he might leascn and save any 
part of it. But no expedient could be resolved 
upon. The lord treasurer, who was most trou^ 
bled when money was wanted, had many secret 
conferences with tl\e general and with the best 
seamen, of the beneiit that accrued to the 
crown by keeping of Dunkirk ; the constant 
charge and ex pence whereof amounted to above 
130,000/. yearly: and he found by them that it 
was a place oi‘ little importance, it is true 
that he had conferred of it with ihe chancellor, 
with whom he held a fast friendship; but found 
him so averse from it, that he resolved to speak 
with him no more, till the king had taken some 
resolution. And to that purpose he persuaded 
the general to go with him to the king and to 
the duke of York, telling them both, * that the 

* chancellor must know nothing of it:' and after 
several debates ihe king thought it so counscil- 
able a thing, that he resolved to have it debated 
before tluit committee which he trusted in his 
most secret affairs ; and the cliancellor being 
then lame of the gout, he commanded that all 
those lords should attend him at his house. Be- 
side his majesty himself and the duke of York, 
there appeared the lord treasurer, tiie general, 
the earl of Sandwich, the vice-chamberlain sir 
George Carteret, who had been a great com- 
mander at sea, and the two secretaries of state. 
When the king entered the room with the lord 
treasurer, he desired his majesty, smiling, * That 

* he would take the chancellor's staff from him, 

* otherwise he would break his head.' When 
they were all sat, the king told him, ‘ They 

* were all come to debate an alTair that he 
^ knew he was against, which was the parting 
' with Dunkirk; but he did believe, when he 

* had heard all that was said for it and against 

* it, he would change his mind,' as he himself 

* had done.' And so the debate was entered 
into in this method, after enough was said of 
cte streights tlie crown was in, and what the 
yearly expence was. 


by misinformatioil, or negligenee of the clerk, 
instead of the county of Worcester, where the 
rectory was, the county of Warwick was in- 
serted ; upon which mistake, the doctor was 
necessitated to be nonsuited : and thereupon 

(1.) ^ That the profit which did or conld 

* accrue to the kingdom by the keeping of 

* Dunkirk was very inconsiderable, whether in 
^ war or peace. That by sea it was very little 
^ useful, it being no harbour, nor having place 
^ for the king's ships to ride in with safety; and 

* that if it were in the hand of an enemy, it 
^ could do us little prejudice, because three or 

* four ships might block it up, and keep it from 
^ infesting its neighbours :• And that though 

* heretofore it had been a place of license at 

* sea, and had much obstructed trade by their 

* men of war, yet that proceeded only from the 

* uiiskilAilness of that lime in applying proper 

* remedies to it; which was manifest by Croui- 
^ well's blocking them up, and resiraining them 

* when he made war upon tliem, insomuch as 
^ all the men of war left that place, and betook 

* themselves to other harbours. TJiat it was so 
^ weak to the land (notwithstanding the great 
^ charge his majesty had been at in the fortifi- 
^ cations, which were not yet finished) by the 

* situation and the Soil, that it required as many 

* men within to defend it, as the army should 
^ consist of that besieged it; otherwise that it 
^ could never hold out and endure a siege of 

* two months : as it appeared clearly by its 

* having been taken and retaken so many times 

* within the late years, in all which times it 
^ never held out so long, though there was al- 
‘ ways an army at no great distance to relieve it.' 

(2.) * That the ciiarge of keeping and main* 

* taiiiing it, without any accidents from the at- 

* tempt of an enemy, did amount unco above 

* 120,000/. by the year, which was a sum the re- 
^ venue of the crown could not supply, without 

* leaving many other particulars of much more 
^ importance unprovided for.' And this was not 
lightly or cursorily urged ; but the state of the 
revenue, and the constant and indispensible is^- 
SUGS, were at the same time presented and care- 
fully examined. 

(5.) ‘ It. could not reasonably be believed, 

^ but that of Dunkirk was kept, bis majesty 

* would be shortly involved in a war with one of 
^ the two crowns. The Spanish ambassador 

* had already demanded restitution of it in point 

* of justice, it having been taken from his ina^ 

' ter by the late usurper, in a time when there 
^ was not only a peace between his majesty and 

* the king of Spain, but when his majesty re- 
' sided, and was entertained by the Catholic 

* king, ill VlaiidCrs : And at this time both 

* France and Spain inhibited their subjects 

* from paying those small contributions to the 

* garrison at Dunkirk, and endeavoured to re-. 

* strain the governor himself from enjoying 

* some privileges, which had been always enjoy- 

* ed by iiim from the time that it had been put 

* into Cromwell’s hands.' And it was upon this 
and many other reasons then conceived, * that 
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he forthwith made a journey to London, to ad- 
vise with his counsel, and the most experienced 
elerks, how to recover the misfortune that had 
befallen him, and that his majesty’s right might 

< as it would be very haid for the king to pre- 

* serve a neutrality towards both crowns, even 

* during the time of the war between them’ 
(which temper was thought very necessary ibr 
his majesty's affairs) ; * so it would be much 

* more difficult long to avoid a war with one of 

* them upon the keeping Dunkirk, if the peace 
^ that was newly made should remain firm and 

* unshaken/ 

** Upon these reasons, urged and agreed upon 
by those who could not but be thought very 
competent judges, in respect of their several 
professions and great experience, the king re- 
solved to ease himself of the insupportable bur- 
den of maintaining Dunkirk, and to part with 
it in such a manner as mighc be most for his 
advantage and benefit. There remained then 
no other question, than into what hand to put 
it: and the measure of that was only who 
would give most money for it, there being no 
inclination to prefer one before another. It 
W'as enough understood, that both crowns 
would he very glad to have it, and would pro- 
bably both make large offers for it. But it was 
then as evident, that whatsoever France should 
contract for, the king would he sure to receive, 
and the business would be soon dispatched : 
whereas on the other hand it was as notorious 
and evident to his majesty, and to all who had 
any knowledge of the court of Spain, and of the 
ftoarcity of money there and in Flanders ; that 
how large offers soever the Spaniard might 
make, they could not be able in any time to 
pay any considerable sum of money; and that 
there would be so much tinie spent in consult 
between Madrid and Brussels before it could 
be dispatched, that the keeping it so long in his 
nuijesty's hands would in the expense disap- 
point him of a good part of the end in parting 
with it. Besides that it seamed at that time 
probable, that the Spaniard would sl.oitiy de- 
clare himself an enemy; for besides that he 
demanded Djiiikirk as of right, so ho likewise 
required the restitution of Tangier and Jamaica 
upon the same reason, and declared ** that 
without it there could be no lasting peace be- 
tween England and Sonin/* and refused so 
much as to enter np )n a 'I reaty of i^lli.nnce 
wiiii the king, before he should promiic to make 
such a restitution. 

There wanted not in this conference and 
debate the. consideration of the Slates of the 
United Provinces, ns persons like enough to 
desire the possession of Dunkiik, from whence 
they bad formerly received so much damage, 
and were like enough to receive more whenever 
they should be engaged in any war : and if in 
truth they should have any such desire, more 
money might be reasonably required and pro- 
bably be obtained from them, than could be 
expected from either of the kings. But upon 
the discussion of that point, it did appear to 
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Rot be destroyed by sudk an overwght in the 
clerk ; and it seems he was by them advised, 
as .the usufd way in qalkes of that nature, to 
peticioa the king, that in bis majesty’s pre* 

every man’s reason veiy manifest, that thoo^ 
they had rather that Dunkirk should be put 
into the hands of the Spaniard than delivered 
to France, or than it should be detained by the 
English; yet they durst not receive it into their 
own possession, which neither of the two crowns 
would have approved of, and so it would have 
exposed them to the displeasure if not to the 
hostility of both the kings. 

Upon this full deliberation, his majesty in- 
clined rather to give it up to France tlian to 
Spain ; but deferred any positive resolution 
till he had imparted the whole matter to the 
council-board, where the debate was again re- 
sunaed, principally, ^ whether it were more 

* counsell able to keep it at so vast a charge, or 

* to part with it for a good sum of money.’’ 
And in that debate the mention of what had 
been liereloforedone in the House of Commons 
upon that subject was not omitted, nor the 
bill that they had sent up to the House of Peers 
for annexing it inseparably to the crown; hut 
that was not thought of moment ; for as it had 
been suddenly entertained in the House of Com- 
mons, upon the Spanish Ambassador’s first 
proposition for the restitution, so it was looked 
upon in the House of Peers as unfit in itself, and 
so laid aside after once being read (which had 
been in the hrst convention soon after the 
king’s return), and so expired as soon as it was 
borii. After a long deb.'ite of the whole matter 
at the council-board, where ail was averrcrl 
concerning the uselessness and weakness of tho* 
place, by those who had said it at the com- 
mittee ; there was but one Lord of the council 
wlio offered his advice to the king against part- 
ing with it : and the ground of that Lord’s dis- ' 
sentins, who was the eurl of 8t. Albans, was 
enough understood to having nothing of public 
in it, but to draw llie negotiation for it into his 

hands. In conclusion, histenjesty resolved 
to put it into the hands of France, if that king 
would coinply wiili his majesty’s expectation 
in the payment of so much nionoy as he would 
require for it : and a was found out, that 
that king might privately he advertised of that 
his majesty’s rcsoliuioii, if he should have any 
dcsin? fo deal for it. 

** The advertisement was very welcome to 
the Frencli king, who was then resolved to visit 
Flanders as soon as he should know of the 
death of the king of Spain, which was expected 
every day. Nor had he de.^erred it till then, 
upon the late affront his Ambassador liad re- 
ceived at London from the Spaiiibh Ambas- 
sador (who by a contrived and laboured stra- 
tagem had got the precedence for bis coach be- 
fore the other; which the king of France re- 
ceived with *that indignation, that be sent pr^ 
sently to demand justice at Madrid, command- 
ed bis Ambassador to retire from thence, and 
would not suifer the Spanish Ambassador to 
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sence, the pr^witation mifthi I'e mended, and j 
Worcester jii‘:erieiJ instead uf Wari^ick, and 
that tiicreupoti the ^reaC se.il might be again 
afhxed to it; all whirh was don** acc irdingly, 
as ill burh cases is usual. And this is all I 
know of that affair. 

The Thirteenth Article i«, ** That T have, in 
an arbitrary way, examined and drawn into 
qucHtton divers •ff his majesty’s subjects con- 
cerning tbeir lands, tenements, goods and 
clmtCcis, and properties ; determined thereof 
at rhe c^iuncil table, and stopped proceed* 
ings at law, and threatened some that plead- 
ed the statute of 17 Car. 1.” 

I must here again lament my own misfor- 
tune, that I am exposed to public reproach 

remain in Paris tilt be should have satisfaction, 
and was resolved to have begun a war upon it), 
if the king of Spain had not acknowledged the 
fault of his Ambassador, and under his hand 
declared the precedence to belong to France ; 
which declaration was sent to ilie courts of all 
princes : and so for the present that spark of 
tire was extinguished or rather raked up. 

The king sent M. D’ Estnides privately to 
London to treat about Dunkirk, without any 
character, but pretending to make it bis way to 
Holland, whither he was designed ambassador. 
After be waited upon the king, bis majesty ap- 
pointed four or live of the Lords of his council, 
whereof the chancellor and treasurer and ge- 
neral were three, to treat with M. D’ Estrades 
for the sale of Dunkirk ; when the first con- 
ference WHS spent in endeavouring to persuade 
him to make the first offer for the price, which 
he could not be drawn to : so that the king’s 
commissioners were obliged to make their de- 
mand. And they asked the sum of 700,000/. 
sterling, to be paid upon the delivery of Dun- 
kirk and Mardike into the possession of the 
king of France ; which sum appeared to him to 
be so stupendous, that he seemed to think the 
Treaty at an end, and resolved to make no offer 
at all on the part of his master. And so the 
conference brake up. 

** At the next meeting he offered three mil- 
lions of livres, which according to (he common 
account amounted to 300,000 pistoles, whicli 
the king’s commissioners as much undervalued ; 
so that any further conference was discontinued 
till he had sent an express or two into France, 
and till their return : for as the expectation of 
a great sum of ready money was the king’s mo- 
tive to part with it, besides the saving the 
uiontldy charge ; so they concluded that his 
necessities would oblige him to part with it at 
a moderate price. And after the return of the 
expresses, the king’s commissioners insisting 
Still upon wbat D’ Estrades thought too much, 
and be offering wbat they thought too little, the 
Treaty seemed to be at an end, and he prepared 
Ibr his return. In conclusion, his majesty be- 
ing fully as desirous to part with it as the king 
of France could be to have it, it was agreed 
ond concluded, ^ that upon tlie payment of 
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under a general odious charge, without assert- 
ing any one particular, to which 1 might make 
my defence : 1 have therefore no more to say, 
but that 1 am very innocent as to any crime 
laid to my charge in this article ; and 1 have 
been so fur from examining and drawing into 
question any of his majesty’s subjects con- 
ct.Tning their lands, tenements, goods and 
chattels, and properties, and determining the 
same at the council ta’de, and stopping pro- 
ceedings at law, that I do not know or believe 
that any one case of that nature hath been 
ever deierrnined there, at least when I have 
been present ; I having always discountenanced 
all such addresses, and procured ail petitions 
of that kind to be rejected as often as they 
have been tendered ; and 1 take myself ob- 

< 500,000 pistoles in specie at Calais to such 

* persons as the king siiould appoint to receive 
^ it, his majesty’s garrison of Dunkirk and Mar- 

* dike should be withdrawn, and those places 

* put into the hands of tlie king of France 
all which was executed. accordingly. And with- 
out doubt it was a greater sum of money than 
was ever paid at one payment by any prince 
in Christendom, upon what occasion soever ; 
and every body seemed very glad to see so vast 
a sum of money delivered into the Tower of 
Loudon, us it was all together; the king. at the 
same time declaring, ^ that no part of it should 

* be applied to any ordinary occasion, but be 

* preserved for some pressing accident, as an 
^ insurrection or the like,’ which was reasonably 
enough apprehended. 

Nor was there the least murmur at this 
bargain in all the sessions of the parliament 
which sat after until it lell out to some mens 
purposes to reproach the chancellor ; And then 
they charged him with advising the sale of 
Dunkirk, and that the very artillery, ammuni- 
tion and stores amounted to a greater value 
than the king received for the whole when 
upon an estimate that had been taken of all 
those, they were not esteemed to be more worth 
than 30,000/. sterling ; and the consideration of' 
those, when the king’s commissioners insisted 
upon their being all shipped for England, and 
the necessity of keeping them upon the place 
where they were, had prevailed with M. D’ 
Estrades to consent to that sum of 500,000 pis- 
toles. But whether the bargain was ill or well 
made, there could be no fault imputed to the 
chancellor, who bad no more to do in the trans- 
action than is before set down, the whole matter 
having been so long deliberated and so fully 
debated. Nor did he ever before, or'^ in, or 
after the transaction receive the value of half 
a crown for reward or present, or any other 
consideration relating to that affair: And the 
treatment he received after his coming into 
France was evidence enough that that king 
never thought himself beholden to him.” 

Yet so lately as May 19, 1663, he had told 
tlfe parliament ; Whosoever unskilfully mur- 
murs at the expence of Dunkirk, and the other 
113 W iu:quisitionS| which ought to be looked upon 
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li^d to say, for the vindication of his ma- 
jesty’s honour and justice, that there have not 
been so many years passed since the erection 
of the council cable, with so little disturbance 
or disquiet to the subjects cr>nceriiiii{; their 
lands, tenements, goods and chattels, and pro- 
perties, as hath been since his majesty’s happy 


as jeweN of an immense magnitude in tlie royal 
diadem, do tint enough remember what we 
have lost by Dunkirk, and should always do if 
it were in an enemy’s hands ; nor duly con- 
sider the vast advantages those other domi- 
nions are like by God’s blessing in a short 
time to bring to the trade, navigation, wealth, 
and honour of the king and kingdom. ' His ma- 
jesty hath enough expressed his desire to live in 
a perfect peace and amity with all his neigh- 
bours ; nor is it an ill ingredient towards the 
firmness and stability of that peace atid amity, 
which his royal ancestors have hold and main- 
tained witli them, that he hath some advantages 
in case of a war, which they were witiu>ut.” 
Ill his own account of this speech (Contin. of 
Life 1(35) he does not exhibit Dunkirk as an 
object of such paramount value as to he alone 
worthy of being nametl, but still he gives it 
precedence of the others. I’hc following is 
the passage : He told them, that the new 
acquisitions of Dunkirk, Mardike, Tangier, 
Jamaica, and Bouibaync, ought to be looked 
upon as jewels of an iininetise magnitude in 
the royal diadem ; and though they were of 
present expense, they were like in a short time, 
with God’s blessing, to bring vast advantages to 
the trade, navigation, wealth' and honour of 
the king and kingdom. His majesty had 
enough expressed his desire to live in a perfect 
peace and amity ivith all his neighbours ; nor 
was it an ill ingredient towards the firiiiness and 
stability of that peace and amity which his 
royal ancestors had held with them, that he 
hath some advantages in case of a war, which 
they were without.” 


In the 7th volume of Thurloe’s State Papers 
are several d<'Ciinients rehitirg to Dunkirk. 
Among others (here is at p. 7 14, a circumstan- 
tial account of the public revenues, and of other 

J iarliculars of the place. It is in the form of a 
leport, which it seems probable was made to 
the Council of State, shortly after the dep<>si- 
tion of Kichard C’romwell, somewhat more 
than 13 months after it li.ad been delivered up 
to his father, in June 16.5B. 

The gross iiinuunt of the Public Revenue 
is stated thus : 


The State’s Revenue - 
Governor’s Do. - - - 
Town Do. - - - - 

Town Majoi’s Do. > 
besides perquisites, y 


Guilders. j£, 

- ICC, 99 1 l^^,999 

- 2.419 

- 80,894 < 3,222 

1,006 77 


Burnet wiites thus about Dunkirk: ‘‘But 
what Ih? [count Schomberg] pressed most on the 
)ting, as the business then in agitation, was 
concerning the ialo of Dunkirk. The Spa- 
YOU VI. 


return, nor hath the ordinary course of pro- 
ceeding at law been less obstructed. 

The Fourtcentli Article is, ** That I did 
cause Quo Waminto’s to be issued out 
** against most of the corporations of Kngland 
** by act of parliament, to the intent 1 might 
receive great sums of money from I hem lor 
reiiew'ing tlicir' charters ; which when they 
complied withal, 1 caused the said Quo War- 
ranlo's to be discharged, and prosecution 
thercuii to cease.” 

I never caused any Quo Warranto to issue 
out against any one corporation in England, 
but by his majesty’s express command, or by 
order of the board; which was aU^ays upon 
some miscarriage or mishehaviour in the cor- 
poration : and I do not remember that I ever 

ninrds pretended it ought to he fostored to 
them, ^ince it was taken from them by Crom- 
well, when they had the king and his brother# 
in their armies : But that was not much re* 
garded. The French pretended, ihat, by their 
agreement witli Cromwell, he was only to hold 
it, till they had refiaycd the charge of ihe war % 
'Iherefore they, offering to lay that down, ought 
to have ihe place delivered to them. The 
king was in no sort htmnd by this. So the mat- 
ter under debate was, whr ther it ought to be 
kept or sold f The military men, who were 
believed to be conupled by France, said, the 
place was not tenable; that in time of peace 
it would put the king to a great charge, and in 
time of war it would not (|uit the cost of keep- 
ing it. The earl of Ciareudon said, he under- 
stood not those matters; hut appeultd to 
Monk’s judgment, who did positively udvisv 
the letting it go for the sum that France offered. 
To make the business go the easier, the king 
promised, that he would lay up ail the money 
ill the Tower; and that it should not b# 
touched, but upon extraordinary occasions. 
Schomherg advised, in opposition to ail this, 
that the king should keep it; for, considering 
the naval power of England, it could not he 
taken. He knew, that, though France spoke 
big, as if they would break with England unless 
that was dehiered op, yet they were far from 
the thoughts of it. He hud considered the 
place wed ;• and he w^as sure it could never be 
taken, as Jong as England was master of the 
sea. The holding it would keep both France 
and Spain in a dependence upon the king. 
Hut he was singular in that opinioiv. So it was 
;«old; And all the money, that was paid for it, 
was ifniiiediately squandered away among the 
mistresses creatures.* 

By this the king lost his reputation abroad. 
The court was believed venal. And hecause 
the earl of Clarendon was in greatesL credit, 
the blame was cast thiefty on him; though his 
son assured me, he kept himself out ot that affair 
entirely. The cost bestoweil on that placa 
since that time, and tlie great prejudice we 
have suffered by it, has made that tale to be 
often reflected on very severely. . 

UG 
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moved the Icing against any particular corpo- charter, and receive a new one in suc!i manner 
ration, but that of Wdodstock; and which iny as his majesty thought fit, though tliey after^ 
duty to his inajcsty obliged me to do, being in- wards changed their mind. And this is* the 
trusted by his majesty with the command of only charter which I gave direction for the 
his house and parks there, and being his ina- prosecution of, to the best of my memory ; 
jesty’s steward of his honour find manor of nor did I ever give direction, upon the receipt 
Woodstock, upon which the borough had al- of any money, to discharge any Quo War* 
ways depended. His majesty having con- rantp’s, or cause the prosecution thereupon to 
ferred tliat charge upon me, I was no sooner ccfise; nor did I ever receive the least sum of 

J os«essetl of it by the death of the late earl of money for t he granting or renewing any char- 
•indsey, who enjoyed that place before, than other than the usual fees received for the 
I received a petition from several inhabitants same by the clerk of the hanaper, and ac- 
and burgesses of the borough ot Woodstock, compted to the great seal ; which fee, as I 
who complained that the mayor and justices remember, amounts to 13s. 4d. or thereabouts, 
bad lately procured their charter to be re- The Fifteenth Article is, « That I- procured 
newed, without the pnvity or consent of the « ihe Bills of Settlement for Ireland, and re- 
horough; and that under pretence of renewing « ceived great sums of money for the same, ^ 
it, they had procured many new clauses to be u ^ most corrupt and unlawful manner.^' 
inserted, and thereby reduced much of the go- i 

vernment, which before depended upon the I do confess, if I have received the leasi 
wliolc corporation, into tlicir own hands; and money for or upon the passing any bills 

had thereby likewise procured a piece of for the settlement of Ireland, I have done the 
ground, the benefit whereof did formerly be- same in a most corrupt and unlawful manner; 
long to all the buritcssej, and was usually oor , indeed have I been more solicitous in 
applied to the relief of sucli of them who were procuring any of the said bills to pass, or been 
decayed in their estates, to be now granted to loorc concerned in or for the passing them 
the mayor, and a select number of the justices, {^cept for his majesty^s service, and the public 
and the profits thereof to be at their disposal, peace), than any other counsellor present at 
to the great prejudice of the borough and the those debates hath been; but because this 
inhabitants thereof. I referred this petition aspei*sion upon my honour and my honesty 
to Mr. Justice Morton, who lived within four hath been by so much industry contrived by 
^r five miles of Woodstock, and desiied him to ^ome men, who very well know my innocence 
examine the truth of tlitso allegaiions, audio in that paiticiilar, and may yet have gained 
certify me w liether the complaints were Just credit with many upon the confidence of bold 
and reasonable; whereupon he took the pains reporters; Ido not know a better way for my 
to go over to the town, uikI confer with the own entire vindication, than to set down an 
mayor and justices, and heard the allegations entire relation of all that hath passed by my 
of the petitioners ; and upon the whole matter hand, or with iny privity, with reference to 
certified me, that he found several iinpurtaiu Ireland, since the time of his majesty’s happy 
alterations in the new charter from w hat had return into England. When his majesty found 
been in the old, and some new con ccssums; at his coming to Whitehall several persons of 
and at the same time, sir William Fleetwood, honour and quality deputed from Ireland, to 
who is ranger of the parks, certified me, that tender the humble duty, obedience, and siib- 
since the renewing of their charter, the mayor mission of that kingdom to his majesty’ll 
and justices were not so good neighbours to his government and subjection ; the present go- 
majesty *s game, as they had formerly been, vernment ol Ireland, at that time, being cxe.- 
and bad withdrawn many of those services cuted in a military way by those who had the 
which they had used to perform ; and that command of that part of the army, which, 
when any trespasses were connnitied by those upon the revolution in England, had declared 
of the borougii upon his majesty’s woods or their purpose and resolution to return to his 
game, which happened very frequently, and majesty’s obedience ; and there could not be 
complaint was thereof made to the niayon^nd too much expedition^ used in settling it under 
Justices, who hail the sole jurisdiction withiu those laws, and that form of government it had 
the borough, there was so slight and pcrfunc- been fiirinerly accustomed to. Every body re- 
tory cxamiivitlon thereof, that the prosecutors members tlie multiplicity of business the king 
were wearied out, and no justice could be ob- wns incumbent to at that time, being to reduce 
tained. It was my duty to inform his majesty histhree kingdoms tothat old order and form of 
4 )f these prociedinus, who was much offended government which they might injustice require 
thereat, and thereupon gave directions to his and which for so many years had, by the confu- 
attorney general to bring a Quo Warranto, of the hue civil war, been discontinued, 

end to repeal that charter wliicli had been so and therefore it will not be much wondered 
unduly procured, and in which his majesty had at, that the settlement of Ireland did not 
been so grossly deceived and abused; and 1 proceed with that expedition as the distracted 
believe there was the less vigour used in the interests of that kingdom did require, 
prosecution of that Quo Warranto, because • Within few days after the king’s arrival at 
tlie mayor and justices, for some time, pre- Whitehall, the commissioners or deputies from 
ihat they would surreudor the said Ireland (fori know not under wbal other oama 
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nr title to mention them) taking notice of the ' 
trust tlie king tlien reposed in me, (a greater 
trust, God and the king well know, than I 
was in any degree ambitious of) addressed 
themselves to me, desiring that 1 would receive 
from them an information of the present state 
and condition of that kingdom; which his 
majesty had likewise commanded them to im- 
part to me ; and that I would assist them in 
procuring his majesty’s favour, that as little 
time might he lost as was possible, in endea- 
Touring to settle and compose the distracted 
condition of that kingdom ; and upon con- 
ference with them, 1 quickly found that it was 
in a distracted condition indeed ; io hopelesly 
distracted, that I could not comprehend any 
practicable way to compose it. There had 
been an act of parliament made in the begin- 
ning of the rebellion for the encouragement of 
adventurers ; that was, to encourage all per- 
sons to bring in iiinney for the carrying on the 
war, upon the assurance of having a recom- 
pence for their money out of the forfeited 
lands of those who were or should be in rebel- 
lion, according to »ii estimate of the values by 
the said act of parliament ; in which, for their 
better security, there was likewise a clause, 
that his majesty should not grant a pardon to 
any of those rebels ; and upon this invitation 
many honourable persons, and others had 
brought in great sums of money for the carry- 
ing on that war, upon the security aforesaid. 
But the rebellion shortly breaking* out in Eng- 
land, the persons in power in both Houses 
quickly violated that whole act, by taking the 
monies raised, and lent for the service of Ire- 
land, without, and contrary to the consent of 
w ho lent it, and applying it lor the support of 
the rebellion in England ; and employer! those 
regiments of horse and foot, who were levied 
for Ireland, to serve against the king, under 
the command of my lord of Essex, and who 
did serve under his command, at the battle of 
Edge-hill ; where some of them, out of the 
detestation of being so betrayed into rebellion, 
quitted my lord Essex bis army, and went 
over to the king. The service of Ireland being 
tliqs neglected, and to such a degree chat the 
rebels there increased in number and in strength, 
many persons of honour in that nation, who 
had contained themselves within their obedi- 
ence, and were in no degree privy to the first 
insurrection and breaking out into rebellion, 
found it now necessary for their own preserva- 
tion, to secure themselves in those towns and 
places which were |)0sses$ed by the rebels, and 
80 joined with them in their counsels ; yet 
Hiaking all the professions of duty to the king, 
•nd of an impatient desire to return to their 
subjection ; which many of them made good 
afterwards upon the first opportunity. By this 
means the rebels in Ireland advanced every 
day in power, and had several armies in the 
several provinces of the kingdom^ much supe- 
rior in power to the English' forces, whilst they 
were every day diminished by their want of vic- 
tuals^ want of cioatbs and want of pay, which 


the parliament neglected to supplv them witli, 
and the king could not. His late majesty, 
after above a year's time fhat the. rebel- 
lion in England had been prosecuted against 
liini, notwithstanding all overtures of accommo- 
dation, found it necessary to make n cessation 
in Ireland ; which was after some years trans- 
acted into a peace, which though it was quickly 
afterwards most wickedly and perfidiously 
broken by the Irish to their own destruction, 
yet many principal persons of honour and 
good fortune adhered afterwards constantly 
to the king, without ever swerving from their 
allegiance ; and such men Itelieved the full 
benefit of that peace, in being restored to their 
states which did in justice belong io them, and 
expected the same accordingly. 

After the murder of his late majesty, tli« 
king that now is receiving an address from his 
Roman Catliolic subjects in Ireland, with great 
acknowledgements of their past crimes and 
errors, and of ample professions of their duly 
and obedience for the time to come, during the 
time of his being in France,! sent the lord mar- 
quis of Ormond into Ireland as his lieutenant of 
that kingdom, and with authority to make such 
concessions to his Roman Catholic subjects at . 
might unite them to his obedience : and that * 
thereby such an Union might likewise be made 
between his English and Irish subjects (the 
Lord Inchiquin having reduced the whole pro- 
vince of Munster, and the army, and garrisons 
thereof to make profession of fidelity io their 
king), that Dublin might quickly be recovered, 
which was the only coiibiderable place thjit 
then continued in rebellion, and in which 
there were very many of known affections to 
the king, who would quickly have rendered 
that city to the lord lieutenant, if a great sup- 
ply from the parliament, immediately after 
tlie murder of the late king, had not uiiliappily 
arrived the very day or two before the marquis 
of Ormond marched with his army to recover 
Dublin ; and within very few weeks after, 
Cromwell himself landed there with a great 
army of horse and foot, and all provisions 
necessary for the support and maintenance of it. 

It is not necessary in this place, and upon 
this occasion, to mention what befel that un- 
happy kingdom after Cromwell's arrival there : 
the^uick and speedy reduction of towns and 
gal^bns, the dissolving and dismissing of the 
troops and army under the command of the lord 
lieutenant, and he being forced , to wiilidraw 
himselfoul of the kingdom, and return into 
France; which, alihongli it proceeded from 
Uie miserable and foolish jealousies of the Irish 
and then from their treachery and perfidious- 
ncss, yet those crimes did not cover the whoU 
nation ; yet there remained still very many 
persons of honour and quality, who never after 
were faulty to his majesty, and there/ore ex- 
pected the benefit of the hist peace, iikewiaift 
confirmed by Ids majesty that now is, as oi 
justice belonging to them ; and many of this 
condition (some whereof Intd never been in arms 
against the crown, but had faithfuUy aervM 
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111 hi« majesty’s army iii England during the 
Mrhole rebellion) transported themselves to his 
majesty l>cyond the seus, and many others 
M^ere taken and put to death in Ireland. 

After all opposition to the parliament was 
totally suppressed in Ireland^ and the kingdom 
entirely at ihcir devotion, they began then to 
think of executing the act of purliainent of the 
seventeenth year of the late king, fbr satisfac- 
-tioii of the adventurers : But as they hadjfrom 
the heginning violated that act, by the missap- 
plyiiig (he men and the money, as aforesaid ; so 
they now preferred the gratifying and reward- 
ing, and pa^'ing the arrears due to the oilicers 
and soldiers, - by assigning them liberal pro- 
portions of the lauds which they called forfeit- 
edybefore they did any thing for satisfaction of 
the adventurers, except such only who for some 
other merit or interest hiul a tule to their fa- 
vour ; and niriongst t)»e forfeited lands they 
reckoned all that w hich belonged to the church, 
to the marquis of Ormond, the lord Inchiquin, 
find all those who had adhered to the king, and 
constantly opposed the rebels there, as part, 
and distributed the same accordingly. So that 
nt this time, when the cotuniissioncM's for that 
kingiloiri attended his majesty, the otficers and 
soldiers oflhe army, and some ud\enturers, were 
and had^ been in quiet possossiun lor many 
years ol all the cUurcli-landi^, of all the marquis 
of Oruioiid's lands, and »the lands of all other 
Ins niajcsty’s faitidul friends and servants ; and 
yet there reinained^a general complaint amongst 
the adventurers, that they were in no degiec 
satisfied what was due to them upon their ad- 
venturers by the act of pHrliarncnt, and desired 
the king that they might receive what was iJicir 
due. 

C’roniw'tdl had not exercised such a severity 
«s to eradicate the whole Irish nation ; hut had 
transplanted them with so great rigour out of 
the other provinces into the province of Co- 
liaught, ilmt there was scarce left one Irish fa- 
mily out of Coiiaught, where the usurper had 
assigned them severally sucli proportions as he 
thought rccuinpenee enough for the small pos- 
aesstons he Had lonnerLy allowed them out of 
their own estates, in tliusc j>laces where their 
fortunes had Jain : And to this transplantation 
they had been forced to give their consent, hav- 
ing hud nothing in their election but either to 
accept tlie>e assignations, or to have m^Htig 
to live upon in any other place. But now, 
upon his majesty’s return, us well those men 
who had hc^n transplanted thither out of other 
provinces, as those upon whose lands the other 
ii'ere trail splan ted as furfieited to the state, were 
DOW suitors toiliR king, tlu^t every one might be 
restored to his own ; and that their past crinu*s 
migiu he expiated by the extreme sutferings 
tl>ey h-.t<l sustained for many years ; piud that 
those men who had been as deep in rebellion 
as themselves, and continued much longer, and 
pros|.>eied better in it, might not he gratitied 
and rewarded with their estates and fortunes. 

Afaiiy persnnft of honour and reputation, as is 
anuji before, had repaired to the king whilst lie 


was beyond seas, and followed and attended him 
there ; many regiments had been raised and 
transported with the consent and approbation 
of Cromwell,'^ for the service of the two crowns 
of France and Spain ; and many of those offi« 
cers had sensed his majestv from the beginning, 
and had never been in reoelliun, and upon his 
tiiujesty’s command, when he was in Flanders, 
brought their regiments over thither to serve as 
he should direct : and as the king had kept 
intelligence always with many of his well- af- 
fected subjects in England and in Scotland, so 
he had likewise done with some in Ireland, to 
the end that they might be ready to make use 
of the first opportunity that should be oflered 
by any divisions in the army, or other conjunc- 
tures, to join with those who were most forward 
to advance the king’s restitution ; which many 
considerable men there had promised to do 
and in such seasons could have rendered them- 
selves very useful ; and all these men hail soma 
pretence to the king’s favour, and an expecta- 
tion to he restored, at least, to some part of 
their estates. 

This was the perplexed estate of that king- 
dom when the king returned into England, and 
when these coininissioners attended upon his 
inaiesty, and conferred with me ; when I pro- 
tested to them that there were so many intrica- 
cies in tiie business, and the whole kingdom in- 
volved in *io many contradictory titles and in- 
terests, that 1 knew not what counsel to give, 
or what to propose ; but that 1 would in public 
council give the best advice and ussisinnre I 
could fbr the settlinu that kingdom, when they 
should make* auy such propositions to his ma- 
jesty as were practicable. That which w'as first 
to be done, and which could only make all 
other expedients to he practicable, was the set- 
tling the government in such a form, and by 
such rules, as the kingdom laid been accustom- 
ed to before the troubles; and that the course 
and courts of justice might he opened. Then 
the comniis>ioncrs themselves proposed, as the 
liist work incumbent upon his majesty, in piety 
lionoiit' and justice, that all Kucli to whom the 
lands of the church, the lauds of the marquis of 
Ormond, and of all his majesty’s friends w ho had 
been faithful to him, should be fortliwith re- 
moved, that the right owners might immediately 
be put in po«;ses!tioii of what in right belonged 
to them ; which was the more easily to he done 
liecausc much of those lands remained undispo- 
sed <if, and reserved fr»r Cromwell himself, and 
much of tlie rest had been assigned to those offi- 
cers who had been the king’s murtherers; and 
so Chose lauds were free from all other title or 
pretence, but wh;it the king himself could make 
to them. But then there was some caution 
and order to be observed ; first to assign other 
rect»mpence to such who w'ere possessed (how 
erroneously soever) of any lands, either as ad- 
venturers upon the statute, or as soldiers, for 
the ju$t arrears of their pay ; and his inajesty 
had declared before his coming into England 
tliere should be satisfaction given to all such 
persons ; and the troth is, the whole kingdom 
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of Ireland was at that time so much possessed 
by the adventurers and soldiers, that it was 
thought very necessary in point of prudence^ to 
remove none out of possession of what had been 
formerly assigned to them, and according to the 
rules of that tune, until some other lands were 
assigned to them, which was not difficult to be 
done. Then the commissioners, discerning how 
much his majesty was concerned for many of 
those who had served him beyond the seas, and 
for others who claimed the heneht of the first 
and second treaty, undertook that his majesty 
should not be piessed in any of those partieu- 
lors, but that all such persons should he pre> 
served, and their estates secured ; and there- 
upon apreamhte was prepared, containing those 
provisions which were approved by the cotn- 
inissioiiers, who uiitierlouk to have such a bill 
transmitted as might be the foundation for a 
good settlement, and in which his majesty 
might ibake such altcrarions as he did think ht. 

There were more difficulties appeared in 
settling the government thnii were at first ap- 
prehended ; and nolliiiig was so necessary as 
sending over the king’s commission, which 
might determine all other authorities of cioin- 
miltees and officers, in which uieii harl been 
invested by a common cousent, or rather by 
the prevalence of a party, which alreatly grew 
into factions and c^»n testations. The general, 
who hud contributed so much to the king’s 
Restoration, and appeared very zealous for 
the advancement of his service, had been by 
the parliaiiieiic and council of state, as they 
called tiieiii, declared and created general of all 
the forces in the three kingdoms ; and so his 
orders Itad been obeyed, as w^eil in Scotiarid 
and Ireland, as in England, before his majesty’s 
return ; and the king did not think fit in any 
degree to lessen his trust and authority, nor 
had the general any inclination to part with 
his power in Ireland, where he had procured a 
great C'ltaie, and conltl best secure il under his 
own authority ; and yet lie resolved not to go 
thitlicr, and indeed his pr^^sence (hen, iibout 
the kiim, was thought very lleccs^ary. Here- 
upon the king deciured, that he would make the 
lord Robaits deputy of Ireland ; who was 
willing to receive that ciiarge, knowing, at the 
same time, that the duke ot' Albemarie was to 
continue lieutenant of that kingdom. But 
there quickly aroae such differences betwe en 
the general and the lord Roharts, about the 
drawing their commissions, the latter being so 
scrupulous smd nice in having the least de- 
pendence upon the general, though Lord 
Lieutenant ; and his pride and inoi usity was 
such towards the commissioners of Ireland, 
that they withdrew themselves from giving tiim 
further attendance and information ; so that 
his majesty quickly discerned, that though lie 
was a man of great parts and knowledge, yet 
his nature and temper was not fit for that em- 
ployment, and therefore resolved for the pre- 
sent to put the goveinmciit into the hands of 
three lords justices, the Lord Chancellor of that 
kiugdom, the earl of Muatrotfa^ aiid the earl of 


Orrery, who might begin to reduce the govern- 
ment into some order, until his majesty could 
take a further resolution for the estublUhinent 
of it. 

As soon as a bill was transmitted, according 
to the usual course, to his majesty, tor the set- 
tlemgtu of Ireland, with such a preamble as 
is before meniioned, though the body of the 
bill did not ill truth correspond with it; his nia- 
jerty gave direction, that it should he shewed 
and exposed to those of the several interests, 
even to tlie Irish themselves, who were the most 
like to receive prejudice from it: And after a 
sufficient time allowed for every man’s consider* 
atioii, his majesty appointed a time to have it 
read at the board, and to hear what objections 
could be made against it. The great debate 
then was upon the pretences of the Irish, who 
appeared with marvellous confidence, and com- 
plained, that by that net then piepared, and 
under considerulion, the whole Irish nation 
would be extirpated, ail their estates being 
thereby taken fnmi them. As the present 
govermuent in Ireland, whicli had deciured for 
the king, had sent over commissioners or depu- 
ties to attend his majesty, and know bis plea- 
sure, as is iiieiitioned before ; so the body of 
adventurers had likewise chosen some persons 
to present their gtievances and desires: and 
the Irish, under the naoies of the Roman 
Catholics of Ireland, had likewise chosen 
others to appear on ilu ir hehaif, whereof some 
were lawyers and men of good part><, who wcU 
knew all the transactions in Letnnd, from the 
beginning of the Itehellioii, througiiuut nil the 
changes of government . Tiie chiefest aVgu* 
ineius riiey urged for themselves were, 1st, 
Their long and great snife ring tlie lo>s of their 
estates for five or six and twenty years; the 
wa:>ting and >peiuiing of the whole nation in 
battles, and in craiLsportation of men into the 
parts beyond the seas ; whither, as [ reiiiern- 
ber, they reckoned alxive liO.OOO men to be 
transported out of that kmgdmii in 4ur 5 years ; 
tiie gr<*at mniihers which had been executed 
and ma^Micitd after his in:ije'‘t)’s government 
had been tiii'ccd from lhe >ce ; the great num- 
bers which hud pcii^htd by faiiime and the 
plague ; tiu'se two great judgments having 
rjg»-d over the kingdom for tvvti ‘»r three years; 
iiiui at lust tiie transplan ing the siuall re- 
nniinder of the nation into one comer of the 
province of ("onaught, wliere yet much of the 
land w as taken from them, which had been as- 
signed to them v\iih ail th>*se fownalitit s of law 
which v\ere practise d under tliHt gnveriioieiit. 
2. They ^demanded the benelii of the twe 
ti eat ies of peace ; the one in the lute king’s 
time, and the other confiinied by his majesty 
that now is ; by both which they stand uidein* 
niticd for all acts tlone by them in tht- KeheU 
lion ; and insisted upon iheir iniiorence since 
that time, and that they had pureued. all waw 
that lay in their power to manliest their eU 
teclion to his majesty, nnd so entire an obedt* 
ence to his commands whilst he was beyond th* 
seas, that they betook themselw to, «ad 
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drew themselves froiTi, the servicc'of France or 
Spain, in such manner as his majesty signified 
was his pleasure they should do. 3. They 
orged, and forced, with a little more liherty and 
indiscretion than became them in that con- 
juncture, tlie unwurthincss and incapacity of 
those who for so many years had possessed 
themselves of their estates, and sought now a 
confirmation of tlieir rebellious title from his 
majesty : That their Rebellion had been more 
infamous, and of a greater magnitude than that 
of the Irish ; who had risen in arms to free 

themselves from the rigour and seVerity that 
was exercised upon them by some of tiie king's 
ministers, and for the liberiy of their consci- 
ence and practice of their religion, without having 
the least intention or thought of withdrawing 
themselves from his majesty’s obedience, or de- 
clining bis majesty’s govcrnineiit : Whereas, the 
others iiud earned on an odious rebellion 
against his majesty’s sacred person, whom they 
had horridly murdered in the sight of the Sun, 
with all iinaginahle circumstances of contempt 
and defiance, and as much as in them lay, had 
rooted out monarchy itself, and overturned and 
destroyed the whole government of Church and 
State ; and therefure that whatever punish- 
ment the poor Irish had deserved for their for- 
mer transgressions, which they have so long 
•ince repeated of, and departed from the Re- 
bellion when they had armies and strong towns 
in their hands, and put llieinsclves again under 
his majesty’s protection ; this part of the Eng- 
lish, who were possessed of their estates, had 
broken all their obligations to Cod and the king, 
mid'so could not merit to bo gratified ivith their 
ruin' and total dcuti notion ; That it was loo 
evident and notorious to the world, that his 
majesty’s three kingdoms had been very faulty 
ta him, and withdrawn themselves from his 
government, by winch he hud been compelled 
to live ill exile so many years ; and yet, that 
upon their return to their duty and obedience, 
his majesty hud been graciously pleased to 
grant a free and general pardon, and act of in* 
deinnity,in which many were coinpreheuded who 
had ill truth been the contrivers and foinciUei*s of 
all the misery and desolation which had in- 
volved the three nations tor so many years ; 
niid therefore they hoped, that when all ins 
majesty’s other subjects (us criminal at least as 
the others) were, by his majesty’s clemency, 
restored to their own estates which they hud 
forfeited, were in full peace, and mirth and joy, 
the poor Irish alone should not be totally exempt 
from all his majesty’s grace, and left in tears 
and mourning, and lamentation, and be sacri- 
ficed without redemption to the avarice and 
cruelty of those, who had not only spoiled and 
oppressed them, but had done all that was in 
their power, and with all the insolency ima- 
ginable, to destroy his majesty himself, and his 
posterity, and who now return to their obe- 
dience, and submitted to his government, when 
they were no longer able to oppose it ; nor 
did they yet return to it with that joy and 

alacrity, . aud aa the Irish did^ and 


desired to do: And so concluded with those 
pathetical applications and appeals to jiis ma- 
jesty, as men well versed in discourses of that 
nature are accustomed to do. 

This discourse carried on, and urged with 
more passion, vehemence and indiscretion, 
than was suitable to the condition they were 
in; and in which, and the excesses of their 
rhetoric, they had let fall many expressions 
very indecent and un warrantable, and in some 
of them confidently excused, if not justified 
their first entrance into rebellion, (the most 
barbarous, certainly, and unexcusable, that any 
Christ iuns have been engaged in^ in any age,) 
fhey irreconciled thtmbelves to many who had 
compassion enough for them, and gave tlieir 
immediate adversaries, who stood upon the 
advantage ground, both provocation and op- 
opportuiiiiy to say many things to tlieir re* 
pruach, wliich probably would else have been 
forborne. They enlarged upon all the odious 
circumstances of the first year's rebellion, the 
miirthcring of above a hundred thousand per- 
sons ill cold blood, and with all the barbarity 
imaginable;; which uiurthcrs and barbarities 
had hecn alw'ays excepted from pardon: and 
they told them, that if there were not some 
amongst themselves that then appeared, they 
were sure there would be many found amongst 
those for whom they appeared, wdio would be 
found guilty of those odious crimes, which 
were excluded from any benefit by those trea- 
ties. And so that first agitation before his 
majesty vented itself in so much bitterness and 
aniinosny on both sides, that his majesty thought 
it best to conclude it with such reprehensions 
and aniinudversions, as might dispose them to 
a better temper wtien they should be next ad- 
mitted to his majesty’s presence. 

At their next attendance upon his majesty, 
wdiich was within few days after, the commis- 
sioners for the Protestants, taking notice of 
what the other party had alledged for their de- 
fence, the pretence they had to the two acts 
of pacification, and their extolling their own in- 
npcence from that lime, and their great affec- 
tion for his majesty’s service, declared, that 
whatever legal title the adventurers had to the 
lands they w'ere in possebsiuii of, many of whom 
had silw'ays faithfully served the king ; yet they 
would be content, that all those who had 
in truth preserved their integrity towards his 
majesty from the time of either or both the pa- 
cifications, and not swerved afterwards from 
their allegiance, should partake of his majesty’s 
grace and royal bounty, in such a manner, and 
to such a d$;gree, as his majesty thougfit fit to 
exercise towards them : but they were confi- 
dent they should make it appear, that their 
pretences to that grace and favour were not 
founded upon any reasonable title; that they 
had never consented to any one act of pacifi- 
cation, to which the indemnity had been an- 
nexed, which they had not violated and broken 
wiihin ten days after, and then returned to all 
their acts of disloyalty and rebellion; that after t ha 
first act of pacification^ ratified by the last 
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in very few days after tliey treated the herald, 
.his majesty’s oflicer, who came to proclaim 
that peace, %vith all manner of indignity, tear- 
ing his coat of arms, the king’s nrins, from olF. 
his back, and beat and wounded him so, that 
he was hardly rescued from the loss of his life; 
that about the same time they endeavoured to 
surprise and murder the lord lieutenant, and 
ursued him to Dublin, which they forthwitli 
esieged with their army, under the command 
of that general who had signed the peace; 
they imprisoned their commissioners who were 
authorized by them, for consenting to those 
articles which themselves had confirmed, and 
fo prosecuted the war with as much asperity as 
ever ; and refused to give that aid and assist- 
ance they were obliged to, for the recovery and 
restoration of his late majesty, who was then 
ill prison at the Isle of Wi^ht ; the promise 
and expectation of which supply and assistance 
was the sole ground and consideration of that 
treaty, and of the concessions therein made to 
them; that they thereupon renounced their 
ohedieiice to his majesty, and put themselves 
under the protection and disposal of Uinuc- 
ceni, the pope’s nuncio, whom they made their 
generalissimo of all their arini(?s, tlieir admirai 
nt sea, iiiul to preside in all their councils. 
After their divisions amongst themselves, and 
the burthen of the tyranny they suQercd under 
had disposed them to petition this king, who 
was tlu n ill France, to receive them into liis 
protection, and to send the marquis of Ormond 
over again into Ireland to command them; 
and his majesty was so far prevailed with, as 
to send the marquis of Ormond into JViunstcr, 
with such a supply of arms and ammunitions 
as he could procure ; whore the lord Inchi- 
qiiin, lord president of tliat province, with the 
Protestant army, rectivetl and joined with 
him ; and shortly after, the confederate Irish 
made that second treaty of pacification, of 
which they now likewise demanded the benefit; 
but that it is notoriously known, that they no 
sooner made that treaty than they broke it, in 
not bringing in those supplies of men and 
money which they were obliged to do, and the 
want whereof exposed the lord lieutenant to 
many difiiculties : and he had no sooner under- 
gone the first misfortune before Dublin, than 
they withdrew from taking any further care of 
the kingdom, raiked scandals upon, and jealou- 
sies of tlie whole body of the P'nglish ; who 
lieiug so provoked, would no longer venture 
themselves in any action or conjunction with 
the Irish. They caused an assembly or con- 
vention of the clergy to meet without the lord 
lieutenant’s authority, and put the government 
of all things into their hands ; who, in a short 
time, improved the jealousy in the minds of 
the people towards the few Protestants who 
yet remoined in the army, and who had served 
the king ivith all imaginable courage and fide- 
lity, from the very first hour of the rebellion in 
the three kingdoms, to that degree, that the 
marquis was even compelled to discharge his 
«twu troop of guards of liorse, consisting of such 


officers and gentlemen as are mentioned he^ 
fore; and to trust himself, and all the reinniii- 
ing towns and garrisons, to the fidelity of 
the Irish ; prutesiing, that upon such a con- 
fidence the whole nation would be united, 
as one man, to his majesty’s service, under the 
command of the said marquis ; but they had 
no sooner received satisfaction in that parti- 
cular, (which was nut in the marquis’s power 
to refuse to give them) hut that they raised 
several calumnies against tlic marquis himself, 
and declaiiaed against his religion, and inhi- 
bited. the people upon pain of cxcommuni-' 
cation, not to submit to this or that order eiw 
joined by the marquis; and, upon the matter, 
inhibited any obedience they paid to him : in- 
stead of raising new forces, those that were 
raised run from their colours and dispersed 
themselves; they who were trusted with the 
keeping of towns and forts, either gave them 
up by treaclicry to Cromwell, or lost them 
through cowardice to him upon very feeble 
attacks : their great general Owen O Ncile Jiad 
made a formal contract and stipulation with 
the parliament ; and in the end, when they hud 
divested the marquis of all power to oppose 
the enemy, and gave him great cause to hefieve 
his person to be in great danger to be betrayed, 
and delivered up to the enemy, they vouch- 
safed to petition him to depart out of the king- 
dom, which they could easily compel him to 
do ; and that be would leave his majesty’s au- 
thority ill the hands of one of his majesty’s 
lioman Catholic subjects, to whom they pro- 
mised to submit with the most punctual qbc- 
dience. Whereupon the marquis, finding that 
he could not unite them in any one action 
worthy of the iluty of good subject^ or of pru- 
dent men towards their own preservation ; and, 
so, that his residence amongst them longer 
could in no degree contribute to his majesty’s 
service or lionour ; and that they would make 
it be believed that if he would have committed 
the command into the hands of a Roman Ca- 
tliolic, they would have been able to have pre- 
served those towns which still remained in their 
possession, which were Limerick and Galloway, 
and some other places of less importance ; and 
likewise by degrees recover from the enemy 
what had been lost ; which was very possible 
for them to have done, having great bodies of 
men to perform any enterjirize, and some good 
officers to lead them, if they would have been 
oViedient to any command : whereupon the 
marquis had resolved to gratWy them, in 
placing the command in such "a person’s hand, 
whose zeal for the Catliolic religion was un- 
questionable, and whose fidelity to the king, 
and entire affection, was unblemished ; and so 
made choice of the marquis of Clanricknrd, a 
name, though of an English ex traci ion, had 
for so many hundred years resided in that king- 
dom, and had the greatest fortune amongst 
them, that he had the reputation of being w 
the best family of the Irish, and whose family 
had, in all former rebellions, as well as in this, 
preserved their loyally unspotted to the crown. 
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The Roman Catholic^ of all kinds pretended at 
least a wonderful joy at this election, acknow- 
ledged it a great obligation to the lord lieii- 
Ceiiant for making it, and applied themselves 
CP the other wiili ail protestations of duty and 
submission, to induce him to accept the charge, 
who indeed knew them too well to be willing 
(o trust them ; yet upon the marquis of Or- 
tnotidN earnest and solemn intreaty, and out of 
his great zeal for his majesty’s service, and to 
support his government tliere, until his majesty 
could procure other supplies, or give better 
•rders (or the doing it, he was coiifcnted to re- 
ceive such coiamissions from the lord lietite- 
naiit, as were necessary for the execution of 
that command, and preservation of the govern- 
inerit. Upon which the iiiarr|uis of Ormond 
embarked himself, with some few friends utid 
servants, upon a little pink that was bound for 
France, where he arrived safety about the time 
that his iiiajesty transported himself thither, 
after his miraculous escape from Worcester. 

The lord lieutenant was no sooner gone, but 
that the marquis of Clanrickard, the new lord 
deputy, found himself no better treated than 
the lord of Ormond hud been : tlmt part of the 
clergy which had continually opposed the lord 
lieutenant for being a Prutehtant, were now as 
little satisfied with the deputy’s religion, and as 
Yiolently opposed ail his desires, and violat€!d 
their own promises, and quickly made it e\i- 
dent, that his aiTectioii and loyalty to the king 
was that which they disliked, and a crime that 
could not be weighed down by the undoubted 
iinperity of his ' religion. They cnteied into 
secret correspondence with the enemy, and 
conspiracies between themselves; and though 
there were some persons olihoiiunr and quality 
with the deputy, who were very faithlid to him 
and to the- king, yet there were so many about 
him of another allay, that all his councils, reso- 
lutions, and designs, were soon enough disco- 
vered to the enemy to be prevented ; and 
chough some of the letters were intercepted, 
and the persons discovered %vho gave the intel- 
ligence, he had not power enough to bring them 
to justice ; hut being concinionly friars and cler- 
gymen, the privilt'ge of the Church wus pre- 
tently insisted npoii, and so they were rescued 
from the secuUir prosecution till their escape 
was contrived. That perbdious and treache- 
rous party had so great an interest in all the 
towns, forts, and garrisons, which yet pretended 
to be subject to the deputy, that ail his orders 
were still coiftradictcd or neglected ; and the 
•nemy no sooner appeared before any place, 
but some faction in tlie town caused it to be 
delivered up and rendered. Nor could this 
Ibtul spuishness be reformed even by the seve- 
rity and rigour which the English exercised 
Moii them; who, by the wonderful judgment 
#f God Almiglity, always executed those men 
who put themselves and the towifs into their 
bands, finding them to have had some barba- 
rous part in the foul murders which had been 
committed in the beginning of the rebellion, 
md who had becn^ by all the acts of grace 


granted by the severnl powers, still reserved 
for justice: and of this kind there were so 
many instances in and about Limerick and 
Galloway, that they deserved to be collected 
and mentioned in u discourse by itself, to ob- 
serve and magnify the wonderful Providence of 
God Almighty, in bringing heinous crimes to 
light and punishment in this world, by means 
unapprehended by the guilty ; insomuch, as 
there was scarce a person of the clergy or laity, 
who had had a single hand in the contriving 
and fomenting the first rebellion, and in the 
perpetration of those horrible murders, who 
bad obstructed all overtures towards peace, 
and caused peace to be broken as soon as 
made; who had adhered to the Nuncio, and 
eiidetivoured mo‘>t maliciously to exclude the 
king and his royal posterity from the domi* 
nions of Ireland ; I say, there was scarce a 
man very notorious, and eminent in trans- 
gressions of this kind, who did not by some act 
of trcacliery first endeavour to merit from the 
English, and by that, or by some other means, 
fell into their hands, and were by them pub- 
licly and reproach fully executed and put to 
death. 

This being the snd condition the lord Deputy 
was ill, and the Irish fiarty having, without bis 
leave, and against lii> express coiiuiiaiid, taken 
upon them to send messengers into Flanders 
to de.*iie the duke of Lorrain to take them 
into his proLectioii, ofiVring to deliver several 
iinpoiuiiit places and sea-towns into his pos- 
session, and to become his subjects; upon 
which invitation the duke sent over an ambassa- 
dor and a good sum of money for their present 
relief ; the Deputy was in a short time re- 
duced to those straits, tlmt he durst not remain 
in any town, nor even in his own house for 
three days together, but was forced for his se- 
curity to shift from place to place, and soine- 
liiiics to lodge in the woods and fields in cold 
and wet nights, by which he contracted those 
infirmities and diseases which shortly after 
brought him to his grave ; and, in the end, he 
was coin pell ed to accept a pass from the Eng- 
lish, who had a reverence to his person and un- 
spotted reputation, to transport himself into 
England, where his wife and family were, and 
wheie he died before he could procure meant 
to carry himself to the king, w hich he always 
intended to do. 

When the English commissioners had en- 
larged themselves with some commotion in this 
narration and discourse, they again provoked 
the Irish commissioners to iionimate tme person 
amongst themselves, or those for whom they 
appeared, who they believed could in justice 
demand his majesty’s favour; and if they could 
not make it cvideiitly appear, that he had for- 
feited all his title to pardiui after the treutiei, 
and that he had again been as fiiulty to th« 
king as before, 'they woulil be very willing he 
should l>c made the object of the king’s grace 
and lioinity, and be rLStored to his estate. 
And tlien applying them-elves to his majesty, 
with great duty and Hibmistion, they con- 
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eluded, that if any j^rsons had, by their subse- 
quent or secret services, or by their attendance 
upon l^iis majesty, rendered themselves grate- 
ful to him, and worthy of his royal favour, they 
were very willing that his majesty should restore 
all, or any of them to their honours and estates, 
in such manner as his majesty in his wisdom 
should think ht, and against all impediments 
whatsoever. And hereupon several acts of 
parliament were passed, for the indemnity and 
the restoring ^several persons of honour and in- 
terest to their estates ; who either in .justice 
could require the same, as having been always 
faithful to the crown, and suffered with it, and 
for it ; or who had so manifested their uiFeciion 
and duty for his majesty, that he thought fit in 
that consideration to wipe out the memory of 
whatsoever had been formerly done amiss : 
and by this means many were in a short time 
put into a full possession of their estates, to 
which they could make a good pretence at the 
time when the rebellion begun. 

The consideration and debate about the set- 
tlement of Ireland, upon the bill proposed, took 
up very many days, his majesty being always 
present, and in which there arose every day 
new diiricLiUits. It appeared plainly eiiougli, 
that the guilt was so general, that if the letter 
of the act of parliament of the seventeenth 
year of the late king %tere strictly pursued, 
almost an extirpation of the whole nation 
%voutd follow, and which at best would be very 
miserable. Ti^^n tho transplantation, into 
Conaught, had been acted, and finished so many 
years before (which was very prudently done 
in point of government, in respect of the un- 
steady humour of that people, and their natural 
inclination to rebel, if the same had been exe- 
cuted by any rules of justice), and the soldiers 
and adventurers ha I been likewise so many 
years in the po?«o«bi(m of their lots, and had 
laid out so much inonev in building and plant- 
ing, that if his majesty had reviewed ail that 
had been done, and taken those advantages 
upon former miscarriages and misapplications 
as in law he might have done, the whole tbuii- 
dations upon which all the hopes rested of pre- 
serving that kingdom within their obedience to 
the Croivn of England must have been shaken, 
and even dissolved. And then the memory of 
the beginning of the rebellion in Ireland (how 
many other rebellions soever had fallowed it, 
as bad or worse in respect of the consequences 
that attended them) was as fresh and as odious 
to the whole people of Engluiul, as it had been 
the first year ; and the whole nation upon the 
matter (though there were maiiy persons of it 
of great huiiour and virtue) was fallen into that 
contempt, that they seeinerl indeed in the eyes 
of Christendom worthy of the miserable fate 
they were reduced to: aad no doubt it was 
a consideration that- reasonably made them 
thought less worthy of extraordinary favour 
and compassion, that v/hen both the othf;r na- 
tions had made many noble attempts for re- 
deeming their liberty, and for the ref^toration of 
his majesty (for Scotland itself had done much 
VOL. Yi. 
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towards it), and his present restoration was, 
by God'S blessing, and only with his blessing,, 
the sole effect of the courage and affection of 
his own subjects ; so that England and Scot- 
land had in a great degree redeemed, and even 
undone what had before been done amiss : and 
his majesty had approved and secui'ed tiiose 
affections to them, by those promises and con- 
cessions w'hich he was in justice obliged to per- 
form : but the miserable Irish alone had no 
part in the benefit his majesty had received^ 
nor had God snflered them to be the least in- 
struments in bringing his good pleasure to pass# 
or to give any testimony of their repentance 
for the wickedness they had wrought, or of 
their resolutions to be better subjects for the 
future ; so that they seemed as a people left 
out and exempted from any benefit from that 
blessed oon juncture in his majesty’s restitution ; 
and this tlisnd vantage was improved towards 
them by their frequent manifestation of an in- 
veterate animosity against the English nation 
and English government ; which again was re- 
compenced to them by an irrecoiicileable jea- 
lousy of all the English towards them ; de- 
claring plainly, that they could be no longer 
secure of any thing llicy had, or should have 
in Ireland, then it should evidently appear that 
it was not in the power of the Irish to take it 
from them ; and lo this conclusion their pre- 
sent confidence and impudence contributed 
very much : and it appeared plainly enough, 
that they expected the sriino concessions (which 
the necessity of that time had made fit to be 
granted to them) in respect of their religion, 
and liberty of conscience, as tliey culled it, 
should be now likewise confirmed, witirout 
which all oth(?r graces would not be sufticienc. 
to contain rhem within the limits of subjec- 
tion. This state and condition of affairs, and 
the temper of the people, made it very ne^ 
cessnry to the king to be very wary in dispens- 
ing his ordinary favours (which bis natural, mer- 
ciful inclination prompted him tr*) to the Irish, 
and in the alterations which justice obliged 
him to make in that kingdom, that the manner 
of it should make it appear, that it was the pai^ 
ticular justice in a particular case, which could 
not be attende d with a consequence prejudicial 
to any general interest. 

There appeared in this debate an intention 
in the soldiers and adventurers, which was to 
have great countenancer and approbation in the 
bill now under examination, to destroy all in* 
tails and scttluments nt law u*pon oanBideration 
of marriage, or any other contracts which had 
been made before the rebellion ; nor had there 
been in the v/hole former proceedin>>;s, in the 
time of the usurpation, any consideration taken 
of mortgages or debts due by statute or recog- 
nizance, or upon any other security; so that 
aH .such debts must be either lost to the pro- 
prietors, or remain .still with the interest upon 
the land, whosoever had enjoyed the benefit or 
the profit thereof ; All which seemed v6ry on- 
reasonable and unjust ; and that such estates 
should remain forfeited by the treascm of the 

2 H 
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fdtlier, who had been onij tenant for life, 
aiE^n&t all descents and legal titles of innocent ' 
ibhildren, and of which in all legal attainders 
the crown never had or could receive any beiie- 
ftt; Yet, how unreasonable soever these pre- 
tences appeared to be, the rules and directions 
for the remedy thereof were not very ea^^y ; 
the English declaring, that if such titles were 
preserved and allowed to he good, there would 
not ill that universal guilt which upon the mat- 
ter comprehended and covered the whole Irish 
nation, there iVouid not be one estate forfeited 
lor Treuron, but hitails and other useful con^ 
veyances would be fur^red to defend and secure 
the same; nor would iheie he witnesses want- 
ing to justify and prove whatsoever their evi- 
dence could be applied to : And if those trials 
were to be by the known rules and cuslnms of 
the law in cases of the like nature, there was 
too much reason tfi suspect and fear that there 
Would be little justice done, since a jury of 
Trisii would be sure to find against the I'inglish ; 
and there was as much reason to apprelund 
that the English would bring i:i their verdict ' 
against the Irish, let the evidence on either side 
he what it would. However, the king was in 
no degree inclined, upon any suggestions, to 
countenance such a barehiccd vioiatutn of the 
law by any declaration in the act ; and after 
many alterations and amendments, and there 
remaining still so many diiViculties and Intrica- 
cies, he foresaw that all matters were not yet 
•o clearly stkted, that the settlement could be 
made by this bill ; but that such preparations 
injght be made towards ir, and sucJi examina- 
tions taken, and some particulars settled and 
adjusted, and what remained stated with more 
clearness fgr his majesty’s determination, he 
passed the first act of parliament, and com- 
mitted the execution thereof to too many com- 
missioners, nominated to hts majesty by those 
who were most conversant in the affairs of Ire- 
land ; none, or very few of which were known 
to his majesty, or to any of those who had been 
so many years from their country, in their con- 
stant attendance upon his majesty’s person be- 
yond the seas. And upon this conclusion, and 
this dispatch, the commissioners from Ireland 
of all kinds returned thither, the earl of Orrery 
being one of the three justices who were eii- 
irusted with the government. 

After a year spent in the execution of this 
commission, there was very little done towards 
the settling the kingdom ; but, on the contrary, 
the breaches w'ere made wider, and so mu^ 
passion and injustice shewed, that complaints 
were brought to his majesty from all parts of 
the kingdom, and from all persons in authority. 
The number of the commissioners were so 
great, and their interest so different, that they 
made no dispatch ; very many of them were in 
possession of chose lands which others sued for, 
and bought the broken titles and pretences of 
others fo^ inconsiderable sums of money, which 
they supported and made good by their own 
autnority ; and those mien, who had their owa 
penitalsr ooncorntnent chiefly to mabitain, at- 


tended the service very diligently: The few 
who were more indiflereht, by having no inte*- 
re^ of their own at stake, were iveary of their 
attendance and ex pence (there being no allow- 
ance for their pains,) and ollendcd at the par- 
tiality and injustice they saw practised, with- 
drew themselves, and vvould l.e no longer pre- 
sent nt those transactionF, which they could not 
regulate or reform : All interests were equally 
oifended nnd iurensed; nnd the soldiers and 
ncUciiturers complained no less of the corrup- 
tion and injustice than the Iri&h did; so that 
the lords justices and council found it necessary 
to transmit unntber hilt to his majesty, which, 
as I remember, they culled an explanatory bill 
of the former; by wiiich they had provided. 
That no person who lived in Ireland, or had 
any pretence to an estate there, should he em- 
ployed us a commissioner : but that his majesty 
should be desired to send over a cuinpctent 
number of well-qiinliiied persons out of Fiigland 
to at tend that service ; upon whom a fit salaiy 
should be settled by the bi;l, and such rules 
set down as might direct and govern the man- 
ner of their proceedings; an oath being likewise 
included in the bill which the couiinissioners 
were to take fur the impartial ndministration of 
justice. And for the prostcution of this new 
tninsmitti d act, several persons were sent over 
to attend, and inform his majesty and the coun- 
cil upon anv flifliculties or scruples tlmt might 
arise upon the several claims and pretences 
rhich were made. 

The second act took as much time Ps the 
former ; all that had been said in the former 
debates being again repeated, and almost with 
t))e same pa.ssion and impertinence ; the Irish 

aking large obbervations upon the proceedings 
of the late commissioners, to justify those fears 
and apprehensions they had formerly urged. 
And there is too much reason to believe, that 
their greatest dffsign now was rather to keep 
off' any settleinenC, than that they hoped to pro- 
cure such a one ns they desired ; relying more 
to fuid their account from a general dissatisfac- 
tion, nnd the distraction and coni'usion which 
was like to attend it, ihun from any deteriniiia- 
tint! that was like to be given in their favour : 
Which yet they jlid not despair of, as well by 
some promises their friends at court had made 
to them, upon great promises made flrst by 
them, as well ns for the prejudice they found 
was generally conceived against some of the 
soldiers, and many of the adventurers, who 
were like to gain most upon the division. And 
though the Irish were in general dread and de- 
testation ft>r the reasons aforesaid ; yet there 
were many particular men, both of the soldiers 
and adventurers, who, in respect of many noto^ 
rious and opprobious actions against tlie crowa 
throughout their whole employment, were as 
little satisfied with this revolution as any men 
could be, and were so universally odious both 
in England and Ireland, tliat if the king’s jus- 
tice could have been observed, and their par- 
ticular cases severed from tlie rest, without vio- 
lation of the rule which secured the resti any 
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thing that could have been done to tlicir detri- 
ment would have been grateful enough. How- 
ever, after a very tedious debate iiis majesty 
being assured by those nho were thought to 
understand Ireland very exactly, and, updn the 
surveys which had been taken of Ireland with 
great punctuality, undertook that there was 
land enough to satisfy all the soldiers and ad- 
venturers, and that there would be enough left 
for the accomiuodation of the Irisii in a liberal 
propoitioii ; and having given some rules like- 
wise and liniitations to the iinmoderate pre- 
tences and deinunds of the soldiers and adven- 
turers upon the Dublin ordinance, and imper- 
fect admeasurements and some niher irregu- 
larities which in the execution of the former 
commission they had indulged to themselves, 
his majesty likewise dispatclied the second 
bill. 

Whilst this second bill was under delibera- 
tion, there fell out some accidents which pro- 
duced great altercations with reference to the 
affairs of that kingdom : the earl of Muntroth 
who was one of tiie justices, was lately dead ; 
and it bad been very apparent that whiht he 
was alive, the difference between the three 
justices, and their different humours and affec- 
tions, had little advanced the settling the go- 
vernment ; so that they who took the most 
impartial survey of all that was done, did con- 
clude that nothing could be so rcasonabiy done 
towards tt settlement, as the deputing one single 
person to exercise that government ; and the 
duke of Albemarle himself, who had a very 
considerable estate in that kingdom, which 
made him lung for a settlement, and who had 
both before the kiiig*s return, and ever since 
passiunutoly insisted that the duke of Ormond 
should nut be employed there ; who likewise 
had as great an aversion from the thought of 
it ; 1 suy, the general now had so totally 
clninged his iiiiiul. liiat he told the king, that 
there was no way to explicate the kingdom out 
of those iiitricacns in which it was involved 
but by sending over a lord lieutenant thither, 
that he thought it not fit f ^r his majesty’s ser- 
vice that himself, wliu had the cominission of 
lord lieiiienant, should be absent from his 
majesty's person ; and therefore that he was 
very ready and desirous to give up Jiis com- 
mission ; and that in his judgment nobody 
would be able to settle and cf*nipose the se- 
veral factions in that kingdom but the duke of 
Qrinond, which he thought w'ould be very 
grateful to all sorts of people ; and therefore 
his possitive advice was, that his majesty 
would as boon as was possible grant his com- 
mission of lieutenancy to him, and send him 
over into Ireland ; and both the king and the 
general had spoken with the duke of Ormond, 
and prevailed with him to accept the charge, 
before ever I heard of it ; all of them believing 
that the uncertainty of hi 9 being able to do 
the king service, in so general a disunion and 
jealousy . of persons, and contradiction of in- 
terests, and the great affection and friendship 1 
bad for the duke of Ormond, would make me 


II. 1 663*7 JSarl qf Cbrendbn. [470 

dissuade him from exposing himself to to ha- 
zardous art undertaking; which was very 
true s but his majesty believing that it was very 
necessary for bis service, and ibe ^ke having 
always resigned himself to his roajeUy’s dispo- 
sal, he chearfuUy undertook the- employment ; 
and his miljesty named ai/d appointed sir 
liithard Rainsford, serjeaiit at law, (since made 
one of the barons of his majesty’s exchequer at 
Westminster) sir Kdwani Smith, one of the 
benchers of the Middle-Temple, (afterwards 
made Chief Justice of his majesty’s court of 
Common Pleas in Ireland) Henry Coventry, 
one of his majesty’s bed-chamber, sirWinstan 
Churchill, colonel Edward Cooke, sir Edward 
Decring, and sir Tho. Beverly, all persons of 
very good parts and very clear reputations, to 
be his commissioners for the execution of the 
bill of settlement of Ireland : and with these, 
and all other persons who attended that inter- 
est, the duke of Ormond entered upon his 
journey for tiiat kingdom about July or August 
in the year 1(364, full four years after tlie king's 
happy return into England. And when Mr. 
Cf) veil try shortly alter procured his majesty’s 
leave to return to his attendance upon hit 
person, sir Allen Bruderic was appointed to 
serve in his place as a commissioner. 

It was some months before the commis- 
sioners, after their arrival in Ireland, could 
settle those orders and rules lor their proceeding 
which acre necessary before they appointed 
the people to attend ; and it was as necessary 
that they should, in the order of tlieir pro- 
ceedings, first proceed upon the Irish; both 
because there should be no scitleinent *of 
soldiers or adventurers in possession of any 
lands, before the title of tlie Irish was deter- 
mined ; and because there was a clause in the 
la:>t act of parliament, that all the Irish should 
put ill their claims by such u day, and be deter- 
mined before such a time, which time might be 
prolonged for once by the lord Lieutenant and 
council. So that the delay for so many months 
before the cum inissio tiers sat, gave great argu- 
ment of complaint to the Irish; though it could 
not possibly be avoided, in regard that the com- 
missioners themselves had not been nominated 
by the king above twenty days before they 
began their journey for Ireland : so that they 
could never so much as read over the acts of 
parliament together before they came to Dublin, 
and then they found so many diilicuit clauses 
in both acts of parliament and so contrary to 
each other, that it was no easy mauer to deter- 
mine bow to govern themselves in point of 
right, and to reduce themselves to any method 
in their proceedings : but after they had ad- 
justed all things as well as they could, they 
published their orders in what method they 
meant to proceed, and appointed the Iriili to 
pat in their claims by such a time and to attend 
the proseculion of them accordingly.^ And 
they had no sooner entered upon their work 
but the English thought they had begun it Mon 
enough ; for they heard eveiy day many of the 
Irish, who had been known to bo tho most 
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forwftrd in the first beginninjr of the rebellion, ! 
end the most tnelicious in carrying it on, de- ' 
dared innocent ; and deeds of settlement and 
gntaiis. which bad been never heard of before 
and which would have been produced (as they 
reasonably believed) before, the former coin- 
niSssioiiers, if they had bad them to produce, 
now declared good and valid ; by which the 
Irish were immediately put into possession of a 
very great rjuaiiiity of land taken from the 
English : So that in a short time the commissir 
oners had rendered themselves as^ generally 
odious os the Irish, and were looked upon 
?is persons corrupted fur that interest, which 
iiad every day success almost in whatsoever 
they pretended ; and their determinations 
happened to have the mure of prejudice upon 
them, because the commissioners were always 
divided in their Judgments ; and it is no wonder 
that they who seemed must to adhere to the 
English interest were most esteemed by them. 

The parliament in Ireland was then sitting, 
and the House of Coininoiis (consisting of very 
many memlters who were either soldiers or ad- 
venturers, or had the like interest) was very 
much olfeiidcd at the proceedings of the com> 
inissioners, made many votes against them, and 
thi'catned them with their authority and juris- 
diction : but the commissioners, who well knew 
their own power, tmd that there was no appeal 
ligaiast their judgments, proceede<l still in their 
own method, and continued to receive the 
claims of the Irish beyond the time that tJic act j 
of parliament or the act of state limited to them 
as^wns generally understood ; and during their 
last eight or ten days sittings upon those claims, 
they passed more judgments and determinations 
than in near a year before, indeed with won- 
derful expedition ; when the Knglisii, who were 
dispossessed by those judgments, had not their 
witnesses ready, presuming that in point of 
lime those causes could not have been heard. 
By these sentences and decrees, many hundred 
thousand of acres were adjudged to the Irish, 
Vvhich had been looked upon as unquestionably 
forfeited. This raised so great a clamour* that 
the Englisti refused to yield possession upon the 
decrees of the coinniissioiiers, who, by an omis- 
sion in the act of parliament, were not qua- 
lified with power enough to provide for the exe- 
cution of their own sentence^ : The courts of 
law established in that kingdom would not, nor 
indeed could, give any assistance to the com- 
inissioners ; and the lord-lieutenant and coun- 
cil, who had;; in the beginning, by their autho- 
rity, put many of those into possession of those 
lands which the commissioners had decreed to 
them, were now more tender and reserved in 
that mnllitude of decrees wifich had lately pass- 
ed : so that the Irish were using their utmost 
endeavours by force to recover the possession of 
thos^ll lands which the commissioners had de- 
5:red to them, wbijft the English were likewise 
resolved by force to defend what they had 
been so long possessed of» notwithstanding the 
^commissioners determination; and the com- 
mii^onejni them8.elves were SO far troubled and 


dissatisfied with these proceedings, and with 
some intricate clauses in the act of parliament 
concerning the future prosecution of chat affair, 
that though they had not yet made any en- 
trance upon the decision ufthe claims of the Eng- 
lish, or of the Irish Protestants, they declared 
that they tvould proceed no farther upon the 
execution of their commission, until they could 
receive his majesty’s pleasure ; and for the bet- 
ter doing thereof^ they desired his imijesiy’s 
leave that they niight attend his royal person; 
and there being at the same time several com-, 
plaints made against them to his majesty, and 
appeals .made to him from their decrees, his 
majesty gave the conimi.ssioncrs leave to return ; 
and sit the same time all the other interests seut 
their deputies to solicit their right: in the pro« 
secution w'hereof, afier niiich time spent, the 
king likewise thought fit to receive the sulvice 
and assistance of his lieutenant; and so the 
Duke of Ormond likewise attended his majesty, 
and the settlement of Ireland was the third tirn^ 
brought before his majesty and his council; 
there being then likewise transmitted a third 
bill, as additional and supplemental to the other 
two, and to reverse many of the decrees made 
by the commissioners, they bearing the reproacK 
of all that had been done, or had succetded 
amiss, and of all persons who were grieved of 
any kind soever. 

Tlic king was very tender of the reputation 
of his commissioners, who had been always es- 
I' teemed men of great probity, and unquestiona- 
ble reputation ; and though he could not re- 
fuse to receive crimpiaiius, yet he gave those 
who complained no farclier countenance, than 
to give the others opportunity to vindicate them- 
selves; nor did there appear the least evidence 
to question the sincerity of their proceedings^ 
or to make them liable to any reasonable suspi- 
cion of corruption ; and the complaints were 
still prosecuted by tho'-e who had tl^at taken 
from them which they desired to have kept for 
themselves. The irutFi is, there is reason enough 
to believe, that upon the first arrival of the com- 
missioners in Ireland, and some c.mversation 
they had, and the observation tliey made of the 
great bitterness and animosity from the English, 
both soldiers and adventurers, towards the 
whole Irish nation, of what kind soever; the 
scandalous proceeding of the late commission- 
ers upon the first act, where they had not been 
guideil by any rules of justice, but rejecting 
all! evidence which might operate to the taking 
any thing from them which they resolved to 
keep, the judges tV»emselvcs being both parties 
and witnesses in all the causes brought before 
them ; together with the very ill reputation 
very many of the soldiers and adventurers had 
for extraordinary malice to the crown, and to 
the royal family ; and the notable barbarity 
they had exercised towards the Irish, who, 
without doubt, for many years had undergone 
the most cruel oppressions of all kinds that can 
be imagined, many thousands of them having 
been forced, without being covered under any 
house to perish in the open fields for hunger j 
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the infamous purchases which had heen made 
by many persons, who had cofnpelled ,the Irish 
to sell their remainders and lawful pretences, 
for very inconsiderable sums of money ; I nay 
these, and many other particulars of this kind, 
together with some attempts that had been 
made upon their first arrival, to corrupt them, 
against all pretences which should be made 
by the Irish, might probably dispose the com- 
niissiuncrs themselves to such a prejudice 
against many of the English, and to such a 
compassion cowards the irisii, that they might 
he too inqch inclined to favour their pretences 
and claims ; and to believe that the peace of 
tlie kingdom and his majesty’s government 
might be better provided for, by their being 
sell led in the lands of which they had been 
formerly possessed, than by supporting the ill 
gntreii titles of those who had manifested all 
imaginable infidelity and malice against his 
jnw.esty, wliilst they had any power to oppose 
him ; ami had not given any tesiimony of their 
conveision, or of their resolution to yield him 
for ti.e future a perfect and entire obedience 
when they could oppose him no longer; as if 
they ii-.hired only to retain those lands they 
had gMf.eu by rebellion, together with the 
principles upon which they had received 
them, until they snould have an opportu- 
jiity to jus’ify bntn by some new power or 
concurrence amongst tliemselves. Whence- 
soever it proceeded, it was plain enough the 
Irish had received more favour than was ex- 
pected or imiiginc'l ; and in the very entrance 
into the work, to avoid the pariiolny which 
was too apparent in the Englisli towards each 
other, and their iiniinosity agiiuist the [rish, as 
evident, very str^rt rules hud been set down by 
the Commissioners, what kind of evidence 
would adiuit to be good, and receive acrorcf- 
inglv ; and it was pnivided, that the evidence 
of no soldier or adventurer should be received 
in any case, to which himself was never so 
much a stranger; as, if his own lot had fallen 
in Monster, and that he had no pretence to 
any tiling out of that province, his evidence 
shouhl not be received as to any thing that he 
bad seen done in Lempster, or Connaught, or 
Ulster, wherein he not at all concerned ; 

which was-thonght to he a very unjust rule, 
after so many years expired, and so many per- 
sons dead, who had likewise been present at 
those actions ; and by this means many per- 
sons were declared not to iiave been in rebel- 
lion, when there was full evidence that tliey lisid 
been present in such and such a battle, and in 
such and such a siege, if the witnesses might 
have been received, who were then present at 
those actions, and ready to give testimony of it, 
and of such circumstances as could not be 
feigned, if their evidence might have been re^ 
#eived. J'hat which raised the greatest urn 
brage against the Commissioners was, that a 
great number of the most infamous persons of 
the Irish nation, who were looked upon by 
those of their oivu country with the greatest de- 
festaU0D|^ AS men w))o bad been the most Vio- 


lent fomenters and prosecutors of the rebellion, 
and tlie greatest opposers of all moderate coun- 
sels, and of all expedieilts which might have 
contributed towards a peace in the late king’s 
time, whereby the nation luightlhave been re- 
deemed, and who had not had the confidence 
so much as to ofier any claiifi before the late 
Commissioners, were now adjudged and declared 
innocents, and so restored to their estates ; and 
that many others, who had in truth never been 
in rebellion, but notoriously served the king 
against the rebels, both iu England and in Ire- 
land, and had never been put out of the pos-» 
session of their estates, were now upon some 
slight evidence, by the interception of letters, 
or confession of messengers that they had some 
correspondence with the rebels, though it was 
evident, that even that correspondence was 
perfunctory, and only to secure them that 
they might pursue his majesty’s service, were 
condemned, and had their estates taken away 
from them. Many who had formerly made 
their claims, without insisting upon any deeds 
of settlements or other conveyances in law, 
now produced formal settlements, in considera- 
tion of marriage, or other like good considera- 
tions in law, inaidc before the beginning of 
the Rebellion ; which being now proved by 
witnesses enough, decrees were every day 
obtained for the restitution of great quan- 
tities of land upon those deeds' and convey- 
ances : though the forgeries of those deeds, and 
perjuries of the witnesses, were very noto- 
rious, and some instances were given of the 
nianifcstution and direct proof made of the ipr- 
gcry of fleeds, whicli decrees had bi?en 

made, to the siHtisfuction of the cninniissJonera 
ihcinsf Ives-, witl iira very short time after the 
pronouncing sncli decrei‘s, and yet no repara- 
tion was given, but the said docrces proceeded 
and were executed, wilh all rigour. The 
(Joinmissiontrs niiswcred, 'fhal they had madA 
no decrees but according lo their consciences, 
and such a* they were obliged to make by the 
course anil rules of justice; that they did not 
doubt, but in truth did believe, that there had 
been evil practices used, both in forging of 
deeds and corrupting of witnesses, and that 
the same was cqualfy practised by the English 
as well as the Irisii ; and therefore that they 
had been obliged to make that order which had 
been so much excepted against, not to admit 
the testimony of any English adventurer or 
soldier in the case of another adventurer or sol- 
dier : for that it was very notorious tliey looked 
upon the whole as one joint iutercsc, and so gra- 
tified each other in their testimonies ; and of 
this they gave many sad instances, by which ik 
was too evident^ that the perjuries were mutual, 
and too much entertained by the one and the 
other side : that they had used the best provi- 
dence and vigilance they could, by the careful 
examination of the witnesses, which were pro- 
duced apart, and never in the preset ico- of 
each ocher, and by asking them all such 
terial questions as occurred to their understand- 
ings, and -which they could not Oxpect to be 
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msked, to discover the truth, and to prevent satisfied them in their consciences, but had not 
odd manifest ail perjury : That tliey had like- any authority to reverse those decrees after 
wise used tlicir utmost diligence and care to they were once made and published, upon any 
prevent their being imposed upon with false evidence whatsoever. They concluded witli 
and forged deeds and conveyances by taking their humble desire to the king, thatthestrict- 
a precise and strict view tliemseivcs of ail deeds cst examination might he made of their cor- 
produced; and interrogated the witnesses with rupiions, in which they were sure to be found 
all the cunning they could, upon the matter and very innocent, against all the malice that was 
consideration upon which such deeds had been discovered against them : That they had pro- 
cutered into, and upon the manner and cir- ceeded in all things accordiug to the integrity 
cainstances in the execution thereof; which of their own hearts, and the best of their under- 
was all the providence they could use ; and standings ; and if they had, through the de- 
though they met with many reasons oftentimes feet cf that, erred in any part of«their deter- 
to doubt the integrity of the proceedings, and minations, they hoped their want of wisdom 
in their own private consciences to apprehend should not be imputed to them ns a crime, 
there might he ijreat corruption, ygc that they Many wiio had a very good cpinioii of the 
were obliged judicially to determine according persons and abilities of the coiniiiissioners, 
to the testimony of Uiose witnesses, and the %vere not yet satisfied with their defence ; nor 
evidence of those deeds in law, against which did they believe that they were so strictly bound 
no proofs were made: That they had constantly to judge upon the deposition of suspected wit- 
beard all that the adverse party thought fit to nesses : But that they were therefore trusted 
object, both against the credit of any wit- with an arbitrary power, because it was fore- 
nesses, and the truth of any conveyances which seen that juries would not have been intire ; 
were ^produced : upon which they had re- so that they were, upon weigliing all circum- 
jected many witnesses, and disallowed some stances, to declare what in their consciences 
conveyances: but when the objections were they believed to be true and just : 'Diat if 
only founded upon presumptions and proba- they bad bound themselves up by too strict und 
bibtica, as most usually they were, they could unreasonable rules, that they should rather 
not weigh down the full and categorical evi- have in time reformed those rules, than thought 
cleiicc that was given : 'I'liat iftlicy had yielded to support what was done amiss, by the observ- 
lo the jm port unities of the persons concerned, atioii of what they liad prescribed to them- 
wdio oftentimes pressed to have further time selves ; and it was believed that the entire cx- 
giveii them to prove such a perjury, or to dis- elusion rif the Engiisli from the proving of what 
prove such a conveyance, it luusl have made could uot in nature be otherwise proved, was 
their work endless, and stopped all manner of not just or reasonable: That tlieir want of 
prbccedings, for which it appeared that they power to reverse or alter their own decrees, 
were streightoned too much in time, and that upon any emergent reasons which could after- 
in truth would have hut opened the doors wards occur, w'as a just ground for their serious 
wider for perjury and other conuplions ; since deliberation in and before they passed any such 
it was very plain to them, tJiat either side decrees ; and their excuse for not granting 
could bring as many witnesses as they pleased, longer time, when it was pressed for, upon l ea- 
to prove %vhat they pleased, and that thc7 sons which were very visible, was not to be jus- 
would bring as many as they believed ncces- tified, it not being possible for any man to de- 
sary for the work in hand : And therefore chat feud himself against the claims of the Irish, 
,the commissioners having before prescribed a without knowing what deeds or witnesses they 
method and rules to themselves for their proceed- would produce for making good tlieirsuggcs- 
iog, and that no man could have a cause in which tions ; and therefore it was as impossible for 
he was concerned brought to hearing without his them to have all their evidence upon the place : 
knowing when it was to beso heard, and soil was besides that, it was very evident, that in their 
to be presumed .that he was well provided to last ten days of their sitting (which were like- 
support his own title ; and* therefore that they w'ise thought to be when their power as to those 
had thought fit, upon mature deliberation particulars was determined, and in which they 
amongst themselves, to adhere to the order had made more decrees than in nil the time be- 
they had prescribed to themselves and others, fore) they had made so many in a day (con- 
ana to conclude that they could not be able to trary to their former rule and method), that 
prove that at another day, which they were not men were plainly surprized, and could not pro- 
to prove then : Tor the discovery of any for- duce those proofs which in a very short time 
gery after the decrees had been passed, and they might have been supplied with ; and the 
upon which they had given no reparation, they refusing to allow them that time, was upon the 
^nfisssed some few such discoveries had been matter to determine their interest, and take 
made to them, by which the forgery appeared away their estates, without being once heard, 
very clearly $ but os they had not power by the ^ and upon the bare allegations of their adversa- 
actof parliament to punish either forgery ries; and in those latter decrees .many in- 

? prjury, but must leave the examination and stances were given of that nature, yvherein the 
unishment thereof to the law, and to the evidence appeared to be very full, if time had 
judges of the law ; to that they had only au- been given to produce it. 
tlnritj txi ipake dccrepi upon such grounds as There was one very notable case deereed by 
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the Commissioners extremely complained of, 
and cried out upon by ail parties, os well Irish 
as English ; and for which the Commissioners 
themselves made no other excuse or defence 
but the receipt of a letter from the king; which 
was not thought a good excuse for sworn judges, 
as the Coniinisaioiiets were : It was tite case of 
the marquis of Antrim ; which case having been 
soMnucli upon the singe, and so much enlarged 
upon, to the reproach of the king, and even to 
the traducing of the memory of his blesseil fa- 
ther; and some men, who most contributed to 
what was unwarily done in that affair, having 
done all they could to wound my reputation, 
and to get it to he believed, that 1 misled his 
majesty, by my advice, to obl'gc that marquis; 

I think it a debt due to truth, and to the honour 
of both their majesties, as well as for my own 
vindication, to set down a very particular nar- 
ration of that whole affair ; by w hicli it will ap- 
pear how far the king was from so much as 
wishing that any thing should be done for the 
benefit of tlie marquis, which should he con- 
trary to the rules of justice. Whilst his majesty 
was in foreign parts, he received frequent ad- 
vertisements from England and from Ireland, 
that the marquis of Antrim behaved himself 
very undutifully to him; that he had made liitii- 
self very grateful to the rebels, by calumniating 
the late king ; and that he had given it under 
his hand to Ireton, or some other principal per- 
son employed under Cromwell, that his late ma- 
jesty had sent him into Ireland to join with the 
rebels, and that he was not ollended with the 
Irish for entering into that rebellion. Which 
was a calumny so false and so odious, and re- 
flected so much upon the honour of his majesty, 
that the king was long resolved, as soon as God 
should put it into his power, to cause the strict- 
est examination to be taken concerning it: tlie 
report having trained much credit w'ith his ma- 
jesty, by ihe notoriety that the marquis had pro- 
cured great rccommendaiious from those who 
governed in Ireland to those who governed in 
England ; and that upon the presumption of 
that he had come into England, and as far as 
St. Albans towards London ; from whence he 
was forced suddenly to return into Ireland by 
the activity of his many creditors, w'ho, upon 
the news of his coming, had provided for his re- 
ception, and would unavoidably have cast him 
into prison ; and no recommendation could 
have inclined those who were in authority to do 
any thing extraordinary for the protection of a 
person, who from tiie beginning of the Irish re- 
bellion lay under so ill a character with them, 
and had so til a name throughout the kingdom. 

The king had been very few days in London, 
after bis arrival from the parts beyond the seas, 
when he was informed that the marquis of An- 
trim was upon his way from Ireland towards 
the^court; and thef Commissioners from Ireland, 
who have been mentioned before, were the first 
(if I remmber well) who gave his majesty that 
information ; and at the same time told him Idl 
that his m^esty had heard before concerning 
the morquisi and of the bold calumnies with 


which he Itad traduced liis royal father, with 
many other paiticulars; all which they affirmed 
would be proved by unquestionable evidence, 
and by letters and certificates under his own 
hand. Upon this full information (of the truth 
whereof his majesty entertained no doubt), u 
soon as die marquis came to town, he was, by 
the king’s special order, committed to tlia 
Tower; nor could <iny petition from him, or 
intreaty of his friends (of which he had 
some very powerful) prevail %viih his ma- 
jesty to admit him into his presence; but by 
the first opportunity he was sent prisoner to 
Dublin, where he was comtiiitted to the castle, 
his majesty having given direction that he 
should be proceeded against with all strictness 
according to taw ; and to that purpose the 
lords justices were required to give all orders 
and directions necessary. I'he marquis still pro- 
fessed his innocence, and used all the nicnns he 
could to procure that he might be speedily 
brought to his trial, which the king likewise ex- 
pected ; but after a year’s detention in prison, 
and nothing brought against him, he was set at 
liberty, and hud a pass given Iran by jhe coun- 
cil there to come into England, lie then ap- 
plied himself to his majesty, demandinc nothing 
of favour ; but expected justice, and that after 
so many years being deprived of his estate, ha 
might at last be restored to it, if nothing could 
be objected against him wherein he had dis- 
served his majesty. He was a gt utlcman that 
from his youth had been bred up in the court of 
England ; and having married the duchess of 
Buckingham, he bad been very well received 
by both their majesties, and %vas frcquentlyni 
their presence; he had spent a very vast estate 
in the court, without ever having received the 
least benefit or advantage from it ; he had re- 
tired into Ireland, and lived upon his own estate 
in that country some years before the rebellion 
broke out; in the beginning whereof he under- 
went some suspicion, having had some corre- 
spondence with them, and possibly made some 
undertakings to them ; but he went speedilv to 
Dublin, and from thence transported iiimsefr to 
Oxford to his majesty, to whom he gave so good 
an account of all tliat had passed, that the king 
had^ no doubt of his affection to his service, 
though he had little confidence in his judgment 
and understanding, which were never very re- 
markable: Besides that, it was well known th a 
he had a very unreasonable envy towards the 
marquis of Ormond, and would fain have it be- 
lieved that hiH interest in Ireland was so great, 
that he could easily reclaim that whole nation 
to his mfyesty’s obedience; but tliat vanity and 
presumption never gained ilie least credit w itk 
his majesty. 

Upon the Scots entering into England with 
their army upon the obligation of their cove- 
nant,.andall his majesty’s endeav'ours iq pre- 
vent it being disappointed, the marquis of 
Montross bad propos^ to his majesty to make 
a jonrney privately into Scotland, and to get 
into the Highlands ; where, whh hts majeaty’a 
authority, he hoped he should be able lo draw 
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IjOgclliw tucb a body of men 89 might give bis 
imiatrymen cause to call for their own anny 
9Ut of fnglaad to secure themselves; and with 
Chb overturCt or upon the debate thereof, that 
Mflof Antrim (for he was then no more) might 
be likewise sent into Ulster, where his interest , 
lay, from whence he would be able to transport j 
a body of men into the Highlands, where he I 
had likewise the clan of the Macdonalds, who 
acknowledged him to be their chief, ami would 
be consequently nt his devotion ; by which 
means the marquis of Montruss would he 
enabled 4he more powerfully to prCcecd in his 
undertaking. The carl of Antrim entered upon • 
bis undertaking with great alacrity, and under- ! 
took to the king to perforin great matters in ' 
Scotland, to which his own interest and animo* 
sity enough disposed him, having an old and 
sharp controversy and contestation with the 1 
tear! of Argyll, who had dispossessed him of a j 
large territory there. All things being ndjubted 
for this undertaking, and his majesty being well 
pleased with the cheerfulness of the Karl’s un- 
dertaking, he created him at that time a mar- 
quis, gave him letters to the marquis of Or- 
niond, his lieutenant there, as well to sati'tty 
him of the good opinion he had of the marquis 
of Antrim, and of the trust he had reposed in 
him, as to wish him to give him all the assist- 
ance he could with convenience for the carry* 
ing on that expedition for Scotland ; and for 
the better preventing any inconvenience that 
might fallout byt^^e rashness and inadvertency 
of the marquis towards the marquis of Ormond, 
bis majesty sent Daniel O'Neil, one of his bed- 
ctfamber, into Ireland with him, who had great 
^owerover him, and very much credit with the 
marquis of Ormond, and was a man of that ad- 
dress and dexterity, that no man could so well 
prevent the inconveniences and prejudice 
which his natural indiscretion and levity might 
tempt the marquis to, or more dispose and in- 
cline the lord lieutenant to take little notice of 
those vanities and indiscretions ; and the king 
did likewise,, having no desire that the marquis 
should stay long in Dublin, and he promising at 
his going from Oxford, that he would iu person 
go into Scotland with bis forces, give him leave 
to . hold that correspondence with the Irish 
rebels (who bad the command of the most 
Northern parts, and without whose connivance 
at least he would very hardly be able to make 
his levies, and transport his men) as was neces- 
sary to that end : Within the limits of which it 
it probable enough that he did not contain him- 
self, and might say many things which he had 
not the least authority to warrant him in. 

Upon bis coming to Dublin, the lord-lieu- 
tenant gave him all the countenance he could 
. .wish, and' assisted him in all the ways he could 
to prosecute bb design ; but ihe men were to 
be raised in er near the rebels quarters;. And 
it cannot be denied but that tlie levies he made, 
ai nji wnt over into Scotland, under the com- 
mand of KalkeCo, was the foundation of all 
those wonderful acts which were alterwards 
'|MibnMd by tte arntpit of Mwitroas; they 


were 1,500 very good men^ with very good 
officers, all so bafdy, that neither the ill fare, 
nor the ill lodging iu the Highlands gave them 
any discouragement, and gave ibe first reputa- 
tion to the marquis of Montross of being at the 
head of an army, under which be drew together 
such of the Highlanders, and others of his 
friends who were willing to repair to him ; but 
upon any military action and defeat given by 
them to the enemy, which happened as often 
as they encountered the Scots, they w*ent al- 
ways home with their booty to their houses, 
and the Irish only staid together \sith thpir 
general. And from this beginning the marquis 
of JViontross grew to that power, that after 
many battles won by him with notable 
slaughters of the enemy, in one of which he 
defeated the marquis of Argyle, with his army 
of above treble the number of what Montross 
had, and in which the marquis of Argyle was 
forced to make his escape, by putting himself 
almost single into a boat, and so putting hitnself 
off into the sen, having left, besides others, 
many of his own name and family dean upon 
the ground; after which the marquis nt :\iont- 
ro99 marched victoriously with his nniiy, till he 
made himself muster of Kdinburtih, aud re- 
deemed out of the prison there the earl of 
Crawford, lord Ogilhy, and many others of Lis 
friends, who had been taken and sent thuher, 
with the resolution that they sh< uld all lose 
their heads; and the murquis of Montross him- 
self did always acknovvlcdgi*, chut the ^i^e of 
his good success was due and to he iniffUted to 
that body of Irish, winch had in tiie beginning 
been sent over by the marquis of Antrim; fo 
whom the king had ucknow'ledged the service 
by several letters all iu his ov\n hand, in which 
were very gracious expressions of the sense his 
majesty had of his great services, and his reso- 
lution to reward him. It is tme, the marquis 
of Antrim liimself had not gone over witii his 
men, as he promised to do, but stayed behind 
in Ireland, under prcrence of raising a greater 
body of men, with which he would venture his 
own person ; but eitlier out of jealousy or dis- 
pleasure against the marquis of Montross, nr 
having^ in truth, no mind to that service, he 
never pursued the one nor the other, but re- 
mained not only in the enemies quarters, but 
in their councils, taking all occasions to cross 
whatsoever the lord-lieutenant must desired; 
by which he gave so great a<! van rages against 
himself, and might, in strictness of law, have 
been as severely punished by the king as 
the worst of the rebels. At last, after tie had 
been taken prisoner by the English or Scotch, 
and made his escape out of their hands, lie 
transported himself into Flanders, and from 
tbeiice came into the West into the harbour of 
Falmouth, when the prince (his majesty that 
now is) was iu Cornwall ; to whom he imme- 
diately made tender of his service with two 
good frigates which he had, and in which were 
likewise a quantity of arms, and some animuui- 
tioii, which he had procured in Flanders, for 
the supply of Ireland. Most of the arms aad 
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ammunition were employed, with his consent, 
ior supplying of the troops and garrisons in 
Cornwall ; and his majesty made use of one of 
, she frigates to transport his person to Scilly, 
and from thence to Jersey; without which con- 
venience, the prince had been exposed to 
very great difii.culiies. And after all which, 
Dublin being given up to tlie parliament, and 
the king’s authority withdrawn fmm that king- 
dom, he again transported himself into l''ol:iiuJ, 
and joined with the Irish, :uid was hy them 
•cut into France, to desire the queen-inolher 
and the prince to send the marquis of Ormoiui 
to exercise his majesty's government in that 
ikiuiuloin ; which was done accordingly, in the 
manner as is mentioned before. 

The uiaiqiiis of Antrim ullcdged all these 
particnktr.K, and prodtioc'd many original letters ^ 
ii'om the late king, the queen-mother and the 
prince, in all which his services had been 
acknowledged, and many promises made to 
him ; and concluded with a full protestation, 
that he desired no pardon for any thing he had 
ever done against the king; but if that there 
was the least proof that he had failed in his 
fidelity to him, or had not, according to the best 
of his understanding, advanced his service, he 
Ipokcd fur no favour: Cut if his being in the 
Irish quarters, and consulting with them, with- 
out wliich he could not have made his levies for 
Scotland, and his joining with them afterwards, 
when his majesty’s authority was withdrawn 
from thence, do, by the strict letter of the law, 
expose him to ruin without his imijesty’s grace 
and favour, he did hope his majesty would re- 
deem him Aom that misery, ami that (lie fir- 
feiture of his estate should Ufit he taken, us 
if he were a traitor and a rebel to the king: 
And it appeared, that if he were restored to 
b 11 he could pretend, his debts were so great, 
and his creditors had that legal incnml.'rancc 
upon his fortune, that his condition, nt best, 
would not be liable to much envy. I'iiough 
the king had never been taken notice of to have 
any great inclination to the marquis, who was 
very little known to iiigi; yet this representa- 
tion, and clear view of what he had done, and 
what he had sntfered, raised great compassion to- 
wards him in his majesty’s royal breast; and he 
thought it would, in some degree, reflect upon 
ius own honour and justice, and upon the 
memory of his blessed fatlier, if, in a time when 
he passed by so many heinous transgressions, 
he should leave the nmrquis to the fury of his 
enemies,, for no other crime upon the matter, 
than for not havjng that prudence and justice 
in ins endeavours to serve the king, as he ought 
to liave had ; and the rigour he had exercised 
towards him upon his flrst arrival, in sending 
‘him to be tried in Ireland by those who 
enough wished his destruction, and that they 
had not been able to make the least proof 
ng;ainst him, improved his majesty’s good dis- 
positi0n towards him : Yet he refused positive- 
ly to write a letter to the commissioners on his 
behalf, which the marquis most import unate- 
If desired, as thie only thing that could do him 
▼ot. VI. 


good; but his majesty directed a letter to be 
prepared to the lord lieutenant, in wliich all his 
allegations and suggestions should he set down| 
and the truth thereof examined by the lord- 
llcutenant ; and that if he should be -found to 
have committed no greater faults against his 
majesty than those \>hich he confessed, that 
then the Icltcr should he sent to the Conimii» 
shrners, that they might sec both their majesties 
tcstiinuuies in such piiriic.ulars as wore known 
to tbciiibC'lves. And lliis le-.tter was very warily 
drawn, and being approved by his majesty, was 
sent accordingly to tlie lord-Iieulejiiiiit ; iiiid 
shortly afte r was, cuiurury it) his UKijcsty’s re- 
soinfjon, and contrary to my advice, ni»r| uiih- 
oiit niy k»io\vlt'dge and privity, likex' ise sent to 
ihs oommib^ioiior^; who had thoreupon made 
Mich a dcc;ee .ns is beft>re mentioned, and de- 
clared that fi^ey had made it only upon that 
ground : Which gave hib inajoriry some ! rouble, 
and obliged Inm to insert a clause in the next 
bill concerning that nllair. Aiitf this was the 
wliole proceeding that related t«> the marquis 
of Antrim, in which 1 had no temptation of .luy 
kind to incline me ; and I tlo yet want under- 
standing to comprehend how there was mure 
favour shewed towards him by his iiiajesiy, 
than he might in truth very reabOiiahly preienii 
to, what noise soever haih been raised, and 
what glosses soever have been made upon that 
wiiole transaction. 

When his majehty entered upon the debate 
of this third bill, whicli was trnnsmitti.d to him 
for a supidement and udduioii to the former 
two, he cjuickiy found the betlJement proposed^ 
and which was the end of the three bills, was 
now grown inor« dillicnlc than ever: All the 
mca£nre.s which had foniicrly been taken, from 
the great proportion of land which would re- 
main to be disposed oi*, were no iimre to be re- 
lied upon, but appeared to have been a wrong 
foundation from the beginning; which was now. 
made more desperate, by the vast proportion^* 
which had been assigned to the Irish by the 
commissioners decrees; and somewhat had in- 
tervened by some acts of bounty from his ma- 
jesty, which had not been carefully euongli 
watched and represented to him. The king 
had, upon passing the former bills, and upon 
discerning how much the Irish were like to 
suffer, resolved to retain all that' should by 
forfeiture, or otherwise, conic to his iiiiijesiy, in 
his own power, to the end, that wiien the settle- 
ment should be made, he might he ^djle to gra- 
tify those of the Irish nation, who had had any 
thing of merit towards lupi,or beed least faulty; 
but he had unawares swerved from that rule, 
and had made several grants, out of his royal 
bounty, to many of his servants, who had been 
encouraged by their friends in Ireland to make 
those suits, and had procured certificates from 
thence; which being produced to his niajeMy, 
had disposed him to those concessions, which 
otherwise be would not so easily passed s 
There was betides, in all such grants^ a nesv 
clause introduced, of a very new natu^; fqc 
they being grounded always upon IcUcgi pyt 
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of Englanrl, and passed under the Great Seal 
of Ireland, the letters were formed tbere^ and 
transmitted hither only for his majesi^^'s sign 
manual; so that neither Ills majesty's leaincd 
counsel at law, nor any other his ininistert 
(the secretaries only excepted) had any no- 
tice of such grants. The clause was, That 
if any of those lands so granted by his ma- 
jesty should be otherwise decreed, his majesty’s 
grantee should be reprized with our lands; to 
that many cases the greatest inducement to his 
iDuJestv s bounty being the uncertainty of his 
own right, wbicli the person to whom it was 
granted was obliged to vindicate at his own 
charge, his majesty was now bound to make it 
good if his grunt was not valid ; and so that 
which was but a contingent bounty, was turned 
into a real and substantial benefit, as a debt 
from his' majesty : Which created another difil- 
culty ill the settlement; which was yet more 
hard, because there were many claims of the 
Irish themselves yet unheard, all the false ad- 
measurements to be examined, and many other 
uncertainties to be determined hy the com- 
’ missiuners, which left those who were in pos- 
session, as well as those who were not, in the 
highest insecurity and apprehension. 

This intricacy, and even despair, which pos- 
sessed all kind of people, of any settlement, 
made all of them willing to contribute to any 
that could be proposed. They found his ma- 
jesty very unwilling to consent to the repeal of 
the decrees made by the Commissioners; 
which inu't have taken away the confidence 
and iissurunce of wlmtboever should be done 
hereafter, by making men see that what was 
settled by one act of parliament might be un- 
settled by another ; so that there was no hope 
by such an expedient to increase the number of 
acres, which being left might in any degree 
comply with the several pretences : The Irish 
found that they might only be able to obstruct 
any settlement, but should never be able to get 
such a one us would turn to their own satisfac- 
tion : The soldiers and adventurers agreed less 
among themselves ; and the clamour was as 
great against those, who, by false admeasure- 
ments had got more than they should have, as 
from those, who had received less than their 
‘ due ; and they who least feared any new exa- 
minntiuD could not yet have any secure title, 
before all the rest were settled. In a wor4, all 
men found that any settlement would be better 
than none ; and that more profit would arise 
from a smaller proportion of land, quietly pos- 
sessed, and husbanded accordingly, than of a 
much greater proportion under a doubefu! title, 
and an uncertainty which must dishearten any 
industry and improvement. ITpon these con- 
siderations and motives they met amongst 
themselves, and debated together by what ex- 
pedient they might draw light out of" this dark- 
ness : There appeared only one way which ad- 
tniiiistered any reasonable hope, which was, by 
increasing the stock fur reprisals to such a de- 
gree, that all men’s pretences might, in some 
measurei be proeided tor ; snd thei r was no 


other way to arrive to this, but by every man’s 
parting wiili somewhat which he thought his 
own: And to this they haii one encourage- 
ment, which was of the highest importance to 
them, which was, that this way an end would 
be put to the unlimited jurisdiction of the 
Commissioners, (which was very terrible to 
them) who from henceforth would have little 
other power than to execute what should be 
here agreed upon. In conclusion, they brought 
a proposition to the king, raised and digested 
between ihomselves, that all peisons who were 
to receive any benefit by this act, should abate 
and give a fourth part of what he had towards 
the stuck fur reprisals ; all which tlie Commis- 
sioners should distribute amongst those Irish 
who should appear most tit for his majesty's 
bounty ; and this agreement wabso unanimous, 
that though it met with some obstinate opposi- 
tion after it was brought before his majesty, 
yet the number of the opposers was so small m 
respect of the otliers who agreed to it, tluit they 
grew weary and ashamed of farther contention ; 
and thereupon that third Act of Settlement, as 
supplemental to the other two, was consented 
to by the king : who, to publisii to the world 
that nothing stuck with him which seemed to 
reflect upon the Commissioners to their preju- 
dice, resolved to make no change; and so, 
though Mr. Baron Rainsford, and sir Thomas 
Beverly, made their humble suit to his majesty, 
that they miaht not return again into Ireland, 
his majesty did not grant their request, and 
continued sir Edward Smith, who was now Chief 
Justice of the Common Pleas in that kingdom, 
sir Edward Deering, sir Allen Broderick, (who 
had succeeded Mr. ('oveutry in that ofiice, 
when he returned to court) sir Winstan 
Churchill and col. Cooke his Cornmissioners, 
to execute what w^as dune by this new act,, 
and so to perfect the settlement. These were 
all the transactions with reference to Ireland, 
which I was privy to, and iii which I assisted, 
as all the rest of my lords of the council who 
were present did ; and did very little more in 
it than any of the rest did, except when any 
dillicultics occurred in their private meetingt 
and debates, they sometimes resorted to me 
for advuTn ; which I was very ready to give 
them to the best of my understanding, beiitir 
very ready and willing to take any pains which 
might make that very diQicult work more easy 
to be compassed ; but as I never deserved any 
reward for so doing, so I never received the 
benefit of one shilling in money, or moiiies- 
wortb, f'lr any ttdng that was done in that af- 
fair ; and was so far from entertaining any 
'overture made to that purpose, that it is noto- 
riously known to some persons of honour, who, 
i presume, will be ready to testify the same, 
that when, upon his m:\j<:Sty’s firs| ketuni into 
England, some propositions ^ere made to me, 
of receiving tlie grant of some forfeited lands, 
and for the buying of other lands there, upoa 
the desire of the owners tht^^nf, and at so low 
a price, that the very profit of the land would 
ill ashore lime have paid for the purchase; 
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mod other overtures of immediate benefit in 
money, which others did, and lawfully might 
accept; 1 rejected all propositions of that 
kind, or relating to it, and declared publicly 
and privately, that I would neither have lands 
in Ireland, ur the least benefic from thence, till 
all ditfereiices and pretences there were so fully 
agreed and settled, that there could be no more 
appeal to the king, or repairing to his majesty 
and council for justice; in which 1 told them, 
1 should never be thought so competent an ad> 
viser, after I had any title of my own in that 
kingdom, to bias my inclinations ; and 1 never 
took a firmer resolution in any particular in my 
life, than to adhere to that conclusion : Yet, 
because it is notorious enough, that I did re- 
ceive afterwards some money out of Ireland, 
and have a very lawful title to receive more, it 
is necessary, for niy own entire vindication, to 
aet down particularly how that came to pass, 
and to mention all the circumstances which 
preceded, accompanied or attended that afiair. 

Amongst the hills which were first trans- 
mitted from Ireland after his majesty’s happy 
return, there was an imposition of a certain 
sum of money upon some specified lands, in 
the several provinces, (the nature whereof I 
caunot charge my memory with) which were to 
be paid to his luafesty within a limited time, and 
to be disposed of 'by bis majesty to such per- 
aoiis who hajj^ served him faithfully, and sulfer- 
ed in so doin^, or words to that elfect; for I 
may with a very good conscience say, that I 
never to this minute read the act of parlia- 
ment, and am almost confident that 1 never 
heard of it at the time when it passed, being 
often absent from the council, by reason of the 
gout, or other accidents, when such matters 
were transacted. 13ut very near two years 
after’his majesty’s return, I received a letter 
from the earl of Orrery, that there would be in 
his hands, and the earl of Anglesey’s and lord 
Mozzarin’s, (who it seems were appointed 
treasurers to receive the money raised by that 
act of parliament) a good sum of money for 
me ; which lie gave me notice of, to the end 
that I might give direction for the disposal 
thereof, whether I would have it returned into 
England to me in money, or laid nut in land in 
Ireland ; and he wished that I would speedily 
send my direction, because he was confident 
that the money would be paid in at least by 
the time that" tny letter could arrive there. No 
man can be more surprised with any thing, 
than 1 was at the receipt of this letter ; be- 
lieving that there was some mistake in it, and 
that my name might have been used in crust 
by somebody who had given no notice of it ; 
aud without returning any answer to the earl 
of Orrery, I writ by that post to the lord lieu- 
tenant, (for it was after his first going into Ire- 
land) to inform him what my lord of Orrery 
had writ to me, and to desire him Co inform 
me, by his own inquiry, what the meaning of it 
might he. Before 1 had an answer front the 
lord lieutenant, or indeed before my letter 
sBOiild come to his bands, I received a second 


letter from the earl of Orrery ; in which he in- 
turmed me, that there was now piud in, to my 
use, the sum of 12,600/. or thereabouts, and 
that there would he the like sum again receiv« 
ed at the end of six months ; sending me like- 
wise a particular direction to what person, and 
in what form 1 was to send my order for the 
payment of the money. I forbore likewise to 
answer this letter, lill I had received an answer 
from the lord lieutenant ; who then informed 
me at largo, what title I had to this money, 
and how I came to have it : That shortly after 
the passing of that act of parliament which 
had given his majesty the disposal of the money 
before-mentioned, the earl of Orrery had come 
to him, and putting him in mind how the 
Chancellor had r^ected all overtures wliich 
had been made to him of benefit out of that 
kingdom, (which refusal and ipany others, 
which shew how unsolicitous I have always 
been in the way of getting, is not more known 
to any man living than to the lord lieutenant) 
wished that he would move his majesty to con- 
fer some part of that money upon him ; ivJiich 
the lord lieutenant very willingly did, and liis 
tnajesty as chearfully granted : That a letter 
was accordingly prepared, and his majesty’s 
royal signature procured by Mr. Secretary Ni- 
cholas, wlio was at the same time comiiiaiiried 
by the king not to let me know of it ; and to 
which purpose there was likewise a clause in 
the letter,' whereby it was provided that I 
should have no notice of it, which the lord 
lieutenant said was by his majesty’s direction, 
or with his approbation ; because it was said, 
that if I had notice of it, I would be so foolish 
as to obstruct it myself : And that there was 
a clause likewise in the said letter, which di- 
rected the payment of the said money to my 
heirs, executors ur assigns, if I should die be- 
fore the receipt thereof. Of all which being 
thus fully advertised by the Lord Lieutenant, 
and of which, till that time T had not the least 
notice or imagination, I desired Mr. Secretary 
Nicholas to give me a copy of that letter, 
(which had been since passed as a grant unto 
me under the great seal of Ireland, accordiag 
to the form of that kingdom) which he gave 
me, with a larger account of many gracious 
circumstances in the king’s granting it, and the 
obligation laid upon him of secrecy, and the 
great caution that was used that I might have 
no notice of it. After I was informed of all 
this, I did not think there was any iteng left 
for me to do, but to make my humble acknow- 
ledgement to his majesty for his it>yal bounty, 
and to take care for the receiving and trans- 
mitting the money to me, and that I might re- 
ceive the same very honestly : I did thereupon 
wait upon his majesty with that duty which 
became me ; and his majesty was graciously 
pleased to enlarge his bounty with tliose ex- 
pressions of favour, and the satisfaction he 
had vouchsafed to take himself in the con- 
ferring his donative, that my much 

greater from that grace, than in the greatotse 
^ the gift. 
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' At the very same time, and the very day 
tbRtI received :lie letter innn the lorddieute- 
D^Ht^ t1\e late earl ut' P(^rt)dl)(| had conic tu 
xnej.and informed me of a difference that was 
fallen out tiecwecii the iord Lovelace^ and sir 
Bulstrodt' Wliicelucke, up a defect in the 
title to certain lands purcimsed Iiereiofore by 
the said sir ifulttroile VV iiitlocke from the lord 
Xi<»velace, und posseahcd by the other for many 
year& : That the lord Lovelace luid been com- 
pelled, in the late ill ciiiie>, for the raisini; of 
jiiouey to pay his compoMtiun, and other 
necessary to make sale of lifs manor of 

Biiiiisden iii the county of Wilts, and that sir 
Buhtrode WhitiocUe had purchased the same 
from him at a less price than in truth it was 
ivortli : That thon|^li the cnuveyaiices had been 
made and executed iviili ail the formality the 
doctrine of that time required; aiul that the 
lord Loiclace bad covenanted, that his sun, 
who w'.is then under aj^e, should join in the 
same assurance when he should accomplish the 
oge of one*aiid-twenty, which he had now 
newly done about the time we are mentioning ; 
and that the lord i.ovelace ivas resolved, 
though he was in his per>on liable tu the cove- 
nant, to take advantage of the alteration of the 
times, and to compel sir Bulstrode Whitlocke 
to pay him more money ; or that his son, who 
was tenant in remainder, should enter upon 
the land. The earl said, that he desired to 
make an end between them ; and that the 
lord Lovelace (whose great friend ho was) 
should receive some more money, wiiich his 
condition required, without so great a damage 
tq sir Bulstrode Whitlocke, as by the law he 
would bk liable to, however the other might 
Buffer in his person ; that upon conference be- 
tween them, he found that the manor of Bhins- 
den was joint'd to some land £ had in Wiltshire, 
mnd would be very convenient to me, and 
therefore wished that I would purchase it at 
a just value, which would produce a satisfac- 
tion to both the others. This proposition be- 
ing made upon the very day, us is said before, 
that I received the letter from the lord -lieu te- 
nant of IrclanrI, by which it appeared that 
there was near as much money already received 
tor me as would pay that purchase, besides 
what would be more received within 6 months 
after, 1 wished the earl of Portland to bring 
both the persons concerned to me within two 
days, in whicti time I would resolve what to 
do ; nor did 1 need much time to consider of 
it ; tli»> person who then rented the whole, and 
the laiui itsilf, being very w'ell known to me ; 
8o that when they all came to me at tlie time 
Mpointed, Mfici* a very short conference toge- 
ther, we agreed upon the purchase, and ap- 
jpoiiited the writings to be prepared and exe- 
cuted as soon as might he ; when 1 promised 
to pay more money than is usual in such pur- 
chases, presuming I could not at all be disap- 
in the return of that sum of money 
oin Ireland, which was the sole ground and 
encouragement 1 hpd to undertake that har- 
gaiu: But the very next letters 1 received 


from thence informed, roe, that the necessities 
of that kingdom had been such, that they could 
only return me 6,000/. and that they had been 
forced to make use of the rest for the public, 
which would without doubt take care to repay 
me again in a tew months ; and so 1 found my- 
self engaged in a purchase which I could not 
retract, upon a presumption of money which 
in that inanncr I was disappointed of: And 1 
have not only never since received a penny of 
what was due upon the second payment^ (and* 
wfiicli 1 presumed would have been so certain, 
tliat I assigned it upon the marriage of my se- 
cond son to him, as part of his portion), but 
the remainder of the first sum was so borrowed 
r taken from me, that no part of it hath been 
since paid to me, or to my use : By which, and 
the inconveniencies and damage which hath 
since ensued to me from thence, 1 may reason- 
ably say, that I am yet a loser, and involved 
in a great debt by that signal bounty of his 
majesty, which I hope will, in due time, bo 
made good to me under so good a security as 
an act of parliament ; and 1 have great reason 
to complain of those my very good frieiwls who 
first disposed liis majesty to that act of grate, 
and were not afterwards solicitous enough in 
their several places to make it eiTcctual to me. 
And this is a very true account of all that busi- 
ness, and of all the money w liich I ever receiv- 
ed ii'oni Ireland, with all the circumstances 
thereof; which, 1 hope, in the judgment of 
all impartial men, will not reflect to the preju- 
dice of my integrity and honour. 

The Sixteenth Article is, “ Tliat I have 
** deluded and betrayed his majesty and the 
‘‘ nation, in all foreign Treaties and Negutia- 
** lions relating to the late war/' 

I do heartily wish that those particular trea- 
ties, and the particulars in those treaties, had 
been mentioned, wherein it was conceived that 
I had deluded and betrayed his majesty, that 
I might have at large set down whatsoever' I 
have known and done in those treaties, and 
then it would easily have been made to appear 
how far 1 have been from betraying and de- 
luding him. It was never any ambition of my 
own that brought me to have a part in any 
treaty ; God knows, I heartily wished to have 
meddled in nothing hut the administration of 
that great ofiice the king thought tit to entrust 
me with ; but his majesty had so good an opi- 
nion of me then, that he required and com- 
manded my service in many of those treaties ; 
and therefore it will be necessary for me ac- 
cording to the method 1 have hitherto used, to 
mention every particular treaty that hath been 
entered into, since the time of his majesty’s re- 
turn into England, and the part that 1 have had 
in it : Being as willing to be called to the strict- 
est account for any other treaty he had made 
when he was abroad, or for hny other counsel 
I have ever given in iny life, piiblie or private ; 
wherein, T doubt not, I shall be found to have 
behaved myself (acconling to the weak abititieis 
Ood Ahnigiity givee me) with fidehty lo 
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my mteter, and with ali imaginable aififectiofi 
to ray country, hoar unhappily soever 1 am re- 
presented. 

The first treaty was with the crown of Por- 
tugal, in which 1 was none of the commissioners 
who treated, and was only present when any re- 
port was made by the commissioners to the 
council* board, where all the articles were de- 
bated; and 1 do not remember that there was 
any difference of opinion upon any of them ; 
and that treaty hath been generally held the 
best that hath been made with any crown, the 
merchants hiving thereby greater advantages 
in trade than they have in any other place, 
besides many other great benefits, with a great 
enlargement of his majesty’s empire. 

The second treaty was with the States of the 
United Provinces, in which likewise I was none 
of the coiniOisstoners who treated ; but all that 
was by them transacted was still brought to the 
council-board, and debated there in his ma- 
jesty’s presence ; in which the rule by which 
his majesty guided himself was, as 1 remember, 
tliat he would not remit any of those conces- 
sions which had been formerly made by them in 
their last treaty with Cromwell ; and their un- 
willingness to consent to that was the reason 
that their ambassadors proceeded so slowly : 
And his majesty had the less reason to be 
solicitous for expedition, because the king of 
France had given him his royal word, and pro- 
posed to himself, that the two crowns might 
proceed in their several treaties with the Dutch 
together, that so they might be brought to such 
good conditions, that they might live like good 
neiglibours with both the crowns, which, he 
observed, they were not naturally inclined to 
do ; and promised positively, that for his part, 
he would not conclude any thing with the 
Dutch, before he had entirely communicated 
the same to his majesty. Notwithstanding 
whieh engagement, France entered into and 
finished their treaty, and in it made that secret 
article, which they declared afterwards to be 
the ground and their obligation to assist the 
Dutch in the ensuing war. However, his ma- 
jesty proceeded not, till the Holland ambas- 
sadors consented to all which had been granted 
before to Cromwell; which being done, the 
peace was made and ratified on both sides, and, 
without doubt, with more advantage and honour 
to the English, than ever had been provided by 
any former treaty between the crown of £ng- 
huird and those States. 

From the two crowns of Sweden and Den- 
mark, ambassadors extraordinary arrived here 
shortly after his majesty’s return, and the seve- 
ral treaties were made with both those crowns 
before the departure of the ambassadors ; in 
neither of which treaties I was a commissioner, 
nor knew any thing that passed in either, but 
' as ft was represented at the council-board, and 
debated in bis majesty’s presence; nor did I 
ever hear that either of them was reckoned a 
disadvantageous treaty, both of them contain- 
ing as much benefit to the English as any trea- 
ties whieh had been made before, wish Ame 


crowns. It is very true, there were some un^ 
usual expressions of kindness and friendship in 
the treaty with D«5timnrk ; which in respect of 
that king’s being at that time in a very low 
condition, under the disadvantageous condi- 
tions of the treaty of Copenhagen newly sub- 
mitted to, and under almost as ill a treaty ex- 
torted from him by the Dutch, and yet being 
in teirible apprehension of some new oppres- 
sion from ttie one and from Che other, the am«- 
bassador did very earnestly solicit to have 
inserted, and were, upon great deliberatioiy, 
allowed and inserted by his majesty’s own 
particular direction ; in consklenuion of the 
near alliance in blt»od between his majesty and 
that king; and the civilities and obligations his 
majesty J.-ul received from Denmark, during 
his nuije^ity’s being in Hcdland, after the mur- 
therot Ills father ; and during his being in Scot- 
land, when the king of Denmark sent hiib 
horses, arms and ammunition; of which his 
majesty bad so great a sense, chat be was ofieO 
heard to say, that if it had pleased God to have 
brought, him home before rh.it disadvantageous 
pence at Copenhagen iiad becMi made, which 
was done by the cunnteiiance of the English 
ships, and the threats of those wiu> were then 
ambassadors from the go\endiig |>o\ver in Eng- 
land, that he would have done the be.st he 
could to have defoniled and protected him; 
and therefore he did very readily yield to (hat 
article drawn by the ambassador; his majesty 
decliiring at the same time, that he was very 
willing that those princes who were neighbours 
to Denmark, and from whom that kingdoin 
apprehended new oppressions, should know Ihr 
majesty’s resolution to support that king, and 
defend him from new injuries, to wJiich the 
policy of his governiiieut, as w ell as his inclina- 
tion, invited and obliged him; though it is 
very true, the king of Denmark did shortly 
after make very ill returns to' his majesty for 
that his so signal affection. 

These were all the treaties made by the’ king 
before the war with the Dutch, for there 
very little progress made cither with France or 
Spain for the reasons mentioned before, except 
only a short treaty with the elector of Bran* 
denburgh: which treaty, for the most ^art, 
was particular with reference cMily to the prince 
of Orange, his majesty’s nepheiv, and for the 
better ordering of his affairs ; in which treaty 
his maje-sty likewise employed five or six of hit 
privy-counsellors ; and the fow articles betweefi 
nis majesty and that elector in point of state; 
were likewise transacted hy them, bnd debated 
and considered at the council-board, and in 
which all thingarwere inserted for his majesty’s 
benefit and service : and if they had not been 
afterwards violated by the elector, his majesty 
had reaped much fruit and! advantage even bf 
that treaty. 

After the war was entered into with Hol- 
land^ his ms^esty sene Mr. Coventry to Swedert; 
and sir Gilbert Talbott to Denmark, to disuse 
those Cwo'crowna to a confidence in ^^h oimer, 

and then ta^rf«posc them both to^adhtet Uk hti 
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majesty^ or at leasr not to favour or assist the 
Diltch. The treaty with Sweden succeed^ to 
his miyesty's wish and was concluded in a 
league defensive, very much to the king’s satis- 
faction, and with .the full approbation of the 
whole board ; that crown hitviiig manifested so 
much affection to his majesty, and such au in- 
clination to an iiitire cotij unction with him, 
that upon very reasonable conditions they wouiU 
have been induced to have entered into a league 
offensive, and even in the present war against 
the Dutch: In order to which, they sent their 
ambassadors hither, at the same lime when 
Mr. Coventry returned, and they became the 
mediators for the peace ; having first declared 
to his majesty, that if the treaty should prove 
ineffectual, the crown of Sweden would ini- 
inediately join with his majesty in the war 
against the Dutch. What became of the other 
treaty with Denmark is publicly known, his 
majesty having declared to all the world how 
perfidiously he was treated by the Dane. 

There remains only one other treaty to be 
mentioned, which is the last with the Dutch, 
upon which the peace was made ; and there- 
fore it will be necessary to set down the induce- 
ments to that treaty, the whole progress and 
concUision of it : by all which it will easily ap- 
pear that his majesty was neither betray^-d or 
deluded in it; or if be were, that it was not 
done by me. After so many encounters and 
various successes in the war, which had been 
carried on with a much greater ex pence than 
his majesty, at his first entrance into it, was 
persuaded it would cost him, when he saw the 
strength and power of the Dutch so much in- 
creased by the conjunction of France and 
Denmark, which supplied them with money, 
ships, and (what they had more wanted) with 
men as many as they desired; and that all the 
propositions he could make to Spain cimld 
not induce them to enter into such alliance 
with him as might embark them against France; 
notwithstanding it was evident to all but them- 
selves, that the French resolved to break the 
peace with them, having at that time pub- 
lished those declarations, which they afeer- 
wanit made the ground of the war : his majes- 
ty clearly discerned, that the Dutch grciv less 
weary of the war than they had before seemed 
to have been ; and that they would be able, 
with that assistance and conjunction, to conti- 
nue the war with less inconvenience than his 
majesty was like to do. He had found it ne- 
cessary for the streigh toning the trade of the 
enemy (the tiepriving them of which could only 
induce the Dutch to desire a peace, and which 
he could not do by the streitgth of his own 
ships, which were still kept together to encoun- 
ter their fieet) to grant as many commissions 
Upon letters of mart to private men of war as 
desired the] same, and with such strict orders 
and limitations as are necessary in those cases; 
and he found indeed the advantage very great, 
in the dami^e those men of war did to the 
enemy, which whs considerable, and gave 
them great trooble; on the other side, the 


common seamen chose much rather tQ go on 
board those men of war ; where their profit 
out of their shares of the booty was greater, 
and their hazards much less than in the king’s 
ships, where they got only blows without- 
booty, tliough their pay and provisions were 
much greater than they had been in any for- 
mer times; so that when the royal fleet was to 
be sent out, there was greater ditficulty in pro- 
curing seamen and mariners to man it. And 
then, whereas the advancement of trade was 
made the great end of the war, it was now 
found necessary to suppress all trade, that there 
might he mariners enough to furnish the ships 
for the carrying on the war; and this incon- 
venience produced another mischief; for, by 
the great diminution and and even suppres- 
sion of trade, there was likewise so great a fall 
in the customs, excise, and all other branches 
of the king’s revenue, that it was evident 
enough, tliat his majesty would have very little 
to carry on the war, but what should arise by 
imposition in parliament upon the people; 
who already complained loudly of the decay of 
their rents, of the small and low price which 
their coiiimodities yielded by the cessation of 
trade, and especially by the carrying out of all 
the money in specie from the several counties, 
to London, for the carrying on of the war ; 
and the parliament itself appeared to be so 
weary of it that instead of granting a new sup- 
ply, proportionable to t!ie charge, they fell 
upon expedients to raise money by sale oV part 
of tiie king’s revenue, which ivns already too 
small to support the ordinary and necessary 
ex}>encc of the crown : hut above all, his majes- 
ty was most discouraged by the extreme licence 
of the seamen in general ; but especially those 
who were called }»rivatecrs, set out in the parti- 
cular ships of war upon adventure, who made no 
di'stinction between friends and foes; bur, as if 
the sea bad been their own quarters, they 
seized upon all ships which came witliiii their 
view, and either pillaged them entirely, and so 
dismissed them, (which they usually did to 
those which they foresaw would be delivered 
by the course of justice) or else brought them 
into the harbours after they had taken from 
them what they best liked. And then the for- 
mal proceedings in the court of admiralty, 
were so dilatqyy and involved in so many ap- 
peals, that the prosecution of justice for inju- 
ries received grew as grievous as ihe^ injury 
itself; which*dreiv a universal clamour from all 
nations, that, without being parties to the 
war, they were all treated as enemies. France 
had made the damage they had this way 
received, and the interruption of their trade, 
a great part of their quarrel, and one ground 
of their conjunction with the Dutch. From 
Spain, which really wished better to us than 
to our enenies, the complaints were as great 
that their whole trade was destroyed; their 
ships of Flanders, which supplied Spain 
with what they wanted for themselves, and 
with what was necessary for their trade and 
intercourse with the Indies, ware ail taken 
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M Dutch, because it was Tcry hard to dis- 
tinguish them hy their language ; whicli was 
likewise the case of all the Hans-Towns, which 
made grievous complaints, and had, without 
doubt, received great damage. Those pro* 
vinces of Italy, whose 'dominions reached to the 
sen, as the two republics of Venice and Genoa, 
and the duk'e of Florence, expostulated very 
grievously for their several ships taken by 
those freebooters of Scotland and of Ireland, 
both which nations enriched themselves very 
much upon such depredations ; and how much 
soever the royal navy was every day weakened, 
the number of the men of war wonderfully in- 
crease ; so that those kind of ships, of Eng- 
land, Scotland, and Ireland, covered the whole 
ocean; and of those ships which were taken 
and carried into Scotland or Ireland, (in Eng- 
land there were many re-deliveries) it was ob- 
served, that there were * Vestigia nulla re- 
‘ trorsum/ Even Sweden itself, with whom a 
new stricter alliance was then entered into, 
with as severe restrictions to that licence of the 
men of war as could be contrived for the 
liberty and security of the trade of that crown, 
complained exceedingly of the violation of all 
those concessions and provisions, aiicfthat their 
ships were c ery day taken and plundered. 
And this universal complaint began to awaken 
all princes to a jealousy, that the English en- 
deavoured to restrain ail trade, till they could 
make themselves the entire masters of it. And 
it is very true, in the first entrance of the war 
there had been many unskilful expressions, 
even in the parliament, ns well as in the fre^ 
quenl discourses of parlianieiit-inen, that by 
this war, and hy suppressing the Dutch, (of 
which they made not the Knist doubt) the king 
would be able to give law to all the trade of 
the world , and tiiat no ships should pass the 
tea without paying some tribute to England ; 
which liberty and rashness in discourse, inade 
» great impression upon those who ^vished any 
mischief to the Dutch, till they saw what dan- 
ger might ensue to themselves by the success of 
the Englisfi ; and thereupon wished that they 
might break themselves upon each other, 
without advantage to either party: and this 
general temper and complaint made thn deeper 
impression in his majesty, by his disceroing an 
extreme difficulty, if not an impossibility, to 
give a just remedy to it; and, consequently, 
that he should be shortly looked upon as a 
common enemy. He had taken^very great 
pains, upon deliberate consultations, to sup- 
press that odious irregularity and destructive 
licence that was practised amongst the sea- 
men, and had, in many particular cases, him- 
self examined the excess, and caused exem- 
piaiy-justice to be done upon the offenders, and 
restitution to be made of what had been taken, 
at least of what was left ; for no justice could 
reserve the iniiired persons from being losers ; 
e granted such rules, and privileges, and pro- 
tection to the ports of Flanders, and to others 
of his allies, as themselves desired, and looked 
vpon ns their full security ; but then he quickly 
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I found, that from those very ports, and in those 
' very ships which enjoyed those privileges, the 
‘ trade of the Dutch was driven on : so that it 
was evident enough, that hy that liberty which 
other nations ihougkil themselves in justice in- 
titled to, if lint i*esu'aiucd, the Hollandera 
themselves would be easily able to carry on 
their whole trade in the ships of Flander^ 
Hamburgh, and the other free towns, or iu 
their own !»hips owned by the other ; and that 
the reiktraiiit would be likewise ftnposrible^ 
without a total suppression of the men of war, 
and a revocation of all commissions granted 
to any of them ; w'hich must likewise be at- 
tended with the fretdoTii and security of trade 
to all his majesty s enemies. In the last en- 
counter at sea, the Prince Royal, and three 
others of his majesty^s navv^ had been lost ; 
and another (the London) and been burnt in 
the river by the negligence of the seamen ; for 
there was never any discovery made, that there 
was any purpose or malice in it: Tlie French 
had obliged themselves, that the duke de Beau- 
fort, admiral of France, should, with the wholu 
fleet under his command, amounting to eigh- 
teen good ships, join with the Dutch ; and the 
king of Den murk was likewise engaged to send 
all his greatest ships, which were ten or a 
dozen, in order to the like conjunction. So 
that his majesty clearly discerned that tho 
enemy would be mucli superior to him in 
strength and power, though he should have 
been able to have manned and set out all his 
royal navy ; which he very well foresaiv lie 
should not be able to do, both for want of 
money, and want of seamen, who were alreadj^ 
in great disorder and muriny for want of their 
pay, of which there was indeed a great nr rear 
due to them ; and which was worse, there was 
grown such an aniiuosity amongst the principal 
officers of the fleet between themselves, that 
the whole discipline was corritpted ; so that it 
was hard to resolve into what hands to put tho 
chief government thereof, if it could have been 
made ready. Upon which, and the whole states 
of affairs, upon dclihcraiion and frequent con- 
sultation with tho principal offieers of the sea, 
and such others whose experience in such 
matters rendered them most capable to give 
advice, his majesty found it most counsel lable 
to resolve to make a iJefeiisive war the next 
year, and to lay up all his great ships ; end to 
have some squadrons of the lighter vessels con- 
tinue ill several] quarters assigned co them, 
which should be ready to take an^ advantage 
which should be otfered ; and that there should 
be likewise ready in the liver another good 
squadron of ships against the ^nd of the 
summer, whicli being ready to join with} those 
whicli lay out, when the enemy was weary, 
and their ships fold, should be able to make 
many notable advantages upon them; of which 
they who advised it were so confident, tliat they 
did believe this defensive way, thus ordered 
and prosecuted, would prove a greater damage 
to the enemy in their trade, an J all other ret- 
pects, than ' they Jiad ever yet undergone. And , 
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in oil this counsel and resolution J had no other 
part than lieiqg present ; and not understand* 
the subject matter of the debate^ I thought 
myaelf not to be able to answer any of the 
reaspns whicli bad been alledged. 

These considerations, upon a full survey of 
his. ill cQiidiuon at home and abroad, induced 
his majesty to wish that there were a gor>d end 
of the war; which inclination his majesty 
vouchsafed to inform me of, well knowing that 
I would be very glad to contribute all I could 
to it, as site thing 1 desired most in this world, 
and which 1 thought would prove ‘tlie greatest 
lienefit to the king and kingdom ; and liis ma- 
jesty likewise told me, that he found nil those 
who had been most forward and impatient to 
enter into this war, were now weary of it, and 
would be glad of a peace ; so that there re- 
tunined now nothing more to do, than for his 
majesty to advise with whom lie thought ht 
(Cor tliere seemed many reasons to conceal 
both the inclination to peace, and the resolu- 
tion not to set out a summer fleet, from being 
publicly koown) what method to observe, and 
what expedients to make use of, for the better 
^curing this wisbed-for peace, without appear- 
ing to be too solicitous or iinporlunnCe for it, 
or so weary of the war as in irutli he was ; and 
to this consultation his majesty was pleased to 
call, together with his royal brother, prince 
B.upeit, the general, thf? Lord IVcasurer, myself, 
and those other honourable persons with whom 
he used to atlvise in his most secret and most 
important oilairs. 

That whicli occurred first was, to consider 
^’heiher there were any hope of. dividing 
the French from the Dutch ; upon which 
supposition the prospect was not unplea- 
sant, the war with one of tlicm heiiig hope- 
fully enough to be pursued ; the conjunc- 
tion was only formidable: And to this pur- 
pose several attempts were made both in 
France and Holland ; both sides being equnliy 
resolved not to separate fixmi each other, till a 
joint peace should be made with Kngland, 
though they both owned a jealousy of each 
ptUer, those of liolUnd having a terrible ap- 
prehension and foresight of the king of France’s 
designs upon Flanders, which would make 
his greatness too near a neighbour to their 
territories ; besides, that the lo^ic of his 
demands upon the devolution and nullity of 
the former ' treaty upon the marriage, was 
equally applicable to their whole interest, 
as it was ^ to their demands from the king 
of Spain : And France, upon all the at- 
tack's they had made both in I’nincc with the 
ambassador tlirre, and in Holland by their own 
giiibasaiuior,. found clearly, that they were to 
expect no assistance from the Dutch iii their 
designs, and that at least ttiey wished them ill 
success, and would pt^bably contribute to it 
upon tlws flrat occasion ; and this made them 
wUling to drtennine their so strict alliance, 
which was already very chargeable to them, 
and not like to be attended with any notable 
advantqgei asusept ia weakcoipg an ally from 
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whom they probably promised themselves inora 
good. However, neither the one or the other 
Could be induced to enter into any treaty .apart, 
tiiough they both seemed willing and d^irous 
of a peace: in order to which, the Dutch, 
through tlie Swedes ambassador's hands, had 
writ to the king» to offer a treaty in any such 
neutral place as his m^estv should make choice 
of; professing that they should make no scru- 
ple of sending their ambassadors directly to 
his majesty, but that their conjuoction with 
the other two crowns, which required a neutral 
place, would not admit that condescension ; 
and at the same time they intimated to the 
Swedes ambassadors, that the king of France 
would not send his ambassadors into Flanders, 
or any place of the king of Spain's dominions ; 
and therefore wished that his majesty would 
make choice of Disseldorp, Cullen, or Frank- 
fort, or Hmnhorough, or any other place whicli 
his majesty should think more convenient than 
the other, under that exception : All whicli 
places, and in truth any other out of the king 
of Spain's dominions, were at such a distance 
(the winter being now near over), that there 
could be no reasonable expectation of the fruit 
of the treaty in time to prevent more acts of 
hostility. 

About this time the earl of St. Albans having 
been sent into Kngluiid by the queen-mother 
upon her own particular affuirs, M. De Ru- 
vigny did write to him, that that court did 
earnestly desire a peace ; and that, if he were 
ill France, he did believe bome expedient 
might he found that would produce the same ; 
and he continued for many w'eeks together to 
write very earnestly to the earl of St. Albans 
to come into France with authority to treat 
and conclude - a peace, and that it might be 
made before suspected. All wdiich letters the 
earl shewed to his majesty. M. De Uuvigny 
was a person very well known to the king, 
and many others in the court, to he too w’ise a 
man to write upon such a subject, and in such 
a manner, without very good authority ; and 
that he was likewise a man of honour, and 
would not suffer himself to be made use of upon 
any unworthy design ; and therefore his ma- 
jesty concluded, that it would be fit that tlie 
earl of St. Albans should transport himself into 
France: who having dispatched all the busi- 
ness for which he was sent by the queen, hit 
return could administer no cause of jealousy to 
any ; nor hud he so much as a letter of credit 
from the king, and only had direction .to uo- 
dersTund from M. De Ruvjgny, upon whai 
ground he had so earnestly invited him over^ 
and to receive any proposition he or any body 
else should olfer in order to peace, which ho 
sbo*uld transmit to his inajcsity, and expect aa 
aiifiwer ; with a positive, negative instruction, 
tirat if any proposition should he made to him 
tc>. oblige his majesty to assist the French 
against Flanders, he should utterly reject it. 

• At the same time the baron De Issnla, who 
was envoy from the emperor, and a much more 
dexterous nan than the Spanish, amha^wdor^ 
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and so more relied upon in Maciriil as well ns 
Vietuia, in those affairs whicli concerned their 
joint interest, pretended to have received h t- 
ters from Holland, by the consent and with the 
privity of De Witt, .that they had there a 
great mind to peace; and that if Dc Witt, 
who was looked upon as the only man that op- 
posed it, mif;ht receive any assurance of the 
good-will and protection of the king, he would 
be willing to negociate the peace, wdiether 
France should be willing to it or no ; and 
the baron (who had nothing more to solicit on 
the emperor’s behalf) offered immediately to 
take his leave and return to Brussels, and 
from thence he would go incognito to the 
Hague, and ctiiifer with Dc Witt, and would 
thereupon give his majesty advert rsement what 
be might depend upon. The king would have 
tliought the better of any peace that had been 
procured without the interposition of France, 
and therefore willingly consented to his 
journey ; and gave him leave to assure De 
Witt, that he should ffnd all possible good-will 
und friendship from his majesty, and that his 
iiiiijosty desired nothing more than a just and 
an honourable peace, and upon such conditions 
us might make it lasting. • 

Whilst these matters were in agitation in 
France and in Holland, the Swedes ambassa- 
dors earnestly solicited for an answer to the 
letter they presrjnted to his majesty from the 
States, concerning a neutrni place ; which put 
his majesty to another deliberation. Not to 
return any answer, would be interpreted a re- 
fusal of the Treaty, and so make his majesty 
appear to all Christian princes to he better 
pleased with the war. To accept of any of 
those places insinuated from the Dutch, would 
be against his dignity, in so far condescending, 
to the unreasoimhle impositio?i of the king of 
JFraiice; and yet to nominate any place in 
Flanders for the IVeaty, after France had so 
positively declared itself, would be interpreted 
both by France and Holland as a rejection of 
the Treaty, at least would make France less 
solicitous For a good end of it. When his ma- 
jesty called that coniu'ittce of the hoard to 
consult upon some expedient in this affair, he 
proposed himself one expedient, which I nm 
sure I had not Jiea.'d of before; which Was, 
to moke choice of the Hague for the place to 
treat in. The condcscciisinii to Holland, in 
sending his ambassadors to treat in their own 
province, was, not, upon a disquiMtion of it, 
thought to he of that importance, as to neglect 
the benefits and conveniences which might rea- 
sonably be expected from the having it in that 
place. The people were not only generally 
very weary of the war, and desirous of a peace, 
but the States themselves were very much di- 
vided, and De Witt had been exposed to many 
difficuliies and reproarhe'*, under the character 
of being the sole person who desired the pro- 
secution of the war ; and he had prevailed 
most, by taking upon him to assure the States, 
that the king had no thoughts of peace, but 
only laboured to separate France from them, 
VOL, VI. 


and divide them amongst themselves. There 
could not be a greater manifestation of his 
majesty’s ardent desire of peace, than by offer- 
ing to send his ambassadors to the place where 
the body of the States themselves resided, and 
who w'otild be the only judges of the reason- 
ableness of what his majesty should propose;, 
and by being upon the place m'giit give ail c x- 
pedition to the work : besides, that all ' other 
princes concerned had their ministers likewise 
there ; and therefore if his majesty’s overture 
in this particular should he rejected, all the 
world would conclude that the Dutch would 
uot endure so much as to hear of pence. And 
upon these reasons the resoluciod was taken 
to name the Hague for the place of the Treaty, 
and his majesty’s letters were dispatched ac- 
cordingly. 

The first news we heard from Paris and the 
Hague, after the earl of St. Albans being ar- 
rived tiierc, and the baron Delssola at Brussels, 
was a great complaint, that the kitig had sent 
the baron Dc Issola privately to the Hague 
with overtures of peace ; but especially with de- 
sign to divide Holland from rraiico, and to per^ 
suade them to ln‘cak their alliance with them ; 
in which there were some particular expressions 
which his majesty had in truth used to the 
baron De Issola, and many other which he had 
never used. The king had reason to conclude 
from hence, that J.)e Wilt was never to be 
trpa*‘ed witbul privtvtely; and that the baron 
De Tssola w'as not to be trusted, he having per- 
suaded and prevailed with his majesty to give 
him leave to speak with De Wilt upon soine.iet- 
tershc had shewed the king from M. Fiiquctt, 
the emperoi’s envoy at the llague, a gcnllcmaa 
not unknown to his majesty, and of a very 
clear reputation ; wherein there was mention 
of a di.-uourse made by De Witt lo him, which 
might vciy well encourage the king to give 
that in charge to the baron, which his majesty 
had in trUvli comiii(M)dcd to him : nor in truth 
had it been material, if be bad said no mote 
than his riinjesty gave him leave to do; which 
yet he promised not to mention, except he 
clearly discerned the other to he very willing 
to dqi^ as freely with his majesty ; but it plainly 
appeared that the baron had far exccc ded his 
commission, and said many things for which 
he had not any power, and which in truth had 
never passed in discourse between the king 
and biin. And as the king of- France had al- 
wrays expressed tlie greatest prejudice, and the 
most bitter jealousy, from the* time that lb© 
Baron was designed for Eiigland, as a person 
who deligfited in nothing so much as in puzzling 
and perplexing, and creating intricacies in ail 
treaties in which he had ever been engaged, 
which had been many in several courts of 
Christendom ; so indeed his parts were most 
proportioned for embroiling and for preventing 
any conclusion, in wliich he gave himself leave 
to say and do any thing which he tlmught would 
contribute to his end, vrithoul Mje consi- 
deration of ingenuity or sincerity in tbu ro^atter; 
though otherwise it cannot be denied mt ho 

2 K 
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a man of great parts, and of a universal 
Wderstanding in the affairs ofChristeudoin. 

" At the same time the king of France com- 
plained of the authority given bjr his majesty 
to the baron Delssola, we found in the Dutch 
printed Gazette, the copy of a letter written 
then by the king of France himself to the States ; 
in which ho informed them of the earl of St. 
Albans being newly come to him with propo- 
sitions from the king of England in order to 
peace ; and that he had a plenipotentiary com- 
mission to treat and conclude, mentioning some 
of the conditions he had offered ; and therefore 
desired that they would arm tfieir ambassadors 
in France to join in the Treaty. This gave his 
majesty great offence, and just cause to suspect 
tlrat whatever pretences France had made, it 
did not at all desire the peace ; and he had the 
more reason to complain of this injury, because 
there was not the least colour or ground of 
truth in the relation, the earl of St. Albans 
having not any thing like of commission; nor, as 
he protested upon this occasion, (whereof he 
had likewise taken notice at Paris, and com- 
plained before he could have any advertisement 
from England) had he ever pretended to have 
the least power^from his majesty ; nor had he 
ever mentioned any of those particulars to any 
person which were so formally inserted in that 
kiugV letter to the States : and his majesty 
was the more conlirnied in his belief that France 
would not contribute to the peace, because they 
did at this very time, with equal passion to De 
Witt himself,, oppose the Treaty at the Hague; 
ag^iinst which they could have no reason to ex- 
cept, if they had a mind to the peace, unless 
they hoped, by the trick that is mentioned be- 
. fore, to have got the Treaty to Paris by a coni- 
minion to the Earl of St. Albans; which they 
had tried all the ways they could to obtain, and 
his msuesty had as positively refused *to grant, 
and then resolved to insist on the Hague, or 
upon some place in Flanders, let the success be 
what it would. 

During this agitation, an express was sen’ 
over from the earl of St. At bans, with tw< 
papers which he had received from M. de Ly 
onne, and both in his own hand, wlikh ori< 
ginals were sent to the king; the one con 
tained a proposition for the peace, tliat there 
should be no mention of the charges of ihi 
war, or the damages received by it on eithci 
side ; but that it should be in his majesty*! chdic< 
whether all things should remain in tlie stat< 
they were at present, either side to keep what 
it had taken, and were possessed of by reason 
of the war ; or that both sides should come to 
an account, and either be repaired by the 
other for the damages it liad susiained ; uud 
that after his majesty had made his election of 
Aose two particulars, from thence the peace 
should be observed between the king atul the 
Dutch, according to the last treaty which had 
been made at Ijondon after his majesty's re- 
turn. ThjS other paper was a proposition 
made to his majesty, that he would promise 
•nder his band that be would not, during the 


space of a year to come, eiiter into any treaty 
to the prejudice of France, nor give any as- 
sistance against Frauce during that year, this 
overture being made about me beginning of 
March ; and in consideration hertot^ the king 
of France would restore the island of St. Chris- 
topher’s, which he had newly taken from the 
English, and would undertake that the Dutch 
should consent to the peace upon the condi- 
tions formerly mentioned ; and that the treaty 
should be, if bis nfajesty desired it, at Dover or 
Canterbury, since it would not be possible to 
persuade De Witt ever to consent that it 
should be at the Hague; which he looked 
upou as a design only to countenance the 
party of his enemies : and at the same time 
the States writ again to the king, and offered to 
treat at Dover or Canterbury. 

Though his- majesty had, in all his answers 
to the Dutch, demanded satisfaction for the 
damages he had sustained, and for the charge 
of the war; and made little doubt, if France 
had not entered into that conjunction, that 
they would have been induced to have made 
some compensation towards it ; yet the case 
was now altered, and they thought themselves 
bj^the new alliances to stand upon the ad- 
vantage ground, so that his majesty found any 
demand of that kind would not he submitted 
to ; nor, in truth, had the like been insisted 
upon in any treaties of this age, after the 
longest or sharpest war that had been made. 
Hereupon, after full deliberation, Ins majesty 
was well contented to accept of the proposi- 
tions made by the king of France fur the peace, 
and made choice of ike first alternative, that 
both parties should be contented to enjoy what 
they had got without ony account, the Dutch 
having lost very intich more than the English ; 
and we having taken from them in Guinea, 
and upon that coast, more important places 
than they had taken from us ; and the restitu- 
tion of St. ChrUtopher’s by the king of France, 
put bis majesty into the same condition in his 
lantations in the Vicbt Itidits, as he had been 
cfore the war. 

When bis majesty thought that all things 
iipfin the matter iiad been adjusted, and eared 
I be less where the treaty should be; and hav- 
ing sent such an answer into France as was 
punctually agree'able to what had been thence 
desired ; he received another dispatch from 
thence, with infinite excuses, and protestations 
of sincerity, that the Dutch had expressly re- 
fused to consent to a peace, except the king 
would remit and part with the island of Pola- 
ro«>ne in Mte East Indies ; an island which bad 
been formerly taken by the Dutch from the 
Enslish with very foul circumstances, and die 
re-delivery whereof was promised by them in 
their treaty with Cromwell, and again renewed 
ill thtrir last treaty with die king, and bis ma- 
jesty had sent ships iliitber to receive it; 
which not being delivered upon pretence of 
want of some formality in the deinandiag, it 
was one of the grounds of the present war, ay 
aa indigiuty and. breach of fmth towards bis 
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mmesty : tlicmgh they protested tliat it was 
oiify the fault of their governor in those, partSi 
who for want of an order fniin the East India 
Company^ though he did receive the order of 
the States General^ had not refuted, hut de- 
layed its delivery ; and tlmt that, and all other 
orders that could be required, were again re- 
newed, and already seut thither, and they 
were confident the place was by that time 
given up. It was ulledged by the king of 
France, that the Dutch had always declared 
to him, in all the discourses which had been 
between them of a treaty, that they would 
never restore Polaropne : and M. de Lyoiine 
protested, that he had never known that the 
restitution thereof was comprehended in the 
last treaty, but conceived that it would fail 
within the alternutivc, if the king should 
make clioice of that ; which he had done, 
or otherwise would fall into the account: 
and concluded with ii very earnest desire, 
that the king would rather yield in that 
particular, than break the treaty for an island 
which was nothing worth for the presenS^ 
nor could be made valuable in less than seven 
years ; with a protestation still, that he would 
do all- that was in his power to persuade 
the Dutch to part with Pularooue; hut if 
they should deny to do it, he could not separate 
himself from them upon that point, since they 
had still mentioned it as a condition : but if his 
majesty would yield in that particular, all difii- 
culties should be removed, and the Treaty 
concluded without any new obstruction. This 
unreasonable litigation, and the receding from 
what had been so fully undertaken before, re- 
moved all confidence from his mqjesty of the 
sincere inteutioiis of France; nor could he 
foresee what other new scruples would arise 
from the oue hand, and be admitted hy the 
other. However, after a full deliberation with 
bis council upon the whole state of his afiairs, 
and after having communicated to them all 
that had passed, he did resolve not to reject 
the Treaty, but was contented that Breda 
should be the place ; not thinking it fit, for 
many reasons, to bring the Treaty to Dover or 
Canterbury, to give the enemy that advantage 
if it should prove inefleciual, that it should be 
broken in bis own dominions: or to make 
other advantages by infusions to the people, 
who were generally more dissatisfied than they 
had reason to be: and tiicreiipoii his majesty 
named the lord Hollis, and Mr. Hehry Coven- 
try of his piajesty's bed-chaiuber, for his am- 
bassadors in that Treaty, men very well quali* 
fied for tlie service, who were diipatcheci to 
Breda as soon as was possible, which was about 
the begiimiug of IVlay; France having pro- 
mised, that the fleet under the co.inmimd of 
the duke de Beaufort should remain in the 
port, and that he would use his utmost power 
to dispose the Dutch, in the entrance into the 
Treaty, to consent to a cessation, that so there 
might be no more acts of hostility on either 
side, 'until it miglic appear what success the 
Treaty was like to have towards a: Peace : and 
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concerning the business of Polarooue, he gave 
thimi charge to insist upon the delivery, and 
sent to the East- India Company, vrho had itie 
sole interest in that island, to send tlieir depu- 
ties to the Treaty, who should be privy to ell 
that should be treateii upon that affair, and 
who might propose or accept whatsoever they 
thought best tor themselves ; towards the oIh 
tniniiig whereof, France was so fully engaged 
to use their utmost interposition. 

What passed during the Treaty is known to 
so many, that I need not mention it here, every 
dispatch from the ambassadors being read and 
debated at the Council-Board ; and when such 
dilficuliies did arise that the ambassadors would 
not take upon them to make any conclusion 
without a particular communication of the 
temper, and disposition, and resolution of alt 
the persons concerned, they thought fit that 
one of themselves (the lord ambassador Co- 
ventry) should attend his majesty, being obliged 
to return with his majesty's answer within so 
many days; and as soon as he arrived, he 
gave his majesty a full account, before the 
whole Council-board, of all that had passed in 
the Treaty; that the Dutch behaved themselves 
very insolently, and that the authority of De 
Witt was so great at the Hague with the States, 
that nobody durst oppose any thing he advised ; 
that the Dane, by his instigation, had made 
demands of a very insolent nature ; that they 
believed that the French ambassadors had be- 
haved themselves very well, and done all that 
tvas in their power to do, and liad restrained 
the Dutch from their insolence by threats and 
menaces, which they likewise used towards ffae 
Dane : In fine, he read ail the articles which 
were concluded between them ; with all those 
which remained undetermined and uncon- 
sciitcd to, on either side; with what the French 
ainbassariors resolved to persuade and reduce 
the Dutch to consent to yield to, or to declare 
against them in their master's name. U|>on 
which report, every particular article was at 
large debated at the board, which took up 
many days. The ambassador said, there was 
not the least hope of having Polarooue re- 
stored to the English; that iliey said it wras 
contained in that alternative which the king 
had made choice of; and when it was replied 
to them, that the words of that alternative 
clearly determined the contrary ; for that either 
side was to remain possessed of what they had 
got by reason of the war, which could not be 
applied to this island, which they «had unjustly 
taken and usurped so many years before ; and 
that tliey were obliged, by the last treaty, to 
restore it, so that the war had no operation 
upon that ; to this they answered, that tliey 
bsul, according to the treaty, sent orders for 
the re-delivery of it, and that they believed il 
had been delivered accordingly; and that, 
upon the news of the war, their subjects had 
retaken it again, which would bring it within 
the very letter of the alternative : and tins our 
£ast-India Company was 'so far “Omr contra^ 
dieting, that they believed it to be true, and 
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luici shewed me, before the Treaty began, a \ 
fetter (hey had received from one of their fac- 
ers in tlio Indies, (hat ibere was a report, 
.there, that the Dutch- had delivered up Pola- 
rocine to those «vli<i were sent to receive it, 
nnd that shoidy after that they had taken it 
from them ai:ahi ; and tiicrefore tliey desired 
that a special article mijiht be inserted in the 
Treaty, whereby the Dutch might be obliged 
to give it up again, if they had in truth s<i in- 
directly delivered it, that the> might again re- 
possess themseives of it; which cuUld not bat 
be understood to be a plain violation of their 
public faith, or a vile artifice to elude it. The 
ambassadors replied/ That if it hud been in 
truth delivered by them, though so indirectly 
taken, they could nut insist upon it, but allow 
it to be in the alternative; they desired only 
that it might be inserted in the article, that if 
in truth it hud never been deiivt red, \ they 
should be obliged to do wli§t so long since 
they should have done. The Dutch answered. 
That the end of this Treaty, was to establish a 
firm Peace, and therefore they would admit of 
no doubtful expressions which might create 
future disputes. The ambassadors said. It was 
very evident, and the French ambassadors bad 
acknowledged the same to them, that tb<>y 
were resolved nci’er to part with the island ; 
so that there remained no more to be consi> 
dered upon that particular, but whether, upon 
the refusal of Polarooms the war should be 
> continued. - Tlie East India Company ivere 
sent for to deliver their opinion ; and they very 
frankly declared, that they believed a Pence to 
be* very neccs.'jary for the kingdom, and there- 
fore would not dmt the war sliopld be conti- 
nued upon any particular interest of theirs ; 
and it was evident enough, that if the war con- 
tinued, their whole East-Iiidiu trade must be 
destroyed, the Dutch being so much superior 
ill shipping, and all kind of strength, in those 
parts. Hereupon tlie king resolved to consent 
to their keeping of Polaroone; and I du not 
know that there was one man at the board of 
miotlier opinion. To conclude, after a long 
detiate for so many days upon every particular, 
the king resolved, with the concurrence of the 
wholehoard (one or two persons only excepted) 
to con.'^nt to the Peace upon such concessions 
an.r pruvisions as the French ambassadors had 
obliged tiieuiselves to bring the Dutch to con- 
sent to; and thereupon the ambassador re- 
turne<l with full power, and in a short time 
after that Peace *vvas concluded and published. 
And therefore 1 canmit understand how his 
'inajesty cr* uid be deluded or betrayed in that 
Treaiy, whirli passed wiiTi such a lull exami* 
natbti aud d(^qui!»ition; and in all which de- 
bates his inajt'bly himself had taken the pains 
to discourse iimre, and to. enlarge himself in ^ 
the aiHwer of all those objections which were I 
foreseen, than 1 bad ever known him M do I 
upon any other article. | 

It IS very true, that i had been commanded ' 
by the king t > write most of the letters and 
cUrtxiions which bad been sent to the earl of 


St. Albans from the time of his going over, 
concerning the Treaty, his lordship having (i 
presume by the same direction) directed most 
of his letters to me ; and most of the dispatches 
to the ambassadors were likevuse prepared by - 
nir, they being by their instructions (without 
my desire or privity), to transmit their account 
to one of the seefetarie.-^, or to m>self : but it 
is as true, that 1 never received a lifter from 
either of them, but it was read entirely in his 
majesty’s presence to those lords of the couii-v 
cil, who ai tended, where directions were given 
what answer bhouli be returned; and I never 
djd return any answer to either of them, with- 
out having iirst read it to the council, or having 
first sent it to one of the secretaries to be read 
to his majesty; and I can with a very good 
conscience protest to till the world, th'>t 1 never 
did the least thing, or gave the least advice re- 
lating to this war, or relating to the F’ence, 
which 1 would not have done if I had been ex- 
piring, and to have given an account thereof to 
God Almighty that minute : and as his majesty 
prudently, and piously, and passionately de- 
sired to put an end to that war ; so no man 
appeared more delighted with the Fiance when 
it was concluded than his majesty himself did ; 
though, as far as 1 could make any judgment 
of the public affectious, the publication of that 
Peace was attended with the most universal 
joy nnd acclamation of the whole nation, that 
can be imagined ; nor is it easy to forget the 
jeneral consternation that the city and the 
people of all conditions were in, when the 
Dutch came into the river as high as Chatham ; 
and when the distemper in the court iUelf was 
so great, that many persons of quality and title 
ill the galleries aud privy-lodgiiigs very inde- 
cently every day vented their pasaions in bitter 
execrations against those who h id first coun- 
seled and brought on the war, wishing that an 
end were put to it by any Peace; some of 
which persons, within very few clays after, as 
bitterly inveighed against the Peace, and against 
the proinotecs of it. But I am so far yet from 
repenting or being ashamed of the part 1 liad 
in it, that I look upon it as a great honour, that 
the last service performed for his majesty was 
the sealing the proclamations, and other in- 
struments for tiie conclusion and perfection of 
that Peace, ' the great seal of England being 
that very day sent for, and taken from me. 

The Seventeenth and last Article is, That 

1 wa» a principal author of that fatal couii- 
** sel of dividing the fleet about June, 1666.’* 

How far I have always been from giving ad- 
vice ill the prosecution of the war either by 
land or sea (except by being present at some 
if the debates) I have at Targe set down be- 
fore ; I never in my life having pretended, ei- 
ther iu the time when I Mrved his late majesty 
. during the war, or in this king’s time, to un- 
derstand any thing of that affair : but when I 
hafe been present iu councils of that nature, I 
I have always governed myself by their. opinions 
who had the greatest reputation of. skill in that 
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profession; and I never presumed less in my life 
^ CO give an advice, tlian I did in this particutar 
! concerning the division of the fleet; and I 
should make a full answer to this charge, if I 
' should say no more, than that I am not guilty 
uf it. But since it hath made so much noise, 
tt> the disadvantage of the king, and of the 
conduct of his affairs, and that no care hath 
been taken to inform men of the whole carriage 
ill that particular; 1 wilt, as 1 have done at 
large to the other articles, for his majesty*a 
honour, and for the vindication of those of his 
council who were present in those debates, 
(how unjust soever many of them have been to 
me) set down very fiarticularly all that 1 know 
of that matter, and how the fleet came to be 
divided ; upon the view of which, I am of 
opinion, what misfortune soever attended it, 
no man vi'ill have cause to lie ashamed of any 
fault he committed in it. Fi*oin tho rime 
that his majrsty resolved to send prince Hu* 
pert and me Geperal with a joint power and 
authority to i:<Mnniaiul the fleet, there was 
cause enough to apprehend that tliere would 
not have been so good an accord between 
them us the conducting so great a service re* 
quired ; and I was th^n thouglit to have so 
great an interest in both of them, that Ins 
innjesty commanded me to use the utmost 
endeavours to dispose them to a good under* 
standing towards e^ch other; and [ believe 
they will both confess, that 1 performed all 
the offices I could, and with some success, to 
that good end: Atul I was the more solicitous 
in it, because 1 found that the prince was much 
unsatisfied with the resoluiion his majesty had 
taken, that tliey should both go in one and 
the same ship ; and that his hiuhness was very 
desirous to be in a ship by himself, and even 
to conifnaiid a part of the fleet upon any en- 
terprize that should offer itself, separated from 
the other: And there was tuo general an opi* 
tiion, from what ground I know not, even at 
llic time when our fleet was ready, and when 
the two generals went to it, that the Dutch 
were not in any degree ready to come out; 
that the greatest ships had not taken in their 
provisions, and that they had not men enough 
to mail the fleet ; and that they had no design 
to come out of their port till the duke de Beau- 
fort should be ready upon the coast to join 
with them ; which fleet was then at Brest, and 
ill great readiness. I had no part in manag- 
ing the intelligence, nor in truth so much as a 
correspondence by letter at that time, with 
any man in France or Holland. The two ge- 
nerals were not many days at sea, when my 
lonl Arlington informed his majesty and my 
Lords, tliat he had received intelligence from 
a good hand, that the Dutch were in no'degree 
ready to come out with their fleet ; and that 
the duke de Beaufort on such a day of the 
month had all his fleet ready, and his men on 
board, to take the first opportunity of the wind 
to set sail from Brest ; that the wind had been 
fair these two last days, and therefore that it 
might be presumed that he was hj chat time at 


sea, And making his course for Holland. 
Whereupon it was consulted, whether any or- 
der should be sent to the fleer, that prince 
Rupert with part of it might bend his course, 
towards Brest, whilst the general, with the 
other part, waited the Hollander) motion. 
There had been a long prospect and frequent 
debates upon tliis contingency, and how ad- 
vantageous a thing it would prove, if wc could 
have timely advertisement of the duke de 
Beauforfs motion, that n part of thja fleet might 
be sent to encounter him before his conj unc- 
tion with the Oncch ; and for thtU purpose the 
lord Arlington had taken all the pains be could 
to get particular intelligence of the motion of 
that fleet. When this intelligence was coin- 
niunicaied, some were of opinion that nis ma- 
jesty should send present orders to the generals, 
that prince Rupert should with such a number 
of ships as they should think fit, bend -iiia 
course as is before mentioned, 'fhe hue lord- 
treasurer and 1 were present nt this debate; 
and though we seldom offered advice in such 
cases, yet being now both of one opii.inn, we 
did desire the king, that he would not take 
upon himself to send positive ordrrs in an af- 
fair of sucli moment, upon an intelhgencv that 
might not be true ; though we believed it to be 
very probable, that the generals were like 
every day to know more of the nioiion of the 
enemy than we could do : And therefore we 
humbly otFered it to his majesty, wheiher it 
might not be fit in this case to send some 
of the council then present, and who had 
seen the intelligence, and heard the whole 
debate, presently to the fleet to iiiform die 
generals of what h>s majesty had heard, 
and of the con«iideration« which had been 
thereupon ; and if they had received no 
adi'ertiseinent to the contrary, and upon con- 
ference together, ti. ought fit to divide the fleet, 
and tliat prince Rupert should set sail in order 
to engage the duke de Beaufort, his iiiajesiy 
would be very well content that they should put 
chat design in execution, without staying for 
farther orders. His majesty was pleased (with 
the concurrent opinion of every person pre*>eiu) 
to approve of this propoMtion ; and immediate- 
ly made choice of Mr. Vice-Chatnberlain, and 
s3r William Coventry, to use all {possible ex- 
pedition to find out the fleet, and inform the 
generals of all that had passed. 1 roust not 
forget to say, that at this conference, and before 
the messengers were dispatched, Mr. Secretary 
Morrice informed the king, that heshad received 
intelligence verv different from what my lord 
Arlington’s was ; which was, that the Dutch 
fleet was even ready to come out, all their men 
being aboard, which was likewise commended 
to those two honourable persons to make part 
of their information. The winds were so fa- 
vourable, that the two messengers went and 
returned from the fleet with more speM than 
could ‘reasonably have been expected ; they re- 
ported to the king, that they had imparted all 
liis commands to the generals, and umt they 
had had full conferences together upon it; that 
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by ftU the intelligence they bed received^ they 
dtd conclude that theDuich were not ready to 
come out ; and therefore th^ thought it very 
eouusellable, that the prince should endearour to 
aaeet with the duke de Beaufort; and in order to 
that, they had agreed before their coming away, 
and had agreed what sliipar should attend prince 
Kupert and what should stay behind with the ge-* 
neral, which they resolved should be executed by 
such a time, if they did not receive his majesty’s 
orders to the coutrary ; which his majesty did 
not think fit to send, since diey were of the 
same mind, and so they separated each from 
other, as was agreed. 1 have heard (but 1 was 
not then present) that upon a more certain in-* 
lelligence that the Dutch fleet was come out, 
orders were sent to binder the prince from 
going out ; which, if they bad been transmitted 
with care enough, would have come to him in 
time : but there bein^ some negligence in that 
they came not to him time enough to return 
till the second day of die engagement ; which 
is so well known, that I need not enlarge upon 
it. And this is all that I know of the dividing 
the fleet ; in which 1 do not know that any 
man can be justly blamed with more reason 
than all men may be, whose counsels have not 
that success which is desired ; and if there 
were any fault committed. I am sure there is 
no colour to impute it to me, nor am 1 in the 
least degree responsible for any consequence 
upon it. 

1 have now, acconling as my memory hath 
been able to supply (for I have not any paper 
or note by me for my assistance), answered 
•very particular charge against me ; 1 hope so 
fully, that, how powerful soever my enemies 
shall be yet able to appear, as they do continue 
very powerful, all ioditTerent men will absolve 
me from any guilt : and' though I neither do or 
can expect any tiling of justice or ingenuity 
from those persons who have by all the evil 
arts imaginable contrived my destruction, hy 
infusing into his majesty’s ears stories of words 
spoken, and things done by me, of which 1 
am as innocent as i was when 1 was born, and 
other jealousies of a nature so odious, that 
themselves have not the confidence publicly 
to own ; yet, 1 say, notwithstanding all this 
disadvantage ^for the present, 1 do not doubt 
but that posterity, if not the present age, will 
clearly discern my integrity and innocence in 
all the particulars which are objected against 
me, and lament my present suffering, that after 
so many ycot:s of very faithful and painful ser- 
vice, 1 should be banished my country, and. 
forced to seek nty bread in foreign parts at this 
aige. However, it concerns me very much to 
wipe off one reproach which 1 may seem to 
have brought upon myself, by my withdrawing 
and secretly flying out of the kingdom, to avoid 
as it may be thought, the justice of parliament; 
which, as it is made the ground and foundation 
' of the act of banishment, so 1 may reasonably 
presume tha^ it, hash made deep impression in 
(he minds of many worthy persons, who were 
not •ver^inrliued (o eafisrUun a pnyodice 


against me, and who, by my withdrawing, may 
reasonably believe, that if 1 were in truth so in- 
nocent as I have professed myself to be, I would * 
not have declined the most severe and strictest 
examination of all toy actions, of which I ou^bt^ 
to be very ambitious ; and that an exact in- 
quisition might be made into my whole life, 
from which, and from which oilly, if 1 am so 
innocent as I pretend to be,/l might reasonably 
promise to myself such a full vindication, as 
might amply repair me in point of integrity and 
honour, not only to the shame of ray enemies, 
but to my' full reparation for the damages 1 
have sustained, if. I could prove such a gross 
combination and conspiracy against me as I 
have seemed to accuse them of : and therefore 
it concerns me very much to make such a de- 
fence for myself iu a clear relation of all the 
motives and circumstances which prevailed with 
me at that time to withdraw myself, after 1 had 
so often rejected all overtures and advice to 
that purpose, and so publicly declared that I 
would rather undergo ail the danger and ruin 
which might attend my being brought to a trial 
than to contribute to my own infamy by en- 
deavouring to decline the trial : and I hope 
that when I have made a faithful narration of 
all those reasons and motives which obliged, 
and even forced me to do what I did, 1 shall 
be thought by all dispassionate men not only 
not to have detested and betrayed my own in- 
nocence, but to have complied with that ob- 
ligation and duty which I nave always paid to 
bis majesty, and to his service; and against 
which 1 hope, and am most confident, that 
God Almighty will always preserve me from 
committing the least fault or omission. 

When his niqjesty was pleased first to send 
me an intimation of his purpose to take the 
seal from me, which was by the duke of York, 
he vouchsafed to use all the gracious expres- 
sions that can be imagined; the great satisfuc- 
tion and benefit he had received by my service, 
the assurance he had of my fidelity, and that 
he was confident nothing could be objected 
against me, which 1 would not be well able to 
answer: but tliat the parliament had con- 
tracted so great a prejudice against me, that if 
they had sat but one day longer before their 
last adjournment, they would have accused me 
of high-treason, and that he was most assured 
that they continued in that resolution, and 
would execute it the first day of their n.ext 
meeting; that I well knew the condition of his 
aiftiirs, and bow much he depended upon the 
house of commons for a supply of money, with- 
out which he should not be able to support his 
government: his advice therefore was, that I 
should deliver up the seal to him out of mj 
owu choice, by which be. should be able to prt)* 
tect me from further inconveuience; and it 
would be so grateful to the parliament, that he 
should, in: consideration thereof, receive all 
that he could desire from them. It will easily 
be*believed that I was enough surprised at this 
message, it being a time when my mind was 
luroken with the loM of my wife ; for which his 
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majesty had vouchsafed in his royal person to 
.condole wiih roe very few days berore, and 
when my condition in oil respects was in 
no degree pleasant to tne; I desired the duke 
that he would procure an audience for me with 
his majesty ; which his royal highness had not 
the least doubt of obtainiogi and made as little 
doubt but that his majesty, in respect of my 
lameness and indisposition, would be gracious- 
ly pleased to come to my house ; which his 
majesty the next day promised to do; but upon 
conference with others, afterwards changed 
that his gracious purpose, and appointed me to 
attend him in a morning in my own chamber 
at Whitehall, which, being a ground room, 
would not put me to the trouble of going up 
stairs ; and thither his majesty did vouchsafe 
to come to me, there being nobody then present 
but liis majesfty and the duke. The king re- 
ceived me very graciously, with all those ex- 
pressions which he had used to the duke ; and 
when 1 asked him whetbe^he had taken any 
offence at my carriage, and whether 1 had mis- 
behaved myself in his service? he said, no, 
but the contrary, that I had served him very 
well, and that he believed no prince had a. bet- 
ter servant ; and that the . resolution he had 
now taken was for my gooct and ureservation ; 
and so enlarged himself upon the resolution 
the House of Coaimons had taken to accuse 
me of high-treason, and the prejudice they had 
against me. 1 told him, that he might possibly 
be deceived in that information ; and that if 
he examined it better, he would find that I was 
nut a man so universally odious to any persons 
of power and interest to serve him ; at least, 
that my lord Arlington and sir William Coven- 
try, who were my known enemies, would not 
be found to be more popular than mj'self ; that 
the manifestation of his displeasure in this man- 
ner would be so far from preserving roe, that it 
would infallibly expose me to the 'malice of niy 
enemies, and was upon the matter to call for 
accusations against me to gratify his majesty ; 
and 1 told him then, as 1 had done before, that 
sir William Coventry had taken upon him, 
upon the day of the last prorogation, to offer 
some leading men of the House of Commons, 
that the chancellor should be sacrificed to 
them, if that would content them, Ilis majes- 
ty told me, that he knew much more of the 
combination that was against me than 1 did ; 
and that he was most assured, that if 1 were 
not removed before the parliament met, it 
would not be in his power to preserve me ; but 
if I voluntarily gave up the place, and with- 
drew into the country, he fwould undertake I 
should not receive the least further trouble. I 
Cold him, the seal was in his own disposal, he 
might take it when he pleased; but that I 
would not bring the reproach upon myself, by 
voluntarily giving it up, that 1, deserted his ser- 
vice at a time when some men would believe 
chat 1 might be of some use to him. His n^a- 
jesty mmed to be resolved upon the matter, 
but dismissed me with tnnny gracious expres- 
sions of his good opinion ; which be continued 


long after to do to those persons, who of 
themselves taking notice of this discourse 
ill tlie court, presumed to speak to his ma- 
jesty: and to dissuade him from proceeding 
in that manner towards me; as die nrcli- 
bishop of Canterbury, the lord general, the 
earl of Bridgwater, and others; to all whonc 
his majesty mentioned me as a person of whose 
affection and integrity to his service he had an 
unquestionable assurance : and 1 do in truth 
believe, that his majesty at that time had been 
persuaded to believe that my removal was ne- 
cessary for his service: and bad in himself no 
displeasure towards me, in order to any further 
prosecution. 

As soon as the seal was taken from me and 
dclh'ered to the king, 1 heard that Mr. May 
had kissed the king’s hand, and told him he 
was then king of England, and never before ; 
and then every day my enemies declared their 
animosities against me ; and sir William Co- 
ventry declared publicly in all places, that he 
had advised the king to remove me, as a thing 
upon which his welfare depended: My lord 
Arlington had persuaded the duke of 'Bucking- 
ham, that 1 had been the sole person who had 
contrived the prosecution that had been lately 
against him ; whereas in truth, 1 had never 
heard any thing of it till the king told it me, and 
the lord Arlington brought me the examinations 
which had been taken, and assured me there 
would be much more proved against liim ; 
upon which I gave such advice as my duty obli- 
ged me to do : but so far was 1 from malice to- 
wards the duke, that I did him all the offices I 
could with the king, and contributed at least 
as much as any man, us soon as I found by the 
lord Arlington that some of the witnesses were 
dead, and that the proofs would not make aU 
that good which he had pretended ; but the 
duke of Buckingham was informed that I was 
tlie only cause of hie sufferitig, and thereupon 
inveighed against me with his usual bitterness. 

As soon as the parliament came togetlier, is 
quickly appeared that my enemies had so far 
prevailed with his majesty aa to declare his own 
displeasure against me, and against all those 
who appeared to have no ill opinion of me ; 
and then nothing was spoken so much ef us 
the resolution to take my life ; and the lady 
Castlemain declared that the duke of Biickinsg- 
ham was to sit lord high steward of Englaiid 
upon niy trial, many wagers being laid in tt^ 
court that I should lose my head,; and sir 
Thomas Osborn,, a person of grlat intimaby 
with the duke of Buckingham, had declared in 
the country, before his coming up to the parlia- 
ment, that if tile chancellor were not hanged, 
he would be hanged himself. All which un- 
usual proceedings did not in the least, dtfree 
terrify me ; only the manifestation of the kiog’Is 
so great displeasure against me. (for what cause 
Cod of heaven knows I cannot to this day ima- 
gine) did afflict me as it ought to do : Upon 
which I writ to the king, beseeching him not to 
give ear to the reports raised ky *ny enemm ; 
but to let me know in what 1 had oneuded hint 
4 
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and to beseech him to be satisfied with the dis* 
grace and damai'e I bad already received. 

From the beginning of the prosecution in 
parliament against me, some persons who wish- 
«d me very well, and were well informed of 
the severe intentions against me, earnestly ad> 
vised me to withdraw inywlf, and thereby to 
provide for tny security ; which I utterly refu- 
Sed to do. And it is well known, that the day 
when the House of Commons sent up their ge- 
neral impeachment of High-Treason against me, 
that my coach was ready, and waited three or 
four hours to carry me to the House, I expecting 
to be sent for till the rising of tlie House. 
When the debate grew so hot in the House of 
Peers, and that after many expostulations from 
the House of Commons, the House of Lords 
still refused to commit me to prison, I received 
new importunities from my friends to make my 
escape ; and they were persuaded by some who 
had nad the greatest hand in contriving my ruin, 
to believe that it would be grateful to the king, 
and that there sliould be no means used to ob- 
struct my going away : And when nothing of 
this coulil work upon me, the bishop of Here- 
ford (who had not carried himself so well to- 
wards me as some men thought I deserved from 
him) first sent to the bishop of Winchester, * to 
persuade him to get me out of the kingdom ; 
and confessed to him, that it was the king’s de- 
sire, thouah he would not own it to any body 
else : and then came to me himself, pressing 
the same thing to me ; and undertook, upon his 
salvation (which was his own expression), that I 
should neither be stopped in my passage, nor 
suffer in the least degree in iny honour nr my 
fortune by my absence; which he said 1 could 
Hot believe he would undertake without very 
l^d authority : and thereupon enlarged upon 
the calamities the kingdom must suffer by this 
difference between the two Houses, of which 
1 should be looked upon to be die sole 
cause, and therefore had reason to appre- 
hend what sense the people were like to have 
of it ; and Mr. Seymour had the confidence 
to tell a noble lora of the House, who had 
vigorously opposed my commitment, that if 
the House of Peers did not comply with the 
House of Commons, the people would not only 
puJl down my house, but the houses of all those 
Lords who adhered to me. 1 told the bishop, 
I was very innocent in all things laid to my 
gChaige, and therefore I was not to be terrified 
by any threats : however if it were thought fit 
lor his majesty's service that I absented myself 
1 would, without any consideratioA how far I 
ini^ht suffer in point of reputation, submit to 
his majesty’s direction ; only I desired diat I 
pighthave such a pass as might secure me 
Aom being stopped, and exposed as a specta- 
cle to the peope, and as a man running away 
from jhitice ; which the bishop thought Lmiglit 


reasonably require, and made no doubt of bend- 
ing it me accordingly : .but the next morning * 
be told the bishop of Winchester, that if the 
king should grant such a pass, it might give, 
great offence to the parliament, which hozord 
his majesty would not run, but rcjiewod nil 
the assurances he had before given for ilie se- 
curity of niy passage : and 1 as pobitively re- 
fused to accept thereof : and so continued in 
roy house, and spoke every day publicly wiih 
many persons a full week after the time that 
the bishop had been witli me, iiotwithstaiiciing 
the daily advice and importunity 1 received from 
my friends and nearest relations to withdraw. 

It pleased God tiiat the duke of York h:id 
been for some weeks sick of the small-pox, so 
that nobody had spoken with him of any busi- 
ness for the space of near a month : but the 
malignity of the disease being spent, liis majesty 
himself had, upon the last Friday in Novem- 
ber, visited Ins' royal highness ; and saying 
little more then, than in congratulating his re- 
covery, and expressing his own great joy i^ii it, 
he came again to him the next morning e.Viy, 
and had some private conference, witii him. 
And the king no sooner depurted from him, 
but the duke hid his wife send presently to me, 
and conjure me presently to be gone ; that she 
should let roe know that it was absolutely ne- 
cessary for the king’s service ; and that I might 
be very confident and secure, that I should 
meet with no obsiriiction in the way, nor un- 
dergo the least damage in my honour or for- 
tune by being gone. And upon this authority 
and coinmanri I did the same night, on Satur- 
day the last of November, 16G7, leave roy own 
hoiiae, and went by coach to Erif, where I em- 
barUDfl ; and it pleased God, after four days 
struggling with ill wind and weather, I arrived 
at Calais the Wednesday following. And I 
did no more in this adventure, whatever pre- 
judice I have underjpne by it,, than I shall al- 
ways do, in sacrific ing my honour, and roy life 
itself, upon the least intimation of his majesty’s 
pleasure, and whenever he thinks his service 
may be advanced by it. And if any man shall 
yet think, notwithstanding all that! have said, 
tli^t I ought not to have withdrawn myself, but 
to have remained there in prison, or any other 
condition they would have put me in, until I 
bad been fully cleared upon a Air trial; he 
will, I hope, have so mucti compassion of me, 
as to tliink I had great difficulties to contend 
with, and will latnent, on tny behalf, that I am 
forc^ to undergo so hard a fate, after the age 
of threescore years, whereof thii^have been 
spent in the service of the crown ; and for tlio 
prosperity whereof, and the happiness of his 
majesty’s royal person, my daily prayers shall 
be poured out, in what condition soever I am 
in, and in what corner of the world soever I shall 
be confined or condeiniied to. 
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'SI'S. Tlie Trials of John Twyn,* Printer, for High Treason ; also 
. of Thomas Brewster, ^okselier, Simon Dover, Printer, ' 
and Nathan Brooks, Bookbinder, for Misdemeanors, at the 
Old Bailey : 15 Charles II. a. d. 1663. 


Five several Indictments being drawn up, 
viz. one of High-Trenson, against John Tw 3 'n 
printer; and the other four for Sedition, viz 
two against Thomas Brewster bookseller, one 
against Simon Dover printer, and one against 
Nathan Brooks bookbinder ; were presented 
to the Grand Inquest in London, at the sessions 
of gaol-delivery of Newgate, holden at Justice* 
Hall in the Oid*Bailey, the 19th day of Fe- 
bruary 1663. Except that against Brooks, 
which was found the day following, by the 
same inquest. And after divers witnesses 
Were sworn and examined before the said 
grand inquest, the said bills of indictment were 
severally returned Billa Vera, 

* At the Sessions in the Old Bailey, ^Oth 
Feb. 15 Car. John Twyn was indicted on 
theStat. 25 Ed. S, of High Treason, for com- 
passing and imagining the king*!s death, and the 
overt act laid in the indictment was, the print- 
ing of a seditious, poisonous and scandalous 
book, entituled ; * A Treatise of the execution 
of justice, w herein is clearljr proved chat the 
execution of judgment and justice is as well 
the people’s as the magistrate's duty, and if the 
magistrate’s pervert judgment, the people are 
bound by the law of Ood to execute judgment 
without them, and upon them.’ And besides 
that title of the booit, several passages in the 
book were set forth in the indictment which in 
•ubstance were, first, that the supreme magis- 
trate is accountable to the people. 2. The 
people are incited to take the management of 
the government into their own hands. 3. The 
people are encouraged to take up arms against 
the king and his family. 4. They are stirred 
tip to revolt, as an action honourable and con- 
scientious, and encouragements given to any 
town, city or county in the three kingdoms 
to begin the work. 5. The people ore ex- 
horted, not only to cast off their allegiance, 
hot to pot the king to death. And upon the 
evidence it was proved, that Twyn being a 
rinter, by himself and servants printed &is 
ook ; That he corrected some of the sheets, 
and that he scattered many of them to be sold ; 
and he was found guilty, and had judgment 
Ibr high treason, and was scoordiugljr exe- 
Coted. 

At this trial were present of the judges the 
chkf justice li^de, and myself,^ and also my 
brother Wylde* recorder of London, and re- 
solved by all clearly, that printing and pub- 
lishing such wicked positions^, was an overt 
met declaring the treason of compassing and 
ima^ning the king’s death, which was alse 
agretid by the rest of the yudges upon our dis- 
course with them.” Kelyng. 

VOL. VI. 


The Names of the said Grand Incpiest being 
as followeth, viz. Arthur Jourdan, Arthur 
Browne, Simon Rogers, James Whctliam, 
Ralph Blure, Isaac Barton, Roger Locke, Tho- 
mas Cooper, Samuel Taylor, Roger Hart, Joha 
Watson, Christopher Pits, Thomas Gerrard, 
John Cropper, Thomas Partington, Ralph 
Coppinger, Matthew Pelazer. 

At Justice-Hall in the Old Bailey^ Feb. 20, in 
the fnorning. 

The Court being set, Proclamation was 
made : O Yes ! All manner of persons that 
have any thing more to do at this sessions of 
the peace, and sessions of Oyer and Tcnniiier, 
held for the city of London and sessions of 
gaol-delivery holden for the city of London 
and county of Middlesex ; draw near and give 
your attendance, for now the Court will pro- 
ceed to the Pleas of the Crown of the said city 
and county. God save the king.” \ 
Silence commanded. 

Clerk of' the Peace, Set John Twyn to the 
bar : [who was set there occordingly.j John 
Twyn, hold up thy hand. 

Twyn. I desire to understand the meaning 
of it. [But being told he must hold up his 
hand in order to his trial, he held it up.] 

Clerk, &c. ‘ Thou stniiriest indicted in Ixjn- . 
don by the name of John Twyn, late of Lon- 
don, stationer, for that thou as a false traitor 
against the most illustrious Charles the 2nd, 
by the grace of God, of England, Scotland, 
France, and Ireland, king, defender of the 
faith, &c, thy supreme and natural lord and 

sovereign not having the fear of God in 

thine heart, nor weighing the duty of thy alle«i 
giunce, but being moved and seduced by the 
instigation of the devil ; and the cordiariovc, 
true duty, and natural obedience, which true 
and fciithfnl subjects towards our 8r>vereign 
lord the king bear, and of right ought to bear, 
altogether withdrawing ; minding and with 
all thy force intending the peace and cnmiuoii 
tranquillity of this kingdom to disturb ; and 
sedition and rebellion within tliese his majes- 
ty’s kingdoms to move, stir np, and procure ; 
and discord between our said sovereign and 
bis subjects to make and move ; the 27th day 
of October, in the year of the reign of our said 
sovereign lord Charles the 2nd, by the grace 
of God, 5cc. the 15th, at the parish of Sr. 
Bartholomew’s, in the ward of Farriogdon 
without, London, aforesaid, traitorously didst 
compass, imagine, and intend the death and 
final destruction of our said -overeign lord the 
king, and the ancient and regal government of 
England to change and subvert; and ottr said 
sovereign loid the king of his crown amd /e* 
2L 
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gnl government to depose and deprive. And [ 

* these thy most wicked treiisons and traitorous 
^imaginations tn fulBl, tiiou the said John 
‘ Twyn, the said 27th day of October, in the 

* year nforesaifl, in the parish and ward afore- 

* said, ndvi&ediy, devilishly, and rnaiicinnsly 

* didst declare, by imprinting a certain seditious, 

* poisonous, and scandalous book, entitled, A 
Treatise of the Execution of Justice,’* &c. 

* In which said book, amongst other things, 

* thou the said John Twyn, the 27th day of 

* October, in the yrai^ aforesaid, in the parish 

* and ward aforesaid, falsly, nvaliciotisly, and 
^ traitorously didst imprint, &c.— against the 

* duty of thy allegiance, and the statute in that 
<^case made and provided; and against the 

* peace of our said sovereign lord the king, his 

* crown and dignity/ 

Whiit sayst thou, John Twyn ; art thou guilty 
of this higii-trcnson whereof thou standest in- 
dicted, or Not Guilty? 

*£wyn. 1 desire leave to speak a few words : 
My lord, I am a very poor man ; 1 have been 
in prison several months*— 

' Clerk, Are you Guilty, or Not Guilty ? 

Twyn, With all due submission to your ho* 
nours, 1 desire to speak a few words. 

L. C. J. Hyde. You must first plead to your 
fndiettnent, und then you may say what you 
will ; that is the rule of the law. We receive 
no expostulations till you have pleaded to the 
Indictment, Guilty or Not Guilty, 

Twyn, I do not intend to answer to the In* 
dictraent, by what 1 shall now say ; 1 am u 
poor man, have a family and tliree small chil- 
dren, 1 am ignorant of the law, and have been 
kept prisoner divers months— 

L. C. J. Hyde. Pnxy plead to the Indict- 
ment, you shall be heard, say svhat you will 
afterwards. 

, I humbly thank you, my lord. 

Clerk* Are you Guilty, or Not Guilty ? 
T'wyn* I beseech you to allow me counsel, 
and some consideration; 1 desire it with all 
submission. 

L. C. J. Hyde, You must plead first; then 
ask what you will. 

Clerk, Are you Guilty, or Not Guilty? 
Twyn. Not Guilty of those crimes. 

L. G. J. Hyde, God forbid you should. 
Clerk, Plow wilt thou be tned ? 

Twyn, I deshe to be tried iii the presence of 
that God that is the Searcher of ail hearts, and 
the disposer of all things. 

L. C. I Hyde. God Almighty is present 
here ; there is no other trial by the law of Eng- 
land, but by God and the peers, that is the 
country, honest men. You shall have all yoiir 
challenges, and all that is due to you, by the 
help of God; we are bound to be your counsel, 
Ca see you have no wrong : therefore put your- 
self upon your trial; say how you will be 
tried. 

Twyn, 1 desire to be tried in the presence 
•f God. 

li. C. J. Hyde* So you shall : God Al 
mighty is present here, looks down^ and be* 


holds what we do here ; and wc shall answer 
severely, if w'C do you any wrong. We are ns 
careful of our souls, as you can be of your^. 
You must answer in the words of the law. 
Tieyn. By God and the Country. 

Clerk. God send thee a good deliverance. 
L. C, J. Hyde. Noiv say what you will. 
Trcya. I am a very poor man. 

L, C. J. Hyde. Nay, let me interrupt yon 
thus far : whatever you s|>eak in your defence, 
to acquit yourself of this crime, that you may 
reserve till by and by. This is but an arraign- 
ment ; afterwards the evidence for the king is 
to be heard, then make your defence. If you 
have any witnesses on your part, let’s know 
their names, we will take care they shall come 
in. in did not mistake, you desired to have 
Counsel ; was tliat your request ? 

Twyn, Yes. 

L. (L Jr Hyde. Then I will tell you, we 
are bound to be of counsel with you, in point 
of* law ; that is, the court, iny brethren and 
myself, arc Co see that you suHer nothing for 
your want of knowledge in matter of law 

* This is a very good explanation of the 
maxim, that the Judge shall be counsel for the 
prisoner. See the Note to the case of Don 
Pautaleon Sa, ante^ vol. 4, p. d66. In the 
5th Resolution in sir Henry Vane’s, Case, ante^ 
p. 151. It is said, The court is always so far 
of counsel with the prisoner as to see that he 
hath right, and if they And any thing douht- 
ful they of themselves will take time to ad- 
vise.’^ In addition to the particulars col- 
lected in that note, may be mentioned the 
sturdy and pertinacious claim of John LiU 
burne to counsel upon his trial for treason, 
A. D. 1649, (antCy vol. 4. p. 1269), and the cu- 
rious altercations whicli occurred thereon, 
llis claim was not allowed, though during the 
Usurpation it does appear that counsel were 
allowed perhaps more liberally than nsight 
have been expected. In Coleman’s Case, a. d. 
1678, Chief Justice Scroggs tells the prisoner^ 
You need not have counsel, because the 
proof must be plain upon you,” agreeably to 
Lord Nottingham’s reason in the case of Lord 
Cornwallis, a. d. 1678, and to 3 Inst. 137. 
It is observed ill that Note, vol. 4, p. 470, 
that “ Einlyn does not in his Preface include 
the privation of counsel in his eiiumerntioa 
of the hardships of the law.*' But, indeed, 
Emlyij dues say in that Preface, (See vb]. 1, p. 
xxxi, of this Collection) that hitlierto the law 
allows not a copy of the indictment, nor of the 
names of the jurors, nor the assistance of 
counsel, as to matter of fact, in any indict- 
ments for felony,’ and he adds, ^ yet it is the 
opinion of many it w'ould be never the worse 
if it did, for it seems very strange to allow a 
man these assistances in defence of his pro- 
perty and deny them to him when his life lies 
at ^sta’ke.” And he proceeds to enter some- 
what farther into the subjects, particularly as 
to the list of the Jurors’ nameS| and copy of 
indictment. 
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I say, we are to be of counsel with you. But 
. for this horrid crime, (I will hope "in charity 
you are not guilty of it, but if you are) it is 
.the most abominable aiul barbarous treason 
that ever I heard of, or any man else ; the 
very title of the book (if there were no more) 
is as perfectly treason as possibly can be. The 
whole book through, all that is read in the in- 
dictment, not one sentence, but is as absolute 
high treason as ever I yet heard of. A com- 
pany of mad brains, under pretence of the 
worship and service of God, to bring in all vil- 
lainies and atheism (as is seen in that book.) 
Whnt a horrid thing is this ! but you slinll have 
free liberty of defending yoursc If. To the mat- 
terof fact, whether it be so or no : In this case 
the law does not allow you counsel to plead 
for you;^but in matter of law, we are of coun- 
sel for you, and it shall be our care to see that 
you have no wrong done you. 

Clerk. Set Simon Dover to the bar : [who 
being set, his Indictment was read to the pur- 
pose following.] 

* Thou standest indicted in London, by the 
' name of Simon Dover, late of Loiidon, Sta- 
' tioncr, for that tliou,&c. the 15th day of Feb. 

* ill the 13th year of the reign, &c. at the pa- 

* rish of St. Leonard's Foster lane, in the ward 

* of Aldersgate, London, falsely, tiiniiciously 
^ and wickedly, didst imprint a certain false, ma- 

* licious, scandalous and seditious book, inti- 

* ruled, “ The Speeches and Prayers of some of 

* the lute King's Judges,’’ &c, and the same 

* didst sell nnd utter, against the duty of thy al- 

* legiance, &c. How sayest thou, Simon Do- 
^ ver, art thou Guilty of this Sedition and Of- 

* fence, wiicicof thou standest indicted, or Nut 

* Guilty 

Dover. My lord, and the honourable bench, 
I desire I may be heard a few words — 

L. C. J. Ifyde, When you have pleaded, 
you shall. 

Dover. I shall be willing to plead — 

L. C. J Jit/de. You must either confess it, 
or plead Not Guilty. 1 hope you arc Not 
Guilty of this foul crime. 

Dover. I am not, by the laws of England, 
Guilty. 

L. C. J. Hyde. You shall be tried by the 
laws of England, whether you are Guilty or no. 

Dover. I am williug to be so, and I am glad 
I am come before you to that purpose, having 
been long a prisoner: 1 am Not Guilty of any 
thing in this Indictment, neither as to matter, 
time nor place. 

L. C. J. Hyde. What do you mean by time 
and. place? 

Dover. I am not guilty in manner or form. 
And now, lord, 1 being altogether ignorant 
of the law, I humbly beg counsel, and a copy 
of my Indictment : I hope I«.shall not be de- 
stroyed, because I am ignorant of the law : 1 
have been 18 weeks close prisoner. ' • 

L. C. J. Hyde. What would you have? 
Dover. I desire time, and counsel assigned 
me^ and a copy of my Indictment. 


L. C. J. Hyde. For a copy of yoMr Indict- 
ment, though it he for a foul offence, yet (in fa- 
vour to you, it being not made so capital as the 
other) we cannot deny it you : For counsel you 
may have what you will, we need not assign it. 
[Make him a copy,] but 1 will tell you, we shall 
try it now. 

Dover. I do protest I knew not what I came 
for; I never imagined what my Indictment 
was ; 1 know not what there is in it— 

L. C. J. Hyde. You shall have a copy made 
presently. If you have counsel or witnesses, 
send for them; we must try you to-day ; but 
you will have some time, tor we will begin with 
thb other. 

Dover. I beg I may have a copy of the In- 
dictment in English, 1 cannot understand Latin. 

L. C. .1. Hyde. That that is against you, is 
ill English ; the Latin signihes no more, but 
that you did seditiously nnd maliciously print 
all that which is in English; 

Dover. 1 hope I have done nothing, but I 
shall acquit myself of. 

L. C. J. Hyde. I hoperyou may ; but we 
can give you nothing but a copy of the record : 
send for your own clerk to understand it. 

Clerk. Set Thomas Brewster to the bar: 
[who was set ; and then his Indictment was 
read, wliich was :] 

* That he tlio said Thomas Brewster, late of 
^ London, Stationer, not having, 5tc. (in the 

* form aforesaid) the 15th day of February, &c. 
^ at the parish of Little St. Bartholomew's, in 

ti)c ward of Farritigdon without, London, iiia- 

* licioubly, &c. did cause to be imprinted the 

* aforesaid book of Speeches and Prayer5,”&c. 

* and tiie same did ecII and utter, against tfie 
^ duty,’ &c. 

Who being demanded. Whether he was guilty 
of that sedition and offence? answered. Not 
Guilty. 

Clerk, llotv will you be tried ? 

Brewster. By God and the Country. 

Clcik. God send thee a good deliverance. 

L. C. J. Hyde. Say wliat you will now. 

Brewster. May it please your lordship, I am 
w holly ignorant of the proceedings of the law ; 
I have been a close prisoner these 18 weeks, no 
body to advise with me, scarce my wife suffered 
to come to me; I desire some time to take ad- 
vice. 

L. C. J. Hyde. I doubt we shall not be 
able, if you mean till next sessions — 

Brewster. No, my lord, 1 have had too long 
iinprisoumcnt already, would I bad been here 
the first sessions affer 1 was a prisoner. 

L. C. J. Hyde. If you desire a copy of the 
Indictment and counsel, you shall have it. 

Brewster. 1 humbly thank you; but I must 
have time to consult them, or they will do me 
little good. 

L. C. J. Hyde. If you have any friends or 
witnesses, you may send for them. 

Brewster. 1 tlmnk you, my lord. 

Ckrk. ‘ThooiM lirewstcr, thou stMukit 

* agein indicted iu Iiondon by the nemo 
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* lor that tliou not having, See, the lOch day of 

* July, in tiie 13th year, Sec. at the parish of 

* Little St. Barthuiohieir’s, in tiie ward of Far- 

* rington without^ I^ndon, Sec, falsly, malicU 

* ously, scandalously, and seditiously, didst 

< cause to be imprinted a book, intitled, The 

* ** Pheenix, or the Sulcnin League and Cove- 

< ** nant/’ &c. — and the said book didst sell 

< and utter, against the duty, &c:. How sayest 

* thou f ^\rt thou Guilty of this sedition and 

* offence whereof thou stand est indicted, or 
^ Not Guilty?^ 

Brewster, Not Guilty, my lord, 

Clt:rk, How will you be tried ? 

Brewster, By God apd the country. 

Clerk. Set Nathan Brooks to the bar. 

* Tliou standest indicted in London, by the 

* naine of Nathan Brooks, late of London, 

* stationer ; not having. Sec, [The same as to 

* make, time, and place, with that of Dover's] 

* and knowing the said book to be scandalous ana 

* seditious, didst sell, utter, and publish the same 

* against the duty, &c. How sayest tliou, 

* Nathan Brooks ; art thou Guilty of this sedi- 

* tion and offence whereof thoa standest in- 

* dieted, or Not Guilty?* 

Brooks, Not Guilty. 

Clerk, How will you be tried? 

Brooks,, By God and the country. 

Clerk, God send thee a good deliverance. 
L. C. J. Hjfde, If you desire to have a copy 
of your indiciiuent and counsel, you may have 
it, 

.Brooks, I am a poor man, I have not mo- 
Tiey to get counsel ; 1 hope 1 shall not waut that 
that belongs to me by law, for want of money. 

L. C. J. Hyde. You shall not, by the grace 
of God, 

Clerk. Set John Twyii, Simon Dover, Tho- 
mas Brewster, and Nathan Brooks, to the bar. 

Clerk. John Twyn, those men that you 
shall hear called,* and personally appear, must 
pass between our sovereign lord the king and 
you, upon trial of your life and death ; if you 
will challenge them or any of them, you must 
do it when they come to the book to be sworn, 
before they be sworn. And you .that are for 
seditions and offences, look to your challenges. 

Dover. We desire we may have a jury of 
booksellers and printers, they beiirg tlic men 
that only understand our business. 

L. C. J. Hyde. There are those already 
that uiiderliand it as well as booksellers or 
printers ; besides, half the jury are such, end 
they are able to make the rest understand it ; 
but you may challenge whom you will. 

The jury were, William Samborne, William 
Rutland, Thomas Houylove, Robert Lucas, 
Robert Beversham, Richard Riston, William 
Hall, John Williams, James Flgsher, Simon 
Waterson, Sgmael Thomson, Thomas Roycruft. 
Who were severally sworn by the oath mitow* 
iiig : * You shali well and truly try, and true 

* deliverance make, between our sovereign 
^ lord the king^ and the prisoners at the iwj 


whom you shall have in charge, according to 
your evidence. So help you Gml.* 

All Four. We are all satislied with the 
ury. 

Clerk. Crier, make proclamation. “ O 
Yes ! If any one can inform my lords the 
king’s justices, the kiug's serjeant, or the king’s 
attorney, before this inquest be taken between 
our sovereign lord the king and ihe prisoners 
at the bar, let them come forth, and they shall 
be heard ; for now the prisoners stand at the 
bar upon their deliverance ; and all others that 
are bi>und by recognizance to give evidence, 
against any of the prisoners at tiie bar, come 
forth and give evidence, or else you will forfeit 
your recognizance.” 

Clerk. John Twyn, hold up tby band. 
You of the jury, look upon the prisoner, and 
hearken to his cause; you shall understand 
that he stands indicted in London by the name 
of John Twyn, late of London, stationer: 
Here the Indictment is -read over again.] 
Upon this indictment he hath been arraigned 
and thereunto hath pleaded Not Guilty ; and 
for his trial, hath put himself upon God and 
the country, which country you are : Your 
charge is to enquire whether he be guilty of the 
high -treason, in manner and form as he stands 
indicted, or not guilty : If you find him guilty, 
YOU shall inquire what goods and chattels, 
lands and tenements he had at the time of 
comoiitting the said treason, or at any time 
sithence. If you find him not guilty, you shall 
enquire whether he fled for it; if you find that 
he fled for it, you shall enquire of his goods 
and chattels, lands and tenements, as if you 
had found him guilty ; If you find him not 
guilty, nor that he did fly for it, say so, and no 
more, and hear your evidence, 

Mr. North, Barrister of the law. John 
Twyn stands here indicted, for that he as a 
false traitor to the most illustrious Charles the 
2nd, &c. not having the fear of God before his 
eyes, nor weighing the duty of his allegiance, 
&c. [Here was opened the form of the Indict- 
ment j To which he hath pleaded Not Guilty; 
if there shall be sufficient evidence given you 
of the charge in the indictment, you must do 
the king and the nation that justice, as to find 
him guilty, that sentence of law may pass on 
him. 

Mr. Seij. Morton. May it please your lord- 
ships. and you gentlemen that are sworn of 
this Jury, I am of counsel with the king against 
John Twyn, the prisoner here at bar, who 
stands indicted of a most horrid and damnable 
treason : It is, the compassing and imagining 
the death of the king, to deprive him of his 
crown and royal government, and to alter and 
change the ancient legal and fundamental go* 
vernment of .this kingdom ; which he has en- 
deavoured to do, and did intend to do, by 
printing a traitorous and seditious Book, which 
ip itself contains as many and as" great trea- 
sons, as it was possible either for the malice of 
the devil, or the corrupt and treasonable 
thoughts of Uood-thirsCy men to invent ; It 
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contains treasons against the king in his own ! 

. royal person ; against his government, both ec- 
clesiastical and civil; full of treasons, as my ! 

.I^rd Chief Justice was pleased to observe to | 
you, treasons against the queen, scandals against 
all inaiiner of professions both in ciiurcTi and 
king<lorii, of magistracy and ministry. My 
lord, there are in this Indictment, thirteen Pa- 
r* 4 gra|}lis of that treasonable book recited ; and 
each i>f them contains as many treasons as 
there be lines in it. Nay, my lord, this trea- 
sonable book was intended to set a flame in this 
nation, to raise and stir up rebellion in this 
kingdom against the king and liis government 
1 shall observe to your lurdihip the time when 
it was to he printed ; it was in the beginning 
of October, your lordship knows, and I do not 
doubt but the Jury have heard, that there w'as 
a great and dangerous design in this nation, set 
on foot by men of dangerous principles, to 
embroil this natimi in a new war, for the de- 
struction of the king and his government. It 
was executed in part, as far as time and other 
circumstances would give way and leave to the 
undertakers (the 12th of October last) ; and, 
iny lord, it was proved upon the execution of a 
Coniiiii'»sioii of Oyer and Terminer at York, 
that there was <i council here in London, that 
sat to prepare matter for an universal rebellion 
all England over. They sent their agitators 
intjO the north, west, and all parts, to give no- 
tice to their parry to be ready to rise at a cer- 
tain time : Several days were appointed, but it 
seems they could not be ready till that ll!ch of 
October; fur the seditious books that were to 
lead on that design, and the libels and declara- 
ti^^ns could not be printed before that day : 
And truly that had been printed and published 
too, if there had not been great diligence used 
by the king's agents and ministers, to take 
them just as they were preparing it. This book, 
gentlemen, doth contain a great deal of scan- 
d:il upon the king’s government, dispersing false 
and base rumours, to the prejudice of it. It 
is a rule in iny lord Coke, ‘ I'hat the dispers- 

* ing of false and evil rumours against the king 

* and government, and libels upon justices of 

• the kingdom, they are the forerunners of re- 

♦ hellion.' 

We shall now go to the Proof: We shall 
prove that this prisoner at the bar, to print this 
^ok, had two presses in one room : That he 
himself did work at one of those presses, his 
servants at the other by his command, and in 
iiis presence ; That be did compose part of it, 
prim the sheets, correct the proofs, and revise 
them all in liis own house, which were correct- 
ed and brought back into the work-house by 
himself, in so short a time, that they could not 
he carried abroad to correct, so that he must 
needs correct them himself; That this work 
^as done in the nightrtime (and it was proper^ 
as it was a deed of great darkness, and not flt 
indeed to see the light ; and it was well it^was 
strangled in the birUi, or else for ought I know, 
we might by this time have been wallowing in 
our blood}/ We shall make it appear that this 


man, when Mr. L’Estrange came to search his 
house, brake the forms, conveyed away as 
many of the sheets as he could from tlie press 
to other places ; yet notwithstanding, God's 
providence was so great in the thing, that he 
iett there three or four sheets, which Mr, L'Es- 
trange then seized on, and many more within a 
little lime after : And somewhat of the same 
matter remained upon part of a form of letter, 
which his haste would not give him leave to 
break. When he was chi^irged with it by Mr. 
L'Cht range, lie confessed that lie had printed 
some sheets of this seditious Book ; and being 
demanded by Mr. L* Estrange, What he 
thoiigfit of it ? lie told him, * lie thought it 
^ was mettlesome slufT He had great Joy in 
it ; he confessed he had received money for 
printing of this ; and much other matter, taken 
upon examination before Mr. Secretary. We 
shall call our Witnesses: I should have ob- 
served to you. That this man would have done 
it with all the privacy that could be, and to be 
done forthwith ; theie was -great haste of it, 
about the beginning of October, and the design 
ill the north was upon the I'Jili ; *so that it was 
clearly intended for that design. 

Several Witnesses were sworn. 

Joseph Walker. My lord, whereas my mas- 
ter is indicted for printing this Book 

Ld. H^de. Your master ! who is your 
master ' 

Walker. He at the bar. 

Ld. Hyde. What say you of it f 

Walker. 1 desire to see the Book ; [it was 
shewed him.] About the four first pages* of 
this Treatise I composed. 

Ld. Hyde. Who delivered it to you to com- 
pose ‘ 

Walker. My master delivered the copy to me. 

Ld. Hyde. What do you mean by composing? 

Walker. Setting the letters. 

lA. Hyde. Well, and you set the letters to 
print according to the copy ; and you had it of 
your master, had you ? 

Walker. Yes, my lord ; but all this copy we 
did not print. 

[Fact of the copy in Manuscript being shewed 

him, he said, he composed by that copy.] 

Serj. Morton, How much did you print ? 

Walker. About three sheets. 

Serj. Morton. How many of those did your 
master compose ? 

Walker. Trulj, Sir, I cannot^ell. 

Ld. Hyde. . Did he compose one ? 

Walker. As to a whole one, I cannot say. 

Mr. Recorder (Mr. Serj. Wilde). Did he 
compose the Title ? 

Walker. Here is no Title. 

Mr. Recorder. No ? Read the top. 

Walker. A Treatise of the Execution, &c. 

[He reads the Title]. 

Mr. Recorder. Did your master compoM 
that ? — Walker. No, I did. 

Ld. Hyde. Did your roaster give yoU that 
to compose Walker. Yes. 
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Seij. Morton. Who composed the second, 
third and fourth sheets ? 

Walker. 1 composed some of them, but to 
particularize, 1 cannot. 

Ld. Hyde. Who gave you what you did ? 

Walker. My master. 

Ld. Hyde. Can you turn to any part of that 
you did compose ? 

Walker. I cannot tell that. 

Ld. Hyde. You composed, you sny, four 
pages : There are eight in a sheet : Wiio com- 
posed the other of the same sheet ? ^ 

Walker. I think niy master did 

Ld. Hyde. At the same time, and in the 
same room with you ? 

Walker. He wrought not in the same room. 

Ld. Hyde. After you had stamped the sheet, 
who did peruse and over- read it, to see if it 
were right ? 

Walken I carried them into the kitchen, 
and laid them down upon the dresser by my 
master. 

Ld. Hyde. Who compared them ? 

Walker. I know not. 

Ld. Hyde. Who brought them hack to 3 »oii ? 

Walker. My master brought them into the I 
workhouse, and laid them down. 

Ld. Hyde. Wastliere any body in the bouse 
that might correct it ? 

Walker. Not that I saw. 

Ld. Hyde. When you had carried a sheet 
down, how long was it ere it was brought hack 
again ? 

Walker. About an hour, or an hour and a 
half. 

Ld. Hyde. Was there any bouy in the house 
besides you and jour master ? 

Walker. There was my fellow*apprentice, 
and the woman that keeps the house. 

Ld. Hyde. Were there no strangers there ? 

Walker.. No, my lord. 

"Recorder. Were they printed in your mas- 
ter’s house ? — Walker. Yes. 

Serj. Morion. What room ? 

Walker. In the press-room. 

Serj. Morton. Did your master work at tlie 
press about this work any part of the time ? 

Walker. Yes, I saw him beat some sheets. 

Ld. Hyde. When you had printed one sheet, 
were there not some Inistakes of the letters to 
be mended ? — Walker. Y es, there were literals. 

Lord Hyde. Who made the amendments ? 

Walker. Upon my oath I cannot tell. 

Lord Hyde. Do you believe it to be your 
master’s ? 

Walker. I cannot tell that. 

Lord Hyde, ilavc you seen your master 
write heretofore ? 

Walker. I have seen him write, but be- 
cause I have heard of tliem that could coun- 
terfeit mens hands, 1 dare not swear it was his 
writing. 

Lord Hyde. Were the amendments that 
were brought b^k like bis hand ? 

Walker. The letters were something like 
them, but I cannol; swear positively that they 
were his. 
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Lord Hyde. ^No, that you cannot, unless 
you saw him writb them ; but was it like liis 
hand r* 

Walker. It was nut much unlike his hand. . 

Mr. Recorder. Did not your muster use to 
correct other works before this ? 

Walker. Yes. 

Recorder. Then by the oat!i that you have 
taken, were not the corrections of this book 
like chose of Oliver corrections of his own hand ? 

Walker. I know not that. 

Recorder., Did any body correct books in 
yoiif house hut your master? 

Walker, No, sir. 

Serj. Morion. Did you see your master 
with copy ? 

Walker. Yes, he luid copy before him, 

Serj. Mot ion. What time was this printed? 
by night or by day ? 

Walker. In the night-time. 

Seij. Aforlon. Wliat directions did your 
mahter give you about printing it? did he direct 
any privacy ? 

IVu/kcr. lie w .ms not much desirous of that. 

Recorder. At what lime did you work 
about it ? 

Walker. In the morning, from two till four 
or five. 

Seij. jMorlon. Pray, sir, thus ; were you 
in the house when Mr. L’Kstrange came up ? 

Walker. Yes. 

Serj. Morton. Were you at work then or 
before ? 

Walker. Not when he was above, but im* 
ij^cdiiitely before I was. 

Recorder. You arc not bound to conceal 
treason, though you arc bound to keep your 
master’s secrets. 

Serj. Morton. What were you then at work 
upon ? 

Walker. Upon the signature D, the sheet D 
of this treatise. 

Serj. Morton. What did your master sa}^ 
when ^^ou told him Mr. L’E»lrange was below ! 

Walker. Very few words ; I cannot be 
positive in them. 

Serj, Morton. To what purpose were they ? 

Walker. Hearing somebody knock at the 
door, I went down into the coniposing-rooni, 
and looked through the window, and saw peo- 
ple ; I imagined Mr. L’Estrange was there, 
and I told my master : whereupon he said, He 
was undone, or to that effect. 

Recorder. Did he not wish you to make 
haste in composing it ? 

Walker. No, he did not. 

Recorder. How long had you been ^t work 
upon it ? how many days ? 

Walker. I cannot tell justly. 

Recorder. You can guess. 

Walker. About three or four days. 

Recorder. Did not your master work in 
that time? 

••Of the law concerning proof of hand- wri- 
ting, see the Case of Algernon Sidney, iifra, 

A. D. 1683a 
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Wulker, He was in the work-howse, and 
did set letters. 

Recorder, Did lie not likewise print 

Walker, Yes, lie did. 

Serj. JHer^e/t, Did not r^oii, hy liis direc- 
tion, break the form wliich Mr. L*Kstrniige 
came to search ? 

Walker, 1 brake one indeed. 

Serj. Morton, What became of the otlier ? 

Walker, My ft-Ilow-approiitice brake it ? 

Serj. AIorto7i, n,y who^e direction ? 

Walker. I bad no order for it ; I brought 
it down, and went to set against a post, ami 
it felt in pieces. 

Serj. Morton. Did you ask your master 
who delivered him ibis copy to prjnl f 

Walker, 1 did nsk him two several times; 
but he made no answer. 

Lord Hj/de, Did lie not say, * Tie wotikf 
not tell you or that ‘ it. was no matter to you ;* 
nor nothing f 

Walker, Yes, he did afterwards say, ^ It 
was no matter to me.’ 

Recorder, Did not your master nor fellow* 
apprentice tell you who brought the copy ? 

Walker. No. 

liecorder. And did not you know? 

Walker. No. 

Sorj. Morton, Was he not used to tell you 
the authors of books that you printed ? 

Walker. Tiie authors lie did not ; but for 
whom they were printed he used to tell me. 
My lord, I humbly beg pardon for wluit 1 dad, 
1 i'vas his apprentice. 

Ld. Hyde, How many sheets did you print? 

Walker. Two reams on a siieer, which makes 
a thousand. 

Ld. Hyde. The first page being the title of 
it, your master broiiglu to yon to compose; at 
the same time when you were composing one 
part, your master was composing another part 
of the same sheet in the next room; and part 
of it your master ditl print as well as compose : 
1 think you said this ? 

Walker. Yes. 

Ld. Hyde. Likewise that the proofs were 
carried to him to overlook, and he brought them 
back within an hour, or an hour and half after, 
and laid them down in the work-house ; and 
that you saw the hand of the amendments, but 
you cannot swear it was his, only you say that 
it' was not unlike it ; and that he had correct- 
ed former sheets that you had printed, and that, 
the hand with which he corrected others and 
this, was alike: and that there was no stranger 
in the house to correct it ? 

Walker. Not that I saw. 

Ld. Hyde, This is the substance of what 
you said ? — Walker* Y es. 

Recorder. Did your other man, or you ever 
correct ? — Walker, N o. 

Recorder. Did he use other correctors at 
Uny time ? 

Walker. Yes, about some books. 

Recorder, What books? « 

Walker. Hooker^s Ecclesiastical Polity. 

Ldf Hjfde% You did rise to work at two of 


the clock in the morning about it : and your 
master said when you told him Mr. L’Estrange 
ti as below, that he was undone ? 

Walker. It was so, my lord. 

North. Mr. L*Esc range, pray tell my lord 
and the jury of your taking this. 

Mr. HEstratige. My lord, I do remember, 
that three or four days, or thereabouts, before 
the ICJtli of October lust, I had notice of a press 
that iiad bten at work for several nights in 
Cloth-Fair, and employed a person to watch 
(lie hou^e; who told me that they still gate 
over eaiiy m the morning, at day-light or soon 
after. At length intclligeiicc was brought me 
in these very words, ‘ 'i’liat now they were at 
^ it as hard as thi. y could drive’ (which was 
about four in the morning). 1 aro«e, went to 
one of the king’s mesbengers, and desired him 
to take a printer by the w'ay; who did so: 
And I called up a constable, and so went to 
Twyn’s houbO, where we heard lliem at work. 
I knocked a matter of a quarter of an hour, 
and they would not open the door, so that I 
was fain to send for a smith and force it; but 
they perceiving ihat opened the door and let us 
in. I'here was a li(;ht when we came; but 
before the door was opened, it was put out. 
When X was got up stairs, and a candle lighted, 
I Ibunri a form broken (that is, the letters dis- 
pcrsctl), only one corner of it standing entire; 
which was compared by a printer, that was 
there, with n corner of a page newly printed, 
and appeared to be tlic same. This form was 
brought down out of the press-room into the 
com}K>sing'ioom. As yet we could not find 
the whole impression ; but at last they were 
found thrown down a pair of back-stairs. I 
remember they tiild me the impression was a 
thousand. 1 asked him where he had the 
copy ? He told me, He knew not, it was brought 
to him by an unknown hand. 1 told him he 
must give an account of it. He told tne at the 
last, tie had it from Calvert's maid. I asked 
him where the copy was ? He told tne, He 
could not tell. (When 1 speak of the copy, 1 
mean the manuscript.) We searched near two 
hours, and could not find it: And at length 
went thence to the constable's, house in Smith- 
field, and .^taid there a while with the prisoner. 
1 asked him, Mr. Twyn, said 1, who corrected 
this sheet ? Alas, said he, 1 have no skill in such 
things. Who revised it then ? Who fitted it 
for press I Truly I had nobody but myself ; I 
read it over# What thought you upon read- 
ing it ? Methought it was mettlesome stuff : 
The man was a hot fiery man tfiat wrote it. 
But he kne\v no hurt in it. 

Serj. Morton, When you had taken these 
sheets, were they wet or not ? 

VEslrange. They were not only wet, but 
half of them were imperfect, printed only on 
one side. Missing the copy, I told him after 
he was carried to Whitehall ; Mr, Twyn (said 
I) it may possibly do you some good yet, to 
bring forth the copy : Hyou will be so ingenu- 
ous to produce the copy and discover the au- 
thor, you may find mercy for yourself; pray 
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therefore get this copy: Perchance I may make | 
tooie use of .it. After that, his servant Bitsilla i 
Windsor brought out this part of the copy : ' 

£Producing a slieet of Manuscript in Court.] 

Ld. Joseph Walker^ whs the whole 

copy of this book in the htmse when you com- 
posed that which you did ? 

Walker. I cannot tell : I saw it but sheet 
by sheet. 

Recorder, Did not you see the whole entire 
copy i*v your master’s hand ? 

Walker. No: But [taking some part of 
the manuscript in his hand, said] this is the 
hand that I composed by. 

Recorder. Mr. L* Estrange, where had you 
the entire copy ? 

I/Eitranf^e. It was only the copy of the 
last sheet, ihat T took in the press. 

Recorder. Who helped you to that? 

URstrange. Bazilla Windsor, by direction 
of the prisoner, as 1 conceive : For I told him, 
if you can help me to the copy, it may do you 
some good ; and soon after part of 4t was 
brought me by her. I asked Mr. Twyn further 
How did you dispose of those sheets which you 
bad printed, those several heaps, whiiher arc 
they gone? lie told me, he hud delivered those 
sheets to mistress Calvert’s maid at the Hose in 
Smtthfieki. 

Recorder. Yon say he told you mistress 
Calvert's maid received them of him ; did you 
since speak with that maid ? 

U Estrange, I was long in searching Ttvyn’s 
house, and one of his apprentices made his 
escape, and probably give notice of it: For 
the night I went to mistress Calvert’s house, 
she and the maid too were iled. 1 have since 
taken the mistres^ and she is now in cubtudy, 
1 have heard nothing of the maid since. 

Justice Keeling, Twyn owned to you that he 
had corrected some of the sheets ; that he bad 
read them, and said. It was mettlesome stud*. 

L* Estrange. 1 did ask him in the house of 
the constable. Who corrected this ? The cor- 
rector must certainly know what it was. Said 
lie, * I have no skill in correcting.’ But when 
1 speak of correcting, 1 mean who revised it, 
over- looked it for the press ? * 1 read it over/ 
says he. 

Twyn. I never said such a word. 

L* Estrange, lie spake this in the presence 
of two or three liere present. Could you read 
over this book, said I, and noit know that it 
was not (it to printed? * I thought it was a 
* hot fiery fefiow'; it was inc'ttle, or mettlesome 
^ Somewhat to tlmt effect. 

Seij. Morton. What did you hear him con* 
fess before sir lienry Beniiet ? 

L* Estrange, lie owned the thing ; that Is, 
he acknowledged he had printed the sheet I 
shewed there, and two other sheets of the same 
treatise; 

Serji. Morion* Did he acknowledge lie coi^ 
rected them ? 

VEstros^e* I know not whether before sir 
Henry Bennet be did, of oo. 
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Serj. Morton. What know you about money 
received by him ? 

U Estrange. He said Calvert’s maid paid him 
40.9. in part for that work. 

2wjfn. I said I had received money of Cal- 
vert’s maid for work 1 had done ; but nninid 
not that. 

Mr, Dickenson sworn. 

About tlie 7th day of October, it being 
Wednesday, us I remember, about five o’clock, 
we attended Mr. L’Estrange, myself and others ; 
ivecaine to the house of the prisoner in Cloth- 
Fair, and upon the back-side of his house we 
stood libteniJig a good while, and heard presses 
a working. Upon that I came to the fore** 
art, by Mr. L'Estrange’s order, and knocked ; 
ut none would answer : 1 took the constable’s 
staff, and knocked again ; and none would an- 
swer yet. After, that Mr. L’Esi range knocked 
near half an hour ; and no body coming, he at 
last sent for a smith’s hammer to force it open. 
Afterwards they came down and opened the 
door. Then Mr. L’Estrange and the printer 
(Mr. Miihh) W'ent up stairs : I continued 
below with the constable and the king’s messen- 
ger, to observe whether any went in or out. 
After which, some sheets fbll down on the 
other side of the house. Meeting with one of 
them, and perceiving they had discovered the 
sheets they enquired after, I read some part 
of it : and finding wlmt it was, 1 went up^ 
and found the sheets thrown behind the door. 
Mr. Twyn (said I) 1 wonder you w'ould print 
such a thing as this : you could not chuse but 
know that it was very dangerous to do any such 
thing. He answered, ^ That he did not con- 

* sirier what it was.’ Questionless, said I, you 
could not but know it was very dtingerous ; for 
wlieii you revised it, you must needs know the 
sense of it. 1 think it was a dangerous busi* 
ness; what did you think of it? Says he, * 1 
^ thought he was a good smart angry fellow ; it 

* was mettlesome stuff;’ or to that purpose^ 
This was the substance of our discourse. 

1 did see some of the sheets printed on one 
side, and some on both sides : the form lay 
disordered ; yet not so but there was one corner 
of it yet remaining, and 1 having the sheet in 
my liand did compare them together, and to 
the best of my remembrance, 1 do remember 
these very words, * Execution of Judgment.* 
and * Lord have.* 

Lord Htjde^ Who did he say revised ihc 
press ? 

Dickenson. He seemed to confess that he 
had corrected it himself : for when 1 urged it to 
him. That he could not chuse but know the 
matter of it by reading it; truly, says he, * I 

* tlioiight he was an angry smart fellow : it was 

* good mettlesome stuff, indeed.* ** 

Judge Keeling. The question asked by my 
Lord is, W’hcther he did confess he revis^ il^ 
or whether you did collect it from his reply ? 

Dickenson. Truly, by that answer 1 gomed 
he corrected it. 

Recorder. Did he eantom that he read it? 

3 
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IMkemm-, I put that queition to hhn $ and, 
to the best of my remembrance, he did not 
deny it. 

Lord H^de. To Mr. L*£stningehe confessed 
he read it over. 

T/iomas Mabb sworn. 

My Lord, I was with Mr. L’Estrange in 
this man’s house ; and being there, going up, 
we found the press had been lately at work. 
There was at each press a sheet laid ; I took 
them off the tinpin [some of the jury under* 
stand that term :] they were just laid upon the 
points, printed on one side. I gave Mr. 
L’Estrange these two sheets, the same with 
these [shewing two sheets], some were perfect, 
others imperfect. I could not find the form a 
great white. I gave him the sheet to peruse ; 
and in the mean while I went down, and 
below 1 found the two forms, but broken: 
somewhat indeed was standing ; whereof I 
took part in my hand, and read in the lettera. 
Mr. Dickenson having the sheets, he heard 
what 1 read, and looking on the sheets, found 
them agree. 

Twyn, What were the words that you read ? 

Mabb, The words were * Execution and 
Judgiiieut,’ and * Lord have.* There was a 
back pair of stairs out of his press-room, partly 
between his house and his neighbours ; and in 
the hurry they liad thrown the sheets down 
there ; part fell hehinci the door, and part at 
the bottom. When 1 questioned him how 
many was done, he said 500 ; but I adjudged 
those I saw to be about 750. Looking again 
over the door, I espied the remainder of the 
sheets, about 250 more, and I brought them 
tOMther ; and then he owned there was 1,000. 

Lord Hyde, What else do you know ? 

Mabb. At the constable’s house 1 heard him 
use the words, that * it was mettlesome stuff,’ 
and that * no body corrected it but himself.’ 
Said I, 1 wonder you would offer to do it ; you 
could nut compose it, but you must under- 
stand it. Said he, * It was my bad fortune to 
* meddle with it.' Said I, You fost a press 
but a little while since, I wonder you would do 
this. He seemed to be sorrowful. 

Serj. Morton. He did confess he corrected it ? 

Mabb. Yes, my Lord. 

ZVyfi. No, my Lord, I did not. 

John Wickham sworn. 

Upon the 7th of October, as I take it, about 
four o’clock in the morning, Mr. L’Estrange 
came to my house, being one of the king’s raes- 
sengers, and told me I must go immediately 
with him to Cloth-Fair, and sent me to call 
one Mr. Mabb by tlie .way. 1 met Mr. 
L’Estrange near Mr. Twyn’s house between 
five and six o’clock : we had a constable, and 
went and knocked at the door : they knocked 
at least half an hoar before they got in. 1 
heard some papers tumbling down, and heard 
a rattling above, before went up. Bot>I 
stood at the back-dow, to secure any from 
gnnning out that way; and at last^ when they 

VQh. V|* 


^d there were some sheets thrown into the 
next house, 1 went and louked, and there 
were two or three hundred, and they were 
wet, newly come off the press. That is all I 
can say. 

Serj. Morton, Did you hear this man say 
that lie had corrected it ? 

Wickham, No : but 1 having him in custody 
et my house, I asked him about it ; he said, * It 

* was a very bitter thing, that it was his un- 
f happy fortune to meet with it.’ 

Jury, Did he confess he printed it? 

Wickham. Not to me. 

Serj. Alorton. He said, * It was a bitter 
' thing and that * it was his unhappy fortune 
Mo meet with it:’ Make the best of that; 
compare that with the rest of the evidence. 

William Story sworn. 

Gentlemen of the jury, upon the 7th of Oc- 
tober last, early in the morning, I was sent for 
to Mr. L’Estrange into Cloth- Fair : we went 
to the house of this Twyn. Alter some time 
knocking, they went up stairs, and brought 
down several papers : I know not what they 
were. I went into the next house with Mr, 
Wickham, and there we found two or three 
hundred sheets, and brought them to Mr. 
L’Estrange. I asked the prisoner at my house, 
whether he could not write or read ? He said. 
Yes. Did you not use to read what you printed ? 
lie said, Yes. Did not you know treason when 
you read it ? * it was a fiery thing ; 1 did nut 

* mind it much : but I should have got money 
- by it.’ 

Mabb, He owned he had but a very small 
price for the doing of it. 

Mr. Joueph Williamon sworn. 

That which 1 can say is, that 1 know this 
[looking upon a paper] to be my own hand 
writing, and to be the examination taken of 
this Twyn. 1 took it ; and he owned it after 
it was writteif. 

Serj. Morton, What was the substance of it? 

Ld. Hyde. What did he confess before 
Mr. Secretary, when he was examined ? 

Williamson, He said, that the copy of the 
book was brought to him by one Evans, maid 
to Mrs. Calvert. That for the author, being 
asked if he knew him, he said he did not ; and 
that he had seen the copy of three sheets of 
the book ; that he had printed only two of 
those sheets, a thousand cxemplaries of each. < 

Judge Keeling. Did he confess that ? 

WilUamsm. Yes. And further. That he 
had delivered them to this Evans at the sign 
of the Rose in Smithfield ; that he himself 
had corrected those sheets he had printed, and 
'tlmt he had read them after they were printed; 
that for his pains and printing of them, he had 
received 40s. in part from this maid at the 
delivery of them at the Hose; that tbcmaio, 
carried away those exemplaries from the Rose; 
and that he parted with her at the door. 

Serj. Morton. I hope you observe, gen* . 
tlemen. We have now done ; we tleitae IM , 

2M 
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priioiier may give his answer to it; and then 
shall make our reply. 

Ld. Hyde. What say you ? you hare heard 
the witnesses, and what is laid to your charge 
Xwvn. I did never read a line of it in my 
life. 

Ld . Hyde, That’s impossible. I'll tell you : 
First, your own man, who set part, swears you 
. did both set and print part of this book your- 
self : you gave him the title to set. You com- 
posed one part of the book, whilst he was 
composing another part. Is it possible you 
could compose, and not read a line* of it?^he 
tells you further, when the first sheet was 

f printed, he brought it into the kitchen, and 
aid it down, knew not of any one in the 
house but yourself ; about an hour, or an hour 
and half after, you brought it back again cor- 
rected, laid it down ; and the hand that coi^ 
rected it was not unlike your hand upon other 
corrections of books, i^ray, brother Morton 
let the jury have hooks, and Mr. Lee read the 
Indictment, that they may sec they agree. 

Seij. Morton, 1 observed to you there 
were thirteen treasonable Paragraphs ; you 
slinll find them marked out in the margent. 

Ld. Hyde, You shall see there arc treasons 
with u witness : see the very Title. 

Mr. Lee, I^Reads the Title of the Indict- 
ment.] * A Treatise of the Execution of Jus- 
tice : wherein is clearly proved, that the 
Execution of Judgment and Justice is as well 
the peoples as the magistrates duty ; and if 
the magistrates pervert Judgment, the people 
are bound by the law of God to execute 
Judgment without them and upon them.' 

Ld. Hyde, That you gave to your man 
to set. 

Mr. Lee reads, * It is on6 of the scarlet sins 
' of this nation, that the people suffered tUeii 
* Rulers, &c.’— The particular Passages are 
too impious to be published, and indeed too 
foul to be repeated, but in substance. Those 
mentioned in the Indictment are as follows : 

1. The Supreme Magistrate is made e 
countableto the people. 

2. The People are rebclliously incited to 
take the menage of the government into their 
own hands. 

S. They are animated to take up arms, not 
only against the person of his sacred majesty, 
but likewise against the royal family. 

4. They are stirred up to a Revolt (in that 
very term) as an action hontjurable and con- 
scientious; making publication in the next 
clause of encouragement to any town, city, 
or country in the three nations to begin the 
. work. 

5. The people are laboured not only to 
CMt off their allegiance to the king, but in 
direct terms to put his sacred majesty to 
death. And to the purposes before mentioned 
tends the whole scope of the Treatise. 

Ser), MortOH, You may judge of the resi 
by this ; we will not put you to any more ex* 
pence of time ; there hath been sufficient trea^ 
eoitia that whioh jouiiave read. 


Ld. Hyde, Now say what you wfli. Bat I 
must tell you, in those particulars that have 
been compared, there is as much villainy and 
slander, as is possible for the devil or man to 
invent : It is to destroy the king in his person,* 
to rob him of the love and affections of his 
people; to destroy the whole family, and all 
government, ecclesiastical and civil. And 
this you read by yourself, owned, and caused 
to be printed. 

Twyn, Except it was that sheet which Mr. 
L’Estraoge read to me when 1 was taken, 1 
never heard it before, nor read it. 

Ld. Hyde. Your man swears that you did set 
and print part of it : It is impossible to com- 
pose and set, but you must read it. Nay, you 
did examine and correct the sheets ; brought 
them up again. Mr. L’Estrange swears you 
confessed you read it over; it was ^ mettlesome 
stuff.’ Mr. Dickenson says, you did not say 
you read it over ; but be saying to you it was 
impossible you should set it and not read it, 
you told him also it was ^ mettlesome stuff.’ 
You could not judge it to be ‘ mettlesome stuff,’ 
but you must read it. There is Mr. William- 
son says, that you confessed before Mr. secre- 
tary Beniiet that you had seen three sheets^ 
printed off two sheets ; corrected those two 
sheets ; find after printed, and delivered them ; 
and that you had 40s. in part of payment. 
Besides this, when Mr. L’Estrangc came first, 
you were up (nay, at two o’clock in the morn- 
ing.) When they came and knocked at the 
door, they heard presses going, yon would 
make no answer till they called a smith, with 
intent to force it open. When they came in, 
they found a form brought out of the printing' 
room, and broken, all but one corner ; that 
taken up by a printer, and compared with the 
lines of the printed sheets, and found to agree. 
Some of the sheets were printed on one side 
only, the rest perfected, you threw them 
down stairs, part into your neighbour’s house, 
you said, you were undone, when you under- 
stood Mr. L’Kstrauge was there. What need- 
ed all this, hut that you knew what you were 
doing, and did it purposely to do mischief? 

l\pyn, 1 did never read or hear a line 
of it, but when Mr. L’Estrunge read it when I 
was taken. 

Judge Keeling. Was it printed at your 
house, or no ? 

Twyn., I know not but that it might ; Not 
that I did it with my own hand. 

Judge Keeling. The papers were found wet 
with you : Who was in your house ? 

jfWn. My two servants. 

Judge Keeling. Did any set tliem at 
work but yourself? Did they work of their 
own beads r 

Twyn. 1 did use to set them at work; 
but I did not* set them on that particular 
work. 

I/J. Hyde. Have you any thing else to say f 
God forbid but you should be heard ; but the 
jury will not easily believe euch denials against 
so muab evidence; 
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Jud^e Keeling. Tell us to whom you car- 
ried this copy to be corrected ? 

Tw^n. I know not who corrected it. 

Ld. Hyde. If you have any thing to say^ 
-speak it; God forbid but you should have a 
full hearing ; Say what you will. 

Twyn. 1 say 1 did not read it, nor heard it, 
till Air. UEstrange read it. 

Ld. Hyde. Have you any thing else? 

Twyn. It is possible 1 may, upon consi- 
deration. 

Ld. Hyde. We cannot spend all the day: 

I must let the jury know they are not to take 
your testimony., 

Serj. Morion^ I am counsel for the king: 

I shall reply, il* he will say no more. 

Judge Keeling. You have heard your 
charge; this is your time to make your answer: 
If you do not speak now, you must not speak 
after. Therefore if you have any thing '*to 
speak in your justification, or witnesses to 
call, now is your time. 

Ld. Hyde. Let inc give you this caution : 
We cannot spend time in vain ; we have other 
business before us, and it ^rows late. The 
best counsel 1 can give you, is this : You said 
at first, that you desired to be tried in the pre- 
sence of God. You are here in the presence 
of Almighty God, and 1 would to God you 
would have so much care of yourself, and do 
so much right to yourself, to declare the truth, 
that there may be means of mercy to you. The 
best you can now do towards amends for this 
%vickedness you have done, is by discovering 
the author of this villainous book : If not, you 
must not expect, and indeed God forbid that 
there should be any mercy towards you. 

Tayn. I never knew the author of it, 
nor who it was, nor whence it came, but as 
I told you. 

Ld. Hyde. Then we must not trouble our- 
selves. Did you never see the hand before, 
with which this copy is written ? — Twyn. No. 

Ld. Hyde. 1 am very confident you would 
not then have been so rnad, as to have taken 
such a copy ; A copy fraught with such abomi- 
nable treason and lies ; abusing, in the hrst 
place, the late king that is dead, who was, 1 
will be bound to say it, as virtuous, religious, 
pious, merciful, and just a prince as ever reign- 
ed, and was as villainously and barbarously 
used by his rebellious subjects. Nay, you 
have not rested here, but have fallen upon this 
king, who has been gentle and merciful beyond 
M precedent. Since he came to the crown, 
he has spared those that had forfeited their 
lives, and all they had: and he has endea- 
voured to oblige ail the rest of his people by 
mildness and clemeney. And afeef all this, 
lor you to publish so horrid a book, you can 
never make amends : God forgive you for it. 

Twyn. 1 never knew wbat was in it. 

Ld. Hyde. You of the jury, I will say only 
this : That in point of law, in the first place, 
there is no doubt in the world, by the law.of 
the land, the publishing such a book as this, 
is as high a treason os ^can be committed s by 


this he has endeavoured to take away the life 
of the king, and destroy the whole family, and 
so consequently to deliver us up into tlie hands 
of foreigners and strangers. It is a great ble»!»- 
ing that we have the royal line amongst us. 
But, I say, there is no question (and my bro- 
thers will declare the same, if you doubt it) 
that tills book is ns fully treason by the oki 
statute, as much the compassing and endea- 
vouring the death of the king, ns possible ; 
And he rests not there, but incites the people 
to rebellion, to dethrone him, to raise war. 
And the publishing of this hook is all one and 
the same, as if he had raised an army to do 
this. The proof is, That he set part, printed 
part, and corrected it ; by his own confession, 
read it over, * It was mettlesome stuff ;\cod- 
fessed how many sheets he printed ; the reivard 
and recorapence, you took notice of it. And 
I presume no man among you can doubt but 
the witnesses have spoken true : and for his 
answer, you have nothing but his bare denial. 
And so we shall leave it to you. 

Set Simon Dover to the Bar. 

Dover. My lord, 1 pray time, till Monday 
morning: 1 have sent away the copy of my in- 
dictment. 

Ld. Hyde. The sessions will be done to- 
night: Mr. Uecorder and the rest are to go 
away on Monday ; and therefore we must end 
to-night. 

Dover. I beseech your lordship I may have 
time till night. 

Ld. Hyde. Men clamour, and say they are 
hardly used, their trials being put ofi': Are 
you content to lie in gaol till the next sessions { 

Dover. No, my lord, I have had enough of 
that: We are willing now to haye it tried. 

Ld. Hyde, You have had a kindness doua 
to you, that it is not laid ireuson ; and there- 
fore go on to your I rial. But because you shall 
not say you arc surprized, if you will not go oti 
now, you must lie in the gaol till the next ses- 
sions ; We cannot bail you. 

Dover. My lord, the indictment is full of 
law, and 1 understand nut the formalities of 
it : I desire but till 4 o’clock. 

Ld. Hyde. We must do it before we go to 
dinner, or not at all ; for there is judgment to 
be given to the gaol, and all of us J udges are 
commanded by the king to attend him to- 
night. 

Dover. 1 am not able to plead to iL 

Ld. Hyde. Then because you shall not 
you bad not all the right imagirlkble, we will 
dispatch the rest of the gaol to-night, and ad- 
journ the sessions till Monday morning, and 
you shall then have a fair trial, by the help of 
God. You and your company, Nathan Brooks 
and Thomas Brewster, are you all desiroos 
to be tried on Monday morning? 

All Three. Yes. ^ , 

Ld. Hjfde. Because you sb.il not 
vice ; or any thing else, you shaJ have all tba 
liberty .you will desire, to seitd lor .persons ; but 
you must be prisoners till tben* 

^ 
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AH Tkr€$, We humbly thank y< 

Then the Jury went out ; ana after about 
balf an hour’s consultation^ they returned to 
the Court, and took their places. 

Clerk. Are you all agreed of your verdict. 

Jurt^. Yes. 

Clerk, Who shall say for you ? 

Jury, The foreman. 

Clerk, Set John Twyn to the bar : Look 
upon him, iny tiiastersi how say you, is he 
Guilty of the Fligh-Treason whereof he stands 
indicted, or Not Guilty f — Foreman, • Guilty. 

Cl. of Newgate, Look to him, keeper. 

Clerk, Hearken to your verdict, as the>| 
court hath recorded it : You say that John 
Twyn is Guilty of the liigh-Treason whereof 
he sUiod indicted, and tliRt at the time of coin- 
fuitting the said Treason, or anytime since, he 
had no goods, chatties, lands nor tenements, to 
your knowledge; and so you say all? 

Jury, Yes. 

Clerk, John Twyn, thou hast been arraign- 
ed for High-Treason, and thereunto hast plead- 
ed Not Guilty, and for thy trial hast put thy- 
self upon God and the country, aud the coun- 
try hath found thee Guilty ; what canst thou 
say for thyself, why the court should not pro- 
ceed to judgment, and thereupon award execu- 
tion of death against thee, according to the law ? 

Twyn, I humbly beg mercy ; I am a poor 
man, and have three small children, I never 
read a word of it. 

Ld. Hyde, 1*11 tell you what you shall do: 
Ask mercy of them that can give it ; that is of 
God and the king, 

fTwyn, 1 humbly beseech you to intercede 
with his majesty for mercy. 

CL of Neweate. I’ie him up, Executioner. 

Crier, O les ! My lords the king’s justices 
command all manner of persons to keep silence 
while judgment is in giving, upon pain of im- 
prisonment. 

Ld, Hyde. John Twyn, and John Duns- 
xnore, (one convicted for clipping of money) I 
am heartily sorry that your carriage and grie- 
vous offences should draw me to give that Judg- 
ment upon you that I must. It is the law pro- 
nounces it, God knows it is full sore against 
mv inclination to do it; 1 will not trouble my- 
self or YOU with repeating what you have done ; 
but only this in tlie general, John Twvn, for 
you : Yours is the most grievous and highest 
treason, and the most complicated of all wicked- 
ness that ever 1 knew; for you have, as much 
as possibly lay in you, so reproached and re- 
viled the king, the dead king, and his posterity, 
on purpose to endeavour to njot them out 
from off the face of the earth. I speak it 
fiom my soiil, I think we have the greatest 
llappiness of the world, in enjoying what we 
4d under ^ gracious and good a king ; yet you 
in the rancour of your heart thus to abuse him ! 
1 will be 90 cliaritable to think you are misled. 
There’s nothing that pretends to religion, 
that will avow or justify the killing of kings, 
but the . Jesuit on the one ^ side, and the 
Sectary on the other; indeed, it is a desperate 


and dangerous doctrine, fomented by divers of 
your temper, and it’s high time some be made 
examples for it. I shall not spend my time in 
discourse to you, to prepare you for death ; I 
see a grave person whose office it is, and 1 leave' 
it to him. Do not think of any time here, 
make your peace with God, which must be 
done by confession, and by the discovery of 
those that are ‘ guilty of the same crime with 
you. God have mercy upon you; and if 
you so do, he will have mercy upon you. 
But forasmuch as you John Twyn have been . 
indicted of High-Treason, you Lave put your- 
self upon God and the country to txy you, 
and the country have found you Guilty: there- 
fore the Judgment of the court is, and the court 
doth award, ** That you be led back to the 
place from whence you catne, and from thence 
to be drawn upon an hurdle to the place of 
execution ; and there you shall be hanged by 
tbe neck, and being alive, shall be cut down, 
and yuuf privy-membe rs shall be cutoff, your 
entrails shall be taken out of your body, and 
you living, the same to be burnt before your 
eyes ; your head to be cut off, your body to be 
divideu into four quarters and your h^ad and 
quarters to be disposed of ut the pleasure of 
the king’s majesty. And the Lord have mercy 
upon your soul.” 

Twyn, I most humbly beseech your lord- 
ship to remember my condition, and intercede 
for me. 

Lord Hyde, I would not intercede for 
my own father in this case, if he were alive. 

27ic Behaviour and Speech of Mr, John Twyn 
ut hi$ Exccaiion, 

In the interval betwixt the condemnation and 
execution of John Twyn, divers applications 
were made to him, in order both to lus tempo- 
ral and eternal good ; and in particular, Mr. 
Weldon, tlie Ordinary of Newgate, spent much 
time and pains upon him, to convince liini of 
that horrid crime for which he was to suffer ; 

E articuiarly pressing him to a confession 
oth of his offence, and of the author of 
that treasonable piece for which he was to die. 
His answer was, That it was not his principle to 
betray the author, but it belonged to others ; 
whereupon Mr. Ordinary demanded of him. 
What it was that could prevail with him to 
undertake the printing of it ? He said. He was a 
poor man ; that he had received 40i. and the 
promise of a larger sum, whereupon he under- 
took it; but who it was that made liim that 
promise, he would not discover. 

Mr. Ordinary did likewise further urge him 
to a confession of the Author, upon a confi* 
<lence that such a discovery might save his 
life : to which he replied. That be neither 
could do it^ nor did believe himself obliged to 
it, if he could ; for better (says he) one suffer, 
than many. Being pressed to receive the 
blessed Sacrament, he returned, That he was 
not free to do it ; he was against receiving Re- 
cording to the forms of tto Church, and«ho 
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hop^ he might do well enough without it ; j 
and in this temper be continued until he came ' 
to the place of execution, where going up the . 
ladder, Mr. Sheriff told him, That if he had any ; 
'thing to say, he should remember the cautions ' 
he had given him. 

Twyn, I suppose this appearance of people 
doth expect that I should say immething as to 
the matter 1 come here for. It is true, 1 come 
here condemned as a Traitor, for |irinting a 
book, taken to be, owned to be, and judged to 
be scandalous and seditious. 

Sir H. Ford. And treasonable, put that in too. 

Tzoyn. For ray own part, I can say this, T 
knew it not to be so, until I came to the bar to 
be tried: 1 was surprized in the doing of it, 
both in the beginning, and at last, 1 was clear 
and free in my own thoughts, as not to intend 
«ny sedition. 

Sir JS. Ford. I would not willing interrupt a 
dying man ; 1 toid you before that you must 
not declare any thing in justification, or mitigap 
tion of so foul a crime ; but if you had any thing 
to say iliac was for the disburthening of your 
own conscience, or to give any good admoni- 
tions to the people to beware of falling into the 
like crime, you should be patiently heard ; but 
I wonder you should go about to justity your- 
self in this, wiieii you did confess both to my 
brother here, and myself after Sentence, that 
chat which was passed upon you was just and 
deserved. 

Twyti, I do not say otherwise of it, hut that 
it was just ; hut as to my ignorance of the 
matter of intending or imagining to foment and 
contrive any such thing tending to such ends, 
but barely for getting a little money for my 
family ; I was as clear as the child unborn of 
any other dcsig'i knowingly, of any such thing 
I3ti look upon It as a surprizai. First, 1 was 
surprized in tins nuittf^r, by reason of that 
dangerous sickness and weakness 1 was in when 
it was hrougiit ; I received it with my own 
bands, but it was wrapt up in waste paper, 
and so I delivered it to my servant, he went 
on with it : and two or three days after, it was 
taken from me by those that came to search 
my house, who themselves told me, they came 
opoq information ; so that it was a matter I 
was surprized with when it was brought in, by 
reason uf my sickness aud weakness, being 
unable to overlook it : and likewise as soon as 
it was brought in the third day I was discovered 
in it, by some way of informat ion ; and whether 
those that were the senders of it in, might not 
be the discoverers, 1 know not. Some disco- 
very was made by the confession of those that 
searched my house : they came by informa- 
tion, not by chance. Then when they had 
taken me, 1 did ingenuously acknowledge and 
confess who 1 had it of ; and yet for all this 
the searching after those persons concerned, was 
neglected that whole day, though they were at 
home, and easy to be taken, 1 could prove it. 

Sir Jtt, Fordi Mr. Twyn, give me leave* to 
tell you oiiee more, that I am heartily sorry 
you have;givep ae thp oocasioti to interrupt 


you a second time ; all these things you pleaded 
at the bar, and said os much as you could ; the 
wisdom and justice of the bench did not think 
this to be a sufficient excuse of that treason you 
are found guilty of: I would ask to what end 
:his discourse tends? Tell me your end. * 

Twyn. My end is this, and it please your 
worship, to shew how ignorant and unacquaint- 
ed I was with the nature of the thing; and 
how far I was in my conscience from intending 
that Treason. 

Sir R. Ford. You say you were surprised, 
and that you knew not the Treason ; was it not 
clearly and plainly (by your own servant) prov* 
ed that you composed some part of it, and 
printed it yourself, and corrected it ? You un- 
derstood English, or else you could not correct 
it; if you understood English, or sense, yon 
could not be ignoraiit that it was a horrid piece 
of Treason, such as no lioiiest man ought to see 
and conceal one half hour ; therefore do not 
ustify yourself, it serves not to any purpose 
here, -or in the world to come: If you are not 
guilty of the malice, you have the moie easy 
access to comfort hereafter; but that will not 
help you liere on earth: Pray spend that little 
time you have to some better purpose than this ; 
if you have any thing to say tliat may become 
a modest man to say, we are willing to hear it : 
If you can remember any person that assisted 
you ifi correcting it, or otherwise were concern- 
ed in it, say it. 

Twyn. N o person assisted me, I corrected tt 
not; it was carried our of iiiy house to correct, 
and brought in corrected. 

Sir R. Ford. You shall not say that you 
are denied that Christian liberty a dying man 
oiigbt to have ; we are not to suffer any reflec- 
tions on this business, you had a fair trial : I 
say, we would not deprive you of vour liberty 
of speaking, but do not abuse that liberly that 
is given you, by spending your time impertinent- 
ly, aud fruitlessly ; hut if you have any thing 
further to oflWr to God, which is more for your 
good, go to that. 

Twyn, 1 slmll forbear to insist any further, 
as to the narration of that matter; I shall be 
very uuwiliing and tender of reflecting any thing 
upon the king, or the government, or give oi- 
fence to your worships any way. 

Sir R. Ford, Nothing hut that shall offend us. 

Twyn. 1 shall go to prayer. ^ 

Sir R. Pord. Do, do, we will join with you, 
and pray for you. 

He continued in private prayer on the ladder 
some time. 

Sir R. Ford. Executioner, do not turn hint 
off, ’till he has given you a sign. 

Mr. Ordinary of Newgate. Mr. Twyn, give 
a sign to the executioner, when you have done; 
you must not throw yourself off, you will be 
your own executioner in that. 

Twyn. Executioner, when I 
sign, by pulling you by the shoe, tiien turn me 

° 'EsecutUmer. I will,lwill,thel«nlblett thy 
poor soul. 
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^Afterwards, the executioner coniiog down, 
^r. Tw^ii told him, the sign should be by mov- 
ing hts foot. 

2Vpyn. ** O Lord, hear the Prayer of thy 
poor servant, receive me into thy inerc^ j Lord, 
in Aee I believe, receive my spirit ! Lord 
Jesus! let my prayers be acccpiahle in thy 
eight ! O Lord, my strength, and my Kedeemer ! 
O Lord, I beseech thee, receive me into the 
arms of thy mercy; let me have an inhericance 
with thee» to live with thee for ever, and then 
come, Lord Jesus! come quickly 1*'^ 

Then giving the sign, the Executioner did bis 
office; and being cut down, his head was 
sever^ from hi« body, and his body divided 
into four quarters, which are to be disposed of 
ZB the king shall assign ; since which time, his 
head is placed over Ludgate, and his quarters 
upon Aldersgate, and other gate^ of the city. 

It will be here convenient to make two Ob- } 
servations upon the words of the prisoner : 

First, he says. That the proofs were lient out 
of his house to be corrected, and brought back 
again corrected, and so not corrected by him- 
self; which is not only contrary to what he 
formerly owned, as was made out by several 
proofs at his Trial, concerning his own correct- 
ing of it, hut to his solemn declaration at the 
bar, avowing, that he knew nothing more of 
the business than what he there delivered : For, 
supposing such a confession ; the next question 
would infallibly have been, To whom was it 
carried? or, Who corrected it? as the readiest 
way to the discovery of (he aiitlior. 

Secondly, he says. That the persons con- 
cerned (meaning Calvert, and her maid) were 
neglected that whole day, being at home, and 
easy to be taken, which is disproved*; both by 
his own servants, and Mrs. Calvert’s: And 
likewise proved, on the other side. That if be 
himself would have ordered his apprentice to 
have looked after the maid (as he promised, and 
was directed,) she had been secured that very 
morning ; the fellow meeting her in St, Bar- 
tholomew’s Close, within a quarter of an hour 
after bis master was carried away, not knowing 
that she had any concern in the business. As 
to the mistress henelf, she is, at present, under 
custody. 

TRIAL OF DOVER, BREWSTER, AND 
BROOKS. 

Monda^f Fib. 22, 1663. 

The Court proclaimed. 

Ciirk. Set ^tnon Dover, Thomas Brewster, 
and Nathan Brooks to the bar:* Look to yazr 
challenges. 

* ** At the sessions in the Old Bailey 20 Feb. 

15 Car. 2. Simon Dover, Tho. Brewster, and 
Nathan Brookes, printers and booksellers, were 
indicted «t the common law, as for a great 
misdemeanour, for printing and publishing one 
book, daUed^ The Speeches and Prayers of 
Harrison, Cook, Hugh Peters, and odwrs oen- 


The same Jury sworn anew. 

CUrk. Set Thomas firewster to the bar, and ' 
the rest set by. You of the jury, look upon 
the prisoner ; you >hall understaud that he* 
stands indicted in London by the name of Tho. 
Breivster, [and here he reads the Indict- 
ment] for causing to be printed, and selling a 
book called, The Speeches, &c. Upon this 
indictment he hath been arraigned, and tliere- 
unto hath pleaded Not Guilty, and for his, &c. 
Your charge, is to inquire whether he be guil^ 
of this sedition and offence, or Not Guilty, If 
you find him, &c. 

Mr. North. May it please your lordship, 
and you gentlemen of the jury, Tho. Brewster 
stands here indicted of a foul misdemeanour; 
it is for causing to be printed, publisliing and 
uttering a seditious, scandalous, and maliciouB 
hook. The Indictment sets forth. That he not 
having, &c. [Here Mr. North opens tlie In- 
dictment) and to this Indictment he hath 
pleaded Not Guilty. If there be sufficient 

demned fur the murder of the late king, in 
which were many desperate passages, justifying 
their villainy; and another book called the 
PhcBnix, or Solemn League and Covenant ; in 
which also were passages of dangerous conse- 
quence. And they being found Guilty, it was 
resolved, That though printing be a trade, and 
selling of books also, yet they must use their 
trade according to law, and not abuse it, by 
printing or selling of books scandalous to the 
governiuent, or tending to sedition. So in 
case of a counsellor at law, he may plead his 
client’s cause against the king; but if, under 
colour of chat, he takes upon him to vent sedi- 
tion, he is to be punished. 

Meinorand. Cooke’s Case, a lawyer in Grays- 
Inn, who managed that villainous charge against 
the late king at his Trial, would have excused 
himself because he acted only as counsel ; but 
that would not serve his turn ; he was executed 
with the rest. And in this principal case the 
persons were told, that the king had dealt mer- 
cifully with them, that he did not proceed 
against them capitally, and they were all fined, 
viz. Brewster 100 marks, and Dover and 
Brookes 40 marks a piece, and every of them, 
to stand in the pillory, one day at the Exchange, 
from 11 to 1, and another day in Smithfiel^ 
for the aaroe time, with their papers on their 
hats, declaring tlieir offence, for printing and 
publishing scandalous, treasonable, and fac- 
tious books against the king and government, 
and to lie in gaol without bail till the next gaol- 
delivery, and then to make an open confmion 
and aciniowJedfiinant of their offences in such 
words as should then be directed ; and afters 
wards to remain in prison during the king’s 
pleasure, End not to be discharged before every 
one of them put in good sureties by recogiii^ 
zance, Uiemsclves in 400/. a piece, and two 
sureties for each of them in !200/. a piece, not 
to print or publirii any books but such as slnffi 
be allowed by authority*” Kelyng^ p. AOb 
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proof of the charge, you are to find him guilty 
of the matter contained in it. 

Thomas Creek, George Tbreslier, Thomas 
Loft, and Peter Bodvel sworn. 

North. Tho. Creek, tell my lord and the 
jury what you know concerning Brewster, and 
your printing of a book called The Speeches, 
occ. and his uttering and publishing of it. 

Creek, I shall. Sir. There is a mistake in 
the time, for it was before Chribtinas that Mr. 
Brewster, Mr. Calvert, and Mr. Chapman dkl 
come to me at the Cock in Little-Britain ; and 
there th^ had some copy of the beginning of 
the Speeches of the men that suflered, that 
were ihc king’s judges, and they spake to me to 
print it : and 1 did print part of the book, I 
cannot tell you how much, without 1 had the 
book, and then 1 can tell you how much I did 
print, [The hook being shewed him] it this be 
my printing ; 1 suppose it was done afterwards, 
another impression, and I must not own it in that. 
[He was shewed one of another impressinn] My 
lord, thus far 1 own ; the printers that are of 
the jury will judge [pointing to the page] this is 
my letter, and here I ended. 

Hyde. What folio is that you ended at ? 

Creek. You shall see, it is 36. 

Sorth. By whose orders did you print that ? 

Creek, They all gave me order together. 

Ld. Hyde. They all.^ Name them. 

Creek. Mr. Calvert, Brewster, and Chap* 
man. 

North. Did they charge you to do it pri* 
▼ateJy ? 

Creek. With as much privacy and expedi- 
tion as 1 could. 

North. When you had printed them, what 
did you do with ihrm P 

Creek. 1 disposed of them by their order. 

North. Did you print but one impression or 
more.P 

Creek. Yes, ray lord, I did print but part of 
a second impression. 

North. That \vc use as evidence, that he 
had uttered the first, because he went upon a 
second : How many did you print at first ? 

Creek. To my best remembrance, the first 
impression was 3000. 

Ld. Hyde. These three employed you to 
print this book, and you printed to the 3Cth 
folio Cree/c, Yes. 

Ld. Hyde. And who printed the other part ? 

Creek. I cannot say positively. 

Ld. Hyde. Did these three afterwards di- 
rect you to give out the sheets to sucli and such 
persons, bookbinders, to stitch up and dis- 
pose of.?— Crcrfc. Yes. 

Ld. Hyde. The first was three thousajud, you 
say : what number did they take ? 

Creek. They had all ; they sent f(mr them of 
me as fast as 1 did them. 

J. Keeling. Who did you send the proofs to ? 

Creek. They were sent fi^r to my house. 

J. Keeling. Sometimes by Calvert, tom^ 
times his man, sometimes his maid, sometimes 
by BrewstoRi 


Ld. Hyde. Do not you know wlm beg^n 
where you left off? 

Creek. 1 am not able positively to say. I 
do believe, and I have heard, and spoken with 
them that said Mr. Dover did ; but 1 cannot 
po-iitivelysay it. 

Ld. Hyde. You were not by, to see it done ? 

Creek. No. 

Ld. Hyde. What grounds have you to be* 
lieve that. Dover printed Uie rest ? 

Creek. Grounds ! Truly it is so long ago^ to 
swear positively I cannot. 

Ld. Hyde. It is but three years ago. 

Creek. To the best of my remembrance^ 
Mr. Dover in the time of printing it, did meet 
me, and converse with me about it ; but to ex- 
press time or place 1 cannot. 

Ld. Hyde. Did you and lie agree that he 
should print the other part? 

Creek. No, my Lord ; 1 had nothing to do 
to agree it with him. 

Ld. Hyde. Did he declare to you that be 
printed the other? 

Creek. TS the best of my memoryi he told 
me he printed some sheets. 

North. Who changed sheets with you? 

Creek. Some sheets were changed at Mr. 
Dover’s. 

J. Keeling. Who paid for printing ? 

Creek. Mr. Brewster paid me some, and 
some Mr. Calvert paid me. 

Ld. Hyde. If you desire to ask him any 
questions, you may. 

Brewster. By and by I shall, my Lord. 

Dover. I desire he may tarry till 1 come to 
my trial. 

Serj. Morton, Don^t doubt it. 

North. George Thresher, speak yoor know- 
ledge to my Lord and the jury, whether B^w- 
ster did not bring you the book called The 
Speeches, &c. to be stitch’d, and what you dkl 
with them, tell the manner of it. 

Thresher, May it please you my Lord, and 
the honourable bench, it is thus : I'his book it 
seems was printed, Mr. Brewster came to my 
house to know wbether'l could fold them, and 
stitch them in blue paper. That night I went 
to several printers, Mr. Dover was one of them, 
w'c had several sheets from thence, (I did not 
see them primed) 1 carried tlicm home ; and 
went about the working them that night. 

J. Keeling. How many books were deliver- 
ed to you ? 

Thresher. First and last, about 500. . 

J. Keeling. Who delivered them to you ? ' 

Thresher. Some were brought to my house. 

J. Keeling. BJ whose direction ? 

Thresher. Mr. Brewster’s. 

J, Keeling. Did you deliver them to any 
bo^? 

Thresher. Yes, to Nathan Brooks, ready 
stitch’d. 

J. Keeling. Who paid you for them? 

Thresher. Mr. Brewster for them be hac^ 
and Brooks fijurthero he had. 

North. Thomas Loft, teHpuf knowledge 
in this business# 
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• n^oiFfas May it please you, all chat I 

can say is this : There was to the number of 
about or near upon a thousand, as I take it, 
folded and stitched in iiiy master’s house, one 
Mr. Perry, I was then his apprentice ; they 
were sent in, as I judge, by Mr. Brewster’s or- 
der, but I cannot positively say it: my master 
appointed us to do them ; I saw Mr. Brewster 
there sometimes, but I cannot positively say 
that Mr. Brewster paid for the doing of them. 

‘ North. Did not your master press the dis- 
patch ? 

Loft. My master did so ; but I know not 
whether they conversed to that purpose. 

North. Who fetched them away ? 

Loft, His then apprentice did fetch some of 
them from bur house. 

North. Peter Bodvel, tell my lord and the 
jury what you know. 

' Bodvel." 1 did carry some three years ago 
some bundles of books from Mr. Creek’s house, 
and I think they were the bundles of The 
Speeches of the King’s Judges. ^ 

Ld. Htfde. From whent^ had you them ? 

Bodvel. From Mr. Creek’s. 

North. What did you do with them? Were 
they sold ? 

Bodvel. I did see some of them sold in the 
shop. — North. W ho sold them ? 

Bodvel. Myself, and my mistress some- 
times. 

Ld. Hyde. Were they brought to the shop 
to sell, Uy his privity ? 

BodveL Ido believe he knew of them. 

.Ld. Hyde. By the oath you have taken, did 
he send you for them to the printers ? 

Bodv^ I He or my mistress did. 

Ld. Hyde. Has he been in the shop when 
th^ have been sold ? 

Bodvel. 1 cannot truly tell ; it is three 
years ago. 

J. Tyrrel. To whom did you pay the money 
that you received for them ? 

Bodvel. We put it in the box. 

J. Keeling. Do not booksellers keep ac- 
count what books they sell, and set down the 
money ? 

Bodvel. Not for Pamphlets. 

Mr. North. Did he not send you to the 
book-binder’s for them, when they were 
stitched ? 

Bodvel. It was by his or my mistress’s order. 

^ J. Keeling. What was your book-binder’s 
aatne ? — Bodvel. Perry. 

J. Keeling. Where was this book kept? 
Publicly, as other books, or in other rooms. 

Bodvel. In the shop, my lord. 

J. Keeling. Were they publicly to view, 
As other books ? 

Bodvel. Not so public as other books, but 
public enough, Mr. L’Esrrauge knows. 

Ld. Hyde. I know you use to let your titles 
of a new book lie open upon your stalls; did 
you lay these open ? 

BoJfpel. No, my lord, they did not do so. 

Ld. Hyde. Who was the cause they did 
uot? Dm your master direct Uie privacy ? 


Bodvel. I think he did, we had some direct 
.ion to that end. 

Ld. Hyde. Not to lay them open upon the 
itall ? — Bodvel. No. 

Ld. Hyde. Give the jury some books, and * 
read the Indictment ; let them be compared. 
Clerk reads the Indictment: first the title; 
The Speeches and Prayers of some of the late 
king’s judges, viz. major-general Harrison, 
October 13. Mr. John Carew, Oct. 15. Mr. 
justice Cook, Mr. Hugh Peters, Oct. 16, Mr. 
Thomas -^cot, Mr. Gregory Clement, col. 
Adrian Scroope, col. John Jones, Oct. IT, 

< col. Daniel Axtell, and col. Francis Hacker. 

< Oct. 19, 1660. The times of their deaths, 

< together with several occasional speeches, 

* and passages in their imprisonment, till they 
‘ came to the place of execution. Faithfully 

* and impartially collected for forther satis- 

* faction.’ 

Mr. Cook’s Letter to a friend, fol. 40. * And 
^ so I descend to the cause, for which I am in 
bonds; which is ns good as ever it was: and 
I believe there is not a saint that hath en- 

* gaged with us, but will wish at the last day 
^ that he had se^ed to the truth of it with his 
^ blood, if thereupon called ; for I am satisfied, 

* that it is the most noble and glorious cause 

* that has been aptated for GM and Christ 

* since the Apostolical times ; being for truth, 

‘ holiness, and righteousness, for our liberties 

* as men, and as Christians for removing all 

< yokes and oppressions.’ And fol. 41. < It is 

* such a cause, that the Martyrs would again 

* come from Heaven to suffer for it, if they 

* might ! I look upon it as the roost high act of 

* justice that our story can parallel, &c. 

[Not to trouble the reader with all the par- 
ticulars mentioned in tlie Indictment; since 
the rest are but more of the same kind in other 
words.] 

Ld. "Hyde. What say you to this book ? 
Brewster. I desire to ask Mr. Creek a few 
uestions : Mr. Creek how much of that in the* 
ndictment did you print ? 

Creek. ThcMury may see if you please. 

Ld. Hyde. Truly if he says true, he says he 
printed no part of that with which you are 
charged, but the title-page ; he left off at folio 
36, your charge is the Title, and beginning at 
fol. 40. 

Brewster. So that you see lie printed no- 
thing for me that is in the Indictment. 

J. Keeling. Did you print the Title ? 

Creek. Yes, my Lord. 

Ld. Hyde. And you printed the rest, by bi^ 
Calvert’s and Chapman’s directions ? 

Creek. They delivered me the copy together 
to print. 

Ld. Hyde. If you have any thing to say, 
speak to the Court, the jury will hear you. 

North. Pray, my lord, give me leave to asfc 
Creek one question : There were two impres- 
sions printed, did not you print more in oiie, 
than in the other? 

, Creek. I am upon my oath ; to the best of 
my remembnuice I printed the same that I dM 
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before, for I had some of it standing, and so 1 
had the same sheets again. 

North. Had you no more ? 

Creek. No, I bad rather less. 

Brewster. That is usual, he that prints the 
first, doth print the same of the second. 

Ld. Hyde. He says he did so ; what have 
you to say to the charge ? 

Brewster. I conceive that part that I or- 
dered the printing of, is not included in the in- 
dictment. 

Ld. Hyde. Yes, every part; he says in both 
impressions he printed to the 36th folio; and 
all the rest was printed by your direction. 

Creek. No, iny lord, [ printed to the 36th 
folio by his direction, the rest was printed else- 
where. 

J. KceUng. Your indictment was this, For 
causing to be printed this book, called The 
Prayers, ike. and for selling and uttering of it. 
For the evidence tliat you caused it to be print- 
ed, he swears you directed some, and it is not 
likely you would print half, and let the other 
half alone ; w'e leave that to the jury. For your 
uttering, that anon. 

Ld. Hyde. There are these two particular 
charges in the indictment, that you must an- 
swer: The first is, your causing it to be printed; 
and it is not essential, or of necessity, that every 
particular that is in the indictment be proved, 
to be done by you : you caused this book to be 
printed, with such a title; that he swears he 
did for you : then Jet the jury, or any man 
living, judge whether you did direct the book 
to be whoFly perfected or by lialves. The se- 
cond charge is, that you uttered them : You 
delivered five hundred of these to be stitch- 
ed up, and disposed of them, so that you are 
in elfect both printer and publisher of the 
whole book. 

Brewster. He speaks of one part that I or- 
dered, there is no more proof, and that was 
but to the 36th page : he speaks also of some- 
body ^Ise that was present with me; and where 
they had the rest of the copy printed, he tells 
you he knows not. 

Ld. Hyde. Have you any more to say ? 

Brewster. Yes, my lord, though he says I 
caused that part to be printed, yet he doth 
not say I did it maliciously, or witn any design 
against the government. 

Ld. Hyde. The thing speaks itself. 

Brewster. Booksellers do not use to read 
what they seM. 

Ld. Hyde. You have forgot what he swore; 
you brought the proof. 

Brewster. He did not swear that ; he says 
Mr. Calvert’s man, and sometimes ot^rs. 

Ld. Hyde. Ask him again. 

Creek. 1 did declare that the proofs were 
sent for, and carried away and read, sonietimes 
by ‘Mr. Calvert’s man and others, and some* 
times by bis servants, not by himself ; they 
were wrapt up and sent. 

Ld. Hyde. For a man to pretend he dM 
Slot know, when, he being master, sends for his 
pioofs by bis servant ; for any man to toppose 
VOL. VI. 


this is not the master’s act, [nay, and directing 
it to be done privately) you shall never find a 
man guilty : they were sold in his shop. 

Brewster. The grand part of the indict- 
ment lies. That it was done maliciously, and 
seditiously, and then it says knowingly : though it 
be granted 1 did do it, and sell it, yet it does not 
follow chat 1 did it maliciously and seditiously ; 
1 did it in my trade : we do not useto read what 
we put to print or sell. I say, my lord, selling of 
books is our trade, and for the bare exercising of 
it, knowing nothing of evil in it ; it came out in a 
time too, when there were no licencers, or ap- 
pointed rules ; so ihat whatever was done we 
are not accountable for, for we read very sel- 
dom more than the title, that some of the jury 
knt>ws ; so that I hope 1 cannot be said to do 
it maliciously or knowingly. 1 can give testi- 
mony I am no person given to sedition, but 
but have been ready to appear upon ail occa- 
sions against it. 

Ld. Hyde. Have you any more ? If you 
have, say it. 

Brewster. iVTy lord, they are the sayings of 
dying men, conmionly printed witliout opposi- 
tion. 

Ld. Hyde. Never. 

Brewster. • 1 can instance in many ; the 
bookseller only minds the getting of a penny : 
that declares to the world, that as they lived 
such desperate lives, so they died ; so that it 
might shew to the world the justice of their pu- 
nishment ; and so I think it a benefit, far front 
sedition. It was done so long ago too, it was 
not done in private, it went commonly up and 
down the streets, almost as common as a Diur- 
nal : it’s three years and a quarter ago, or 
thereabouts. 

Justice Tyrrel. You speak of your behaviour, 
have you any testimony here ? 

Brewster. 1 do expect some neighbours; 
Major-General Brown knows me, Capt. Shel- 
don, Capt. Colchester, and others : 1 can give 
a very good account as to my behaviour ever 
since. 

L. Hyde. Say what you will, and call your 
witnesses, and make as much speed as you can. 

Justice Keeling.. There is another indictment 
against you, and while that is trying, your 
neighbours may come. 

Brewster. My Lord, 1 shall desist for the 
present. 

Seij. Morion. May it please your lordship, 
and you gentlemen of the jury ; I am of coun- 
sel for the king against Thomas Brewster, book- 
seller, that stands here indicted, for that he, 
contrary to the duty of hfs allegiance which he 
owes to our sovereign lord the kieg, did cause 
maliciousiy a seditious and scandalous book to 
be printed wherein there are divers scandalous 
clauses contained,thac are indisparagemeiic of the 
king’s royal prerogative, and again.«*t bis govern^ 
meot, crown and dignity ; end likewise that ka 
hath sold and uttered the same books in 
tempt of his majesty’s laws. This is the effect 
of the iDdictmedt; it has been proved to yo^ 
by four witnesivi* that for whmh be tiRacle in- 
2N 
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Mlctisd ; that he did cause part of tike 

took to be prill teii ; tliat’s clearly proved by 
f?i%ek : likewise iha^ he has sold and uttered 
books in his shop : nay, he confesses that 
lie did, iind sayb they weic sold openly as a 
Diurnal; and therefore he thinks it was lawful 
for him (o do it. lie lias gone about to make 
a defence <;F I his his ^eilitious behaviour; he tells 
you he did not print all the Look; it is not said 
that he printed such and such a letter of thebouk, 
but that iie caused such a book to be printed : and 
it is to lie presumed, if he caused ‘one part he 
would cause the other, or otherwise it w^ould be 
a hook ofrnuimed sense and imperfect. Gen- 
tlemen, for the uttering and selling of them, 
that himself confcbses: you have heard the ex- 
cuses iie hath made, whelJier y»n will not find 
him guilty of tlii*) crime, that f must leave to 
you, uinl to the direction of the court. 

Ld. Ht/de, You of the jury, you see the in- 
dictmeiit is lor causiiig a libellous and seditious 
took iG he printed, under such a title, that is. 
The Speeches and Prayers, d£c. it is for causing 
this, ^cdit.JOltsiy, facli<*usiy and wickedly to be 
printed; and ^or selling and publishing it abroad 
to the king\>. people. Tor tlie matter ot evidence 
you have ht-nrd it : I will iiut repeat the par- 
ticulars to yciu, only sonic tlm^t to what he has 
said, that you may not be mia-led. First, be 
says, it dties not appear, that lie did it malici- 
ously or know ing y ; there are some things that 
you that are of the jury are not to expect evi- 
dence for, which it is impossible to know but 
by the act itself. Malice is conceived in the 
heart, no man knows it unle-s he declares it: 
as* III murder, I have malice to a man, no man 
knows it ; 1 meet this man and kill him; the 
law calls (his malice. If a man speaks scanda- 
lous ' words against a man in his calling or 
trade, he lays his action, malice, though he 
cannot prove it but by the words themselves. 
If 1 sny fruiter or Stationer is an ignorant per- 
son, bus no skill in ills trade, I w ould not have 
any man to deal with him, he understands not 
how to set letters, or the like : here is nothing 
of inahee at all appears, yet if you bring your 
~ you must lay it maliciously ; it i> the 
destroying your trade, and you will have da- 
mages. 1 instance in this particular, that you 
may see there is malice supposed to a particular 
private fierson in that slander, inuGli mure to 
the king and the State. The thing itself, in 
causing a book to be printed tlir.t is so full of 
scandals and lies, to inveigle, misguide, and 
deceive the^ people, this is, in construction of 
the law, malice ; and though no malice appear 
further. The next is this ; factiously, seditious- 
ly, knowingly : this carries sedition as'well as ma- 
lice. SbcIi a barbarous transcendent wretch that 
murdered his prince, without the least colour of 
justice to declare that he rejoiced in his bonds ; 
and' that the martyrs would willingly come from 
heaven to suffer for it. Horrid blasphemy ! All 
the saints that engag^ in it, to wish that tliey 
had sealed it with their blood ! \VhatH:ao you 
have more to ^encourage and incite the people 
ta the killing of kings, and murdering their law- 


ful mnnee ! Ih^ they publish, and say it was 
spoLen publicly; Jet it be upon his own scuL 
that did it : for in case he did it, no man knew 
it but those that heard it. But to publish it all 
over England, 3,000 of ihe first impression, ' 
and a second ; this is to fill all tiie king’s sub- 
jects with the justification of that horrid mur- 
der : I will be bold to say, not so horrid a vil- 
lainy has been done upon the face of the earth, 
since the crucifying of our Saviour. To print 
and publish this, is sedition. Tiie next thing is 
your trade.' Thave a culling to use, and I may 
justify the using of it, so long as 1 use it law- 
fully ; but that must not justify me in all man- 
ner of wickedness against the king and state. 
As if a lawyer, 1 will put it in tuy own court, 
plead a man’s cause, and against the king ; this 
is justifiable, he ought to plead for his client, 
but he must plead as becomes him. If a law- 
yer in defence of his client will speak sedition, 
do y iu think he is free from being punished ? 
So of a printer ; if a printer prints seditioua 
and factious books, he must look to himself; 
that’s no part of his calling. to poison the king’s 
people : so though printing of a book be law- 
ful, he must use it as the law appoints him, 
and not to incite the people to fuciion. Writ- 
ing of letters you know it is common and law- 
lul ; but if 1 write treasonuble letters, give no- 
tice to rise, do such and such unlawful acts, I 
am to be punished for these letters. A printer 
he is a public agent, he is to do what he is able 
to answer, or else he must take what follows. 
He says, There was no act against him : it is 
true, you see he is not indicted upon the sta- 
tute, but at the common law, for an offence in 
tiie nature of a libel. If 1 were a printer, and 
would compile a pamphlet against a man, 
though not in authority, and disparage liira, 
this is the publisliing of a libel, and an offence 
for which I ought to be indicted, and punished 
by the common law ; and he that prints that 
libel against me, as a public person, or against 
me as sir Robert Hyde ; that printer, and he 
that sets him at work, must answer it, much 
more when against the king and the state. 
Another thing is this ; he talks to you of dying 
men’s words : if men will be so vile to be as 
wicked at their deaths, as they had been ia 
their lives ; put the case of that man on Satur- 
day convicted for printing a horrible villainous 
thing, if he will be sa unchristian to himself, as 
to justify this at bis death, or to speak as bad 
as he had caused to be printed, is that a justifi- 
cation to publish them, because they are the 
words of a dying man^ God forbid. A robber 
declares upon the gallows, it is for a noble 
cause, for taking a purse upon the highway, 
tliat it is an unjust Jaw to condemn to death 
for such crimes. Shall any man publish this 
in print, and not be liable to be punished for 
it ? If any that were tried here upon Saturday, 
shall vilify the Lord Mayor, or any of the bench, 
traduce them for doing of justice, sliall this go 
unpunished, if a man take it up and print it ? 
This I speak to let you see this, is without co- 
lour of law ; He pretended he did it not know 
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5ngly ; I ivi]] not repeat the evidence ; He sent 
for them, had them stitched, caused them to be 
Kept privately, not upon the ^tull. And ob- 
, serve, he tells yuu it was done long ago : it is 
but three years ago that they were as publicly 
f^old as Diurnuls, he says. I shall repeat no 
iinore, I know you are men of understanding, 
and of obedience to your king ; it is high time 
Id take notice of this dispersing of pamphlets ; 
if therefore you do believe that be did cause it 
to be printed, or published it, or both, he is 
Guilty of the misdemeanor laid in the Indict- 
ment; (and he hath a great kindness in that it 
is not made capital :) If you do believe that 
he did cither cause it to he printed or publish- 
ed, that’s enough to find him Guilty of this In* 
dictmeiit. 

Clerk, Hearken to the other Indictment : 
He stands indicted in London, &c. and this 
for causing to be printed a certain book called 
tlie Phoenix, ike, publishing the same [the In- 
ciictniont was wholly read]. To this liidictmeni 
he hath pleaded Not Guilty ; so your issue is 
to enquire wlielber he be Guilty of this offence, 
or Not Guilty. 

Mr. North opened the Indictment in man- 
ner as before. To this he hath pleaded Not 
Guilty; if the Charge of the Indictment be 
sufficiently proved, you are to find him Guilty. 

Serj. Morton, May it please your lordship, 
and you gentlemen of the Jury, here is another 
Bill of Indictment preferred against Thomas 
Brewster ; it is, that contrary to thedut)’ of his 
allegiance to his sovereign lord the king, and 
purposely to incite the people to sedition, and 
to withdraw them from their natural allegiance 
to the king, he hath caused to be imprinted, 
maliciously, falsly and scandalously, a certain 
scandalous book, entitled The Phoenix, &c. 
And this he hath done to disturb the peace of 
the kingdom, and to withdraw the people from 
their allegiance ; and to the scandal of his ma- 
jesty’s gr»verninent, lie hath caused this book 
to be printed, uttered and sold : and this we 
take to be a great offence against the king, and 
^ his crown and dignity. Gentlemen, the dis- 
persing of seditious books is of great danger to 
the kingdom ; false rumours, they are the main 
incentives that stir up ilie people to sedition 
and rebellion, that raise discontentments 
among the people, and then presently they 
are up in arms. Dispersing seditious books is 
very near a-kin to raising of tumults ; tliey are 
as like as brother and sisters raising of tu- 
mults is the more, masculine ; and printing and 
dispersing seditious books, is the feminine part 
of every rebellion. But we shall produce our 
witnesses, we sliall prove that this Thomas 
Brewster caused this book to be printed ; That 
when it was pointed he did receive 300 ; That 
these he caused to be stitched up ; That he 
uttered and sold them, part in his own shop, 
and part elsewhere. It beii»g an offence of 
that great and dangerous oonsequenoe, whi6h 
tends to the ' disturbance of the peace of the 
kingdom ; I hope you wiU take it into your 


serious consideration, and if the matter stand 
proved against him, you will give liiui his.diie 
demerit*. 

Creek, Thresher, Lqft and Bodvcl sworn again, 

Mr. North, Creek, tell rny lord and the 
jury what you know of the printing of ihc book 
called The I'licenix. 

^ Creek, My lord, it w^as in May that Mr. 
Calvert, Brewster, and Clmpn»aii brought that 
book to me to print. 

L, C. J. Ifyde, What book } Name it. 

Creek, llie Phoenix, &c. it was printed fop 
them three. All that I can say is, that Mr.' 
Brewster’s part was delivered to me by his di- 
rection. 

L. C. J. Ili/de. Who paid you f«>r printing it? 

Creek, Mr. Brewster paid for his part. ^ 

J. Keeling, How many was his part? . 

Creek, His part of £2,000, that w'as 600 and 
odd. 

L. C. J. Hyde, These three men joined to 
bear each man his share. 

Creek, Yes, every man was to have bis share. 

J. Keeling, Did he wish you to do it with 
priviH^y ? 

Creek, Yes, with expedition and privacy. 

Brewster, Was the copy written cxr printed ? 

Creek, It was all printed formerly, some in 
quarto, some in octavo, and might have been 
bought single in any place ulmf>st. 

L. C. J. Hyde, What do you mean by all 
printed formerly ? 

Creek, My lord, they were in several par- 
cels printed ; there was Mr. Calainy’s sermon, 
and Mr. Douglas’s sermon, and iIk' rest. 

J. Keeling, How long ago was it since they 
were brought to you to print ? 

Creek, It was in May, three years. 

Brewster, Did I order you how you should 
print them, or Mr. Calvert } Did not you hear 
him say, that they had staid two hours for me 
at an alehouse to be his partner ? 

Creek, 1 did hear him say so. 

J. Keeling, What made you so loath to he 
their partner? Were they two hours persuading 
of you ? 

Creek, No, they waited two hours for him 
to be their partner. 

Scij. Morton, Thresher, did Brew’ster deli- 
ver any of those books to you to stitch up ? 

Thresher, Yes, and pka* e you, iny lord, and 
I had them by Mr. Brewster’s order to fold. 

Serj. Morton, How many ? 

Thresher, To the number of 3 nr 300. 

Mr. North, Did he not enjoin lyou privacy? 

Thresher, Yes, 1 think he did.^ 

J. Keying, When they were bound, had 
you a note to deliver those books sakiy to any? 

Thresher, Yes, from Ids own hand ; he de- 
sired me lo go and give tliem to such and such 
persons, booksellers. Said I, I shall hardly re- 
member them : he thereupon gave me a note of 
their names to whom 1 should deliver them ; 1 
judge they were to be trusted more than others. 

Seij. Morton. Did you deiirer them ac* 
cordin^j Z%rc<Acr. I 
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J. H^de, How many did you deliver 
j^that nifinner ? 

Utresher. Two dozen and more. 

J. Keeling, If you will ask him miy ques- 
tions, do.^ 

Brewster, Did I give you any order to de- 
liver them to any particular booksellers ? 

Thresher, Yes, you did; I believe Mr. 
Xi*£strange and Mr. Williams (one of the jury) 
can remember 1 shewed them the paper you 
wrote to that purpose. 

Mr. Williams, I 'did see the note* 

Brewster. I do not remember I gave you 
any order, tliey were all common things before. 

J. Keeling. You may ask him what ques- 
tions ybii will. 

Brewster. I shall ask him no more. 

Mr. North. Peter Bodvel, speak what you 
know concerning the selling or uttering the 
book called The Pheenix, &c. 

Bodvel. I never knew of the printing of 
them, 1 never knew my master sell any of 
them, nor heard him give order for selling of 
tliem. 

J. Keeling. Did you sell any of them for 
liirn ? — Bndcel, I think T did sell some. 

Serj. Morton, Were they in the shop to be 
sold? — Bodvel. Yes, they were. 

L. C. .T. Hyde, Were they in the shop pub- 
licly, with the title-page lying open upon the 
stall, as other books do, when they are newly 
out? 

Bodvel. We seldom did so with bound books. 

J. Keeling, Where were the books found 
when they were seized ? 

’’Bodvel, I think they were in some of the 
er rooms. 

. Keeling, Where were they found, by tlie 
oath you have taken ? 

Bodvel, That Mr. L'Estrange can tell bet- 
ter than I, I did not see him find any of them. 

L. C. J. Hyde, By the oath you have taken 
where was the place whence you were to fetch 
^ them, when you were to sell them ? 

Bodvel. Til the Hall, the room over the shop. 

"L. C. J. Hyde, Were they put up privately ? 

Bodvel. They were so. 

Just. Keeling, What private place was that ? 

Bodvel, Tt was a hole in the wail. 

J ust. l^rrel. By whose direction were they 
laid there ? 

Bodvel, 1 know not whether by bit, or my 
mistress's. 

Just. Keeling, Were not some found under 
the bed ? « 

Bodvel, I heard that Mr. L’Estranga found 
some of the titles under the bed. 

Serj. Morton. I think it is enough ; what 
say you to it, friend ? 

X. C. J. Ht^de, Observe this, and answer 
it t It appears that you and two more (Calvert 
rand Chapman) did agree with Creek for print- 
ing this Dook (several parcels drawn into one 
volume) and you were to bear each of you a 
third part^ and to have a third part of the books, 
ba swears yoa did both pay. your part, and had 
your part of the books ; these books were 
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printed before, and so they were common 
enough, and therefore you must needs know 
what was in them. The third full part was 
brought to you and delivered by' your ap- 

C ointment ; you gave a note how n they should ' 
e disposed of, and you owned them not in 
public : (your own soul told you they were not 
to be justified) two dozen were delivered pri- 
vately to particular persons by >our direction. 
Lay these things together, and now answer 
them : for the indictment is, that you caused 
such a book to be printed and published. 

Brewster. In the first place, the evidence 
does say, that Mr. Calvert did acknowledge 
when he gave him the copy to print, that he 
staid so long for me, in order to be their part** 
ner, he that was the collector of it together. 
They were all printed before, and printed by 
licence : for the books 1 never read them : we 
seldom read the books we sell, being they were 
before printed, and ith licence sold single, (ns 
the gentlemen of the jury know) 1 thought 
there wus no crime to print them all together. 
It was done in an interval when there were no 
licensers, we knew not where to go : what has 
been printed fbrmeily, we took it for granted 
it might be reprinted, untill this late act for print- 
ing; and this was done before this act. 

Just. Keeling Have you any more to say ? 
Brewster. No, niy lord, 1 shall leave it to 
the jury. But iny lord, heie arc now some 
neighbours to testify that I am no such person 
as the indictment sets forth, tliut I did malici- 
ously and seditiously do sucli and such things. 

L. (J. J. Hifde. We wdl hei*rthem, though 
I will tell you it will not much matter ; the 
law says it i!» nialtce. 

Capt. Sheldon sworn. My Lord, all that 1 
can say is, he whs ready at beat of drum upon 
all occasious ; what he has been guilty of by 
printing or o lierwise, I am a struuger to that; 
1 know he was of .civil behaviour and deport- 
ment amongst his neighbours. 

Just. Keeling. It is very ill that the king 
hath such traiiied-soldrers in the band. 

Capt., Hanson and others offered to like 
purpose. 

L. C. J. Hyde, If you have a thousand to 
this purpose only, what signifies it ? 

Just. Keeling, Are you his captain ? 

Capt. Sheldon, No, my lord, Captain Brad- 
shaw. 

L. C. J. Hyde, He should be cashiered the 
band ; not but that he should he charged with 
arms. I will tell you, do not mistake yourself, 
the testimony of your civil behaviour, going to 
church, appearing in the trained-bands, going 
to PauFs, being there at common service, this 
is well : but you are not charged for this ; a 
man may do all this, aad yet be a naughty 
man in printing abusive books, to the mis- 
leading of the king’s subjects. If yon have any 
thiiig to say as to tha^ 1 shall be glad to find 
you ionoceof. 

* Brewster, I have no more to say. 

Loni Hyde, Then, you of the jury, there 
are some things in this indictment (as in the 
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other) necessary to be stated to you ; my bro- j 
tliers and 1 have consulted here about it : the ' 
indictment is for causini; a factious and sedi- 
tious book, called The Phoenix, See. with divers 
other things therein, to be printed. But, pray 
let them see the book, and compare it with 
the indictment. 

Clerk. [Reads the indictment, and first the 
Title.] The Phoenix, or the Solemn League 
and Covenant, [Edinburgh, printed in the 
year of Covenant-Breaking!] A kin^ abusing 
his power , to the overthrow of religion, laws, 
and liberties, which are the very fundamentals 
of this contract and covenant, may be controul- 
ed and opposed. And if he set himself to 
overthrow all these by arms ; tlien they who 
liave power, as the estates of a land, may and 
ought to resist by arms ; because he doth 
by that opposition break the very bonds, and 
overthrow the essentials of this contract and 
covenant. This may serve to justify the pro- 
ceedings of this kingtiom against the late king, 
who in an hostile way sec himself to overthrow 
religion, parliament, laws, and liberties. [The 
rest is much at the same rate, only now and 
then a spice of blasphemy, for the credit of 
the holy league : A greater sin (is the breach 
of that Scotch^ covenant, according to our au- 
thor, pag. 158.) than a sin against a command- 
ment, or against an ordinance, &c. 

L, C. J. Hyde. You of the jury, you see 
the indictment agrees witli the book. There is 
a great deal of mercy that this man hath not 
been indicted of Treason ; for tbo^e very par- 
ticulars you have heard are as high treason as 
can be. First, he doth declare, that the king 
abusing bis power, the people may resist, and 
take up arms against liipn: that is express 
treason, without any more ado. Then he tells 
you what a horrid thing it is to break that 
Solc'iiin League and Covenant ; justifies the 
raising of arms and rebellion against the late 
king, unthroning and murdering of him. I 
tell you that Solemn League and Covenant 
was a most wicked and ungodly thing, against 
the law of God, and the law of the land. To 
have such villainous, stuff to be published, it is 
a great mercy of the king it had not been 
drawn higher. You see the man is so far from 
acknowledging any guilt, that he justifies the 
fact. 

Bremter. No, my lord, 1 do not justify 
tnyself. 

L. C. J. jfifyde. Yes, you do. The printer 
swears he was to go share and share alike : Jie 
had bis part; he publishes them to some parti- 
cular friends s I say he justifies this. He tells 
you in his defisiice, That it Was commonly 
printed ; that it was done by printed copy, and 
that done formerly by licence; and when things 
are printed by licence, they do not expect of 
need any new or second licence : They were 
common^ sold asunder ; here tb^ are only 
printed together. That he says is nothing 
What is this hut jiistkying the printing of 'it i 
Observe, weigh, and see what kind of defence 
here isw The Tkle^ whet is it? < The Phosuix. 


>r Solemn League ond Covenant.’ You all 
know it, and rue it. When was it printed? It 
was when the wicked rebels here could not 
seduce sufficient numbers of the kings subjects 
ro support tlieir rebelliun ; and then they invite 
.heir dear brethren (as they called Ihent) the 
Scots, to unite with them. The Scots were 
cunning ; they would nvit do it till they had 
entered into a covenant, in a league; aud then 
they consent to unite with the rebels here. 
This league aud covenant was indeed in de- 
fence of the king ; but how long ? So long as 
lie defended them (the Presbytery and Scotch 
discipline). When they hud £ot this good 
king into their hniuls, they pft what terms 
upon him they pleased; and then were these 
seditious sermons printed. Douglas's was 
printed in Scotland ; was it licenced here ? Mo, 
Jt was done there, and brought higher. Then 
for the other sermon, by what licence was that 
printed ? Observe the time when it was print- 
ed; was it not to set forward rebeJJion, to set 
up the Scotch Protbytery ; and this in ibrty- 
fivc, when they were in arms against the king, 
after the king put himself upon his deitiice, 
and was at Oxford ? Do you tell me of the 
licence of rebels then for your justification ? 
Now, when the king is so hup iily returned, 
now to publish these things afresh to the peo- 
le, that they might do the saiiict again ? And 
tell you once again, it i$ mercy in the 
king that be was not indicted fur treason. I 
shall leave it to you, you have had it fully 
proved. 

Clerk. Set Simon Dover to the bar. [And 
here the Indictment is read.] * 

Mr. Nor/ A opcn.s this Indictment as the rest. 
Sery Morton. Wc have but two witoesses, 
and they will prove the matter clearly. There 
were two impressions ot' this book ; we will 
prove he had a share in both of them. 

Creek sworn again. 

Creek. 1 delivered before what 1 can say. 
Judge Keeling. Look you, you must deliver 
all that evidence over agaiii^ because it con- 
cerns another person. 

Creek. I did ^ay, and say still, Tliat, to tlie 
best of my memory, Mr. Dover did print part 
of that book, and that he and 1 did converse 
about it in the time it was doing ; but 1 cannot 
swear it positively, because I c««unot remember 
the time when, or the place where. 

Judge KeeUng. Did you change sheets with 
him ? • 

Creek. With him, I cannot say; hot some 
sheets were changed by our men. 

Serj. Morton. You say you think you had 
some discourse with him : Did not you speak 
about the danger of printing it r 

Creek We talked of making an end 
Serj. Morton. Can' you rciiieniber to what 

letter you printed ? , r.i- 

Creek, I have shewed the gentlemen of the 

KeeiJng. Had you no diwoune of 
the danger of it? 
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Creek, I thought it could not come to any 
thing: I did tell sir R. Brown, (then lord- 
mayor) That if they hanged twenty more, ^ I 
thought I should print their speeches. 

Judge Keeling, You knew the contents of 
the book P 

Creek, Yes, I did. 

Judge Keeling, Such men ns you, the king 
find the government hatli u great interest in 
your trade : That you shail think it lawful to 
print what a man says nhen he dies^ and to 
scatter it abroad, though never so bad, it is a 
great olFence : 1 would not have it pass for so 
•clear a thing. 

L.C.J. If you are of such princi- 

ples, to print what you list, you are not fit to 
•live in a civil place ; for a printer or book- 
seller to print any thing one against the other, 
is actionable. Do you think the press is open 
Co print what you li^t ? 

Creek, I did so then. 

L. C. J. Hyde. I will deal plainly with you: j 
For this book, if you had had your clue, you 
ought both to have been drawn, hanged and 
quartered. When did you give Mr. L’Estrange 
information of this matter ? 

Creek. Lately, when 1 was a prisoner in 
Ludgate. 

• Mr. Bjotfiton. [One of the jury] I desire to 
osk him one questions Whether Mr. Creek 
saw this book a printing at Mr. Dover’s house, 
or no? 

Creek, No, I did not. 

Serjeant Morton, They changed sheets. 

Thresher sworn. 

Thresher, This is all that I have to say, 
That the first night that Mr. Brewster sent for 
me to stitch these books, it was very late be- 
fore we could get them : I went that night to 
Mr. Doyerjs, and had some of the sheets, the 
rest at Mr. Creek’s. 1 did not see him print 
any of them. 

Serjeant Morton, What quantity was there 
of them ? 

Thresher. I suppose there was two or three 
hundred sheets. 

Mr. North. Were they not of this hook ? 

Thresher. Yes, of the Speeches. 

Mr. North, Where were they delivered ? 

Thresher. In the lower room: I suppose 
•some of them were hanging upon lines before I 
had them. 

L. C. J. Hyde. What say you to it ? 

Dover. some questions. 

1 do say I never saw the man before : I would 
ask whether ever he saw me before in his life? 

Thresher. Not before that ; 1 was never in 
hU house but that night. By this token I saw 
you, and you me : w'hen 1 came for the sheets, 
you asked Mr. Brewster whether he and Mr. 
<3alvert were agreed, or else you would not de- 
liver the sheets. 

Dover. I de»re to know what time and 
place : I am charged in the indictment on a 
4^y and place. 

L. C. J. Hyde. , That is not very material. 


Dover, lie fixes nothing on me. 

L. C. J. Ifytle, That the Jury can best tell: 
have you any more questions ? 

Dover. No, my Lord. 

[The Indictment and Books were compared.] 

Dover. My Lord, there is no person swears 
that 1 printed it, or part of it: nothing fixed 
upon me. 

L. C. J. Hyde, The first man swears that 
yon set it to printing. 

Creek. I clo not swear it positively ; I never 
saw him print a sheet : it was the report of the 
town that he did it. 

L. C. J. Hyde. You printed it: for whom? 

Creek. For Brewster, Calvert, and Chapman. 

L. C. J. Hyde. But you say that you and 
he did converse about it when it was priiitiug. 

Creek. I did say, To the best of iny me- 
mory we did. \ 

L. C. J. Hyde, By the oath you have taken, 
who did yon change sheets with ? 

Creek. I cannot say I did change any with 
him : I say that some sheets were changed hy 
my men, and they told me they had them of 
his men. 

Dover. Where are those men that changed 
the sheets? Which of my men are they ? 

Justice Keeling. Look you, Dover, you are 
indicted for causing to be printed this wicked 
IxKik, and for publishing and vending of it. 
You are a printer by your trade, as well ns this 
man that comes against you : He says he did 
not see you print it; but he took ir, and believ- 
ed that you printed it. 1 tell you how far tliat 
weighs : you are a printer by trade; - at^d comes 
the other and desires the sheets ; you would 
not deliver them unless Mr. Brewster and Mr. 
Calvert were agreed. How comes the sheets 
to your house, being a printer, and yet you not 
print it ? Answer that. 

Dover, 1 shall, my Lord : it is no conse- 
quence at all. Admit 1 had these sheets, it is 
no consequence at all that 1 printed them ; for 
printers and booksellers usually have books they 
did not print themselves. ' 

J-. C. J. Hyde. Thresher, by the oath tliaC 
you have taken, did you see those sheets hang 
upon the line in his house ? 

Thresher. My Lord, I judged these had 
lately hung up : and 1 saw other sheets hanging 
there; and I knew nothing to the contrary but 
those that hung upon the line were the same 
with these. 

L. C. J. Hyde. Here are sheets upon the 
lines ; you delivered him to fold part of those 
on the lines: what would you have more plain? 
you would not deliver them, if they were not 
agreed : then they were agreed, and you deli- 
vered them. 

Dover. 1 say this ; I look upon the witness 
to be altogether invalid : he is a person of no 
good repute. 

L. C. J. Hyde. A better man than you, for 
aught appears : you are indicted for a fuiii 
offence, so is not he. 

Dover. 1 am not the man you take me to he. 
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L, C. J. Hyde, You shuli have evidence, if 
you will, that you are at work at this time 
upon as bad as this. 

' Dover, If it be a crime, I am sorry for it. 

Mr. D Estrange sworn. 

Mr. L* Estrange, Shall 1 speak to the whole 
matter, or only to the particular you last men- 
tioned ? 

L. C. J. Hyde, Say your knowledge. | 

Mr. D Estrange, When 1 came to his house, 
which was about the middle of October, to 
search, 1 found at that present a little unii* 
censed quaking book ; and in bis pocket the 
libel that was thrown up and down the town, 
called. Murder will out, ready printed. 

L. C. J. Hyde, Which was a villainous thing, 
and scattered at York. 

Mr. D Estrange, Since that, I was at his 
house, to compare a ilower which 1 found in 
the Panther, (a dangerous pamphlet) ; that 
dower, that is, the very same border, I found 
in his house ; the same mixture of letter, great 
and small, in the same case ; and I took a 
copy off the press. 1 found over and above 
this letter, [producing the letter] dated the 7th 
of February, 1663, and directed, For iny dear 
and loving wife, J. Dover. Is it your lordship’s 
pleasure i shall read it all ? 

L. C. J. Hj/df, If it be tonr.hing the printing 
of things you found, do. 

Mr. E Estrange reads it. I would fain see 
my sifter Mary ; therefore sister Hobbs will not 
come, take her order, and instead of her name, 
put in sister Mark’s : it will never be questioned 
here. However, do it as wisely and liand- 
soinely as you can, &c. [xVnd then in a post- 
script] You must either get Tom Porter, or 
some very trusty friend, (possibly C. D. nny 
iielp you) to get for you a safe and convenient 
room to dry books in, as soon as possibly you 
can. [And again ;] Let me know what you 
intend to do with the two sheets and half. I 
will have it published, when 1 am certain I 
shall be tried.’’ 

L. C. J. Hyde, Let the jury see now, whe- 
ther you are the man you would be thought. 

Dover, I desire t<i know whether my name 
be to that letter ? 

Mr. V Estrange, No, it is not. 

L. C. J. Hyde, Where did you receive or 
find this letter ? 

Mr. D Estrange, My Lord, I found it about 
his wife. 

L. C. J. , Hyde, Let the jury judge if this 
eome from you or no. 

Judge I&eling, You of the jury, you must 
understand this, that what is said now is only 
upon his reputation, not to the point in ques- 
tion at all : that matter rests upon iu own 
bottom. 

L. C. J. Hyde. 1 will deal plainly with you 
had he not stood iipoii such terms, I should noi 
have spoke of this : but when a man will bi 
thus bold and confident, 1 thought it propei 
to let you see how he contioues now in the 


Dover. 1 do not vindicate myself in it; but 
I speak against the witness : I do conceive 
hat the witness does nbtdx any thing upon me. 

L. C. J. Hyde. Have you any thing else to 
say to the indictment ? 

Dover. I am indicted as a malicious and 
uctious man : the witnesses say no such thing. 

L. C. J. Hyde. You are not indicted so, but 
hat you have maliciously and factiuusiy caused 
to he printed such a seditious book ; not your 
person, but the action. 

Dover, There is nothing of that proved ; 
admit 1 was guilty of ii, it was done when there 
was no act or law in being touching printing. 
The witnesses do not swear positively that I 
did do it : one says he did not sec me ; the 
other, tliut he only believed it ; that he did see 
some sheets upon the line, and they were the 
same for aught he knew; does not remember 
he time or place of our discourse : 1 do not 
viiow that ever I liad half an hour’s discourse 
with him in my life : I never had any meeting 
with him about any such matter, nor had any 
converse with him. Tlie title of the book 
says, ^ faithfully and impartially collected for 
^ furtiicr satisfaction ;* so that it cannot he in- 
terpreted maliciously, it is a maxim in law. 
That ^ the best interpretations are to be put 
^ upon the words of the indictment, in favour 
^ of the prisoner at the bar:’ and I hope this 
honourable bench and the jury will mind that. 

1 am a printer by trade ; what I did was for 
niy livelihood : the Scriptnre says, * He is 
< worse tlian an infidei that takes not care for 
his family.’ I speak not this to justify any 
thing against his majesty or his governineift. 
Through my ignorance 1 may possibly trans- 
gress : if I have done any such thing, I am 
sorry for it : I hope I shall be more careful for 
the future. The otlier part of tlie indictment 
is' for selling of them: no .man swears that I 
sold one book of them. Mr. Creek says, That 
Slime of his men told him that they had some 
of those sheets from some of my folks ; but of' 
whom he does not say. That I did meddle, 
with them, knowing them to be scandalous ; 1 
hope there is nothing proved of tliat nature : 
there being then no law, 1 humbly hope there 
was no transgression. 

L. C. J. Hyde, Have you done ? 

Dover, 1 humbly desire your honours, and 
this jury, to take notice of what I have said. 

L. C. J. Hyde. You of the Jury, 1 will not' 
spend time (it is too late) in repeating the evi- 
dence ; you have heard the evidence particu- 
larly, and his answer. He doth in part make 
the same answer with his fellows, which yms, 
that it is his trade. It is true, no doubt but 
he ought to maintain his wife and children by 
his lawful calling ; but if a thief should tell you 
that he maintained his wife Irjr stealing, is 
lawful ? Printing books lawfolly, no man mil 
call him to account for it ; but it he prims that 
which is abusive to his king and his govern- 
ment, that is no part of his trade, and liis tradu'^ 
will not bear bim out in it; b© is charged lor 
printing and puWisbing of these sdandatoui 
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books, that he did it knowingly, maliciously, 
falsely, factiously, and seditiously. 1 told you, 
that although all these things be not proved, 
yet if lie did it, the law calls it malice, faction, 
and sedition. Consider the circumstances, 
you see it is done in the dark ; the sheets deli- 
vert^d at bis liouse, and discourse about delivery 
of them ; he would not deliver them unless 
Brewster and Calvert were agreed. 1 leave 
the evidence to you in this case : pregnant, 
strong, undeniable circumstances are good evi- 
dence. Thougli a man doth not come and tell 
you he declared to him he knew what was con- 
tained in this book, yet if there be sufficient 
evidence to satisfy you in your consciences, 
that be knew what was in it, and was privy to 
the printing and publishing of it ; there is 
enough for you to 6nd the indictment. You 
are to weigh circumstances as well as pregnant 
full proof, in cases of this nature. 

Clerk, Set Nathan Brooks to the bar. You 
of the jury, you shall understand that he stands 
indict^, &c. [Reads the Indictment.] 

Mr. North afterwards opened the indict- 
ment. 

Serjeant Morton. This man, we shall only 
prove him guilty of stitching and dispersing the 
said books. 

Thresher sworn. 

Thresher. This man 1 have not seen these 
three years. 

Serj. Mjt^ton. Did he set you to work in 
stitching those books } 

Thresher. He brought none to me, that I can 
remeniber : But by Mr, Brewster's order I de- 
livered about two hundred, or thereabouts, and 
carried them to his house in St. Martin's, 
and he took them at the stair-foot, and paid me 
for stitching of them in blue paper. 

Serj . Morton. Who furnished you with blue 
paper ? 

Thresher. I went by Mr. Brewster's order 
to a stationer in Bread street, and received 
eome. 

Brooks. 1 desire to know whether in those 
books he said he delivered me, there were those 
passages in the indictment ? 

Thresher. I know not : Tliey were The 
Speeches and Prayers that I delivered you. 

Brooks. How did you deliver them to me? 

Thresher. They were stitched ; and I tied 
them up with a piece of packthread and carried 
Uiem to him : He received them himself, and 
came afterwards to an alehouse, and gave me u 
ilagon of beer. He knew not what they were, 
fiMMome being imperfect, he said Mr. Brewster 
must make them good : And Mr. Brewster gave 
order, if he came for them, tliey should be d^ 
Bvered him. 

'Mraoks. Did you know there were those pas- 
sages in them Tkres/icr. No, not I. 

Brooks. 1 knew only the title of it. 

Ld. Cli. Just. Let there be what 

there will in it, if you knew the title look you 
lo it. Have you any jlung else to ask ? 

No^myiCerd, 


Henry Mortlock sworn. 

Seij. Morton. Mr. Mortlock, how many of 
those books did you receive of this . Nathan 
Brooks ? — Mori lock. About forty or fifty. 

Serj. Morion. What talk had you about re- 
ceiving them? 

Mortlock. Ido not remember any discourse. 

Seij. Morton. Where did you receive them ? 

Mortlock. 1 am not certain whether in my 
sh^ or no. 

Ld. Ch. Just. Hyde. Were they open ? 

Mortlock. They were tied up. 

Ld. Cb. Just. Hyde. Did you speak for 
them? 

Mortlock. I cannot tell ; he brought them 
to me. 

Ld. Ch. Just. Hyde. How came he to bring 
them to you ? 

Mortlock. May be I might speak for them ; 
I paid him for them. 

Ld. Cb. Just. Hyde. You and he knew what 
book it was? 

Mortlock. 1 think we did. 

Ld. Ch. Just. Hyde. Did you not open 
them ? They might have been The Devil of Ed- 
monton, for ought you knew. Did y6u open 
them afterward ? And did they appear to be 
this book ? — Mortlock. Yes. 

Mr. U Estrange sworn. 

Mr. HEstrange. 1 came to the house 
of Nathan Brooks about October last, and 
knocking at the door, they made a difficulty to 
let me in : At last seeing not bow to avoid it. 
Brooks opened the duor: 1 asked him what he 
was ? He told roe he was the master of the 
house. By and by comes one that lodged in 
the house, and throws down this book [shew- 
ing the book] in the kitchen, with this expres- 
sion, I'll not be bang'd (says he) for never a 
rogue of you ail : Do you bide your books in 
my ebatnber ? This book had The Speeches in 
it, with other sdhismatical tr4Nitises. After this 
I searched the next house ; and there 1 found 
more difficulty to get in. But after a long stay, 
1 saw the second floor in a blase ; and then 
with a smidi’s sledge 1 endeavoured to force 
the door. At length the fire was pot out, and 
one comes down and opens the door* I went 
in, and up staiss, where I found about two hun- 
dred of the l^iatick Preachers, and certain 
Notes of Nathan Brooks, wherein he mentions 
the delivery of several of these Speeches, and 
other seditious pMophlets. There is one par- 
ticular wherein he records, that Thomas Brew* 
ster did io the presenoe of captain Hanson un* 
deitake to bear his dia^es of iimrisoniiieDt ; 
this Nathan Broclcs having Imen formerly im* 
prisoned for a crime, wherein Brewster was to 
behr him out. 

Hyde. What was it that burnt above? 

Mr. HEstrange. JHht Lord, they bod 'bomt 
I suppose, some ef the Prelatidc Preaehers (n 
ddtpmte bool^ : I foiiod one boivdle untieo, 
and 1 suppose^as the man told me after) that 
it was a part of that which was burnt. 
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L. ,C. J. Hyde, You say this was in the neat 
house to Brooks: What had Brooks to do 
there ? Had he conveyed these books thither i 

Mr. V'Estra/ige, The owner of the bouse 
said he knew nothing of them : But a man and 
liis wife, lodging in the chamber where the fire 
was, said. That Nathan Brooks had delivered 
with his own hands to them those parcel of 
books that were there found. 

L. C. J. Htfde. You hear what he says. That 
one of your guests came down, said, * He would 
* not be hanged for ne’er a rogue of you all 
throws down the book 

Brooks, What is that to me, if a man have a 
book in his house, and throws it down, and say 
so, doth that concern me ? He did not bring it 
out of my chamber. 

One Mercer sworn. 

Mercer, My lord [having, the Book in his 
band] this is the book that 1 did find in a room, 
brought up by Nathan Brooks; and 1 brought 
it down : 1 had it in a room where two boys 
and my sister lay. He came first and knocked 
at our chaoiber-door : Said I, Who is there? 
Says he, a. friend. Who are you? Brooks, your 
landlord, says he : Pray open the door, and 
lay up this book for me.^ No, said I, if yon 
were my father or brother, 1 will not receive it ; 
1 will not meddle on make with you. After I 
bad denied the book, he slings it into the next 
room. 

L. C. J. Hyde, How came you by the book ? 

Mercer, After Mr. L’Estraiige had enquired 
there for books, 1 knew nothing ; but my wife 
called to my sister, and asked her if she heard 
Mr. Brooks in the room? She said, Yes, and 
be had left a book with her. Having notice, 1 
went up stairs, took the book, end brought it 
down presently. 

Brooks, Is that the hook, the very individual 
book, that I brought up there ? 

L. C. J. Hyde. He swears this, That you 
knocked, and prayed him to take in a book; 
lie refused it: You went up to the next cham- 
ber, abd there you left it. And his wife asking 
afterwards if you had been there, his sister said. 
Yes, you had left a book. He brought it down ; 
Olid this appears to be the very individual book, 
iiothing can be more clear. 

Mercer’s Wife sworn. 

That morning they knocked at Brooks’s 
door, we were a- bed ; I heard a noise of thieves. 
Upon that, 1 being awake, and my husband 
asleep, 1 awaked him, and desired him to go 
to the window. He asiked who was there One 
said to him, rise, and open the door. Said my 
busband, 1 am but a lodger^ let my landlord 
open it, if he will. Who is your landlord ? Mr. 
Brooks. That is the man 1 look for, says the 
other. So with that, after some time, Mr. 
Brooks wept down, and opened the door. Mr. 
L’Estrange coming up to my husband, says he, 
are you sure there is nothing in your roome? 
There is nothing, said he. When my husband 
went down, X called'to my sister: Said 1, do 

VOI.. VI. 


you hear Mr. Brooks there? Yes, said she, he 
has left a hook here. Said I, do you know 
what is in it ? It may bring iis all into trouble. 
And my husband having confidently denied any 
such thing, fearing he might, be troubled, 1 
called him Up, and told him of it. Said my 
husband, 1 will call up the gentleman, and give 
it him. No, said 1, go take the book, and carry 
it him. 

Mercer’s Sister sworn. 

Mercer, It is very true tliat that is the very 
book I received from Mr. Brooks. 

L. (i.J. Hyde, Now the individual book is 
brought to light. \ 

Brooks, What was thq title of it? 

Mercer, 1 know not; but there was The 
Speeches of the ten men that were executed. 

Brooks, Did you see the book, tliat very 
book? Mercer, Yes. 

One Mr. Merridale sworn. 

Merridale. My lord, this very book did 
Mercer bring down, told us, Uc would be 
hanged for never a rogue of them all : Did he 
think to lay his hooks at my door? I know this 
is the very book : 1 took notice of the picture 
of sir Henry Vane in it ; and he tliere owned it. 

Mercer, I can tell that he owned it, and 
said that it was brought to him to be bound. 

L. C. J. Hyde, Here are 1200 of these books 
delivered to you to sell : Fifty you delivered to 
another. When Mr, L’Estrange coroiet to 
search, you open not your dours : When you 
see you could nrit stay longer, you ruu up to 
liver it to Mercer, your gueiit : lie would not 
receive it ; you delivered it to his sister : She 
keeps it in her bands. When her husband had 
denied books to be there, and his wife upder-; 
standing afterwards you had left it, she was 
afraid of her husband for denying it, Calls him^ 
and gives him the book; and then he said, 
would be hanged for never a rogue of you all : . 
throws down the book : And that was the very 
book she received from you ; and yourself dio 
own it, and confess it. 

Brooks, As for Mr. L’Estrange, it is not so ; 
he says, when first lie knocked at the door, I 
did not hear him; Afterwards 1 called our,~ 
who is there? said one, Which is Mr. Brooks? 
said I, here. I told them, if they would be civil, 
I would open the door, give me but leave to pot 
on my breeches. I went and opened It. He 
doth not swear positively they are my books. 
My lord, this Mercer was a lodger in my 
house ; 1 have often desired him to pay bis rent, 
and since i have been taken, I have sent sev^ 
nil messengers : I told him I w ould seise his 
goods, and thereupon he speaks against me 
maliciously. I desire you to consider, I being 
only a workman, how esm I be guilty ot sedi* 
tion and scandalous things? I never pri/iicd 
any thing, I am only a bo'^kbinder, ibar is oiy 
trade ; 'I hope you will emsider, tbai I am only 
a bare workman. My I*ird, I desire when they 
go out, that somebody may stund at Hie aoor, 
that nobt^y may go in to the jury. 

2 O 
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Xi. t!. J. Hyde. We will take care of that : j 
Have you any more to say i 
‘Brooks. No, ipylord, 

■ ^L. C. J. flvde. You of the Jury, you have* 
heard sn much of the other indictments of the 
same nature, I need not say much to this. That 
wliici) he speaks touching bis trade, I must re* 
ppat the same as before ; he is not questioned 
for using, but abusing of his trade ; for publish- 
ing and dispersing seditious and scandalous 
books, printing and publishing, but the evidence 
is only for publishing. If you be -satisfied that 
he published it, that’s the crime; printing alone 
is not enough, for if a man print a book to 
make a fire on, that’s no ofience, it is the pub- 
lishing of it which is the crime. You nave 
beara the evidence, how far forth it is proved, 
two hundred delivered to him, fifty by him de- 
livered to another: This book you see his own 
conscience tells him what it was; when Mr. 
L’Estrange came he would have slipt it into his 
guest’s chamber; he refused it: Then he 
carries it to another. Lay your evidence to- 
gether ; if you find him guilty of the publish- 
ing, it is enough. 

Jury. We desire to know upon what sta- 
tute law this indictment is grounded? 

L. C. J. Hyde. Upon none; but it is an 
offence at common law, I told you so at first. 

[The Jury went forth, and after near gn 
hour’s consultation, returned to the Court and 
took their places.] 

Clerk. Are you agreed of your verdict? 
Jury. Yes. 

Clerk. Who shall say for you? 

Jury. The foreman. 

Clerk. Setup the prisoners at the bar: IIow 
any you, is Tbo. Brewster Guilty of the of- 
feibee whereof be stands indicted, for printing 
the Seditious book called * The Speeches, 
or Not Guilty ? 

Foreman. Guilty of selling and uttering the 
said books. 

Clerk. 'What say you, is be Guilty of the 
offence of printing and publishing the book 
called * The Phoetiix, &c.’ or Not Guilty? 
Foreman. Guilty of publishing it. 

Clerk. How say you, is Simon Dover Guilty 
of the offence for printing and publishing * The 
Speeches, &c.’ or Not Guilty? 

Foreman. Guilty. 

Clerk. How say you, is Nathan Brooks 
Guilty of the offence for printing and selling 
the said bobk ? 

Foreman. Guilty of selling it. 

Clerk. Hearken to your verdicts as^the 
Court hath recorded them : You say, that^TAtc. 
Imd so you say all? 

Jiiry. Yes. 

Mr. North. My lord,, we liumbly fray 
sentence agakut the prisohen. 


L. C. J. Hyde. You three, Thomas Brewster, 
Simon Dover and Nathan Brooks ; yob have 
been severally indicted for a heinous and great 
offence : Brewster, you have been indicted for 
two several books, as full of villainy, and slan« 
der, and reproach tn the king and government, 
as possibly can be; And 1 will tell you all 
three, it is the king’s great mercy you have not 
been indicted capitally; for every one of those are 
books filled with treason, and you for publishing 
of them, by strictness of law, have forfeited 
your lives* and all to the king : It is his cle- 
mency towards you. You may see the king’s 
purposes ; he desires to reform, not to ruin his 
subjects. The press is grown so common, and 
men take the boldness to print whatever is 
brought to them, let it concern whom it will; 
it is high time examples be made. I must let 
you and all men know, by the course . of the 
common law, before this new act was made, 
for a printer, or any other, under the pretence 
of printing, to publish that which is a re- 
proach to the king, to the state, to his govern- 
ment, to the churd, nay to a particular person, 
it is punishable as a misdemeanour. He must 
not say, lie knew not what was in it ; that is 
no answer in law. I speak this, because I 
would have men avoid this for time to come, 
and nf»t think to shelter themselves under such 
a pretence. I will not spend time in discours- 
ing of the nature of the offence, it hath bean 
d^lared already ; it is so high, that truly the 
highest punishment that by law may be justly 
inflicted, is due to you. But, Thomas Brewster, 
your offence is double; Therefore the judgment 
of the Court is, 

< That you shall pay to the king, for these 
offences committed, an hundred marks ; And 

* for you (the other two), Simon Dover and 

* Nathan Brooks, von shall pay either of you a 

* fine of forty marks to the king. 

* You shall each of you severally stand upon 

* the pillory from eleven to one of the clock in 

* one place at the Exchange, and another day 
^ (the same space of time)in Smithfieldj and 

* you shall have a paper set over your hats, de- 

* daring your offence, For printing and publish- 

* ing scandalous, treasonable, and factious 

* books against the king and state. 

* You shall be committed till the next gaol^ 
delivery without bail; and then yon shall 

^ moke an open confession and acknowledge- 

* ment of your offences in such words as shall 

* be directed you. 

'And afterwards you shall remain prisoiners 
' during the king’s pleasure : And when you 
' aire 'd»ch(tfged, you shall put in good security 
' By Recognizance, yourselves 400/. a-piece, and 
' securities each of you of ^OOl. U-pieCe^ 
' tiot to print or publish any books, but such as 
^ shall be allowed of. And this is the judgment 
' of the Court/ 
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217. The Trial of Colonel James Turner, John Turner, Wil- 
liam Turner,^ Mary Turner, and Ely Turner, at the 
Old Bailey, for Felony and Burglary : 15 Charles II. a. d. 
16d4. 


James Tamer the Utelar Colonel, Williem 
Turner^ Mary Tamer, and Ely Turner, were 
brought to the bar. 

Clerk of the Peace, James Turner, bold up 
thy band : which he did. John Turner hold up 
thy hand. 

Col. Turner, He is not here, but he it bard 
by, and I will send for him. My Lord, it has 
been reported be was fled ; it was a mistake, 
he is in Fleet*street, where he has been ever 
since this business. 

[And thereupon he sent one for him, and then 
the court proceeded to some other business. 
About half an hour after, the said John came 
into the court, and was set among tiie otlicr pri- 
soners at the bar.] 

Cl, of the Peace, James. Turner, hold up 
thy hand ; John Turner, hold up thy baud ; 
William Turner, hold up thy hand ; Mary Tuiv 
iier, hold up thy hand ; Ely Turner, hold up 
thy hand : Which they all did, and then the said 
clerk read the indictment ; which was as fol- 
loweth : 

The Indictment* 

' You stand indicted in London by the names 
^ of James Turner late of London gentleman, 
^ John Turner late of London labourer, Wil- 

* liam Turner late of Londoa labourer, Mary 
^ Turner late of London spinster, (otherwise 

* Mary Turner the wife of the suid James Tur- 

* ner) and Ely Turner late of Londoa labourer ; 

* for that you the said Janies Turner, John Tur- 

* ner, and William Turner, the 7th day oi Ja* 

* nuary, in the 15th year of the reign of our so- 

* yereigii lord Charles the 3nd, by the grace pf 
' God^ of England, Scotland, France and Ire- 

* land, king, defender of the faith, about ten of 
^ the clock in tlie night time of die sgine day 

* with force and arms, &c. at lA>ndon, that is to 
say, in the parish ofSt, Dyoiiis Back-church,in 

^ the ward of Lime-street, London, aforesaid, 

* in the dwelling house of one Francis Tryon 
< merchant, there feloniously and burglnrly you 
^ did break and enter ; and on him the said 
^ .Francis Tryon, against the peace of God, and 

* of our said sovereign lord the king, in his 
' dwelling house aforesaid, then and there being 
^ and resting,feloniou$ly and bnrglarly did make 
' an assault, and him the said Francis Tryon in 
' corporal fear of his life feloniously aiid buig- 
' larly you did put ; and one pendent pejarl set 
' ill goto, and a precious stone fixed thereto, of 
' the value of 150/. Two pendent pearls with 
' half muon, seven diamonds, and eight rubies 
^ fixed to every of them, of tfie value of BOk 
f Dm topaz and pendent pearl at the bottom 
' thereoti of ibe vfdue of ftQL One emerald 


'jewel and five diamonds, of the value of X&OL 
' One gold ring and diamonds set therein, of 
' the value of 30/. One other gold ring and 
' nine diamonds fixed in the same ring, called 
' an agar ring, of the value of 5/. One Jewel, 
' and thirty seven diamonds, of the value of SO/, 
' One gold dialn of the value of 30/. Ope 
'gold ring and nine diamonds set tlierein, 
' of the v^ue of 6/. Another gold ring and a 
'jacinth stone-fastened therein, and two dia* 
' monds set in either of them, of the value of 31, 
' One other gold ring of the value of One 
' necklace of pearl, of the value of 500/. One 
' knot of diamonds and pendent pearls fastened 
' thereto, of the value of 300/. Oue sprig anti 
' three blue sapbires, nine pendent pearls, and 
' 50 diamonds fastened thereto, of the value of 
' 300/. One gold ring and thirteen diamonds 
' set therein, of the value of 501. One other 
' gold rine and diamonds set therein, of the 
' value 0150/. One knot and 75 diamonds set 
' therein of the value of 100/. One necklace of 
' pearls, containing 172 pearls, of the value of 
' 11/. lOf. One necklace of pearl, containing 276 
' pearls, of the valueof 18/. lOf. One jewel and 
' 46 diamonds set therein, of the vglue of 300/, 

' One jewel and 53 diamonds set therein, of tile 
' value of 200/. One gold ring, and one diamond 
'set therein, of the value, of 50/, One locket 
'and 36 diamonds set therein, of the value of 
' 70l, Two lockets and one ruby, and 20 di^ 

' moiids set in either of them, of the value /of 
'60/. One pendant pearl set in gold and four 
' diamonds set therein, of the value of 40/. One 
' other goM ring, and with one diamond, of the 
' value of 35/. Six bracelets set with precioue 
' stones of the value of 20/. One blue saphire, 

' 24 diamonds, of the value of 40/. One locket 
' and nine yellow diamonds set in gold, of the 
' value of 90l, One locket and eight diamonds 
' set therein, of the value of 8/. One jewel and 
' twelve diamonds set therein, of the value 
' of 15/. One gold ring and diamond of the va- 
'lueoffi/. One jewel and saphire, ruby and 
' emerald adjacent, and four ophirs set therein 
' of the value of 12/. Twelve Scotch pearls, of 
' the value of 3/. Sixty-two pearls, of the va- 
'lueofl2/. One oriental amethist,8ix dia- 
' monds set therein, ol the value of 20if. Two 
' other gold rings, nine diamonds in either of 
them, of tiie value of 15/. One orber gold 
ring and 13 duunonds set therein, of the vaj 
lueofS/. One jewel and ten diamonds, and 
seven eineralds, of the value of 15/. Sixteen 
gold rings, and seven diB«»<»nds in every m 
them, of the value of 764/. One bracelet and 
ISffeat rubies set therein of the value of 100/i 
Six 22f. pieces of |^ld,five other pieces of gold 
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* called 6d. a piece ; three other pieces of 
‘ gold of Sss 9d, a piece; another piece of gold 

* of two other pieces ofgotd of 5s. a piece ; 

* four i Is. pieces of gold ; five pieces of French 
^ gold of Ids. R piece, and lOS^/. in money, 

* (particularly named in the said Indictment) 

* of the goods and chattels of the soid Francis 

* Tryon, then and there being found, then and 

< there feloniously and burglarly you did steal, 

* to We and carry away, ' And that you the said 
' Mary Turner and £ly Turner knowing the 

* said John Turner the felony and burglary 
aforesaid to have coinmiued ; the said John 

< Turner afterward)!, that is to say, the 8th day of 

< Janutiry in the 15th year aforesaid, at Lonoon 

< aforesaid, that is to say, in the paridi of St. 

* Andrew Undershaft, in the ward -of Aldgate, 

* feloniously did receive, comfort and maintain 

* against the peace of our said sovereign lord 

* the king, his crown and dignity.’ 

How gayest thou, James Turner, art thou 
Guilty ot the felony and burglary whereof 
thou standest indicted, or Not Guilty? 

Col. Turner, My lord, and the hononrable 
bench, I shall no way be refractory, nor do 
any thing that doth not become a gentleman; 
but 1 humbly beseech your honours that you 
will stand my friend, that I may have justice, 

and your honours opinion* 

Lord Hude. (Chief Justice of the KiiigV 
Bench). Ifou are to plead now to your in- 
dictment* ' 

Col. Turner. I do not refuse it ; my lord 

1 beg your honour to hear me a word 

^Lord Ifyde. Plead to the indictment and 
tiieti say what you will'; uniill tliat be done, 
all you can say will signify little : we are to 
receive your answer to your plea first, afterwards 
say what you will ; you must now say Guilty or 
Not Guilty. 

* Turner. I shall not refuse to plead, but I 
beg my own goods may be restored to me ; my 
house, my lord, is locked up, and children 
turned out of doors, and 1 have nothiog to sup- 
port us. 

Lord Hyde. Are you Guilty op Not Guilty? 
yoo shall have right done you. 

Turner. 1 will take your honours word for 
it; I am Not Guilty. 

Clerk. How wilf you bC tried ? 

2\trner. By God and the country. 

Clerk. How sayest thou, John Turner, art 
thou Guilty of the felony aiicf burglary whereof 
thou standest indicted, or Not Guilty ? [And 
so W. Tiv^ner, and likewise Mary, and Ely 
Turner, as accessaries, being . demanded the 
4ike quifitioiis, severally pleaded Not Guilty 
and put thcmbelves on G<xl and the country to 
be tried.! ■ . - 

^rd ayde. Now, Mr. Turner, let us know 
wbahas adzed any thing of yours. 

Turner. The sherifF, Sir Rd. Ford and $ii 
ltd. Rives, 'and they are in possession of my 
house ; T have none but a child of 7 and 9 at 
borne, and not a shin to command. It is true 
the sheriff, sir Rd. Font, was so civil yesterday 
as to give me soote linen. 


Sir JRd. Ford. I shall give your lordship an 
iccounc of this : 1 suppose, my lord, we have 
lone nothing but what was customary; a 
seizure we have made now, but after we had 
leard this gentleman was committed for felony 
andburglaiy, and that none but children were 
in the houbc, my lord, we thought it our duty 
botli ft)r his good, secure his estate, if ac- 
quitted, and so for the king, if convicted, that 
•o the same might not be imbezzled ; and 
hereupon caused an inventory • to be taken 
.hereof : btit, tny lord,' we dispossessed none : 
l is true, we have left a servant or two, for 
whom we are and must be responsible ; wliat- 
ever they would dispose or had occasion for, 
hey had it without contradiction. We offered 
him, that if he had any friend of his own that 
would undertake them to be fnrth-cuming, in 
case he were convict, we would leave them in 
possession of them : we have made no seizure ; 
what we have done is according to custom ; if 
we have ni>t done that which your lordships 
approve of, we beg your pardon. 

Lord Hyd^. We are to look to that which 
is according to law ; the goods of a man that is 
accused of felony (he is hut only so yet) he 
forfeits none of his goods, until convict; more 
than that, he is to live upon them during his 
trial ; but on the other hand, where a man is 
accused of felony; and indicted for it, it is but 
prudence, and agreeable to law, to take care 
the goods be not imbezzled ; because, if a con- 
viction follow, they are forfeited to the king ; 
therefore the sheriffs have done but what they 
ought to do : they are not taken from you, 
what you have occasion for, either for money 
(or goods to turn into money) for your present 
supply, until your trial be over, God forbid 
but you should have it ; and you shall have 
it if you have any friend that will undertake 
the goods shall be forthcoming for the king, 
in case you be convicted, or for yourself 
if acquitted, it shall be done. In the mean 
time what you have occasion for yourself, wife 
or children, God forbid but you should have it : 
and this is as much as by justice you ought to 
claim. 

Turner. 1 submit to your honour; and 1 beg 
of your honour, and the bench to he of counsel 
for me ;* for tliough the world looks on me as 
a solicitor, it is a mistake, my lord, it is not 
in law, I am a stranger to it ; it has been only 
in dealings for monies, by purchases and the 
like. But, my lord, I am informed your 
lordship may restore me these goods without 
security; if the law directs security I am ready 
to give it. - 

L.C.J. of the Common-Pleas. (BridgemanJ 
For that, that you may not mistake the law, 
it is very true, the words of the statute of Rd. 
3. say, A man's goods shall not be seized before 
indicted. You must understand the difference 
of the law,, that has made the mistake ; it was 
■ ■ ■ ■ 

• * See aNote tothe Case of Don Pantaleon 
Sa, .vol. 5. p. 446 ; and one to the Case of 
Twyn and others, 15 Car, 9, supra. 
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then good, but not now ; then a man’s course | 
was to indict them and process against them 
before committed, but now it is altered ; for 
ivhen it remained indifferent, whether Guikv or 
Not Guilty, he was to be maintained out of his 
goods : so ought you and your iamily : for the 
town being answerable for thd goods of such a 
felon, that they might not be amerced, in such 
cases sufficient sureties were given the statute 
of Philip and Mary gives the power of com- 
mitment; by justices of peace, and so now it is 
quite altered ; and though they cannot seize 
Che' goods, yet they being responsible for them 
they ought to have good security. 

Sir Kd. Ford. I do assure your lordships 
that from the very first hour we put our people 
into the house, none of his family there then 
or now have been denied any thing in the 
house : if I be not misinformed, that very 
night that he was committed, there was con- 
veyed oat of his house for his use and his occa* 
sions, some say 300/. they that say least, say 
100/. they have had a free disposal of what was 
in the house ; and then, my lord, could we do 
less than what we have done ? 

Turner. 1 would have made a short busi- 
ness of this, I tendered security of 5,000/. to 
their own concent, they accepted < f the persons^ 
but one standing by, said. By no means ; and 
BO it is still undone. If you please, I have se- 
curity now. 

Lord Hyde. Tliere need not much ado for 
security ; if vour tnal were not to be presently, 
then there were cause for you to insist on this ; 
but now there is but one night; ifvouwant 
any thing frtr this night, the sheriffs here offer 
what you will, to-morrow will determine the 
question, whether these goods are yours, 
or no. 

Turner. I will submit to the Court, I will 
not be refractory : here is security, if- you 
please : if not, l am content. 

Ld. Hyde. If you want any thing, either 
money rir clothes, or any thing else, you may 
have them. 

Turner. My Lord, the greatest thing will 
* be some writings and papers which will con- 
cern me at my trial to clear me then. 

Ld. Hyde. Do this; nominate one person, 
the Sheriff another to go with him, and what 
writings you will have brought, they shall take 
a no^e of them, and bring them to you. 

ZVirner. 1 have divers writings of gentle- 
mens estates, bonds and thinuLS in my hands, 
and the papers are amongst them ; and I do 
beg 1 may, with the keeper, go myself now. 

Ld. Hyde. I cannot, nor the Court, give 

S >u leave ; you stand indicted for Felony and 
urglary. 

Turner, Let my sons go, my Lord. 

, Ld. Hyde. They are indicted too, and are 
Slot bailaVile ; if Mr. Sheriff (who is answerable 
for yoi^ win send any with them, he may. 

Sir Jc. Ford. I shall be willing to serv< 
you. Gentlemen, so far nwself, if your lord- 
ship will spare me from further s^viee bere^ 
ipgp with such parson ai shalt appoint. 
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Ld. Hyde. We leave that to Mr. Sheiff's 
civility : we can give no rule for it. 

Zbrner. I may be cut off of my life, if I 
want my papers. 

Ld. Ch. Just. Bridgman. Doth your Ufa 
de^nd upon this evidence in matter of fact ? 

Turner. My Lord, I have been so strangely 
handled in this business, 1 know not where it 
depends. 

Sir R. Ford. If he will say in what trunk 
or chest they are in, they shall be brought Co 
the Court. {Thereupon Mr. Turner oflfered to 
send a pillowbeer, and the Sheriff said hesbould 
have the writings.] 

Ld. Hyde. Provide yourself for to-morrow, 
Mr. Turner, we will then go on. 

Tamer. 1 have an humble request to your 
lonours and honourable bench: I would 
an order to bring in some witnesses, who are 
Mr. Tryon's friends now,* though mine lately ; 
divers would come in, but send me word they 
dare not, except they are summoned by an or* 
derof your lordships. 

Ld. Ch. Just. We will help what the Jaw 
will do, but this cannot be done ; those that 
will come in voluntarily, may ; the law will 
not admit us to summon any witnesses: you 
see when any come against the king we cannot 
put them to their oaths, much less can we pre- 
cept them to come. 

Turner. Pray, my Lord, let some of the 
Sheriff’s officers wish them to come, not from 
the Bench. 

Ld. C^. Just. We cannot direct any thing 
in it. 

Turner. I desire the party himself may *be 
here. 

Ld. Ch. Just. We cannot compel him. 
Turner. I'hen I have no witness in the 
world ; this is a sad thing, that the prosecutor, 
being ablt*, will not come ; I hope you will ad- 
vise him to come. 

Ld. Ch. Just. The law is open, the game to 
every man, you shall have that that is due to 
any man, you cannot have more, and less you 
shall not havp ; if he be bound we will call ^im. 

Turner. What if he will forfeit his recog- 
itizinre. 

Ld. Ch. Just. We cannot help that, but 
wp think you need not fear his not coming, ha 
intends to be here. 

And afterwards the prisoners were conveyed 
back to the Gaol. 

16 January in the Morning. 

The Court being sat^ and proclamation made, 
the Jury was called, viz. — ^W. Bookey, Thomas 
Seawelf, W. Allen, John PorL Francis Coles, 
Robert Masters, Thomas Hickson, John An- 
drews, John Jacob, David Bolger, Heniy 
Hague, Lewis Tayte. Who severally an- 
swered to their names. 

Clerk. Set up James Turper, John Turner, 
WiUiam Turner, Mary Turner and ElyT^ 
ner ; [Who (with some felons) were aoeara- 
iogly Mt to Che bar.] You, the pnsaneca that 
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fTf^. Ipu^salM t«t tbe bar, thoM men that 
you shall hew flailed and penonalljr appear^ 
fiiwt paps hatHtenR <ror sovereign lord tliehii^ 
and you for your several lives and deaths, u 
]|m or aoy of jfou will challenge them or any 
of theiDy you must chaUenge them when they 
cil^e. to the hook to be. awonia before they 
be swom.r 

Silence commanded twice. 

C/frhe William Bookey, look upon the pri- 
.soner ; * You shall well and truly try, and true 
delivfnutce make between our sovereign lord 
^ king and the prisoners at the bar, wliom 
you shall have in charge according to your evi- 
dence. So help you God.’ 

And all the rest were sworn, save only Lewis 
Tayte, against whom he excepted, there being 
souse little difference at present between them; 
bat usy Lord Chief Justices told him he need 
not give any reason for it, he was free to ex- 
mit any without cause. Thereupon Capt. 
Edward Micoe was sworn in his room. Count 
these, Crier. 

Wsiliam Bookey, &g. Twelve good men and 
true, stand togetKer and hear your evidence. 

Clerk. Crier, make proclamation. O Yes ! 
If any man can inform my lords the king’s 
justices, the king’s seijeant, or the king’s attor- 
ney, before tins inquest be taken between our 
sovereign lord the kina and the prisoners at 
tjba bari let them come forth, and they shall be 
beard; for now the prisoners stand at tbe bar 
upon their deliverance : and all others bouud 
bjf recognisance to give evidence against any 
tl)e prisoners at the bar, come forth and give 
evideoce, or else you will forfeit your recog- 
nizances. 

Clerk. Crier, call Francis Tryon, William 
Hill, Fred. Ixam, John Garret, Jacob Watcher, 
EUs. Fry, Aon 3all, John Guemey, Francis 
Millington, John Alsop, Peter Culley, Balpb 
Tasker, William Daws, John Rouse, Richard 
Roberts, Nath. Clarke, Robert Cole, Edward 
Cole.-v-'rhey all came into the Court. 

Clerk. James Turner, hold up thy hand. 
[And so the rest.! (Here tbe Indiccinent 
was read again.) Upon this indictment they 
have been arraigned, and thereunto have seve- 
rally pleaded Not Guilty, and for their trials 
have put themselves upon God and the country, 
which country you are. Your charge is to en*- 
quire whether the said James, John and Wil- 
liam Turner, or any of them, be guilty of thi$ 
felony and burglary in manner and form as 
they stand indicted, or Not Guil^ : and whe- 
ther the said Mary Turner and Ely Turner are 
stiHty of the felony, as accessaries to the said 
johOfl If you find them Guilty, you shall en- 
wttfre what goods and chattels, lands and tene- 
Aey or anv of them had at the time of 
eMniilting this fdony or burglary, or at any 
ll^e iriboe : ff find them Not 'Guilty, you 
shall enquire if they fled for it; if you nod 
^that they 4ifl tt, you sliaU enquire, &c. 

aaifjFOa had fouflMl them Guilty. If you find 
them Not OoUtgri and they did not for 
flugrso^ mi^ noiflaipM^an^ beiirpotti: evideiKBt. 


But if you acquit James, John and William 
Turner of the feloqy. and . burglary, then you 
shall not, enquire after Maiy and Elyasocces- 
sariqi. 

Sir Thomas Aleyn sworn. The Evidence that 
you shall give, &c. 

L. C. J. Hyde. Pray, Sir Thomas Ale^n, tell 
your knowledge to the jury. 

Sir T. May it please your lordships, 

and you gentlemen of the jury ; Upon Friday 
morning last was sevennigbt, I heard of this 
robbery at Guild-IIall, and the person robbed 
being my acquaintance, 1 went to visit him in 
the afternoon ; and coming there, not think- 
ing but the business had been already ex- 
amined, several persons with Mr. Francis 
Tryon put me upon the business to eitamine it. 
I went and examined the two servants;^ the 
man and the maid : upon their examination I 
found they had supped abroad at a dancing- 
school, and liad been at cards, and came liome 
afterwards; but before they cainc home, they 
heard that an ancient gentleman, one Mr. 
Tryon, was robbed, and then they hastened 
home. 1 examined them further, whether they 
used to go abroad after their master was in 
bed ? The man confessed he bad been abroad 
twenty or thirty times at col. Turner’s bouse 
at supper, about a year since. The maid de- 
nied they had been there at all : but it is true 
the man’s saying he supped there (though it 
was false) was the first occasion of suspicion of 
col. Turner. When I had examined^ these 
two, I went to the examination of Turner, 
Where he was all that day, where at night ? 
he told me, at several places and taverns, and 
in bed at nine of the clock, and was call^ out 
of his bed : but having myself some suspicion 
of him, I wished him to withdraw. I told Mr. 
Tryon, that 1 believed if he was not the thief, 
he knew where the things were. The old gen- 
tleman said. He could not mistrust him, he had 
put a great confidence in him : but I desired 
him to give me leave to charge him with it ; 
nnd thereupon I called him in, but he denied 
it ; but not as a person of bis spirit, which 
gave me some. cause of further suspicion, t 
desired to search his house ; nay, told him 1 
would whether he would or no. He desired to 
go home; 1 told him, if be would ko with 
them (some persons there) he should : but you 
shall not speak with your sons or daughters, or 
servants ; they shall be examined by me. They 
searched his house, the marshal and constable, 
they said they could find nothing. The old 
g^itleroan was very unwilling to charge him 
with fdony ; some friends tbere were as well 
satisfied as 1 was, that he was guilty of it ; and 
they brought me a pawsr that he would charge 
hhn X and.thmimoni wished biro tp read diat 
paper, told him i cpfild do no less than send 
nim to Newgate. Stye be, you will not undo 
m fiunily, ::Wui you f Will you not take bail? 
No, I oaunoS^ What proof h«we you material 
jigainst me ? 1 willgive ypisft gpad bail as any 
man | givji me leave tp speak, with Jtfr. Tiyom. 
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I did give bim leave : be bad no sooner spoke 
mih bini) but Mr. Tryon would not charge 
him, he promising to endeavour to find the 
thief. I took Mr. Turner on one aide, end 
told bim, 1 did as verily believe if be Was not 
ihe thief, he could find him out, ae I believed 1 
should go home to my wife and children ; and 
I said, That if an angel Heaven should 
come, and tell me otherwise, 1 could hardly 
believe it. Thb passed on this night : I could 
not sleep all the night, still it was in my : 
thoughts that this man was the man that bad 
done the robbery. Next morning after nine, 
there came a gentleman to me, a person of 
quality^ a merchant ; if your lordship desires, I 
shall name him. 

• X. C. Justice, Pray name him. 

Sir 2\ A. It was alderman Love, my lord : 
he told me that he thought 1 was a friend to 
justice : If I would go presently into the Mi- 
nories myself, I might discover the person that 
robbed Mr. Tryon ; if 1 staid, or sent others, 
the birds would be flow : Mr. Turner has this 
morning removed several hundred pounds. I 
went presently with a footboy. When I came 
to Bishopsgate, meeting with major Tasker, 
knowing not whether I went without the Li- 
berties, said 1 to him, Are you in haste ? Pray 
go along with me, and he went with me. — 
This gentleman, alderman Love, told me 1 
should meet with a maid-servant of his that 
knew me, tliough I knew not her : she will 
meet you at such a Corner, and go with you. 
When I came without Aldgate, 1 met with two 
maids that were the persons to shew me the 
place : the maid told me these were the maids. 

I bid them come behind me. At the further 
end of all the Minories 1 went into the shop, 
and found col. Turner with his bauds in a 
chest : I charged him to take nothing out, 
and not to stir himself. There was two wallets, 
one of tool, and the other 200/. 1 ^took the 
keys from him, laid them upon the compter ; 1 
\ went with him into the next room, which was 
the kitchen ; and in another chest was two 
wallets more : and now the gentleman was 
speechless. I told him it was just as I told 
him the last night, that your roguery would 
come out ; what (said I) is become of the rest 
of the money ? Says l>e, Vour haste wilt spoil 
alk I called in the maid, to examine* ber : 
but she was fearful, and so trembled there was 
no examining her before col. Turner. But in 
conclusion, Said I, Col, Turner, if you will tell 
me whether this be Mr. Tryon’s money, 1 will 
do you all the favour I can. Says he, i caitiiot 
Say it is his money. 1 called for a constable, 
and made a Mittimus to send him to Newgate, 
thinking he would discover the truth. Scud I, 
1^]|| you give me your examination f * He did ; 
It is in court. I asked him whence this money 
eame ? lie told me it Was removed by himtei^ 
his wife, and children this morning. 

• Turner. My son and I, I fold yoto. 

Sir T, A. I asxed him where he-hadreceiv^ 
It ? He told'me at a goldsiuitVs,- 14 days since 
lie did not rendiember ‘his natne, I'fisknd Why 
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he shoidd remove his oWn money ? His answer 
was. He did remove it for two or tteee days^ 
till this foolery was over. When I saw 1 could 
get nothing further from him, I disoonrsed with 
him touching the remainder of the money and 
the jewels. Says he. Sir Thomas, do not 
ble yourself, you will lose the jewels and tiie 
rest of the money by this course; and, says be, 
1 am now in pursuit of them : If you wiU gsvn 
me leave to go to the old genileman^ IknanvnU 
will be well. 1 wa^iiot con tent to let liim*go : 
But presently we called a hackney-coaoh, end 
myself, and him, and major Tasker went, and 
carried that money to Mr. Tryon. When wn 
came there, I told Mr. Tryon 1 thought we had 
brought 500/. of his money ; and I did not 
doubt but 1 had broo^t a person that could 
tell of ihe rest of 4hrs money and jewels. Col. 
Turner desired to speak with Mr. Tryon hkn^ 
self in private. I gave him leave^ He calls 
me a little after : Sir, says he, Mr. ami 

I am agreed ; I must have this money deliveied 
to me again : I have assured him he shah have 
all his money and jewels again by 3 this 
noon. I told bim I could not agree that - be 
should have the money back again, pressed hina 
that he would stay there, and send for the rest 
of the money and jewels. But be would (if I 
did not) trust him; Mr. Tryon would have the 
rest of his money and all his jewels again. 

Turner. I said, I would endeavour it. 

Sir T. A* If he had said he would have en<- 
d^voured it, 1 would not have parted with 
him; but he said he should have the money 
and jewels, &c. I told him I would meet bins 
at that time at Mr. Tiyoii’s. Then I took Mr. 
Tryon, and said, W*hatever promise you have 
made in private, you must excuse my assenting 
to any thing against the law; But do not teH 
him of it, lest you lose the jewels: I mustoom- 
mit him to Newgate, and 1 must bind you to 
prosecute him. He desired me 1 would not 
come so soon as 3, not till 4 or 5 of the clock, 
and nil would be brought thither. 1 staid till 
about 4. In the interim, 1 heard some par- 
ticulars, what these maids would testify ; wbioli 
testimony had I received before 1 had parted 
with him, 1 would not have parted with him 
for any consideration. But when 1 came 
thither in the afternoon, I heard col. Turner 
Was arrested, and was then at the Hoop-tavern 
with the officers. 1 sent immediately the Mar- 
shal and bis men to bring him tome. Thb 
officers and he came ; and then col. Turner told 
me, I had brought all these 'tbings,''btit the offi- 
cers prevented me; I was a very unfortunate 
man : Give me but leave till fo-morrow morn- 
ing at 9, and you shall have all. Said 1, 1 haVe 
now heard more; and you must producetbe 
money and jewels, if you expect any ftivour 
from me, or I know Wnat to do. He 
Very ‘hard an * hour; or almost two, that he might 
be trusted to go for them ; 'if he did not gO, 
Mr. Tryon would lose the rekt oi hisn^ey 
=and jewels. I told him I hod rawer * they 
should be all lost, than I should forfeit wy ills- 
cretion and reputation. And thus M lecpt us 



aTS3 STATE trials, 15 CiuiKLM II. 1064.— IViW ijrCb/. [57© 


tBl'T or 8atn4^ht. At laat he would have 
goite with one person. 1 told him, no : if there 
were enough to secuie you, f might give leave, 
ith he, the party will not see more than one ; 
r his life would be in danger. Whither would 
^ou go ? I would go, saith he, (to my best re- 
anembrance) to TowerrliiU nr Whitechapel. 
I should have met him at 6 ; and now I must 
meet him about 9 . I will call in the officers : 
They will tell you, your being upon a Judg* 
meot, they, will not part wij;h you without the 
Liberties: Nor will I give leave, because the 
Sherifb will blame me. The officers said they 
could not go without the Liberties, for it would 
be an escape in law. Pray give me leave to go 
near those places, and 1 will send. Nav, then 
you may as well send from hence. He begged 
leave to go to the Hoop-tarern, and send for 
his .wife; which 1 did grant. And there be did 
■ send his wife. They brought me word he 
bad asiiltbts wife for the jewels and the rest of 
tbe.nSQiiliM He sent to me not to think the 
time* tQti«)ikMDff, for he had notice his wife was 
coming. I mrected the Marshal, when his 
wife came, he would secure her. About 11 
they brought his wife ; who told me she had 
delivered the mwels : they thought they were 
in two bags. Then he came to me, and desired 
to speak with Mr. Tryon in private, and told 
me Mr. TryonV soul was pawned to him, and 
his to the thief, that no discovery should be 
made. But when 1 examined his wife what 
money went from her house that morning, she 
said she knew of none. Where had you the 
jewels? She knew of none: But she ha<l a 
conple of bags that she was sent for: Near 
Whitechapel or the Tower a person should 
meet her, and ask what she did there, and. she 
should say she walked up and down for some* 
thing that should be given her by a person 4 
which, if he did, she was to bring it to him that 
tent her. He did deliver the two bags, which 
jshe delivered to her husband ; but what was iu 
them, she knew not. There was sir Thomas 
Chamberlane, Mr. Millington, myself, and col. 
.Turner, with Mr. Tryon. The two bags was 
laid, upon a dresser. He told us they wefe now 
come ; and having performed bis part, he hoped 
Mr. Tryt^n would perform bis. Have you per- 
formed your part? Have you brought the jewels 
and the remainder of the money ? He told us 
the money was not brought : For the 600/. I 
shall give Mr. Tryon my bond, to pay him at 
six months. We pressed to see the jewels: 
We run thetn all over. But I should have told , 
you one thing: She brought a cat*s-head-eye-j 
ring upon her finger. This the gentleman was 
like to. forget: He delivered it to me, to deliv^ 
that with the rast. When we had told out the 
jeweb, we crossed them out upon the printed 
paper es , they, were called. She said all tliat 
.wasJatbe except one carcanet of dia- 

.monde end jewels valued at 900/. that is fallen 
bdbind the. chest, or aside. You have 9,000/. 
wordi of jeweb over what b in the paper; but 
that oarcanet shall be forthcoming. He now 
press^ that no prosecution might be, for two 


souls were pawned, (as I said before) and de- 
sired an end of the business. 1 told him fur- 
ther, and pressed him : Said 1, 1 have staid a 
grt at while, and would stay longer, if he might 
have the 600/. and the carcanet. But wheu 1 
.•>aw there was nothing more to be got , from 
him, DOW (said I) what would you have this 
poor gentleman to do for you? What be hath 
promised you, 1 know not ; he is a stranger to 
tfie law : If there had been but you tw'O had it, 
and it bad not been published to the world, and 
the neighboilTs public examination taken, some- 
what might have been between yourselves. But 
would you have this gentleman bring himself 
into danuer ? He will lost* till his goods again ; 
for he will be indicted himself. What will he 
be the better for discovery, when he must lose 
bis jewels and money, and be liable to a pro- 
secution, as you will be, were he so ignorant? 
Do you think that 1 umier&tand the law no 
better, being a justice of peace, to bring my- 
self into danger? All the kindness I can do for 
you, is, (to be short) I igpst send you and your 
wife to Newgate. * How say you, master^ Al- 
^ derman ?’ Then 1 had better to have kept the 
jewels. Those were his words ; to the best of 
my remembrance he said ho. — My lord, 1 asked 
him several ouestions : Why he should give a 
bond Tor 600/., if he was not concerned in" this 
business ? But he knew not what to answer. 
Saith he, Will you not lake bail ! Said I, 1 
can take no bail : I must send you to the com- 
mon gaol, and then 1 am discharged. Pray 
send me to the Compter. No, 1 cannot. Do 
you think I would make an escape? I cannot 
tell ; but 1 would not bring myself into danger. 
He prayed me 1 would give him leave to go 
home. I must make my w^arrant : If the mar- 
shal and constable will do any thing, 1 shall 
not direct them. He desired his wife might go 
and fetch some linen . 

L. C. J. Bridgman. What day were |he 
jewels delivered ? 

Sir T. A. Saturday. 

L. C. J. Bridg7nun. Thursday was the 
robbery, Friday be was examined, Saturday the 
money was removed, and that night the jewels 
were brought, and he committed. 

Sir T. A, If I have said any thing that he 
is not satisfied wherein t have not true spoken, 
let him ask me ; 1 shall not do him the least 
wrong. 

L. C.^J. Hyde. Do so, Mr. Turner. 

Zkcmrr. Do your honours understand of 
sir Thomas the time the robbery was coin- 
mitted ? I shall ask him some questions. 

Sir T. A. I liave only one word more to 
say to you : That before he went to the Hoop- 
tavern, Nay, said I, col. Turner, be ingenuous 
whether this was not Mr. Tryon’s money that 
he removed ? And be confessed it was. 

L. C< J* That money was removed 

from his own house? 

Sir T. A. Yes ; but his wife, children, and 
nlaid denied it. 

X. C. J. Jfyde. Mr. Turner, will yoq ask 
him any questions ? Wbqt are they ? 
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Jkirner, t would ask all ihis back agfiin : 
You are upon your oath, Mr. Aldevinan, 

L. C. J. H^de, You need not tell him that 
be is sworn ; the court and jury understand 
it so. 

L. C, J. Bridgman, Go on, Mr. Turner ; 
ask vour questions. 

lurner. My lord, T demand of sir Thomas 
Alnyn whether* 1 did not tcU him at the drst ' 
there was a wicked young man had belied my 
bouse and family, saying, that he supped there 
shat night, when he had not supped at my 
bouse these 13 months. 

Sir T. A, I think I have done him that 
right already. He desired me to examine that 
young man, who said he supped at col. 
Turner’s ; but I found he had not been, ' nor 
was not there. 

Turner. Upon Friday night, when the a1- ' 
dermnn pressed me concerning the thing, I 
told him 1 hftd some suspicion ot‘ some persons, 
who formerly should have robbed Mr. Tryon a 
year ago, and^l employed Mosely the constable 
and Mr. Tryon’s man to go to Ratclifi^ and 1 
went another way. Pray ask sir Thomas whe- 
tlier 1 did not promise to do all I coaid. 

Sir T. A, 1 pressed him hard; he said he 
would endeavour it. 

'Turner. Whether did not I tell him that 
that money was carried there on purpose to 
gain the other fellows that had the jewels? 
Said I, If this money be taken away, he that 
bath the jewels will not bring them, and the 
remainder of the money ; but that this money 
must bring him to it, that they might share it. 

Sir T, A. There was not one word of this : 
bis Examination was contrary, lie told me 
40C/. was received of a goldsmith, he kuew not 
bis name, and 200/. was in his own house ; 
and that he removed it for two or three days, 
till this foolery was over. He said it was his own 
money. 1 said, an honest man need not thus 
remove his own money. — One thing 1 have 
omitted : when 1 was examining of him in the 
Minories, word was brought me his son was 
^ fled away at the back-door. 1 bid them run 
after him ; but they said they saw him leap 
Over a great ditch; he was not heard of till yes- 
terday, though 1 sent out my warrants for him. 

L. C. J. Hyde. Youiself (as sirT. Aleyn 
swears) said you knew not of whom you had 
part ot the money, but the other was your own, 
and yet afterwards that the money was Tryon’s ; 
why did you say so ? 

Turner^ 1 will tell you the reason ; I w'ould 
not have my business spoiled, and did feign 
those answers. My lord, I do demand of him 
whether Mr. Tryon and I had not made a bar- 
gain in the morning, whether or no if he might 
have his goods the person should be free, and 
that he had agreed no blood sliould be spilt ; 
that he Imd rather lose all his money and 
jewels , than to forfeit such an asseveration 
which the thief had bound me that 1 should 
swear to him. That by the blood of Jesqs 
Christ that was shed for him japd all sinners, 
his life should be free* 

VOL. VI. 
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L. C. J. Hyde. You are beside tf^e busi- 
ness. 

Turmr. My lord, I ask alderman Aleyn 
whether I did not tell him this ? 

Sir T A. 1 told your lordships two sOuls 
were pawned, as he said before. 

L. C. J. Hyde. Do not spend your time 
:hus; the question’s short. Whether you are 
guilty of robbing, or breaking the house of Mr. 
Tryon, or no ? 

Turner. I am as free as any man here. 

L. C. J. Hyde. They will not believe your 
own words. 

Sir 3’. A. I think 1 have done him no wrong 
by this •evidence. 

Turner. I hope, my lord,! shall have the 
benefit to call him again for a witness for mo. 

L. C. J. Hyde. You may ask him now. 

'Turner. No, when I come to my defence. 

L. C. J, Hyde. Yes, yes. 

'Turner. Oh your honour’s most' hamble 
servant ; 1 am very sorry 1 have put him to this 
rouble. 

Mr. his Servant, and Mr. Game/ swam. 

L. C. J. Hyde. Mr. Tryon, pray, (ns you 
are able) give an account of this business. 

'Tryon, My lord, about 11 of the clock, or 
something past, upon Thursday night last was 
a seven-night, two men came into my chamber 
when 1 was" fast asleep, one oti the one ^ide^ 
and another on tlie other side of the bed: one 
had a lanthorn that opened on one side, and 
waked me ; when 1 saw him, I was much asto- 
nished (as I might well) knew them not, said. 
My masters, who are you ? I was newly out* of 
my sleep ; being an ancient man, I apprehend- 
ed another man for the party 1 spoke to, but 
was not the man, and named him by Ins name, ^ 
What do you do here at this time of night? 
What is your business? Said nothing tome; 
one, took both my hands the other wiih a little 
cord bound me very hard, insomuch here yc^ 
is the dents of it; and bound my feet, gagged 
me, and used me barbarously, most inhumanly ; 

I must suffer it, because 1 could not tell how v 
to avoid it. When they had done, then told 
me this withal, You bhall not lose a hair of 
your head. 1 knew nQt their intentions, 1 
feared what it was, for when they had done 
this, they left me ; I had nobody could, come 
to me in my house, my servants I knew no# 
upon what grounds they were forth at supper 
when I a-bed, which was of ill consequence. 
After 1 had been an hour in this manner I • 
rolled myself out of my bed, and fell down ; 
and saving your lordships presence, a chamber- 
pot fell, broke, and 1 fell upon it, and very much 
hurl myself upon the pieces of the pot : and so 
with much, ado, it pleased God, I know not 
how myself, I got to the chambep-window y^hicb 
lay to the street; I called out. Murder , and 
Thieves! My neighbours said, I call^ with so 
strong a voice, they wondered .to hearjirtu 
Quickly after, many of my neighbour s jci mo 
in, and one Mr. Peter Vanden-A ngyj vja 
Dutchman, that selletb Rheutfh 
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jn and unbound me ; and so after I was un 
bound, 1 went down to the warehouse as I was. 
without clothes about hie, only mv waistcoat 
and shirt, and saw that they had been there. 
1 considered those that had done the things 
were very privy to my house ; they knew where 
to fetch the key of my cash, in a drawing-box, 
taking the money there, which was about one 
thousand and odd pounds; some plate there 
was, they did not meddle with it. 

li, C. J. Ilyde, How came they by tl^ jewels? 

Tryon. I forgot something concerning some 
jewels; these jewels were in a drawer under 
my table 4n the conipting-house, he was privy 
to that, because he did frequent my house very 
loi^, and was very familiar, 

£. C. J. Hyde, Who was privy to all this? 

IVyon, Janies Turner. 

L, C. J. Hyde. Mr. Turner, would you ask 
Mr« Tryon aiiy questions ? 

Turner, By and by, when I come upon my 
proof. 

William Hill, Mr. Tryon’s man, sworn. 

Hill. All that I can say, is this : when I 
went out, 1 locked the door double, and those 
things were there then. 

• L. C. J. Hyde, .About what time ? 

Hill. Seven or eight of the clock. 

L. C. J. Hyde, Was he a-bed then? 

Hill. Yes, my lord. When I came home 
again, I found all these things gone; going 
down into the CQmpting-bouse, wc found some 
jewels gone, and some left, and those were in- 
considerable to those that were gone ; the best 
w(fre culled and gone. On Saturday colonel 
Turner was arrested with two serjeants, and 
yent the boy at the Hoop-Tavern for me: 1 
took two friends with me, Mr. Gurney and Mr. 
Pilkington ; he prayed me to speak to rny 
master that he would give bond for him, that 
the serjeants might discharge him, and he 
haste about his business, or else it would be 
spoiled. Proceeding into some discourse, I 
was saying to him, it was a great providence 
that 1 ana the maid was not then at home, for 
if we had we should have been killed. He an- 
swered, saith he. No; they would only have 
hound you and the maid. I asked him, how 
it was possible to get in ? He answered, 
one went through the entry ia the d^ time, 
and there lay till night, went up stairs, found a 
candle, lit it, went up to his chamber, took the 
key and went down and let in others. 

Turner, This story 1 was informed, I told 
him. 

Hill* . I asked him ho^v he came to know 
it ? He said he examined them. 

Ld. Bridgman. Did he never tamper with 
you about making Mr, .Tryon’s will ? 

Mill, Yes, my lord, he came to me about a 
year ago, I weAt with him to the Cock behind 
the Exchange, it was in a morning ; he took 
meprhwtely aside, told me the old gentleman 
your master is vesy sickly, cannot live long, had 
a good estate, or to that purpose, and it was 
pity he irpidd nerer make a will, and such an 


estate should go to the building of Paul’s. 
Saith he, 1 have pressed him several times 
touching making his will : he said he had done 
it, when we both knew he had not, and I bo* 
lieve he will not make one. He cold of one 
that could counterfeit a hand. 

Ld. Bridgman. Was it not Grainger. 

Hill. Yes, my lord ; that that man could 
couuterfeit a will, and 1 and Mr. Garret, and 
another good- fellow should be the three execu- 
tors, and a third person overseer, and that 
would plealse the old-man. I answered, I 
would not have to do in such an unjust thing 
for alt the world. 

L. C. J. Hyde. Did you go to Turner’s to 
supper that night this robbery was committed ? 

Hili. No, my lord, to Mr. Starkey’s in Fen- 
church-street ; the maid went along with me. . 

Ld. Bridgeman. One question more : you 
said you came in and found the doors open, 
did you come in before the neighbours ? 

Hill. No, my lord, 1 had not known of it, 
but that one gentleman at supper went home 
with a gentlewoman in Leadenhall-street, and 
hearing there was such a robbery in Lime- 
street, 1 run with a great fright, came in and 
found the doors open, and found the neighbours 
within. 

Turner. The thing understood touching the 
will, hath another face : his uncle was an ac- 
quaintance of Mr; Grainger, his uncle that 
bound him apprentice, that lived in Cripple- 
gate, now in Cornhill. This Grainger had 
counterfeited a will touching my lord Gerrard, 
and somebody else, about an estate. Said I 
to this young man, You have an uncle ac- 
quainted with a notable fellow, one Grainger, 
and your master making no will, speaking mer- 
rily, this fellow is able to make it lor him. Ask 
him if 1 did not tell him his uncle was ac- 
quainted with such a person. 

Hill. You told me so indeed. 

Ld. Bridgman. Hill, by the oath you have 
taken, did he not persuade you to endeavour 
that you and lie and Grainger should counter- 
feit a will ? 

Mill, He did, my lord ; he told me, That I, 
Mr. Garret, and another good-fellow, should 
be three executors, and another person over- 
seer, and that this Grainger could do it undis- 
ccrnibly. I answered him, 1 would not med- 
dle with it for all the world. 

Tt/rnrr. Go, go, go, this is malice; for it 
was mere jesting with him. 

■Elizabeth Fry sworn. • 

Fry, Mrs. Turner came to my house on Sa- 
turday morning last> at 6 in the morning : she 
knocked me out of my bed. I asked, who 
was there ? she said, a friend. Who are you, 
^id 1 ? come and see, says she. I said, Who, 
Mrs. Turner? she said, yes. I went and 
dressed me, and let her in. She said, There 
was a friend of hers, a merchant, newly broke, 

had a wife, and seven or eight children j 
they desired to secure the money till they had 
taken their oaths the money was not in their 
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house. She saul, her husband and her son Ely 
was coming with it. I went and iiglited a can- 
dle, there was she oud her son Ely with the 
nlOlle\^ 1 She asked me, if I had a spare chest ? 
1 said, yes, there was one within. She went 
in, opened the chest, and she put in the wal- 
lets of money, I know not how much, my 
lord. I asked her if there was any more to 
come ? she said, yes, her husband was coming 
with more. She went to the door and let it in, 
but 1 know not who brought that. 

Ld. Bridgman. Did not Mr. Turner come in ? 

Fry. Yes, my lord ; he opened the bags, and 
asked his wife touching the seals. She said, the 
gen tie woman that owned the money had de- 
sired me to puli them otf. They offered lue 
StO sliii lings fur iny kindness in it, told me they 
bad* power to give it from the gentlewoman ; 
desired irie if my sister or any shuuhi ask about 
it, bid me conceal it, bejause the discovery 
would ruin tiie poor gentlewoman and her 
children, hut rather to say that they desired me 
to let some linen lie there. 

JL. C. J, Hyde. Were the bags scaled ? 

Fry. I saw none seiilcd- 

lud. Bridgman. JIow many wallets were in 
' the shop ? 

Fry. T saw but three, and they put one into 
a chest in the shop, and two in the kitchen. 

L. C. J. Hyde. At that time when the 
money was brought, was there any discourse 
of 1,100/. 

Fry. To my best remembrance it was so. 

Turner. Not a word of the sum. 

Fry. There was five wallets brought into my 
house, three iii the .•‘hop, two in the kitchen. 

L. C. J. Hyde, Had they bags at each end ? 

Fry. Yes, my lord. 

Sir T. Alcyn. You hear what^ the wehcli 
says; she says, there was five w'allets, three in 
the sliop, two in the kitchen : I took two in 
the shop, and Qnly one in the kitchen. 

Fry, My lord, I have t'.vo apprentices, little 
girls, wlieri all the people were in the shop, said 
out aloud, That they saw Mrs. Turner go out 
of the shop with something in her apron, co- 
x^ered with a red cloth, while 1 was above, my 
lord. 

Turner, Who should convey it away i 

L. C. J. Hyde, Your son was there. 

Turner, l*ray, my lord, ask her which is 
Ely. 

Fry. That is, (pointing to Ely), 

Turner. It was false ; this Ely carried none ; 
the boy knew nothing of it ; both my sons are 
dear to me, and if either more than the other, 
it must be my eldest ; and yet 1 must say, it 
was John my eldest son that carried the 
money, this boy was at home ; she hath for- ' 
•worn' herself. 

Fry, Your wife told me that Ely was to 
bring sotne. 

Mr. Gurnet sworn. 

My lord, I met with col. Turner on Satur- 
day morning after the rubbery ; he told mV, 
says bc^ X luve been as good as my woM^ 1 
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sent my son to make some discovery of this bu- 
siness, and I did not doubt but to clear myself 
of it, and make a discovery : this was on the 
Exchange. Says he, I have met with them. 
With what ? With the jewels and money. 
Where are they f I have brought 5001. ; tiie 
rest, with the jewels, I shall have at 9 o’clock 
this afternoon : will you be there ? Yes, said 
I, who were they ? They were friends. Friends ! 
what and use him so barbarously ! O, says he, 
they were two strangers, they went beyond 
their commission. 

Major Ralph Tasker sworn. 

On Saturday morning 1 met sir T. Aleyn ; 
passing by, he called me ; says he, there is a 
business in hand, pray go along with me. Wa 
went along through Aidgate and into the Mi'^ 
norics, and passing along the Miiiories, these 
two maids we overtook, and asked them where 
the house was ; they shewed us, we went in, 
Mr. Turner was there, his liand in the chest, 
sir Tho. Aleyn staid it : we seized the money ; 
there was two bags of buckram, I conceived 
there was 200/. in either of them, and another 
in the kitchen, sir T. Aleyn desired me to se- 
cure them. I saw a fellow play bo-pcep in a 
back*rooin, and presently was a noise, he was 
fled and gone ; his son they said it was. Sic 
T. Aleyn pressed very hard to Mr. Turner, 
and desired to know whose money that was. 
Says Turner, By the Eternal God itis my own 
money, with many other protestations, A 
constable was sent for, and we carried tho ^ 
money and Turner in a hackney-coach to Mr. 
Tryoii, and there left the money on a table 
with Mr. Tryon : they had some discourse;' 
Turner came forth and said, The old gentle- 
man and I are agreed, 1 will ' trust the money 
no longer with you, but wkh the old gvintleman 
himself. Said I, let me bo discharged of it, do . 
what you will with it^ 

Ld. Bridgman, Did you see the bags out of 
the wallets ? 

Sir T. Aleyn. We saw one which was seal- 
ed, I think, with the bishop of Chichesler^s 
seal. 

Ann Ball sworn. 

On Saturday morning Mrs. Turner came to 
this maid’s house, and desired to come in ; 
she stept out of bed, and asked who was 
there f she said, a friend. She went to tho 
door, and asked who“^va9 there ? Mrs. Turner 
said. Open the door, and you shall see. 
Opening of it, she came in ; who is it, Mrs. 
Turner? Yes, says she. Whals’’’%tould you 
have ? I have a little mpney 1 would Wave 
hero : This she came and told me. She lighted 
a candle ; I saw Mr. Turner and his wile 
come in, I heard a great noise, I lay stHI, 
but heard not what they said. When they 
were gone, the maid told me what they had 
brought into the house. Said T, I thoiight it 
had been pewter : said I, if you keep tins mo- 
ney, w^e shall be utterly undone, if you oo^ no| 
tell some people of it. 'fcnt to her 

to make for acquainted with it. 
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Ld. Bridgmnn, You saw Mr. Turner and his 
wiiW come in i 

Ball, 1 did| but knew not what they did 
there t she did i^o to her bister^ and so it came 
Co air T. Aleyn by accident. 

• Ld. jBrid^rnan. Now for the seal, who were 
those that saw the seal ? 

Frederic Ixam sworn. | 

My lord, and gentlemen of the Jury ; being 
at the hou«e of Mr. Tryon on Saturday in the 
evening, 1 was desired, with othedi there pre- 
sent, to see the bags taken out of the several 
wallets ; three, 1 think. 1 saw them taken 
out ; tfiree had no seals on, one was very much 
defaced, and the other had a seal, which being 
questioned to be the seal of the bishop of Chi- 
chester, it was compared with the seal of a 
letter which Mr. Tryon brought down, and de- 
clared to be a letter recciveii from the bishop 
of Chichester, and those two seals agreed : the 
bngs being here in Court, will be a further evi- 
dence. The Letter was produced by Mr. 
'l'r;^on, and owned by him to be the bishop of 
Chichester’s, and they agreed. 

Mr. Hanson the goldsmith, sworn. 

fTFie bag sealed was shewn him.] 

J^. Bridgman, Have you seen tlie letter? 
Hanson, Yes. 

Ld. Bridgman, Doth that seal and the seal 
of the bag agree ? 

Hanson, Yes. 

Ld. Bridgman, Mr. Tryon, whose letter was 
tliat ? 

Mr. Trtfon, Dr. Henry King’s, bishop of 
Chichester. 

Ld. Bridgman, Open the letter, and see 
^ whether that l>e the letter you received from 
^ the bishop of Chichester. 

Ttyon. Shall I read it ? 

Jid. Bridgman. No. 

. Tryon^ It is his band and seal. 

Ld. Bridgman, Shew the bag and letter to 
the Foreman of the Jury : [which was done 
and most of the Jury viewed it.] 

Ld. Bridgman, You observe this evidence , 
this was one of the bags that was taken in the 
Minories, that col. Turner was then removing 
Mr. Tryon had 600^. of the bishop of Chiches- 
ter’s in bags sealed ; it appears by tho letter to 
be his seal, and these gentlemen swear this was 
one of the bags then pulled out of the wallet, 
and sir T. A ley n has had it in his custody since. 

L. C. J. Hyde* One thing more observe, he 
uked his when the money was brought 
into this woman’s house, Have you taken o£ 
the seals ? his wife said, The gentlewoman di- 
xected her to take them off. 

Lii. Btnagman,. Some were taken off, but it 
•cams this was left on. 

[Here Turner spoke somewhat to the Juiy.] 
Ita C. J* Hyde, Pnay Mr. Turner discourse 
not with the Jury, vour whjspeiing wQl do yoc 
Uttla good : thowo I think are honest 
men, and.will not be guided by you, vet we exr 
mat thf MM ean^e from you at froia oAiei 


jrisonefs; you shall have all the justice tlrnt 
may be. 

Cole the Scijcant sworn. 

L. C. J. Hyde, Speak your knowledge. 

Cole. On Saturday in the afternoon abont 
•, my brother and I arrested col. Turner in aa 
action of 700/. 

L. C.'J. Hyde. At whose suit ? 

Cole, At the suit of Thomas Lyon, who 
'ith others was bail for him. 

Turner, ‘ It was only hearing of this fooleiy 
hat caused it. 

Cole, My lord, we went to the Hoop tavern, 
he sent for Mr. Tryon’s man, that he should en- 
gage for this account, liiat he might have hit 
liberty to look after master Tryoti’s business. 
Soon after came the constable, and he charged 
us to assist him to go before sir T. Aleyn. By 
ind by. 1 was saying, Col. Turner, how could 
bis house be robbed, and none of the doors 
broke ? O, said he, 1 took a man in the Mino- 
ries, who has discovered it to me : he told me, 
that one going into the cellar iu the day time, 
lay there till night, then vrent up stairs, found a 
candle and lit it, went up to the old gentleman’s 
chamber, took the key from his bed side, and 
went down, and let all tlie rest of the thieves in. 
—The young man being there, said, It wai 
well the maid and I was not at home, we should 
have been killed. No, says he, you would not 
have been killed, only bound. 

Turner, As the lellow told me; 

L. C. J. Hyde. Did he say nothing touch- 
ing Mr. Tryon’s tooth ? 

Cole, He said, that the fellow putting hie 
finger in his mouth to gagg him, the old gentle- 
man bit him ; and he struggling to get out hi» 
finger, pulled out his tooth. 

L. C. J. Hyde, You are very perfect at it, 
Mr. Turner, every way. 

Turner, Ay, my lord, I examined him every 
way. 

Cole the Yeoman sworn. 

Cole. My lord, I can say only what my bro- 
ther said before. 

L.C,J.Uyde, Tell it. 

Cole. 1 arrested him, &c. [And so related 
ill the same manner his brother did.] 

Ld. Bridgman* Mr. Hill, what do you know 
about breaking your own desk ? 

Hill. My desk was safe locked, and the kef 
in my pocket; I lost out of that desk about 451, 
of roy own. 

Ld. Bridgman, Where did it stand? 

Hilt, Upon a table in the warehouse ; the 
jewels were in a. drawer under the table in the 
counting-house. 

Ld. Bridgman. How did you leave Mr, 
Tryon’s door ? 

Hill. Double locked. 

Ld. Bridgman, Who had the key ? 

Hill. I had. 

Ld. Sridgnmn, Was there mare than one 
key? 

mih Always two. 
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Bridgman. Wfio had tlie other? | 

HilL The otlier key was in my master's 
chamber. 

Lord Bridgman, Mr.Tryon, how was your 
cwn door opened ? 

Tryon. 1 called some of my neighbours, and 
Mr. Vanden- Anchor came up to me ; It seems 
they had forced open the door with a crow of 
iron. 

Lord Bridgman. The door of your chamber, 
do you mean ? 

'Tryon. No, the street-door. 

Lord Bridgman. How was your chamber* 
door opened ? 

Tryon. 1 never lock my chamber-door, bat 
pull it too. 

L. C. J. Hyde. Mr. Hill, the counting- 
house where the jewels were, was that locked ? 

HilL Yes, and the drawer I think was 
locked ; sometimes he does, and sometimes he 
does not lock it. 

L. C. J. Hyde. Was the house doors open, 
or no? 

Hill. Before 1 came, the neighbours had 
broke open the door. 

L. C. J. Hyde.^ Mr. Tryon, were your 
counting-house and till, where the jewels lay, 
locked ? — Tryon. Ever, my lord. 

L. C. J. Hyde. That night ? 

Tryon. Yes, my lord. 

L. C. J. Hyde. Was it opened with a key, 
nr broken open ? 

Tryon. I know not how it was opened, my 
key was among a bunch of keys. 

^ Peter Vanden-Anchor sworn. 

Lord Bridgman. When Mr# Tryon cried 
fmt, you came in, did you not? 

Vanden^Anclior. Yes, my lord. 

Ixird Bridgman. How did you 'find him? 

Vanden- Anchor. 1 was lately come home, 
fiiy daughter heard a great voice of murder and 
robberies : 1 went out, and some of the neigh- 
bours w^ere breaking open the door, and 1 was 
the first that went into the house ; and so I 
went presently up to Master Tryon’s chamber, 
and found him bound with this rope ; and put 
it into my pocket, and searched about the 
house, and several neighbours came in. 

Chaplain sworn. i 

I was at the door with Master Vanden- An< 
chor, we went into the ware-house and count- 
ing-house, and all open, cash was taken away 
without any breaking. Says Master Tryon, Ail 
sny money is gone, a thousand and odd pounds : 
Several pieces of plate were there left. We 
went up with Master Tryon, and sent for a 
chirurgeon to dress his thigh : By this time 
his man came in ; 1 asked him where he had 
been ? says he, I have been at col. Turner's 
at supper. Where is the maid? says be, She 
is fallen into a swoon. Some maids came home 
with her ; I asked her where she had been ? 
She said, At one Chamberlin's a goldsmith's. 
Said 1 to her. The man says one thing, and you 
«poUi«r. A littlt after comet in col, Turner, 
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with his lanthorn, and his hair tamed op under 
Ills cap, and there he made a ^reat bustle. I 
went to Chamberlin's to enauxre touching the 
maid ; he said, they had oeen there with a 
dancing-master. I went to Master Tryon's 
again : we asked him, who he thought bound 
Vnn ? he named one Christmas, but 1 knew 
liim not. 

Lord Mayor. Did you not find any door, 
that you observed, to be broken? 

Chaplain. No, but all opened with keys. 

Mr. Christmai sworn. 

My lord, I know little of the business. Aboul^ 
two o'clock on Friday morning there comes 
a constable and other people, and knocked at 
my ware-house doors ; the man's servant of the 
house rose up, and asked them who they would 
speak with ? They said, they would st^ak with 
one Christmas. Hearing niy name I rose up, 
I asked what was the matter? They said, they 
must have me to Master Tryon, he was robbea. 
If he was, said I, it doth not concern me. 
They told me, 1 must go to Master Tryon. 1 
said, he was not a civil man to send for any at 
that time of night out of their beds. Then 
another constable came, and aaid he would 
break open the doors. Said I, 1 am not afraid 
to come to you, I am not the man you take me 
to be. Nothing would satisfy, but 1 must go | 
1 told them I would : and then they took me 
into their charge, and carried me to the £x« 
change.' 

L. C. J. Hyde. Who besides the constable f 

Christman. Two young men that I know, 
one Bagnall's man, and Browning's man s they 
told a constable, 1 was a man of repute, and 
an honest man, and my word would be taken 
at the Exchange for many hundred pounds. 
After that they intended to carry me to Master 
Tryon; and the constable of Broad-streei 
carried me to the Counter ; There I was 'till 
10 o'clock, and then the constable and Turner 
came to me. Turner asked me what justice 
I would go before: I told him it was indiffer* 
ent to me ; Sir John Frederick, or the next, sir 
Richard Brown, or before sir T. Aley n, sir John 
Robinson, all one to me whom I go before } 
but I think it most convenient to go before sir 
T. Adams, because he lives in the same parish 
with Mr. Tryon. We went there, and no man 
charging me, sir Thomas, discbaiged me, but 
desired I would go over to Mr. Tryon. 

Ld. Bridgman. I observe this gentleman 
was of a pretty bulk, somewhat corpulent, and 
so is Mr. Turner. • 

Turner. My !^rd, 1 humbly beg I mav 
have a stool to sit down, 1 am troubled with 
the gout. 

Im, Bridgman. You may have one. 

Mr. Millington swum. 

My Lord, I came to Mr. Tiyon's on Satuc^ 
day in the afternoon, about the evening ; and 
being sent for to come with Mr. Turner, hs 
told me of the arrest that was made upon him, 
and mid, that he should not complj snA U, 
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wordSiin bringing the jewels and remainder of 
the money. He desir^ me 1 would go and in- 
tetcede, that he might have his liberty to go 
atout the jewels : bat 1 did not think it conve- 
nient to make myself concerned in it. lie al- 
Ibdged, that if he did it not presently, the thief 
woul^ be gone. It was hinted, that tliey that 
were with him, might go along with him, the 
marshal and sc^eants : He said, if so many 
came, they would fright him away ; for he said 
he was' walking about Tower-hill or White- 
Chapel. But it was denyed, and could not 
be granted that they should go, it being out ef 
dieir liberties. He desired to go near those 
places, keeping within the liberties, and to send 
for them.^. Sir Thomas Aleyn told him, he 
might as well send for them thither. He de- 
eir^ to go to the Hoop-Tavern, and then some 
went with him to his house : his wife was pri- 
vate with him behind a partition ; then he came 
pot, and spoke publicly to his wife, says he, 
There is a man will be walking all atone, either 
aC White-chapel, or on Tower-Hill, do you go 
tliere ; if he sees you, he will ask you whether 
ou %vaut any thing, and will deliver you what 
told you. We went to the Hoop-Tavern 
again, and about two hours after, the jewels were 
brought by his wife. That being done, we went 
to Mr.Tryoti% Mr. Turner carried the jewels; 
being at Mr. Tryon's the jewels were there 
opened : we found by perusal, that there was 
only a carcanet jewel wanting, of the value of 
about two hundred pounds ; and Mrs. Turner 
Said, the man told her, that that carcanct was 
fallen behind a chest, hut did not doubt to pro- 
cure it to-morrow. Afterwards;, sir Thomas 
Aleyn told him now he could do no loss than 
commit him to Newgate. Mr. Turner told 
him, then he had better hove kept the jewels. 
The remainder of the money being asked for, 
he said he would be bound for it. 

Mr. Mannock sworn. 

Ld. Bridgmaiu What discourse passed be- 
tween you and Mr. Turner at Newgate ? 

Mmnock. My Lord, he told me Mr. Tryon 
was to give him 500/. to get the jew'els and 
money, and that he had got him 500/. and 
most of the jewels : and that if sir Thomas 
Aleyn had not secured him, he did believe that 
he should have had them all : but Newgate was 
not a place to find them out. 

Ld. Brid^man^ Did he tell you of bringing 
any money from his own house? That the 
500/. be delivered Mr. Tryon, was procured 
from his own house ? 

Mannock. Ho did tell me so, my Lord. 

Turner. My lord, 1 own it, I shall unfold 
the riddle by and by. 

Sir Thomas Chamberlain sworn. 

L. C. J. Hyde. What know you, sir Tho- 
mas, of this business ? Pray let the Jury 
hear you* 

Sir T ChanhtrUdn. My lord, on Friday 
iporaiag I was at the Bust India House, 
haepiDgcom thgvt for that company s after-* 


wards I went^ to the Exchange, and being 
tired, I called in at the codee-house, and . there 
heard that Mr. Tryon was robbed. I 
went directly home, and dined : about three 
o’clock I went to Mr. Tryon’s house, an old 
friend of mine, my father’s servant here- 
tofore, 1 went to visit him, und found a great 
many people about him ; sir T. Aleyn, lady 
Garret, and the countess of Carlisle was 
there. I told him, Mr. Tryon, I understand 
you have been robbed. Yes, says lie, I have 
a great 10 *^ 8 . 1 found him very staggering 

what he should do. 1 said, you must now 
do like a man, or you will lose all: said £ 
to sir T. Aleyn, if you do not help the poor 
man, being ancient, he will quite lose all. 
With that I went up above in the house, sir 
T. Aleyn was pleased to call roe along with 
him, I was by at all the examinations ; I did 
mistrust, and told Mr. Tryon in French, that 
no doubt but that gentleman was in the rob* 
bery : the reason was, that he being a fre- 
quent man in the house, knew every thing s 
he was there continually, coming for jewels 
and things, and no man could do it but him^ 
self ; that' was my judgment, I told sir T. 
Aleyn assuredly he had a hand in it. My 
lord, the while we were examining the ser- 
vants, word was brought in, that he was heark- 
ening at the door, and in the yards, which 
made me more and more mistrust him. We 
heard that the maid had been gadding abroad 
several times; 1 desired sir T. Aleyn to exa- 
mine the maid how often she had supped at 
Turner’s, she denied any time. The young 
man was examined, who said, they had been 
thirty or forty times feasted at col. Turner’s. 
My lord, sir T. Aleyn has given you a just ac- 
count, but he omitted one thing ; he had a 
note sent bim', which he had in his pocket, 
touching Mr. Turner’s going about removal of 
the money into the Minorics; and before 
Turner came in, he examined Mrs. Turner 
upon that note : says he, you were there too, 
nnd carried the money. Says she, she is a 
liar and a whoro for saying so. Col. Turner 
came in and said, why do you torment and 
vex my wife; and falling a cursing, and swear- 
ing and banning, said she was with child, you 
will make her miscarry, let her alone. Sir T. 
Aleyn examined him where he had been that 
day, and that night ; he told him of many ta- 
verns, and going to see his horse, and 1 know 
not what, but we found him faltering. When 
the jewels were brought, there being two notes, 
sir T. Aleyn bad one, and I another. The 
old gentkmafi was so joyful to sec them again, 
that lying by Inm, and handling them, ha 
pulled two or three down with his sleeve* 
Says Mr. Turner, come, I know what belongs 
to them better than any of you, and read them 
over, and 1 will skew riiem you. There want- 
ing one jewd, says he, that rogue that has tlia 
other money, hath this jewel, but 1 do not 
doubt but 1 shnli find that out too. We put 
tbdtn all together, and sir T. Aleyn sealed 
them with his seal. F<nr ibe bags of money, 
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I saw them taken out, and one being sealed | 
N^vith a small seal, 1 put on both my spectacles, 

1 found a lion rampant at top in one of the 
quarters ; said I, this is a seal of some great 
person; and then a letter was brought down, 
and being compared, 1 was satisfied in my con- 
•cience they were alike. Sir T. Aleyn told me 
he must make a mittimus for him and his 
wife : said she, do you send me of your er- 
rands ? you shall send somebody else another 
time ; 1 thought it would come to this. After 
much ranting and swearing (1 thought the 
devil would have fi^tched him out of the room) 
he said, that he had better have kept the 
jewels, than to bring them forth, and to suffer 
for it himself, for he ]bad pawned his soul, and 
would not reveal it ; and said, that Mr. Tryon 
.had likewise engaged the like to biin. For the 
600/. he offered his bond. 

Lord Mayor. Pray repeat one part of your 
evidence again; that was, that, somebody 
came to Mr. Tryon’s house, from the house in 
the Minories, charging Mrs. Turned to have 
been at that house. 

Sir I’ Chamberlain^ I said, that before Tur- 
ner came in with the jewols, Sir T. Alcyn had 
received a little note, wherein was afiirmcd, 
that Turner and his wife had been there ; with 
which ftlie was acquainted, and swore and took 
on, she was a whore, for she was not there. 

Sir T, Aleyn. When I examined Mrs. Turner, 
she would own nothing. Why, said I, w'ill you 
deny this which is so apparent? that you were 
there (the maid told you so now) you denyVl it 
when I charged yon with it. 

Mrs. Turner. I did not, it^s false; what 
did — 

Turner. Pry thee be patient, dear Mai, come 
sit thee down. 

Sir T. Aleyn. I asked Mrs. Turner whether 
she knew of any money carried to the Minories 
that day ; she said, she knew of no money at 
all, and said she was a whore that said it. 

Mrs. I'urner. They put it to me, that I knew 
who brought the money to my house, and that 
a woman acquainted them so ; I saitl she was 
a lyibg whore that said so. 

L. C. J. Bridgman. Mr. Hill, what time of 
night did you go out tlrat night ? 

Hill. It was seven or eight o^cIock. 

L. C. J. Bridgman, Was the door lock’d ? 

Hill. Yes. 

L. C. J. Bridgman. Did you carry the key 
with you? — Hill. Yes. 

L. C. J. Bridgman. Was there any more 
keys ? 

Hill. There was another above in the cham- 
ber by my master’s bed. 

L. C. J. Bridgman. Did you find that other 
key when you came back ? — Hill. Yes. 

L. C. J. Bridgntan. In the same place ? 

Hill. I know not that. 

L. C. J. Bridgman. Mr. Hill, you have been 
acquainted with some transactions between 
Mr. Tryon and Turner ; was he not employpd 
about a mortgage ? 

Uilh Two or throe. 


L. C. J. Bridgman, Were not the names of 
some persons given to yon to that purpose ? 

Hill, We have two or three mortgages my 
iiia8ter>ient him so much money upon ; we 
beard of one man, but whether he gave order to 
Mr. Turner to take so much money ujpoa the 
Iiind, we know not. \ • •= 

L, C. J. Bridgman. Mi, Tryon, bate yon 
inquired after the persons ? 

Tryon. No, my Lord ; I did believe all was 
true. 

Garret, I have inquired after sir Theopliilus 
Gilpin, but cannot find that he has any estate 
ill Fnginnd. 

Turner. My Lord, Gilpin only assigns a 
judgment of Wcscott’s. 

L. C. J. Bridgniafi. Then if Wescott be good 
it is sufficient ; you should enquire after him ? 

Sir i*. Aleyn. My I^ord, John Turner, hit 
son there, fied away from me,. when 1 came to 
the house in the Minories. 

L. C. J. Bridgman. Why did you fly away? 

John Turner. I did not, sir. 

Sir T. Aleyn. No ! You ran away as fast as 
you could ; you got over a ditch. 

John Turner. My Lord, a woman cryed out, 
^ Get away and save your life V and I not 
knowing what the matter was, I went aw'ay. 

Col. Turner. Poor boy ! he thouglit thieves 
had been coining, and ufiVighted him. 

Sir T, Aleyn. As to lily Turner, I examined 
him upon the Sunday, the day after his father 
was committed ; he would not confess the car- 
rying of any money, and the maid swearing it, 
1 committed him also. 

Col. Turner. What’s that of Ely? upon my 
soul, the boy carried none. 

John Turner. I cairied what was carried. 

Col, Turner. My Lord, one son is as dear to 
me as tlie other, but if either be more, it must 
be my eldest ; but yet I must say, it was John 
iny oldest son that carried the money. 

Sir T. Alcyn. My Lord, W. Turner was 
brought before me on Tifesday or Wednesday : 
sir H. Brown sent out his warrant for him, be- 
ing a person of evil name, and likely to do such 
a fact ; being taken, he was brought before me. 
My Lord, when Mr. Tryon looked upon him, 
he suspected him ; I examined him when he 
saw Col, Turner ; be said, not these three 
years, not to speak to him ; and yet one at the 
Cock behind tlie Exchange said, this W. Turner 
staid for Col. Turner at his housO two hours; 
that Col. Turner came in, paid-for the pot of 
drink, .and for ought be knew they both went 
together: thereupon I coinmittCa liim. lu 
the afternoon 1 ordered this person to send bis 
servant ; one came and made oath that be came 
in, and inquired for Cok 'I’urner, asked for hiro» 
staid two hours for him ; that they w'cnt both 
out of the house together : and ihis was on the 
Wednesday the day" before the robbery. 

IVilliam Dames sworn. 

All that I can say is this : William Turn^t, 
was at my house on Wednesday was sevelW 
night last ; comes in, and called for a flegOii m 
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beer ; there comes in a customer of mine, saj-t 
he to mCi What do you with such a feliu^v in - 
your house i Have ft care of him> he is h danger- | 
ous fellow. Presently after col. Turner came 
in| and paid tor a flagon of beer^ and went 
away. 

CoL Turner, 1 drank not with him, did I ? 

Dawes* Not that 1 saw, 

L. C. J. Bridgman, Sir T. Aleyii, did not 
this Wm. Turner deny that he had seen cul. 
Turner lately } 

Sir T, Alei^n, He said positively he had not 
seen him these three years, so as to speak to 
him ; said, he was grown too high for him. 

John House (Dawes’s servant) sworn. 

L. C. J. Bridgman. Do you remember when 
Wm. Turner was at your master’s house? 
which is he ? 

Bouu. That’s he (pointing to William) he 
was there upon Wednesday the flth of this 
month. 

L. C. J. H^de. Did James (called colonel) 
Turner come there then ? 

House, William came, and said he staid 
for ,the colonel ; and by and by the colonel 
came. 

L. C. J. Hjfde. When he came, what did 
they? 

Rouse, He went to the bar, and paid the 
reokoqing. 

L. C. J. Hjfde, Wluit time of rtie day ? 

Rouse,. About twelve or one o’clock. 

L. C. J. Bridgman, Did you ever see them 
both tliere before ? 

Rouse, No, 1 never saw them together be* 
fore, but several others have enquired for col. 
Turner at our house. 

L. C. J. Hyde. By the oath you have taken, 
did Win. Turner say he staid for col. Turner, 
and that after ool. Turner came, he paid for the 
drink, and they both went away together, and 
this on the W^nesday ? 

Itouse. Yes, Sir, it was so. 

Col. Tamer. My lord, 1 left him there ; he 
foHowed me to the Exchaiisc about his arrears, 
as twenty poor gentlemen do. 

Mr. Garret, Mr. Watcher, and Mr. Peter 
Cully, sworn. 

Mr. Cully. 1 was at Mr. Tryon’s this day 
sevenniebt; as I came from him, 1 metSirTho. 
Aleyn, &>1. Turner, and Major Tasker coming 
m stairs ; they asked who was there with Mr. 
Tryon ? I told them nobody. Turner desired 
earnestly they would stay a little ; for (says he) 
before God you will spoil all the business by 
and by. After he had been a little time with 
Mr. Ttyon, he comes forth again, he takes up 
the bags of money, says he, These belong to 
sue, this is not Mr. Tryon’s money : He carries 
it to the old gentleman ; be comes into the 
room, says he, Gentlemen, you may be all 
gone, the old gentleman is satisfied, his money 
aodjeweb sh^be f<»rth*coming by 5 o’clock 
thb night ; persons of quality are concerned in 
the hQWess, and the old gentleman will not 


prosecute. I asked col. Turner, Why was the ' 
money carried from your house to the Mino* 
-ies ? He said there was none, and did affirm it 
ivith an oath. When the bags were taken 
out of the wallets, upon ccmipariiig of a seal of 
one of the jbags with the seal of a letter pro* 
iluced, I found them the same. That’s all lean 
4iy. . 

Mr. Watcher. My lord, last Saturday be* 
tween twelve niid one o’clock came col. Turner 
on the Exchange, and said that Mr. Tryon 
should have all his money and jewels by three 
o'clock that after.nooii ; and if any man could 
say, that he lost sixpence of his money, or six- 
penny-worth of his jewels, he had two fellows 
in custody that should suffer for it. And asking 
him why the money was that morning removed 
from his house to the Minories, be said with a 
great oath, the money was never iu his house. 

Mr. Garret. When col. Turner brought 
home the money, be took up one of the wal- 
lets, and said, * Jack, take notice, this is my 
‘ money.’ 

L. C. J. Hyde. Where was this ? 

Garret. In my cousin Tryon’s house; and 
that he only left it with my cousin Tryon. 
When we looked over this money in the even- 
ing, w*e found that seal that this gentleman 
(pointing to Mr. Cully) hath spoke of ; it was a 
little defaced, but yet apparent enough. 

Turner, I did say so, my lord ; he speaks 
truth. 

Mr. Pilkington sworn. 

I can say no more than hath been 4aid al- 
ready : 1 shall repeat it. Being at the lloop- 
tavern with Mr. Tryon’s man, and others, with 
the officers, we were discoursing of his robbery; 
and 1 was saying, That I admired he being so 
ancient a gentleman, they would use him so 
barbarously as hath been related. Said col. 
Turner, In that they went beyond their com- 
mission, they had no order for it. And being 
asked how they got into the hous^, he said one 
got into the cellar in the day time : [And so 
related it in the same manner as several wit- 
nesses before.] Being asked how his tooth 
came to be beaten out ? Savs he, It was not 
with a blow ; but the man’s £nger being in his 
mouth, he closed his teeth, and strug^ing to 
get out bis Anger, his knuckle thrust out the 
tooth. And then Mr. Tryon’s man saying, If 
he and the maid bad been at home, they should 
have been killed s No, said Turner, you would 
only have beeu bound. 

L. C. J. Hyde. Now, Mr. Turner, you 
have heard your Charge ; you will do well to 
make an Answer to it>; you see what is laid to 
your charge. 

Turner.' Ay, my Lord; I shall clear it all^ 
every syllable of it. 

Mr* Martinis Coachman was called and sworn. 

L. C. J. , Bridgman. Tell the jury what yon 
know; did you see any people about Mr. 
Tryon’s house upon Thursday nkht ? 

Coachman, I did; my lord : i was pome by 
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from the play-house with iny coach ; I saw four 
men, two on one side of the door, and two on 
the other side; every one had a handkerchief 
tied about liis neck, and every one of them had 
a good cudgel in his hand. 

L. C. J. JBridgman. What time a-night was 
that ? 

CoacktJian, About eight or nine o'clock at 
night. 

Lord- Mayor, Was their faces turned towards 
Mr. Trvotfs door, as if they were to go in, or 
to knock ? 

Coachman, No, Sir, two stood, towards Fen- 
church-Street, and two stood towards Lcadcn- 
hali>Streci. I did suspect such a business ; for 
they pulled down their hats over their faces. 

L. C. J. Hyde, What kind of cudgels had 
th^ ? 

Coachman, Sticks somewhat bigger than 
walking^fitavcs. 

Mr. Tryon looking upon William Turner at 
the bar, said, This man, whose name i», (as I 
understand) Wiiliani Turner, 1 do suppose to 
be one of the two that was in iny chamber at 
the bed's side, and that indeed did strike out 
iny tooth. I asked him, Why do you use inc 
so tiihumaiily, like a beast, and not like a man ? 
I am quiet ; what would you have ? Says he, 
Be still, you shall not lose a hair of your head. 

L. C. J. Hyde, You believe that to be the 
man ? 

Tryon, I would be loth to charge him ; but 
he is as like him as any I ever saw. 

L. C. J. Hyde. Had they either vizors or 
masks on ? 

Tryon. Nothing, my Lord; bare-faccd. One 
said to the other, It is but past 11 of the dork ; 
else I had not known it : 1 was asleep, with 
surprize amazed, being an ancient weak man. 

L. C. J. Hyde, As near as you can conjee- 
ture, is that the man ? 

Tryon, Yes, both of face and pitch. 

Lord-Mayor* Mr. Tryon, did you observe 
those persons that were at your bed-side, whe- 
ther they had handkerchiefs or cravats about 
their necks I 

Tryon, My Lord, 1 did not take notice of 
that ; 1 do not remember it. 

L. C. J. Hyde. You hear your indictment : 
that you, and William and John, are indicted 
for the felony and burglary, for breaking and 
entering into the house of iVlr. Francis Tryon, 
and stealing the particular goods and mohey, 
as you tiave' beard : 1 would propose this to 
you, to make your defence touching your 
charge : Which is, first, that you and Wiliiam 
met the day before ; he came in first, and said 
he staid there until you came ; you came, and 
paid tfie reckoning, and went away : you two 
were together the day before: what your biisi- 
ness was, you can better tell than 1. The 
Dight he .was robbed, his servant being gone, 
the door was doable locked. You knew all the 
private places, where the keys lay, all the rooms 
wherein cash, jewels, where every thing wa^ : 
and it was not possible tliia burglary could be 
committed but by one that knew thole things# 
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Tamer. There are about twenty people that 
knew as much as 1 ; his servants, and such as 
had been his servants. 

L. C. J. Hyde. It falls out that the self-same 
night after this house was robbed, in the mom* 
ing early, you, your wife and son, go t6 remove 
store of money out of your house. 

Tamer. It was two, nights after the robbery : 
panJon me, my dear Lord. 

L. C. J. Hyde. When to‘u carry this, you 
go with a false story, That a merchant wae 
broke, and you must needs have some of the 
moiiL^y for his wife uini eight children; and 
this inuney was to be set aside for them. 

Turner. It was s », my goisd Lord. 

L. C. J. Hyde. You would do woU to bold 
your peace a while : your wife and you dis- 
owned you removed any money ; yet afier^ 
wards when the money was brought there, and 
taken upon suspicion, (you tuken in the verjr 
place removing the money) you owned it tq be 
your own : that then it appeared tliat one of 
those bags was sealed with the bishop of Chi- 
chester’s seal ; and at the time of the burglary, 
there was OOOL in bags kft with Mr. Tryon, 
sealed with the said seal; and one of those 
bags you brought back was taken with you, and 
owned to be your own, and had ihe same seals. 
— ^’Fhat is proved by four or five witnesses, 
compared with the seal of a letter of the bishop. 
Your son, on tlietr coming thither, he takes 
footing and leaps over the ditch to escape, 
which is a good just ground of suspicirm that 
be is guilty of somewhat that he would not 
abide to answer. Yourself and wife take upon 
you to know every thing : you knew how ific 
usage was ; that there was a purpose they 
should not be killed; that he was gagged ; that 
they exceeded their cfHiimissioii ; il the man and 
maid had been at home, they should hav« 
been but bound. All particulars you take 
upon you to know, and to confess the wHolo 
and the manner of it ; nay, tell the, story how 
they came in. 

Turner* As I was informed. 

L. C. J. Hyde, Lay all this together, unless 
you answer it, all the world mu^t conclude thbc 
you are one that did this robbery. 

Turner, I shall answer it ; I hope to give 
all the world satisfacthoi. Pray call Mr. 
Vandeputt, Mr. Cov(?ll, Mr. Esnow, Mr. Cook, 
my maid, and the l«nd marquis of Durchester’a 
servant. 

L. C. J. Hyde. Tell os to what purpose* 

Turner. 1’o dear every particulV.r. 

L. C. J. llytle. Open it. • 

Turner. I shall first prove that upon Thurs- 
day night, the time of tliis suppe/sed burglary, 
tlmt myself, my wife, and all my family, were 
ill bed, fast asleep, and innocent, not knowing 
any thing of this business. This I snail prove ; 
if not, let me Imng and all iny familv. 

L. C. J. Bridgman. All this may be true,r 
and yet this not to the purpose. . 

Timer. Then 1 cannot be guilty of th^ 

**“2' C? j. Biidgm*n. U you will la, nA |4M 

2 Q 
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inch a robber j| thucgfa you are not there^ yet 
you are gbilty of it * ; for it is ordinary that 
the main setter will not be present t at such 
times^ but will be then in b6d> that people may 
lake notice theH>of. But satisfy the court by 
what tneaOsroa cameby this money and Jewels, 
and then call your witnUses. ^ 

Turner. 1 shall go on by degrees, and sa- 
tisfy you as to the whole. 

L. C. J. ifydf . My lord Bridgman hath put 

S u upon the right business : Do that in the 
ft place ; moke it appear how you came to 
know so exactly the whole carriage of this busi- 
ness, and bow you came by the money and 
jewels^ 

Turner. I shall do it, my lord. The con- 
stable coming for me, by direction of Mr.Tryon, 
to assist him, I came to him : saith be, some 
'villains have been here, and have robbed me 
this night; uhich made me weep. Said I, 
diese are wicked people: 1 gave you notice 
how you shoold have been robbed about a 
year since ; but that was prevented. And 
saith Mr. Tryon, for God’s sake assist me in 
this, and I shall be thankful to yon. Sir, said 
I, did you see the faces of them? Said he, It 
f^un in my mind very strongly that one of them 
is Christmas. Said I, who is he ? Saith he, It 
was Hanson the grocer’s man. I know Hanson, 
•aid I. Moseiy, go and knock up Hanson, 
and know where Christmas is, and bring 
him to Mr. Tryon. Moseiy took two or 
three men, and went to Thomas Hanson, in 
Mark-lane, and there found at a bricklayer’s 
house where Christmas lay : He was a little 
refractory to rise. Another constable coming, 
he came down ; and then they sent Christ- 
mas to the Compter. Mosely came and told 
us he was in the Compter. I sat with Mr. Tryon 
Chat night. But, my lord, pray observe bow tny 
name came into. question : the young man and 
maid being out, came home late, the constable 
#as there then : Friends, saith he, where have 
you been? saith he, I have been at col. Turner’s 
* at supper; which was a notorious lie, and 
brottgnt me here in question ; God forgive him 

* But it aeems that if this had been the fact, 
he should not' liave been convicted as a prin- 
cipal in this offence, but on)y as an accessary 
before the fact. ** That, which makes an ac- 
cessary before, is command, counsel, abetment 
or procurement, by one to another, to commit 
a felony, when the commander or counsellor is 
absent at ^he time of the felony committed : 
for if he be present, he is principal.’’ 1 Hale’s 
Picas of the Crown, 616. But if in aid of the 
others he had stood to watch in some adjacedt 
place, while they entered, iStc. he would have 
been guilty of the burglary. See 1 Hale’s Fleas 
'Of the Crown, 439, 555, J Hawkins PI. Cr. 

3895«£d. 1795. NB. Themarginfol refefenoe in 
die last mentioned hook to Kelyng, Hi, seems 
to be not at kU to the purpose. For ^ore 
lethrdittt'concerning'accessid'ieii, see the Osto of 
Mac D&niel and others, a. n. 1754| inf^a, Sfb 
Idio P 0 lt «5 Disc, 9,ck. 1 ^ 1 , 4. 


for it. Away comes |he constable, dhrecdon 
of Mr. Tryon, and ilill’s lye togetberi lie came 
to my house ; we were all asleep. I rose, and 
asked. Who is there? It is I, said Mr. Mostly; 
Mr. Tryon is robbed ; pray come down. I 
eame down, and opened my door. Saith he. 
Was Mr. Try on’s man and maid here at sup- 
per? When? said 1. To-night, said he. 1 have 
had no suppers these nine months, saiil I : Thie 
William is a very rogue. Whereupon the con- 
stable replied^ Are your sons within ? Yes, in 
bed these two hours. Do you suspect any 
thing by my sons? he went and looked, and saw 
my wife, lie finds my sons fast asleep ; the one 
indeed was awake. Pray, said 1, see that you 
know them again. Upon my honour, my lord, 
this boy (pointing to Ely) was asleep. 

L. C. J. Hyde. Upon your honour, sir I 
pray speak by your honesty. 

Turner. Lapsut linguief my lord : It is my 
usual phrase. I hi3pe I shall appear to be a 
good man. This child was awake : he saw the 
tnaidj my daughters : searched every room, 
searched every place that was to be imagined 
Co be searched. Saith the constable, I am very 
glad that your servants, your children, and you 
are in this condition:*! will acquaint Mr. 
Tryon, what a rogue this Hill is, how he hath 
belied yon. Nay, said I, pray take me with 
you; And so I went with my hair put under my 
cap. When I came to Mr. Tryon’s, I asked 
him who had been there? Pa'rdon me, my dear 
lord, if I were guilty, I should not speu any 
thing to excuse it. When I had understood 
this, I gave the constable five shillings, and de- 
sired him to search about this business. I went 
to Mr. George Day the goldsmith, and gave 
him a note of those things, to be printed, that 
they sard they had lost. Friday came ; and at 
night sir Thomas Aleyn was pleasld to argue it 
with me : 1 told him and the gentleman these 
must be some rogues that know the house ; 
which put me in mhtd of a former crew that 
was to rob him a year since. 

L. C. J. Bridgman, We would be glad you 
wQuld speak to the purpose. 

IMrner. I did charge the constable and Mr. 
Pilkington that they wonhl get up before day ; 
and that they would go to such and such places 
where the constable and I had privately spoken 
of, to Ratcliff, or Ratcliff Cross. The consta- 
ble and Mr. Tryon’s man had been there ; but 
the man and his wife was gone into London ; 
But afterwmxis, by inquiry, the boy said they 
were gone into Hertfordshire a week before. 
This boy is in two tales: here is some, pray 
God these people be honest. 

h, C. J. Bndjgman. Go on. 

Turner, Your honour’s servant, roy lord. 
Afldrwards I went beyond the Htcle postern 
between the two Tower-hills, near the Tower- 
ditch; There is one John Wild, who had 
hebh formerly here in Newgate; he should 
have bden tmnspoited. This fellow eomhig 
into my mind, 1 haviim tefore been to tdko 
him in Emt-toithfibid! I had news he used 
Whitccbnpe^ Em-SflAbM^ aad Tomm^hU , 
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md bad lodgings by the Blue Boar by the lit- 
Ue Posterpi airf at Noah's Ark, and at the 
^on*in»the-Wootf, the corner house at Tower- 
ditch. This house about Tower-ditch and the 
NagVlIead at Whitechapel were the two 
places where 1 found those persons abuqt a 
twelvemonth since, that should have rpbbM 
him. Goins now from house to house, 1 (Massed 
a fellow in black, in a large coat, such another 
man as this, (pointing at one that stood by :) 
he was in a black loose coat, and he was 
trimmed with ribband at the knees. This 
person I passed him, and he paMed me; and 
then I out-went him : and meeting him on the 
other side, I was confirmed it muat be one of 
these fellows I looked for, one Wild or White. 
Passing the second time, 1 ran to him, thrust- 
ing to him. What mean you. Sir? said he. 
Said 1, 1 mean to lay fiat felony to your charge. ' 
Do npc you know me? No, said he, with a 
great oath. Then I know you. Wlio is it, 
colonel Turner? said he. I said. Ay. Saith 
he. What do you mean ? Said I, Mr. Tryon’s 
bouse was robbed, and you are the person that 
J will lav fiat felony to ; you should have been 
one of them that were to rob him a year since, 
when colonel Ashton betrayed you all. He 
began with some hard oaths : Be quiet, said I, 
1 wiU call out ; you are an undone man : 1 
will this felony to you. 

L. C. J. Bridgman, What ni^bt was this? 

Tumer, The Friday night following, about 
13 o'clock at night. I shifted my hold from 
his collar to the waistband of his breeclies ; I 
thought I had him secure. Said I, Wild, do 
not deceive yourself, play not the fool ; if you 
will save your life, let me see where those goods 
and monies are, else you will go to pot. Saith 
he. Pray speak lower; we idiall he heard. 
Well, I will speak lower. We walked to the 
hill. 1 had fast bold of his breeches all this 
while; and yet 1 was afraid he might have 
some dagger, and stab roe : Said 1 , Be brief, 
you are alone; either resolve me, or 1 will call 
out. Then 1 will tell you, said he ; Colonel 
Turner, I understand you are a person of lao- 
Hour, and a gentleman that will keep your 
word : and if you will upon a serious vow and 
promise save my life, 1 will unfold the busi- 
ness : hut if you will not, with a great .oath, 
saith he, you sliall hang me, and lose all the 
jewels. Said l^ What will you have of me ? 
Saith he, You shall swear to me, ^ That by 
^ the blood of that Jesus Christ that died for 
' you, and I, and all sinners, tliat I shall have 
* my life free, in case I discover the thing to 
‘ you and then I will tell you more: if you will 
noA I will .teU you nothing, do with me what you 
/Will. . Saith .l, ;Wild, I shall stand with you so 
long,itbat I .shall have uiy throf^ cut. Upon 
my salvatipmsaith he, stooping down upon his 
fames, saith. he. Let me never rise.up, if I am 
joot iust to you ; and not a hair of your bead 
usbau.he touched. Said 1 , Come, stand up: 
I do^ declare. to you that 1 will endeavour with 
oldiMr. Trytm s ^tell me.where the things are. 
tEfaey inreinot &r off* Whereate they? They 


9^ at tgro places : but do you swear tq me. 
Ho (dki, in ^urt, n^ake me say the same words 
that 1 have repeat^, and that t would get Mr. 
Trypn to engage himself too by tlie same oath. 
1 did swear to him, thinking qiy life in danger, 
atid thinking niy friend’s goods bkely to be 
lost; and did and do intend by the help of 
God to in.ike good my oath. Sgith he, Walk 
with me. Jle whistled once, the second time, 
and at a pretty distance a third time ; and 
within a little while came another fellow to 
him, at the further end, by the Horsc-Shoe 
tavern. He comes. Saith he, Art thou come, 
Tom ? 1 think lie called him Whiter Ay, saith 
he. What shall we do ? We are all luidune; 
ixw face is known. But I have lit in the hands 
or a gentleman who will save my life; hut for 
you, he knows you not. Saith he, the money 
must be returned ; go and fetch that money. 
Said I, Shall not I go witii them ? No, said he. 
And truly, my lord, I was very glad to take 
him at his word : If I had gone, 1 might have 
hud my throat cut. I'bere was this . 500 /« 
brought at twice, three and two. They went 
again, and brought, as I take it, pwo and one.^ 
so there w^as three and two, and two and one* 

L. C. J. Bridfimm. Who brought it? 

2\irner. White. All this while I had the 
fellow by the breeches, and would not part 
with him. It was ficun a little past twelve till 
four bringing, and was left on' tlie causey, and 
went away and fetched the other. This fellow 
and 1, all alone together, had this di*^course : 
Said.], What desperate villains were you to 
go and use the old gentleman in this manner, 
fourscore years of age ! You beat and abused 
him; you are strange mad fellows: why could 
you not let him sleep in his bed ? he was asleep 
when you came in : you n^ere the maddest fel- 
lows that ever was. Saith he. Some of you 
have stabbed him. I think you deserve tea 
thousand deaths for laying your hands on him, 
though you did not take sixpenny worth of his 
goods. Saith he, I'hcrc was no intention of 
hurting him : upon my .soul, there was no or- 
der or commission. Saith 1 , How got you in? 
Saith he, The door stands open half a day to- 
gether, almost : one aot into the cellar, .aad 
stood till all was a-bed : he went into the 
kitchen, found a candle standing lighted, amt 
went up into the old gcntlcmau’s chamber, 
and there he found the key of the door, came 
down, opened (he doer, and let the rest in. 
How many was there of thorn ? Saith he, three 
or four. Said I,'W)uitdid vou do ; and.wlmt 
would you have done? .We wouM only have 
bound them. How got you the treasure? By 
a key out of the old gentleman's pocket; £ 
think there is no hurt to the old geiitlemafi ;/ 1 
would not for all the world there shimld. You 
shall have the things again : and pray, 
your ..word with roe. About 4 o’clock i». the 
morning diey brought tl*e money. Now,^o 
1 , whati^all wexlo with it? I do nothing 
.with, it : you must carry rt home to my 
These two fellows carried one three, 
other ,two bag9.-r.We went through AUmtB 


SMS® TftlAiJS,. i« CuXuifrli; 1664 ;— CtHi 'MtUr and inkers, [600 


Mth mid Bd lo ni;f house: my I 

nor no soul, God it my witness^ 
JktiW^'Bdy thin^ of tlut business but myself. I 
It^beked et the boor : This young man (point- 
.{og to John) came dt>wn, nnd he uilholred, un- 
locked, and unlatched the doof. My paHoiir 
and kitchen is all of one floor : Hiey followed 
me iii,^nd threw down the money. He bringing 
the candle to me ;* No, said I, do not bring it. 
Said 1, Wild, what shall I do for tlie jewels and 
the rest of the money? Yon shall have them 
brought you where you will appoint to-day. I will 
hmve them brought hither. Saitb he, That caii- 
Mot he. • I have forgot myself ; I'liis money must 
not lie here : you must remove it front hence : 
For the other youths that have the rest of the 
nvntey and jewels, will never be brought into 
tVie city. If you wdl remove it into the Mino- 
tries, my life for it, you will have it all. I will 

{ ►retend there we will share it. You must not 
et it lie at all, but cai ry it presently thither. 1 
will teJi what 1 will do : Have you any ac- 
i^iinintanre about Tower-hill, where you will 
leave it ? No, said he. Nor I neither, said I. 

I went up -tairs to my wife; Mall, ^ai<i 1, have 
you any acquaintance about the further Towor- 
hill ? 1 durst not trust iny wife nor sons ; fi/r I 
‘ thought their tonfc>ucs might be too long, and 
left cbeni in perfect ignorance. IVuly, I must 
clear them. MulJ^ said I, there is a ceiitiewo- 
man, whose husband is failed, ftbis was a feii^n- 
cd story, mv lord) it must bo secured about 
Tower-iiill ; She was pretty well awake. Saitb 
tohe. There is the commissary -general of the 
king, bis daughter Betty Fry keeps a shop of 
Ihien at the lower end of the Minories.' Do you 
think she will be private, and let it lie for tour 
or live hours ? Undoubtedly she will, suith she. 
Prythee g« t up, nnd pur on thy clothes, and go 
thither. Wild, where shall I 6nd you about 8 
or 9 o’clock? I will lodge this at the seamstress's 
abop, upon the right liaiiil at the farther end of 
the Minnries ; Tell me where 1 hhail meet you, 
find' we will have this money carried the re; my 
son, and f, we will iiave it loelgod. 8aith hr. 
You shall have me vialkiiig within three doors 
of the Blue Pig; so he called it, Saitli I, What 
mean you ? Saith he, It is a little sign, no big- 
ger than a pig, but it is called the Blue Boar : 
There you shall have me walking in the under 
or upper causey. My lord, I took this boy, 
(pointing to John) who knew nothing : I told 
him it was a friend’s money. I raised my wife; 
Mall, said I, come away. My wife went be- 
fore ; ihojiny and I took the money: 1 carried 
two, and He three. My wife went and knocked 
up the maid, the door was open when we came ; 
God forgive this niai>1 that swears it was this 
toil, she is mistaken ; upon my salvation, this 
boy was abed and asleep. When rhe mone) 

' ^as there, 1 staid by iny wife ; said T, wlia 
Jmve you dohe with this money? I did no 
teU my wife any thing. I came home, coming 
Jiume, there .was my son and wife. I drank a 
' cup of cyder (for 1 kept a hogshead of cyder in 
my house); as 'soon as 1 drank it, I went oul 
(toon mmediately : Said I| to this youngest 


son. Stay at home, I shall have occasion te use 
you by and by. I went to Mr. Tryon’s ; coro- 
ng there^ I found Mr. Gurney the merchant : 
Said I, Mr. Gurney, I have good news, I have 
some hopes of strong presumptions, that Mr. 
Tryon' wfcill not lose ^oiie pennyworth of his 
goods. Marry, said lie, I am glad of that. We 
went up to Mr. Tryon’s, we found him sitting 
by a little charcoal lire, as much ns yr>n may 
cover with your hands : he told us he hud been 
ever since three of the clock. We. asked him, 
what be would have to comfort him : be told 
us, he had something. Mr. Gurney after some 
iiscourse took bis leave of him, so 1 sat down 
Jesus ! what a noise is here in the Court. My 
lord, 1 can hear but with one ear). I sny, I sat 
down at the hed-side of Mr. Tryon, be on the 
•tool : Mr. IVynji, said I, I have good news for 
you. Saitb be, Hast thou ? I am tElad of it with 
all ray soul. Sir, said 1, 1 am informed you will 
[lot lose any of your goods or money, there is 
but 38*. spent of all your money, the rogues 
:niik hut 40*. out, and Wild told me there was 
2*. saved : I dure boldly sny, by three of the 
clock in the afternoon you will be muster of 
them again. 1 would be glad of that, and will 
give you 500/. Hut, sir, said I, there is a tale 
iiaiigs by this: You know you should have been 
roblH'd about a year since; and 1 have appre- 
hended Wild, who was one of the intended 
thieves : tl en, he h tb made me swear. By the 
blood of Je»usC'hri<>t, &c. that he sbnll have his 
life, if you have your goods; lie hath eiiguged 
me that you shall likew ise swear by the like 
oath, or else you i^hnll hang him, and so lose 
your goods. Said 1, 1 have a gieat part of youc 
money, but the j^wtds and the re*^tofyour mo- 
ney is wantirii?. The old gentleman was almost 
uveijoyed * This is not true, said he. Said I, I 
do cierlare this is true in the presence of God, 
make no words of it ; if the business be disco- 
vered, we shall lose the jewels. Well, said be, 
I will he ruled by you, colonel ; arid the Lord 
God make me thankful 1 have such a friend in 
the world that hath done this for me, 1 shall 
never iiiake you amends: and thereupon he 
entered into the same oath, I'hat by the blood, 
dec, the blo^d of the man should not be spilt 
though he lost both money and jewels. T dis- 
coursed with him, L told him over and over 
again, left him satisfied that 1 would be writli 
him again, and bring him more tidings, but by 3 
o’clock I doubted not but be should have all. 
Then it was almost 8 at night ; away went I to 
Towerdiill to look my merchant John Wild, he 
was here in Newgate formerly : there found 1 
him walking by the Blue- Boar, carelessly walk- 
ing there, with his coat under his arms.. Said T, 
How now, what news? 1 think I have new 
pleased you, saith he.^ VVhat have you done? 
said I. 1 have lodged the money hard by, and 
all is right. What have you done ? Is all right 
on the other side ? All shall be well : . But where 
have you lodged it ? Here at a seamstresses at 
the corner of the Minories: said he, The money 
must be removed, there are salesmen tliere- 
aboutSj and the fellow ihgt hath the jewels h« 
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h knourn, he uill^.not come thither ; remoTe it j 
towurds the water-side, any where and the j 
tbinics shall come, my'iifefbrit. They had a 
•cat’s eye ring, they were such wi^e la|)i(lu];Le9« 
they called this u hiindreil pound ring, when it 
was not worth five pound. He gave order that 
the money might be again removed to tiie other 
end by the IJorse-slioe tavern. I run home, 
fetched my son; said I, Wife, we must have 
away the money. My lord, he told me hc^ 
would I lave away the money to the Half- Moon 
tavern in St. . Catherine’s op the corner tavern 
at^lie Iron-gate; said f, Are not you resolved? 
Well, said he, it shall be carried to St. Car he- 


ed Y;ou wilt he fined, sir Thoinas; I must 
b{<eak 119 word, he must be apprehended, or 1 
mustidner. Saith fir Thomas, do not trouble 
me with that, get but the goods, and the old 
man's word shuH .be made good, leave that to 
me^ ]Mr>re than that, he said, He would make 
pp the business, or he would smother it. My 
lord, you have a great deal of patience, I am 
humbly hound to you, here is nothing but the 
naked truth step by step, as I trod it. After- 
wards Wild came and said, All « will be well. 
Said 1, What have you done? Are yon sure, 
saith he, the jewels noriiurhiiig shall be stirred? 
Said I, Y'on see all is spoiled ; sir Tnomas 


line’s, he would meet tny son at the NoahVark I 
at Tower-cliich: Jet' my son but hand the ; 
money over that path, and he wouhl hand it j 
.to the other. We did carry it, canieil it again. 1 
At this second currying roiurs sir Thomas ! 
Aleyn, he had hoard some cry of mmuy left, 
he comes with 11 great company of people after 
Jiitn, and the foolish wencli said to my son, 
Mr. John, fly for your Jifr. .Fnlm heiiig sur- 
prised and ulfrighU'd, he went, nui of tlie back- 
door, went over the ditch, and went to my 
house. Sir Thomas Aleyn had also sent to i-e- 
cure my limise. When the lad came home 
into the street, my doors were snut up: (Geu- 
tleineii of the Jury, do you uiulei stand ?) The 
boy seeing ^uch a rout at the door, Siiith rhe 
people, Mr. John, your lallier’s house is -^liut 
iip ab»nit Mr. Troon’s money, lie walked by 
the street, and went into LJishopsgai e-street, 
and Chcapside, into Paternosti r-liovi', and so 
into Flee t* street : 1 did not bear of him till 
Saturday, in the afternoon. 

When .-ir Thomas AJeyii came, sriith he, 
Mr. Turner, here w c have cutched you and tlie 
money. Said I, if you be hasty and passionate, 
as you were last nii^hl, you w'ill spoil all the 
whole business. Tell me, saith he, whose 
money it is? Said I, it is my iiToney. The truth 
is, tlie old gentleman hath promised me 600/. it 
is the naked truth; I would not have sir Tho> 


Aleyn is come where we had lodged the money, " 
the thing is known, do not they hear of it? 
Yes, they hear as well us you, and know what 
is done, "and some have eyes upon you. Said 
r, they will run away with the jewels. No, 
you shall meet about tJiree o’clock ; nobody 
knows me but you, your wife, and yonr son, 
who saw me this morning at three o clock, 
either hy iIk' niue-i-*ig at Tower-Hill, or Nag’s- 
Iloadover f'gain't Whi»e-Chapel •;*hurch. 

It is Hgieed, for God’s sake* look to ir, yorr 
life and mine is co»ictTn<*d ; if the jf*'.'cU be 
lost, I will persecute yon to ihtt death, look 
they are prestrved, and not purlmneil. Sai.h 
he, The hags sveic never opened. I pm ted 
with him, he was to look for me at three of the 
clock : coining home about ChdUg^'-tiinc, who 
should I meet with biit Air, Sruhhs, wlm told 
me that it was all the news upon the Exchuiice, 
that you Imvc been i-i the robbery S dd I,‘ 
Do II >t trouble your head, I have rli^covead 
the linsiness. ’riieii siinl Snibbs, You ki».jw £ 
anil Thomas Lyon are h iil f» r you. At that 
lime 1 snrisfieii him. Afler^^;*r(•s that day I 
met vvitli Mr. Cole the oibcer; said he, Colo- 
nel, I arrest you. Fir what? fo' more fool- 
eries yet ? Thon,a.s Lyon will not b * satisded. 
By SIX o’clr.ck lid** bij'iiie'iS will be all ovc-r : 
nothing wi'l serve your turn but violence, vio- 
lence, no t'oice, no law. I w’as forced n* go to 


mas Aleyn have' the honour of gaining ir, but I 
would have tiie honour of gnining it my way. 

Sir Thomas would know whether it was my 
money, I told him I had received part of it at 
u goldsmidi's; so [ put sir Thomas off. Come, 
come, said he, we will carry this money to 
Mr. Tryon. Said I to Mr, Tryon, Here is 
part of your infiiicy, you kuow what I told you 
even now. Ay, saith he, God be thaniced, 
before sir Thomas Aleyn. I a»ked him, what 
his promise was, and told him how the passage 
was in short ; and the old man did acknowledge 
■ that such a promise was made, and would have 
^iowii upon his knees. 1 passed iny word to 
him, that by three o’clock 1 doubted not but 
he would have his jewels, and the rest of the 
money. Saith sir Thomas Aleyn, go (whether 
he said live and prosper, I know not) go, God 
bless you ; and upon iny honour, (I think that 
» w as his word) the old man. shall make good his 
word. Ay, but sir Thomas, what w'ill beqpme 
of me and you, by this .btisinessj for I undef- 
4itaud the law ? Uow will this busioesi be daub- 


ihc lluop-tavcrn. I not them to send for Mr. 
Stubbs and Lyon ; thev came: said I, What 
will you have ? 1 am in prosecution of a busi- 
ness for Mr. Tfvon, you will undo ir with tliis 
six-penny busin^'ss : say what security you will 
h:ne, and you shall have it : said £, Mr. 'I ryon 
and sir T. Alryn shall give you their security, 
to save you harmless for being my bail. Said 
they, Hold Mr. Tryon, we’ll do it ; wc are 
content ; they went away, and told me they 
would get a bond, and come presently ; but 
what was this presently ? I m\T warrant you 
they staid two hours; it was seven o’clock at 
night befort? 1 parted with them. I was. fain 
to send the Hrile boy for Mr. Hill, Mr. Pilk- 
ington, Mr. Millington ; this was either a curse 
from God sent upon me, or a plot of roguery 
that the money should be lost. They came not 
back till seven o’clock, and then withput a 
bond; and I fell a little violent s but. i sms 
telling them how these rogues t<w m tbs 
whole carriage of this robbery : 
that Mr. Tryon and sir T* Aleys .nSaip <01^ 4 
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was ill custody y he s^ot a copstable with a war- 
rant to- bung US all before him. When we 
came there, I desired sir Thomas to let a gen- 
tleman go with me ; I will break my oath with 
the fellow, and we will apprehend him, and 
make^him bring the jewels. SirT. Aleyn told 
them, if they would all go together, they 
might ; but to go out of the liberties, he could 
sot let them go : I have you, and 1 will keep 
you, and do find him if you will. How now, 
sir Thomas, said I, are you come to that ? have 
you fooled me all this while ? i*faith, I thank 
you, for you have trepanned me very fairly ; if 
any tlvng miscarry in my honour and reputa- 
tion, or biorid, you are in the fault : here I do 
declare, said I, if you will let me go, I will take 
faim. Then 'sir Thomas did incline to let me: 
what say you, officers, will you go out of your 
liberties vrith this gentleman ? Sir Thomas, 
said I, there is no liberty or privilege for felons; 
I will seize a felon myself in any ground in 
England without warrant. I do remember this 
Wild did condition, that in case 1 ‘could not 
come, 1 should trust no man living but myself, 
because he had had my soul pawned to hiin. 1 
asked him whom he would trust : He said. If I 
could send my wife, describing her to him, that 
she w'as a full short woman about forty or fifty 
years old, she had a long black scarf on ; then 
let him alone if I cannot come, 1 will send 
such a woman, and send the things by her, and 
preserve your life. I told sir Thomas this story. 
My wife came to me publicly, I did not whisper 
with her 

Mrs. Turner. Nay, look you, husband-^ 

Col. Turner. Pr’ythee, Mall, sit down : 
you see, my lord, my wile will interrupt me 
with nonsense. Pr’ythee sit thee down quick- 
ly, and do not put me out : 1 cannot hold wo- 
men’s tongues, nor your lordship neillier. 

JLd. Bridgman. This is not a May-game. 

Col. Turner. My lord, it is a serious busi- 
ness, and 1 hope God will bless it. Pray, said 
I, Mall, go ; us you love and honour my life 
and credit, or any thing that concerns me, I 
beg you to go. Then 1 will go, saith she; 
whither must I go ? You mast go to the further 
Tower-hill, sia doors lieyond the little postern : 
now it is so much o'clock, from five to seven bo 
will walk there. A fellow will come to you in 
^iack, that man that in the morning took the 
money from Jack, he wiirknow you, and once 
in a quarter or half an hour be will come to 
you. If you do not find him in half an hour, 
ctuy no longer, but pack away to White- 
'chapel, ask tor ttie NagVhead in White-cbapel, 
and once in a quarter of an hour you will have 
a man come to you, and take notice of you, ; 
and ask you who you are ; and you must say,'| 
'.that you walk for one to give you somewhat : { 
' he. will deliver you somewhat, and whatever he J 
' 'MiverB you, bring it hither. Said I to them, 
Yott oiay send if you will, and dodge my^ife, 
anil' citeh him that way ; they would not. I 
eentiay poor wife away, and, -saving your lord* 
ship’s pt^nce, ibe did all bedirt berseii> a 
tbtti|«aip«#idiioC U9e to do^ poor soul: She i 


found this Nsg*s-bead,' she sat down, being 
somewhat fat and weary, poor heart ! I have 
bad 27 children by her, 15 sous and 12 daugh- 
ters. Seven or eight times this fellow did round 
he r - - - 

Mrs. Turner, Let me give that relation. 

Col. Turner. You cannot, it is as well: 
pry’thee sit down, dear Mai), sic thee down, 
good child, all will be well. When she came 
bnek^ she came with something in her apron : 
What are you sped, saith he? I know not 
what : a man came to me, and asked me who 
1 iook^i for ; 1 told him, 1 looked for any man 
that would give me any thing. Are you col. 
Turner's w'ife ? and upon her answer he gave 
her these iiags into her apron, and was gone a 
matter of a* yard fiotn her : steps back again, 
that is not ail, here U a diamond ring worth 
100/., give that to your husband. And this 
diamond ring proves a cat's-eye ring, and worth 
but 4/. 

Mrs. Turner. Well, and did not I bring 
these 

Col. Turner. Look you, my lord, this wo- 
man will put me out. My lord, she did deliver 
all these things, and went honoe, I did take 
out these goods : Now, said I, Mr. Tryoii, you 
see all is cooje, (sir Thomas Chamberlain was 
there) I have performed all my part, look to 
the rest, that you perform yours*. Some people 
report, that there is other jewels of my own ; 
my lord, they are all his o%vn, aud he will not 
disown it, and 1 do not expect my 500/. for 
what I have done, according to bis promise, 
^ Tliat as Jesus died,' aud the man should 
not be prosecuted, nor lose a hair of bis head, 
if he lose his whole estate : and I do expect my 
money, not such a reward as this. After 
which I was committed hy sir T. Aleyn, and so 
wa%my wife. Now pray let me call my wit- 
nesfes, and if 1 cannot make it good, that I am 
clear, let me be hanged. My lord, 1 shall hum- 
bly intreat that Mr. Vatideput may be called, 
Mr. Cowel, and the others. 

Ld. Bridgman. What do you prove by 
them. 

Turner. To prove part of this business. 
That I did assure Mr. Tryon of his goods : and 
to my reputation. 1 forgot one chief thing, 1 
am not a man in debt, take notice of that, no 
man in the world bath my bill for 5/. There is 
only this contest between Mr. Vanburgh and 
myself which is left to arbitrators, and tba 
lord-mayor is umpire : It is known I have an 
estate, and there is one thing remarkable, 
gentlemen of the jury, 1 could have had all 
these jewels at any time in trust ; I could hav« 
broke as well as others, and paid 5f. in the 
pound : I lately made payment of 2,500/. for 
goods, and can <have 20,000/. coedit anv da^ 
upon the Eexchange ; Why I that had this 
credit, that might break for so iimch -money, 
why s^utd I put my neck in a lialter ? These 
are very strong arguments for me, that I am 
not each a person. 

Ld. Bridgman. I will tell you what you 
have done': You bave madea veryJongetor/, 
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find ha>'e taken up the time of the court tliefte | 
two hours in a narrative ; and when all is ' 
done, answer me, Have you any witness to 
prove all this discourse passed between you 
and Wild ? 

Turner. I have by, witnesses to prove 
I said this, that there was such discourses 
between us. 

Ld. Bridgman. No doubt of it; and so 
will many a man at Newgate frame such n 
story as this. 

L. C. J. Hyde. Yon have told a long story 
about Wild, that you took him by the throat, 
and that you were alone ; what weapons had 
you. — Turner. None, my lord. 

Ld. Bridgman. Had you a lanthorn with 
you. — Turner. No, my lord. 

■ Ld. Bridgman. What time of the night 
was it P 

Turner. Twelve o'clock, my lord. 

Ld. Bridgman. You staid till four, so they 
were four hours a bringing of the money ? 

Turner. Yes, my lord. 

L. C. J. Hyde. You took a man in the dark 
by the throat, that man that was guilty of such 
a thing, as when that you did let him go to 
call his companions, to bring the money, 
bring fellows to you single ; 1 would be glad 
to know, whether in tiiis case they would nut 
have knocked you on the head, and killed you I 

Turner. My lord, Wild had engaged his 
sonl, and I my soul to him, that if 1 would not 
discover him, 1 should go away free. 

Ld. Bridgman. Great security indeed ! 

Col. Turner called several witnesses, vi 2 . 
Vandeput, Mr. Cowel, Mr. I^egoose, Mr. 
Snow, and Mr. Mosely the constable. I de- 
sire my maid may be called: pray ask sir 
Thomas Aleyn what he hath done with my 
•maid, lie took her up with sir Richard Brown 
and two marshaPs men : (pray, gentlemen, 
snake not a laughing business of this) sir Tho- 
mas, pray where is my maid ? 

Sir T, Alcyn. I had this maid upon exami- 
nation, 1 found cause of further examina- 
tion, thereupon directed an oiHcer to take her, 
and she is now in the garden. 

Mr. Mosely the constable examined. 

When 1 came first to Mr. Tryon, at Mr. 
Tryon's bourse, be was bound ; then he asked 
where his man and maid was.^ lie said he could 
not tell. By and by the man came in, and 
being asked where ne was, he answer^ he 
was at col. Turner's at supper. Presently 
after we went to col. Turners he came to the 
window, his wife and two sons were in bed. 

Ld. Bridgman. Did Mr. Tryon give you 
order to come to him ? 

Mosely. Yes, my lord, he did. 

L. C.J^ vHyde. Mosely, you were consta- 
ble, were you not f What discourse had you 
with Mr. Turner about a dangerous place that 
you did suspect, where some people may be to 
do such a feat ? 

Mdufy. I netar heard of any i^eh thing 
iapoken, 


Ld. Bridgman. You say Mr. Tryon he 
wished you to call Turner to him ; did he give 
you any order or direction to search his house? 
*Who wished you to go up to the house to 
see whether his sons and daughters were in 
bed ? 

Mosely, Mr. Turner did, ihy lord. 

Turner. He doth not say true, my lord: 
pray ask him, when he came to my door, and 
I opened it, if he did nut ask whether Mr. 
Tryoii's servant was there at supper that night? 
1 said, no. Is your sons within, said he? I 
said, Ay. Pray let me see them. 

Mosely. I came to Mr. Turner's house, and 
knocked at the door with some others with me ; 
at last the colonel came out of his bed. I 
suppose he came out of his bed, being partly 
naked ; he came down to the door ; I asked 
him, where are your sons ? They are in beef, 
says he. Said I, Mr. Tryon is robbed, ha 
would have you come to him. 

Ld. Bridgman. Did he desire you to go up t 

Mosely. No, my lord; but 1 askii» him 
whether his sons were in bed, be said, I pry- 
thee go up and see. 

Turner. My lord, I would prove where 
my sons were on Thusday night at ten o’ckxsk. 

Lord Marquis of Dorchester's servant exa- 
mined. 

My Lord, till nine o'clock they were with 
me at my Lord Marquis's house. 

Bridgman. What time came they thi- 
ther? 

Marq. Hcrrant. Between seven and eight at 
night. 

Col. Turner's maid examined. 

Turner. Come, maiden, pray tell my Lord 
and the court when iny sons came home this 
night. 

Maid. Between nine and ten o'clock. 

Jjd. Bridgman. Were your master and his 
sons in bed all Friday night, or no ? 

Maid, Yes, iiiy Lord, they were. 

L. C. J. Hyde. Did your master go forth on 
Friday night? 

Maid. No, he was at home and in bed all 
that night till 8 in the morning, and Thursday 
night before. 

Turner. A silly soul, she knows not what 
she says. 

L. G. J. Hyde. I will ask you again, *waa 
your master at home on Friday night ? 

Maid. No, I think he was not. 

L. C. J. Hyde. Why did you say to faefbna ? 

Maid. I cannot remember. Sir. 

Ld. Bridgman. She knows her master's mind. 

Turner. No,^upon my soul, my Lord. 

Ld. Bridgman. My masters of the jury, tlits 
is the use of the maid's testimony ; she will 
say any tiling, she is no fit witness, no truss 
to he ^en to her either one way orotlier. 

Turner. Pray call Mr. Cowel, Mr. Ldgooseji 
Mr. Cook the Goldsmiih. 

Ld. Bridgman. What do you call these 

Tbnter. To provp my condition, rny mml 
and seimtation. 
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* Ld. Bridgman, Tliejory knows that already. 

Mr. Cook. Thus much 1 can say, that I have 

known him some twenty years, I have had 
dealio^e with him, to tlie valut? of several hun- 
dred pounds, I have trusted iiiin,aud have Found 
him very faithFul; I have seen in his possession 
jewels to the value of 8 or 10»()00/. by which I 
suppose iFhe had been such a person, he 
have doi.e himself a kindness by breaking. 

Mr. Lcgoosc. All 1 can say, is, I have an ac- 
uaintance with this person, he was a Sfdicitur, 
calc honestly and faithfully in a l)u^.illess 
wherein I was concerned ; he hath lived very 
well. 

Sir JL Brawn. Where you have heard one 
man say he is an honest man have you not 
heard a hundred say otherwise? 

Mr. Legoose. There hath been an ill report 
that he hath been a person that lived high. 

Turner. Sir R. Brown, no man in England 
can say black U my eye. 

Sir li. Brown. Mr. Turner, you say you were 
upon lower- ilili all Friday nigbt; whither went 
you in the morning ? 

Turner. I came home between 4 and 5 in 
the morning. 

Sir R. Brown. Your maid offered to depose 
even now, that you did not rise all that morn- 
ing before eight of tlie clock. 

Turner. Lapsus Lingim, if the girl be mis- 
taken. 

Ld. Bridgman. Do not trouble youself with 
that, her evidence is of no force. 

Mr. .kjfnes. Col. Turner, 1 cannot say any 
tlung that %till be advantageous to you ; my 
lord, and geutlciiieii of the Jury, I have heard 
Mr. Tryoii hath trusted him with jewels to a 
good value, and that Mr. IVyoii hud a very 
good repute of him. 

Sir R. Brown. Pray what report hath he up- 
on the Exchange ? 

Turner. I owe nothing there, Sir Richard 
jior none there can lay any thing to my charge, 
except it he that I am d cavalier. 

L. C. J. Hpde. Mr Turner, have you any 
more. 

Turner. My I-ord, I do want these Qold- 
Biniths, they do not appear, they promi^d me 
th^ would. 

L. C. J. Hyde. How can we help it? 

Turner. 1 do humbly beg your honour and 
this honourable bench, that the old gentleman, 
my old friend, may declare what passed between 
Its on Saturday morning. 

Ld. Bridgman. Consider what you do, for 
here would you have Mr. Tryon swear against 
hiiUKlf : hear what you would put him to, take 
it as you put it, though I do not believe a word 
of it. As you put the case, here is Wild com- 
mits a robbery, you come and truck with Wild, 
jiikI ngree with him that Mr. Tryon shall let 
him .go, shalLnot meddle with iiim, there shall 
Jbe no: prosecution, so the jewels and money 
may he brought ; would not you get Mr. Tryon 
to Conceal a felony and febm, and he confess 
against himself tie made this agreement, with 

* you? &ac Mr. Tryon did consent to it, that be 


promised you five humfred pound to shuffle up 
this business ? 

^Turner. Hear me, pray ; you put me out : 

1 had not let this man go, I begged that tliey 
would go with me, bir T. Aleyii would not let 
us go, we would have taken him, I was sensible 
of the danger; it may be we might have had 
the fehm and the goods too. 

L. C. .1. Hyde. No doubt, upon your own 
story, all this while you had no possibility of 
having the goods, unless the life of this fellow 
may he given you ; so you were fain to agree, 
and ])light your word to him, pawn your Soul 
that he should be free, untouched, so he would 
discc>ver tiie goods and money. Sir T. Aleyn, 
speak to tiiat particular again. 

Sir T. Aleyn. My Lord, and gentlemen of 
the jury, he tells a long story, that he was kept 
abroad lilt 7 at night; 1 do verily believe be 
was brouglit to Mr. Tryon’s at five o'clock, and 
there he kept us 'till 7, and all he would do, 
was, he desired to go himself, or with one per- 
son nt the most, or else we slialL lose all the 
! jewels, saith lie, for two souls are pawned : he 
did not ill the least argue the taking of the 
ihief. 1 must say this, when I came to him on 
‘ Monday, he said if 1 had scut a good guard, we 
might have taken the thief. Said I, a lyar had 
need have a good memory. Then you must 
only go yourself, or witli one person ; he hath 
told'you, that £ said there should be no prosc- 
cuiion. 1 said only this, whatever Mr. Tryon 
had promised you, £ knew not ; but if you ex- 
pect favour, let the old gentleman have his jew- 
els again. 

Sir T. Chamberlain. I lieard no such thing* 

Ld. Bridgman, ^ What did he tell you? 

Sir T. Chamberlain. - He would have gone 
with one with him, and pretended he could find 
out the jewels only. 

Mr. Millington. There were some proposi- 
tions made, he desired first £ should go with him. 
singly ; £ told him there would be no security, 
but if be would get a sufflcienc guard, I would 
go with him; but he went home to his wife, 
and never made inciitioii of any party's name, 
but that there was a party he expected the 
jewels of. 

£.d. Bridgman. Did he propose any thing 
touching the taking that man? 

Millmgton. Nothing but that he had 
pawned his soul there should be no discovery 
of it. 

Bridgman. Did he desire that you should 
go and take the man ? ^ 

Millington. No, but tliat we might go and 
secure the jewels. 

Seij. Cole. My lord, there was a great deal 
of danger; we arc bail for 800/.; if be had 
been taken away, we are all utidiine: be only 
propounded of having the jeivels, and nothing 
of the man. 

Mr. Gurney. I understood you, col. Turner, 
only for the jewels, and not for the man. 

• Mv.JdhnMtirshalL My lord, he did move 
sir T. AJeyti that 1 might go with him to 
White-CHapel aud about Towcr-Uill«. 1 xM 
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sir Thomas, it was wry uoiafe for me to go, 
Iteing late, and out of the liberties; though 
1 was a constable. I cOuld not command 
assistance there ; and intreated sir Thomas to 
oxcQse me; 1 thought it not safe for him. 
lie did then repeat the engagement of his 
soul to the thief, and of Tryon’s to him. 

Bridgtmn, Did you ever hear him say, 
desire or propose, that "you slfall go and talte 
the thief f 

Marshal. No, my lord, it was to get the 
rest of the jewels. 

Alderman Smith. Do not yo9 know that 
I spake to you again .and ^again, and advised 
you by all means to let us know where tlifs 
man is; that I would go myself, or any of 
these persons present? You utterly refused 
it,, atid said there was two souls pawned, and 
you would not discover it. 

. Turner. That was at firsl, aAierwards 1 
mentioned them nil. 

Ld. Bridgman. For what ? 

Turner. To take the thief. 

Ld. Bridgman. . You see not any man test!- 
fy any such thing. 

Yeoman Colt, Sir T. Aleyn called my bro- 
ther and I both into the room to him, and the 
Marshal and his * >nan ; and said, col. Turner 
would have us go without the liberties for these 
jewels; 1 think, saith sir T. Aleyn, it is not 
safe to go out of the liberties. Mr. Marshal 
said the same. lie desired us to go with him, 
but sir Thomas refused it. 

Ld. Bridgman. This if a notable piece of 
cunning ; ^vhett he was moved by Alderman 
Smith and others, all this while he names no 
man ; but now he was under on action, he 
would have them go with himself out of the 
liberties, and yet never saith a w*.>rd to take the 
man : lie knew very well it was out of the 
liberties. Truly I think, if sir T. Aleyn had 
done it, I should not have taken him to be sir 
T. Aleyn. Did you desire any of them to go 
with your wife ? 

Manhal. lie denied us to go with his 
wife ; bis token was this, the thief would meet 
jio man. 

Turner. My lord, to the business now. I 
am here indicted for burglary : It appears to 
your honours and the bench, that it was 10 of 
the clock when my sons came from luy lord the 
marquis of Dorchester*s house; said I, You 
knaves you, what do you out so late? Said 
they, It was past 9 before we liad done, and 
my lord’s gentlemen msde us stay supper. 
They were all in their hedi at a little past 10 
of the clock. Yoii hear what Mosel v the con- 
stable saith, he finds us sleeping in the house ; 
how should this burglary be laid on ms ? I am 
indicted here fur burglary, and that 1 cannot 
be. $sr that I was at home. 

Li. C. J. H^de. HaVsC you done ? 

Turner. Ay, my loid. 

L. C. J. Hyde. Vf illiam Turner, what say 
you? You see what it laid to your choige,; 
first, yon are a person of loose life: there were 
two at his bed>slde, he belieres ypu to be the 

YOL. VI, 


peraon^at gagged him, and helped to blndhini. 

W. Turner. I was never in his bouse in mv 
life, till with sir^T. Alqyn. 

C. J. Hyde. Where were you ? 

IT. Jhtrner, At home. 

L. C. J. Hyde. Make that appear. 

IF, Turner. I have none here. 

L. C. J. Hyde. He saith it was a man as 
like you as can be. 

w. Turner. And 1 am as intfocent as maybe# 

L. C. J. Hyde. John Turner, that which is 
against you is this : You on Saturday mornings 
very ea'ly was busy with your father and mo* 
ther in removing the money ; and then when 
you liad notice that you would be appreheuded^ 
you got atvay. 

John Turner. Sir, I did not know who it 
was that was come, whether to apprehend, or 
upon any other score ; but the woman speak- 
ing to me, * Flee for your life,’ or such ex* 
premions, made me go away I know not how. 

L. C. J. Hyde, Did not you bring some 
money ? — J. Turner. I did, my lord, 

L. C. J. Hyde. How much was brought at 
that time? 

J. 2\trner. I carried away two bags to Wild. 

L. C. J. Hyde. Did you know him? 

J. l\irner. Yes, ray loi^d. 

L. C. J. Hyde. Did you carry these to Wild 
on Saturday-morning ? Did not you carry them 
to Fry’s house ? 

J. Tariter. We took them afterwards from 
4he house where Wild appointed us to meet. 

J^ord Bridgman. ^ At what time of the day 
did you carry them back to Wild ? 

X Turner. Before sir Thomas Aleyn oAne 
that day, I was coming for more. 

Lord Bridgman. To what place ? 

J. Turner. At Tower-Ditcli, 

Lord Bridgman. At what house ? 

J. Turner. No house, but I delivered them 
atTower-Oitcli. 

Lord Bridgman. At what time of the day f 

J. Turner. It was before sir Thomas Aleyn 
came, about 8 or 9 in the forenoon. 

Lord Bridgman. Was there no people there ? 
Who was there ? 

/. Turner. 1 cannot tell ; I saw several 
other persons. 

Lord Bridgman. Did Wild stand in the 
street? J. Turner. Yes, 

Lord Bridgman. How came you to know hjyg ? 

J. Turner. By roy father’s direction ; andl 
I had seen the man at our house that moroidg 
when he brought in the money. 

Lord Bridgman. Whercibouts? Wua it 
near the quest-house ? that iS| the great house 
that stands in the middle of the way r 

J. Turner: It was hard'„by the sign of 
NoabVArk, 

Lord Bridgman. This is a likely story to be 
believed, that yon should in the# day-time, be- 
tween 8 and 9 in the morning, tne 

Tower-Ditch that man that was a noted tni^ 
that had been in Newgate ; that you . snoutd 
tarry for this man to receive two bags ot rouneyt 
see imvt it bangs together I 

9R 
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£. C. J. tfyde. Ho«r often did jou go ? 

J: Timer. Twice. 

L. C. J. Hyde. How macb at a time ? 

J. Turner. A siiigte bag. 

L. C. J. Hyde. Had you a coat or clokc ? 
J. Turner. Just as I am now. 

L. C. J. Hydr. Had Wild a great black 
' coat ? And what did he do with the money ? 

, J. Turner, I know not : but 1 delivered one 
in the street, and then went and fetched another, 
and lie staid ready for it. 

* L. C. J. Bridgman. Was this all the money 

* that was brought in the morning, save that that 
' sir T. Aleyn biought away ? ' 

* J. Turner, It was all, to my knowledge. 

Sir T. Aleyn. Col. Turner confessed to me 

on Thursday morning that more came unto 
his house, but that rogue Wild Cook it away. 

L. C. J, Bridgman. Ilow much ? 

Sir T. Aleyn. About 200/. 

Lord Mayor, How many turns did you 
‘ fhake when the tnon^y was carried from your 
^ futlier^s house to the MiiiDries ? 

J, Tktrher^ Twice; 

^ Lord ilfeyor. Who went first? 

J, Turner, We went both together. 

Lord Mayor, How hiuch was carried be- 
tweenyou both ? 

X Turner, The first time 1 carried 200/. 
ks I can judge. 

Lord Mayor. Who carried ally more ? 

J. Turner, My father. 

L. C. J. Bridgman. What did you bring the 
second time ? 


.X Urner, SOOl. 

L. .C* X Bridgman, William, one thiu'g 
more : wjiat was the occasion 6f meeting you 
and James Turner at the alehouse ? 

W. Turner, I did hot meet him, inylord. 

L« C, J. Bridgnian, You came tliiiher, and 
csited fbr apot of alb, and said you staid for 
col. Turner. 

W. Turner. It is not right : I only asked if 
col. Turner used the house. By and by he 
■came and paid for the piit. 

L,'i2, J. jbHdjghtan. Ton two went together : 
What was the occasion of your meeting together? 

Cbl. Turner. Finding him there^ I said 1 
, could nm drink with him ; and So. we parted. 

W, turner. I callM for a jbot of drink : 

. atid baying no money to pay for it, col. Turner 
;ebmihg by, I . called him nod desired hiih to 
)^'ay for it, wtiiich be did. . , 

L. C. J. Bridgman. The boy swore you 
.said you staid for cot. Tkirner Cim you justify 
^oo were at home, or in ai^ Other pJkce ? It 
m .'a great suspicion. . The ora gehllemani char* 
vged.you t6 be very like the hian ; and you* can 
■givh no eiccotint were you were ; and Turner 
met together the day before. 

‘ . 1^. Turner. I was athome, 

*. William Tiirder, Whferi did 

^ott sbfie ybur beard . 

Before* CWristihas. 

] .. Who shaved it for you ? 

' ‘ tr. lliHier. ^ A batVr »h. Oprtfen*Lane. 
Lord Jlfriyer. Wfien b^r is shai^cci OfiF 


his chin, the other itaan, whose name is GhrisC* 
mas, being a sinOOth chinned man, it isvery 
possible that might beget the mistake in Mr. 
Tryon. 

L. C. J. Hyde. You of the jury, it is high 
time to let you go togetlier to consider your 
verdict: We will trouble you ho mdre in this 
business to day. Here is an Indictment against 
JaroesTurfter’ John Turtier, and William Tar* 
ner, for a burglary in breaking the house of 
Mr. Francis Trynn, in the night*ticne, and tak- 
ing away a great deal -of money and jewels ; 
you have heard it particularly named. It is 
nkeWlse charged, that Mary and Ely knowing 
of John to have committed this felony and bur- 
glary, did comfort and abet him afterwards. I 
shall speak to them two'first: Mary the wife of 
James Turner, though it appears all along that 
she had a hand in this business, yet nothing ap- 

I iears at all but doing only that which her hus- 
Kind had directed ; then by law she cannot bp 
accessary for committing of felony. For Ely, 
the other accessary, 1 did not observe in the 
whole con rse of the evidence, uny. thing at all 
against him, that be was privy to any thing at 
all ; for that 4 ^f tlie carrying of the money, it 
^pCars to be John : For them two, Mary and 
Ely, nothing is fasten’d upon them. Then the 
matter is to James, John, and William Turner: 
I hope, and I am sure you are nearer, and you 
take notes of what hath been delivercKi : 1 llave 
not your memories ; you are young, and no per* 
sons better ; you are men of understanding, I 
need not repeat particulars to you. Thus much 
I must say in general, that it w not always ne- 
cessary : But for that I shall desire my lord 
Bridgman to declare it to you, A man may be 
guilty of a burglary, though he be not in the place, 
ill the room wliere it was committed : Or thus if 
three or four men come together with purpose 
to rob a house ; two go in and do the feat, and 
the rest stay without, to sde nobody corhes to 
prevent, or to receive, one or other coming to 
that purpose ; those that are without the house 
are as guilW of the burglary, as the other that 
went hi. No man will demy the law to be so. 
—Then weigh your evidence: It appears by 
the coachman that be saw four men, that bad 
handkerchiefs about their necks; two upon one 
Side, the other two erpon the other side of the 
door. Though there were but two appeared t6 
Mr. lYyon, yet there being four in company, 
and Mr. iSirOer himseTf tells ye, that by the 
ator^frditi his intelligence there were three or 
Ardr, Wbonr they Were, or whether there Was> 
any or no, God knows: B(it rather suppose it 
to be b story of *l{ik bwh fAnhingr He Walked 
uj)' ai^d down onTbWer- Mistook the thief the 
tnbdt, ahd there kept Itiin about two hoofs, and 
past four the Se- 

cond bag. Then wel^'^lh'at particular knorw- 
ledge that Mr. Turner hUd/of all Vtfese things : 
That upon Wednesday bidfelre he met with ifaiB 
William Ttifher, a imriOh you '8^, cd^ what ^a^ 
1 shall not^paat, he dafihot sire ^cooubt 
nrhiihseff whdt ife is j and 'ftitt niglit, WMih 
Ihlli roBfiery eomdsitted, be Si$s lie ^kb 
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at huiiie ; they are his own words : ' He might 
have had witness (o have prov^ this ns well 
as Mr. Turner. But ;fbr James Tomer, it is 
true it appeai^'aiid no doubt he was that night, 
at home : The constable went to his house 
upon the occasion of Try on’s man’s saying he 
supped therej went to ,find whetlier he supped 
there; that was indeed false ; But the consta- 
ble and those that went there, found them a- 
bed. But then take tlie time when this robbery 
was done : It was between eight and nine, and 
he was found in bed at past ten, though indeed 
the thieves said it was eleven, as yon might un- 
derstand by Mr. Tryon : It must be left to 
you upon the proof. You see when he^ comes 
the next day, he undertakes to find out the 
tliieves, and that only upon a . suspicion ; that 
there being a purpose to rob Mr. Tryon a year 
before, he goes (o the same place nou*, 1^ found 
Wild out then. He had very g6od 4uck ; that 
becaus^e he lodged there a vear before, be niust 
have the same lodging now': It is a likely rngt- 
eer that thieves, as Wild is, should keep uUir 
lodgings thus constantly. There he finds him, 
takes him by the throat, and there they were 
* / _ . while : There one comes, goes, and 
brings some part of t\\e money. After all this, 
the next day he must take his word to come 
pgain, and to bring the jewels. Observe but 
this : after which time as the money was.r^ceiv- 
ed yet by a token, though he never saw the 
woman before, describing lier a short fat wo- 
man, with a long black scarf, he must meet her, 
asked her what she wanted, and must give her 
jewels of that value : ’Tis one of the finest 
framed stories that t have beard, that this man 
should qome to be thus privy after himself stood 
pharged, and the jewels brought for all this ; 
and yet he must know nothing of it. You ob- 
serve tbe evidences, and their circiiiristances 
tliemselves : The witnesses he colled in point of 
reputation, that I must leave to you. I have 
been here many a fair time ; Few men that 
pQtue tP be questioned, but sLiall have some come 
and say, ho is a very honest man ; 1 never 
k.new any hurt by liim : But u this any thing 
ogaipst tlie evidence of the font ? But you have 
here the whole ; rshall leave it to you. 

L. C. J. Bridgman, Gentlemen of the Jury, 
my lord hath . repeated to you the evidence : 
I shall repeat nothing of that ; only one or two 
things 1 shall observe to you. First, Ip point 
of law : And I must agree in opinion with wlmt 
my lord says. But in this cass there will be 
jH>inetbmg more considered ; that is, Whether 
or np (,for this |s the law) if a man have a false 
bey, (we are now upon the point of law) and 
we OiUgUt, to be of counsel with him and you, to 
direct that which is rig^, if he appear fi^inly 
tP bean accessary, you must, find him guilty of 
, Indictment : For that you must consider 
pircumstances, wbethpe he broke open the 
bouse ,pr-..iio. T^n. yop ipoit observe Mr. 
Tqrob’i 4oar was ^t^ it waa not broke open 
by a erpw: Tbev^re you mpy conclude that 
kit vprjfisebabfo they lwl..a picklocbs But 
that I must kuve to you. I^tlier thqr US^ 


come ih by one being in the bpuap, or by apick- 
iock. But CO say by one in that house, you 
have no reason to presufoe on that : If by a 
picklock, whosoever they were, they must be 
known, not strangers to the home : nTot Wil- 
liam Turner alone, but h0 that knew the house, 
and all the passages and doors; knew where 
the keys and jewels were. ' Tlien vrho probably 
should be in the house ^ It was not for a stranger 
to be in the house, only one that must know 
all. If that James Turner shall appear to yon 
to have a hand in it, if you think he 
sary, you must find him guilty as principal. 

Col. Turner. God forbid T 
L. C. J. Bridgman. If he were amoogsi 
themj| if the door be opened by a picklock, i% 
is a direct burglary, as it broke open by an iron 
bar : But that must be left to you. In the 
next place, to prove the burglary, you see what 
a story he tells you, with all the circumstances, 
as if lie had been there : He tells you from this 
Wild (if there be any such, you must take 
upon his word) how the man^s tooth came out, 
uhat he meant to do with the other persons, 
and all other things about that affair. Observe 
another thingj^of sir Thomas ChamberlHiu ; Says 
he. We suspected him from the first : We 
could not examine any, but he Would be thrust- 
ing in, and listening. I say, admit that you 
should be by the evidence persuaded lie had a 
hand in the business, you most find him a prin- 
cipal : For nothing in the world more ordinary, 
if a man intend to commit such a felony or 
burglary, he will be sure to have witness tQ 
prove he was here, or in such a place, at the 
time when this robbery was committed. *By 
all that I can guess, and 1 believe that I guess 
right, this robbery was between eight and nine 
o’clock at night. When the constable came ui 
Mr. Turner, no doubt, as it was his wisest way^ 
he was then in bed ; but can prove nothing at 
nil else. The truth is, upon all that he Imi^h 
said himself, if it be true ns he hath said, hu 
hath made himself a direct accessary to a felony i 
For first of all, being examined before a justice 
of peace, sir Thomas Aleyn, he said himself 
that the money he carried, was the rnoney^ he 
had of a goldsmith : Truly his whole iiorj is g 
direct romance. This man must go upon (he 
Friday night, about 11 or 12 o’clock: Anid 
there ia . a proverb of * a blind <^tchiug g 

* hare;’ if it can be applicable to any thfog, U 
mutt he to this: He must go between 11 ap^ 
12 o’clock at night without a IgnthonUy e. good 
way above his own house, and there, he musl 
walk and think some Mepbistp^k'^us sboulcl 
come aud tell him who is the npan : That 
should take him by the tbrogt, though he coidd 
call two more with one whisde, and there gull 
him to driver the money % Truly he was a very 
noble and ingenious thief. But all this yap 
must take upon Ids own word, Now he kuowg 
the money was discovered, then it was a 
cheat's th,t had faHed, end must •***^ "W . 
for the u«e of bis wife and children. « 
hsiime eU this th*t he hath seid, he w 
|Wjl¥i^f!ld 00? l|00#MO«y w *'• w* W* 
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GC 9 WJ enough Co Wild ; but that is not the i 
prel^t business* It is whether upon all these 
circumstnoces, the money having been found 
with them, he being- the man that brought the 
money, and his wife the jewds, whether you do 
. believe the rest of the story he hath made for 
himself? If you believe he had a hand in the 
business, you must find him as principal. I 
shall desire a little further direction : Suppose 
it were as he says, Tliat one was within, and 
he opens the door, and lets in others ; if him- 
ae)f was one thus did come in, I take it to be 
bui^lary in them all ; it was an unlawful com- 
ing in. - So that upon all these circumstances, 
first, whether you do believe that he had a hand 
in it, or no, or this fine story that is mdde ; 
next, whether you do believe this was one that 
was there ; you must believe him guilty as 
principal. But I leave it to you. 

L. C. J. Hyde. To the last I say, if one 
comes in by day, with a purpose before-hand 
t'o rob the house by night, if he opens the door, 
which is almost impossible here, because the 
man swears it was double-locked, it must be 
opened with a key ; if he opened the door, and 
the. rest come In and rob him, that is burglary 
in them all. 

Thereupon the Jury withdrew;' and after 
near an hour’s consultation, they returned to 
the Court, and took their places : Their names 
'being called, they severally answered. 

CL tf the Peace. Are ye all agreed of your 
verdict ?— Jury. Yes. 

Cl^k. Who shall speak for you ? 

Jury. ' Foreman. 

Ckrk. Set James Turner to the bar. Look 
upon him : How' say you ? Is he guilty of the 
lelony and bui^lary whereof he stands indicted, 
or Not Guilty fy^Foreman. Guilty. 

John Turner, William Turner, Mary Turner, 
and Ely Turner, were by the said Jury severally 
acquitt^*. 

a 4i Turner ct les outers fiieront indict, quia 
yIs felonies et burglarit’ infringe Je measoii de 
Francis Tryan in tiel Ward in Lond’, et la de- 
pris argent et jewells, al vallue de 5,000L et sur 
rien cidp plead, et long evidence le jury trove 
Turner culp de buiglary (pur que fuic apres 
peod in Cncap8ide} *ct lun de ses fils culp de 
wlony (et les auters ils aoquite) et le question 
ihit 81 eeo fait bone verdict quant al felony vers 
fits sur que serra demand, et semble per les 
deqx chiefe Justices et auters que neinv, car 
cement jury puissoit aver trove touts culp de 
fojfony uiicore iie poent trove lun culp de 
terglary et luuter de felony sur mesme indict- 
SCeut et mesme evidence.*' Siderfin, 171. 

Vpoa this Mr. East (Pleas of the Crown, 
d»p.%xv. sect. 28) observes: ** lu truth, such 
a finding shewed that the several prisoners 
were of a distinct nature, and therefore ought 
not to have been included iii the same indict* 
SBcm.** 

Now true it is, larceny and burglary are of> 
fences of diSereirt kinds, nevertheless where an 


January the 19 /A/ 

In the morning the said William Turner was 
again arraigned and indicted for the foionions 
stealing of 45/. of tlie moneys of William Uill, 
servant to the said Mr. Tryon, and stolen in 
the said robbeiy of Mr. Tryon ; but the trial 
thereof was deferred till the next sessions. 

Afterwards, some of the Justices of the Bench 
having received intimation that lodgings were 
lately taken in DukeVpIace by the said Col. 
Turner, William Turner, and others, for the 
carrying on of the aforesaid robbery ; the said 
col. Turner and William Turner were severally 
examined by that worthy genileiiian sir Thomas 

indictment is for in the night time feloniously, 
fire, buiglariously, &c. with intent to steal, &c. 
breaking and entering the dwelling house, &c. 
and there stealing, &c., any number of persons 
may be tried and convicted under such one in* 
dictinent, of these two offences of different 
kinds; or some of the persons may be convicted 
of both or either of the offences, and the rest ac- 
quitted of both ; It may therefore perhaps not 
be found easy to give a perfectly satisfactory 
and consistent reason, why some of the persons 
may not be found guilty of one of the utfeiices, 
and others of the other. 

** At the same sesisions [for Newgate, April, 
1664] there was this question, one James Tur- 
ner and William Turner, at Christmas sessions 
last, were indicted of Burglary for breaking the 
house of Mr. Tryon in the night, and taking 
away great sums of money ; and thereupon 
James Turner was found guilty and executed ; 
but William Turner was then acquitted. And 
now there being great evidence that William 
Turner was in the same burglary with James 
Turner, and there being 47/. of the money of 
one Hill, a servant to M?. Tryon, stolen at the 
same time, which 47/. was not in the former 
Indictment, they would have indicted William 
Turner ^ain now for Burglary, for breaking the 
house of Mr. Tryon, and take thence 47/. of the 
money of ElilFs ; but we all agreed that William 
Turner being formerly indicted for Burglary in 
breaking the house of Mr. Tryon, and stealing 
his goods and acquitted, he cannot now be 
be indicted again for the same buiglary for 
breaking the house; but we all agreed, he 
might be indicted for felony, for stealing 
money of Hill. For they are several felonies, 
and he was not indicted of tliis felony before, 
and so he was indicted. And afterwards 1 told 
my iord'bhief justice Bridgeiaan what we had 
done and he agreed the law to be so as we had 
directed.** Kelyng, 30. 

Hut it now seems that William Turner might 
have been again indicted for burglary, viz. 
breaking, &c. and taking the goods of Hill. 
See Mr. Justice fiuUer’s very able judgnoedc in 
the Cases of Vanderoom and Abbot, East’s PI. 
Gr. c. XV, s. 29. Mr. J. Bailer’s division of 
burglary seems to be sound notwitbstanding the 
QussreS 
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AleyOi lybo widi great prudence bad managed 
this affair^ who pressed sereral questions to the 
said prisoners ; who filiidiag their said design 
fully discovered, declared* ds.iblloweth : 

• • ■ '■. } t t 

The Examination and Confession of Col. James 
Turner and William Turner, two of the 
persons in the robbery of Mr. Tryon, taken 
by sir Thomas Aleyn^ knt. and bait, in 
the presence of tbjs right hon. sir Anthony 
Bateman, , knt., Lord Mayor of the city of 
l^ndon,sir Richard Brown knt. and bart. 
sir John Robinson knt. and bart. sir Rich. 
Ford, and sir Rich. Rives, knights, sheriffs 
of the city of London^ the 19tii of Jan. 
1664. 

That the contriving and setting of this rob- 
bery was wholly acted by col. James Turner; 
and that it was in agitation about Christmas 
last, and should have been put in execution a 
week sooner, but that tlie other friend, whom 
col. Turner brought, was drunk, and one White, 
who was one Of the actors, would not venture 
his life with him : That there were four persons 
that robbed him: Col. Janies Turner, Wiiliani 
Turner, White a Solicitor, and White's friend, 
whose name they knew not : That opon Thurs- 
day the 7th day of January instant. Col. James 
Turner, William Turner, White, and the other 
person, whose name they knew not, met at the 
Ked-Lion in Bisliopsgate-strect, near to St. 
Helen's, about three of the clock in the after- 
noon, where they dined: Col. Turner fetched a 
neck of veal from the cook’s for their dijmer ; 
and then they agreed to rob Mr. Francis Tryon 
(who lives in Lime-street) that night, and went 
to meet again at the same bouse by six of the 
clock that evening : But the room where they 
were to meet being taken up, they went over 
to the Four Swans, or the Ureen Dragon, and 
there they all staid till eight of the clock. Col. 
Turner did then assure them that the doors 
should be opened ; for that by his own confes- 
sion he had got the impression of the key of the 
door ill wax, and had another key made by it ; 
but knew not the smith that made the key. 
From that place col. Turner carried them to, tlie 
new market in Leadehhall, where they sat upon 
the stalls for the space of half an hour ; and 
then he came unto them, and cold them the 
man and maid were now gone out, and thar 
now was their time. Thereupon col. Turnei 
^ened the door with his key^ and let them in 
Tiien they went up the stairs, col. Tamer lead 
ing the way. He lit a candle ici the kitchen, 
and went ^ into Mr. Tryoii's chamber all fciui 
o( them. Col. Tamer went near the bedVfeetv 
the cartains being drawn close. White and 
the other persons put a cloth into Mr. Ttyon*s 
vnoutfa, stopped it; and bound bis feet and his 
hands. Col. Turner brought down the key o' 
'the warehouse and the counting-house out o 
his pc^et, bpened the waisehouse dobr and the 
counting^hottie, and took the keys of the iror 
and tohk'oat the ’money and the jeiveb 
William' IVimer carried two wallets wi5i' foui 
itaga of money, as he conceives : And^cof 


Turner said that the said Win. Turner carried 
ML and White carried two wallets more 
supposed to be four bags of some hundred 
sounds. Col. Turner and the other person 
larried the rest of the money, only cbl. Turner 
arried away the jewels in liis two bags. That 
•Vm. Turner did not see any money, but as 
hey said it was money. They did not stay in 
dr. Tryon’s house above an hour. That they 
arried all the aforesaid money and jewels into 
I lodging ^ one Nicholas Hickenson’s house 
n Lousydane in DukeVplace, which they hired 
>oms days before, pretending it for the use of 
I' inaster of a ship, his mate, purser, and boat- 
iwain.^ They carried the money in about ten 
I'clock at night : When the maid let them in, 
h^ blew out the candlet carried up the money 
and jewels, Wm. Turner going under the name 
f purser. Col. Turner and Wm. Turner came 
iw'ay that night and left the money and the 
jewels there. The next morning col. Turner 
fetched away the money and jewels at five turns 
:o his own house. Ancfsaitli, That Win. Turner 
was to have 100/. of the money for his pains. 
White and his friend 20/. a piece for their pains, 
and Col. Turner was to have the rest. That 
William Turner knew not of 'any of the jewels 
nor White, none but Col. Turner. That after 
that night William Turner never saw Col. 
Turner, nor the other persons in the robbery, 
till himself with Col. 1 orner and others were 
arraigned for the fact at Newgate. Neither 
did the said Willitiui Turner see any money or 
jewels cmened; neither did he receive one 
penny of the money : neither was be in the 
counting-house of Mr. Tryon. That neither 
Col. Turner's wife nor sons knew of this rob- 
bery; only that they helped him to remove 
the money away on Saturday morning. That 
Jie money was in the house on Friday at night, 
when the constable and marshal searched his 
jiousc; but they had hid them. That Col. 
Turner being asked where the jewels were on 
Saturday morning, said, he did deliver them at 
six of the clock to White in both the bags. 
That the carcanet of rubies were not in those 
bags. That Col. Turner, hi the conclusion, ' 
confessed, that he had not done not that be 
did, but that he did lately understand that ano- 
ther person was made executor, and that he 
was resolved to have somewhat. 

After Col. Turner’s examination, Sir Thomas 
Aleyn told Col. Turner, that the first part of 
repentance was confession, tlie second restitu- 
tion ; and he being a convict ^dfson, and in all 
probability not likely to continue long in this 
world, it were much better for bioV to restore 
what was another's man’s, than to think to en- 
ricli his wife and cliildren, leaving them th^ 
which he knew was none or his ; and chat one 
enny or nwuwn laiuue tiicui, would continue 

toiler with them than a pound of another bo- 
dy's : and' thereupon, he was pressed to mtoiw 
Mr. Tryon the rest of his money, and the w- 
canet of rubies and diamonds yet in his c^tody. 
This had such a present influeaee Uf. 
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> T^wr,' tbnt be said he would .iimuediatel^ go 
‘ ^and ibteh carcanr t ; which he acconlin^y 

ili4» md delivered (he taioe imp the baade w 
Shr Bivel, one of the eherllFs. 

January 10, in. the Evening. 

Clerk. Set James Turner to the bar, Janies 
Turner, hold up chy hand : thou standest here 
4»)nvicted of Felony and Burglary, for the 
felonious stealing of the'' goods pnd niouey of 
Francis Tryon ; what caiist thou suv, why the 
^pourt should not give thee judginell to die ac« 
cording to law ? 

Co). Turner. My Xord, I liumbly desire your 
honour, and the honourable bench, you would 
be pleased to grunt me a reprieve, 

J. Hoteel. 1 hat we cannot do ; the court 
must give judgment upon you: If you can by 
eoy means prevail with his majesty to do it, 
you may u^yuiir interest; but the court can- 
pot do It. 

Col, Turner. 1 desire your honours I may 
be transported. 

^ J. Hmcel. That likewise is in the power of 
Ilia majesty : that bp may do, if he please. It 
IS not iu the power of the court : we have nor 
thing to do, but to give judgment. 

Col. Turner. You do it with others. 

J, Howel. No, not in^ this case of bui'glary ; 
but leave time to his majesty’s mere mercy and 
grace. 

Col. Turner. My Lord, I shall humbly de- 
aire tiiat my wife and the two youths may be 
discliarged. 

J. Himel. She is found Not Guilty; and 
therefore she shall have her acquittal upon the 
discharge of the gao). Those that are acquitted, 
they must he discharged, if the court do not 
aee cause for their further detention. 

. Col. Turner. I pray the young man and my 
wife may be discharged. 

J. Hwel. Whosoever are found not guilty 
must have their discharge according (o law. 

Col. Turner.' My l/ird, I hope the bench is 
aatished about the young man. 

J. Hawet. Say no more. 

. Col, Turner. Your honour’s humble servant. 

Clerk. Set James Turner to the bar. 

J, Hoeoel, I must pronounce tlie Judgment 
af (be court, which is, * That you go to the 
place frornwhenceyou came, and so to jbat place 


minister,) was drawn in a cart to a gibbet 
erected in Leadenball-street at Lime^streec end'; 
where coming, col. Turner called the exccq- 
tioher to him, told him, that his friends were 
desirous of all his cloaths, and that iu con-^ 
sideration thereof he gave him 50if. and 2s. 
6d. to drink, and about 15i. to the Se^eants and 
Yeoman, attending to see his body and clothes 
delivered to one Mrs, Smith thepe: And stand- 
ing in the cart said us folio weth ; 

Sir Richard Ford, and you, the other Mr. 
SlieiiiF, and all you gentlemen : I am come 
hither to pay that debt 1 owe, and that every 
man Owes to nature; it is the just hand of 
God upon me for my sins, and there is no 
man hath done me wrong in it, and truly, it 
is my sins, and the greatness of my sins (and 
^that I am very sensibio of) bath brought me 
"hither; and the greatest sin that troubles mc^ 
and lies upon me, (whicli 1 hope the blood of 
Je&us Christ, nay, I am confident, the blood 
of Jesus Christ, hath washed all my sins away,) 
is that sin which 1 was much addicted to, 
and that vi^as the sin of prophaneiiess; of blas- 
pheming God, of taking iiis name in vain. 
It is truth, 1 must not only accuse myself, litit, 
in some sense, give you the truth of my con- 
science. I never heard any man or wuinau. 
or whatever they were, swear in my life, but I 
did tremble to hear tliem ; For keeping of com- 
pany with gentlemen of honour (they were men 
of quality, though that were an ill quality in 
I hem) was the occasion of it. I never kcjpt 
company Vi iih any poor, base, inferior people, 
with any thief, or any such like base person, 
in all niy life, but fled from them, and avoided 
tliem, till this accident. Truly, those poor 
men engaged in it, I must free them, I brought 
them into this business clearly and freely; 
and 1 beseech yon, Mr. ShcriUs, as 1 am a 
dying man, that you will help those people iu 
this business ; poor silly men ! As I was telling 
you, for that great sin of swearing: keeping 
ernnpany with persons that did sweqr, 1 did 
get u habit of swearing, though 1 hated it and 
loathed it, when I observed it in myself, and 
yet may be, did it again, forgetting presently 
and not observing, being of a hasty nature. 
It was ray rashness, aud my inconsiderateucss, 
that hath brought me hither. Gentlemen, it 
is expected by all the city, and by all the 




•othoHtyi th«r. to be banged by tbe neck 
till you be dead ; and tbe. t«>rd bave mercy on 
.]rour M>«b* 

' Accordiog^y the said Col. James Tomer was 
tfrawn in a cart from Newgate to lime-street- 
Slid In Leadenball'Street, tbe Slst of Janua^, 
and was there executed on a gibbet erected for 
«hat|Hir]pow. 

Tbr iSpeeeb and Deportment of Col. Jakes 
Touvsk, at his Execudou in Leadenhall* 
str«et,'JattoarySl, Idae. 

AbonteleTen o’clock, cel, Twner (attended 
.tiilb Ur. OidiiMriref Hewgpte^ .andjuiotktr 


some great and notorious confession; it is 
truth, I must, and freely do here confess, ns 
f said before, that it is my sins in general, and 
Uiat sin of bUspheroiog Cod’s name ; 1 do 
charge myself pardcularly with that, as thp 
occasion of bringing .me hither; as for the 
.fact itself ; I do tell ye, it was my own act, my 
9wn contfivanoe, tmd 'the poor souls tliat are 
yonder, knew nothing of it. 

Gentlemen, you will live when I am gone ; 
tbcm is my two gpns; 1 here declare, as. I 
expect mercy by*iiBd>bye, nt (be himds of my 
3av{aur and my God,. tb<y are as innoceot 
as any persoo tbat looks upon me. rm (ho 
yonngeit, iny iiop Hiy, be never bafw 9r betffid 
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of one penny of the money, or business at all ; j 
therefore he is clear ; he ^as in his bed that 
night it was done, and in the morning it was 
removed from my liouse: For the elder, he 
never knew of any monies^ or any thing of it ; 
only [ did tell him, that it was a merchant’s 
money that was broke, and that I would secure 
it for his wife and children ; so that he was 
clearly innocent of any thing of the fact of the 
robbery of the hodse ; he knew not that it was 
JVIr. Tryon's money, but. did carry that money 
with me to Tower* hill, ns I'bid him; that 
he is as innocent as the younger. ; You un- 
derstand me, Mr. Siieriffa; if ypu bid your ser- 
vant take so much money, carry it, and dispose 
of it as you direct him, what is it to him how 
you came by that money ? So tl^at I say, tliib 
elder son, he is (I speak in the presence of 
God) as free as the other. 

1 do beg and beseech yon, Mr. Sheriffs, in the 
bowels of tender mercy and compassion, that 
you would gd to the lord-mayor, to the court of 
aldermen, that these two poor young men may 
be 'discharged ; let them not lie there until the 
next sessions, among thieves and murderers, 
for they will be utterly undone. They are 
come from the loins of good parents ; my fa- 
ther was an ancient, reverend divine, a parson 
within eleven miles of this town, a godly minis- 
ter, forty odd years minister of one parish ; no 
man more beloved than he, a man of charity, 
and fur peace, never suffered them to go to 
law ; he was justice of peace amongst them, 
mediator for them ; if any poor wanted any 
thing, they came to him, he relieved them ; he 
did all the poor’s business, and composed the 
differences of the rich likewise : 1 am the son 
of that father, though an unfortunate son. My 
wife was a gentlewoman’s daughter in Dorset- 
shire, her mother had a great portion, and is 
yet living ; they are of the family of the Foyles, 
8,000/. the old king had of her uncle, which 
was lent ; they were persons of quality. 1 say, 
these children, they came from the loins of good 
persons. This I speak in reference that you 
will take that fatherly care, that these two 
poor boys may be turned out of prison. Their 
mother hath nothing to support them : Suppose 
at your own wife’s case ; add not affliction 
to affliction ; restore her children to her this 
night, let me beg it, tiiat Ood may be praised 
and glorified in the truth of all things. Will 
you promise it, Mr. Sheriffs, that you will en- 
deavour it ? 

Sir lid. Ford. I do ; I have been ready »t 
all times to promise you any thing which wan 
in my power to perform; but ask not that which 
is not in my power to grant ; You desire they 
tnay be discharged to*nigh|. 

Ibrntfr. Thatis but cbnipamtively; as toon 

ks possible. 

' Sir’ Kd,l Ford. I db'prbroise you, that this 
iCbutyoii have deferred concerning your sons. 


Sir Sd. Rives. Add I will use my endea* 
yours in the thing. 

Turhcr. Pray do, th^ know nothing of it ; 
pray put them out, my wife will want them ; 
she hath no comfort left, and this will ruin her. 

Sir Rd. Rives. We will do bur endeavour; 
proceed on. 

Turufr. I have done, that is for the chil- 
dren ; then for William 'l amer, what he did, he 
did at my instigation : he acted this at my en- 
treaty, it Wholly by my direction, therefore 
let the poor mtrn be likewise discharged, if there 
he no other thing against him but this fault. 

Sir Rd. Ford. We will promise that we will 
take all occasions to give an intimation to the 
lord chief justice what you have declared, in^ex- 
teutiating of his crime, as he was a hireling of 
yours. ' 

Turner. I have told you that it waS my sins 
that hath brought me hither ; and truly 1 must 
deal really with you, this nation is very full of' 
sin, of crying sins, of sins, that (without God’ll 
wonderful mercies) the land will suddenly 
mourn by his hand : I have every year expected 
the sweeping plague to come and take away 
two-thirds of the nation for the sins that lie 
upon us ; and truly, notwithstanding the minis- 
ters of Ood do preach, and call, and cry aloud, 
vet nobody regards them. Truly, from the ma- 
gistrate to the very peasant, there is abundance 
of neglect to the true service and fear of Gbd, 
that my soul has bled and groaned within me, 
as I have gone up and down the streets, and as 
I have lain in my bed. And I must ingenu- 
ously confess to you, that I have pot oiy:e or 
twice, nor a hundred times, but a thousand 
times, wished myself dissolved, and in another 
w'oi'ld. I have been sick of it, not for any 
want, but with tlie mere trouble, the dislike 
that did 30 displease me, to see all manner of 
business in tumults and disorders, and sin, and 
all manner of wickedness; tlidt truly I liavo 
had no pleasure (these latter years) in the 
world ; indeed 1 have hot. 1 have (to my poor 
wife) said many a hundred times, Lord God, 
that thou wbrt in thy grave, and 1 too, were it 
not for these poor children; truly, I could beg 
it of God, seeing all people are in combustion, 
npng tied in love and amity. When I was e 
boy, there was no such doings; iny. father, t 
told Von, was a minister, there was eight dr telv 
gentieinen. adjoining families, who kept a house 
of hospitality, loving friendship, peace qjid qpieN 
fiess ; but now there is no such tiling in the 
world : It it a new world, a world of inance anci 
difference; and it is to. blame, that brethren do 
not hang together in Unity. 

It is nxpe^ted, that l.diould dechirP here, as 
a dying man, somewhat tp free myself from. thoi^ 
aspersions, accusations, and calumnies, fh^ 
have been laid upon me; those marks with 
black coals that people have laid upon ine ; 

I do declare to you, there are a *57 

scandals that lie upon me. I shall not ju>tiw 
myself at all, but rather iiccuse iny seif, ihf t T 


•ban be communicated io the proper judges, Af » 

ted I'Will pnaeavdor that they may be .put out ain^.as St. Paul saiib, * l^hegreatest ot j^nprs. 
Wdiir Ifkol; - ' ■ But for those llmigs that ere laid updii me, 1 
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niitst clear Aj faniilr and my repotatiooy as I 
■ ^an before Gad, and' in Jesus Christ. It is laid 
upon me, tliat I should take HOOL of Dr. 
Heffiyt*s ladyy for CO kssisc her in the helping 
her husband chat was, in the getting him a par- 
don or reprieve. To that I answer, (I know 
hot ivheiher I shewed yon, Mr. SheriiFs, my 
lady's certificate or no ; I heard not of this bu- 
siness till within these two nights) I never heard 
of her, nor her husband, in such a manner ; no, 

1 would not have had chat sin mixed with my 
UockI, not for ten thousand worlds; 'I should 
have thought, whenever it had entered into my 
cogitations, I should have thought myself eter- 
nally lost : But about that, I sent Mr. Gray, of 
Black Friars, who rode 32 miles the other night, 
and he hath brought a certificate under her la-.J 
Mysbip’s hand to the king; which certificate, if I 
tliey will go to iny wife, they may have it, and 
print ir. She writes, shewing it to tlie king's 
most excellent majesty, that she was informed, 
tliat Janies Turner, gentleman, a prisoner in 
Newgate, is accused for taking 200^ of 
her towards the reprieving of her husband ; 
she doth declare sne never knew him, nor 
iieard of him, therefore she is bound in con- 
science to firee him ; and so she humbly takes 
her leave. This is attesteil by that gentleman, 
^*ithan affidavit under the band of sir John 
Brampston, kni|ht. She got a letter from se- 
cretary Thurlow, wherein he writes, and sets 
forth alt the hu^iness. That one col. Whetton 
had 235/. of my lady Hewyt, to procure this 
business ; and that wlietton did pretend, that 
he had given Thurlow 100/. of it to that pur- 
po^, which he there, junder his hand, denied 
that he ever received one penny, directly or 
indirectly; so that Whetton was the person 
clearly accused, and she sent me word, she b 
suing him for the money ; so for that I hope I 
have vindicated myself before God and the 
world. 

In the second place, tliere is another calumny 
thrown iipon roe, and that is. That 1 should 
cosen or deceive the king that now is of some 
money, when I was beyond sea with hiinj truly, 
it is well known to tlmasands of the world, I 
was never out of England, never beyond sea 
with the king, never cozened him of a penny; 
tbilt 1 have served him and bis fatlier with all 
^ the sotetliDce that I had, with my blood, and 
with nil my fortune and goods, as a hearty sub- 
ject should, and I pray God receive my soul but 
with a difop of his mercy, so sore as I served 
the bid king, and prayed for him, and loved him. 

The first cbTtimission that ever I bad, was 
dUett captain of horse to Wiltiam marquis of 

ewcastle, in his own regiment ; I gave him 
the triiop, fourscore and seventeen men, well 
buesed ; I jsever received one penny advance 
for the said troop, and but one week's pay for 
myieif aad officers, aad three weeks pay for my 
tfOopbrStinalbrny life not a penny more: i 
senfed him faithfully four years, or therevbbiita. 

. X was a prisoner at London house, .a| York, in 
.the Tower, at the council of stai^i^ oonrt- 
manlidi, and the cpun^il of war w Oliter*s: I 


was a prisoner at Luton in Bedfordfthire ; bring- 
ing the king up from Newark to Oxford, 1 was 
wounded, diot in the neck, and taken prisoner < 
And 'tis Very well known by Mr. William Cot^ 
ton, who is one of the gentlemen harbinj^ers 
of the king’s, he is the anciemest to this king, 
and hath served his father in that office ; It 
was his fortune to be hard by when I was shot, 
who was then a stranger to me, hut he being 
one of the kiUg’s servants, and hearing a lieu- 
tenaint colonelof the king’s Was slain, he came 
in ; after I was shot, 1 was crept into an hedge 
among briers and tliorns, so deep, that he was 
forced to cut a way to come at me, and so drew 
roe out, or I had died there. I was prisoner at 
Luton, so to St. Alban's where I lay in cure in 
the compter, 'till it cost me my first penny rec- 
koning, sixty odd pounds in gold ; they trusted 
me, and took my word 'till I could send to York, 
where my wife lived, nineteeo miles beyond 
York ; When 1 was able to jide, 1 was brought 
to town, put into London-house, where I abided, 
and paid my ransom, no excharige would 
be allowed. The king that is dead, (of blessed 
memory) sent three exchanges for me, bis own 
trumpet, Sir Marmnduke Langdale’s trumpet, 
and my own trumpet. The committee at St. 
Atban^s returned the trumpeters word that I was 
dead, for my wounds were mortal, and so I be- 
lieve they Hid tbttok I was dead. Afterwards I 
had command of more than one troop, and 1 
was lieutenant-colonel to sir John Preston, and 
was eldest captain to the marquis of New- 
castle. 

Sir Rd. Ford. I have no pleasure to inters 
rupt you ; if you have any thing to say, that 
may fit you for your change, as marks (for 
avoiding these inconveniences,) to the people— 

Turner. I have Hone, Sir Richard. 

Sir Ad. Ford. I do not appprehend this a 
proper work for a dying man ; in good earnest 
meebrnks, it is not a proper work, for you to 
pve this narrative now of affairs in the army. 

Turner. I have but a few words more; I 
have wholly told you, that it was my own con- 
trivance, and nobody’s else, that I come hither, 
andtherefore I do justly suffer hereby the hand 
of God and justice ; and 1 do desire all Chris- 
tian people, that either hear me, or see me, or 
shall bear of me, that th^ will take warning 
by me ; it is the first offence of this nature 
that ever 1 had to do withal in my life. God 
is my witness, as I said before, I never knew a 
thief or dishonest man, but I avoided them : 
But I say, and 1 could wish with all my s<iul, 
and I draire it earnestly, that all people would 
take warning by me this day, and to avoid, a« 
much as maybe, all sins in general: And I 
most declare to you likewise, Jbat if it had 
pleased God that two of the officers had not met 
me, and arrested me in St. Mnry-Axe, between 
two and three of the clock, and carried me 
here to the Hoop tavern, where they staid me, 
Mr. Tryon had had every pehtiy worth of hit 
goods and money, and not mt a farthing, nor 
a hair of bis bead ; but 0<^ forgive them. A 
great deffi.ofUame hath Ihin upon me about 
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th<^ villains^ who ware half drank, and beat 
Mr. Tryori. I say, he had had all hit goods 
again. God above thgt hears me, knows my 
soul, it ivas not intended to rob him, or to hurt 
him, it was to ingratiate myself : the reasons 1 
told him yesterday, lie is the worse man, the 
best part of 10,000/. since his wife died ; and I 
had lately discovered which way and bow : I have 
told him of the person, but this is not a place 
to name him, or speak of these things ; 1 hope 
God will give him wisdom to avoid dangers, and 
to malte good of what I told him yesterday ; a 
worse thing will come : for he will be robbed 
indeed, if he have not a care ; He should have 
been robbed about a year since, and he did em- 
ploy me to enquire after it, and discover it^ I 
have given him warning several times : lie is an 
honest brave gentleman, a good Christian, and 
an honest, charitable man. fiut, Mr. Sheriffs, 
assure yourselves, so sure as I arn going to 
heaven, I shall be there in glory, so sure had Mr. 
Tryoii (if J had not met with those two foolish, 
timorous officers) have had his goods and money 
again, there never bad one word of this business 
been known. It was a sad fate, that these two 
fellows out of a little fear should be the occa- 
sion of my coming hither; but God forgive 
tliem ; Stubs and Lyon, 1 mean, these two vil- 
lains, I have nobody to thank for my blood, but 
them ; and yet do I free tliem, and freely forgive 
them : And 1 forgive the ivhole world, as freely 
fis I desire God and Christ Jesus should for- 
give me. Mr. Sheriffs, are you satisfied in this? 
Would you have me say any more touching 
the fact ? 

Mr. Sheriff^, It is satisfaction to us, if you 
are satisfied yourself. 

Turner. This morning as I was coming out 
of the prison, to add scandal to scandal, one 
came and charged me I should clear myself 
about a tire in Lothbury, in the new buildings, 
whether 1 had any hand in that; the Lord 
Jesus Christ knows my soul, ’till even now they 
asked mo the question, 1 never thought of it, 
but was then heartily sorry, and in my bed 
when I beard of it. Another sent me a letter, 
but 1 tore it, one John Marshall, touching some 
money that was lost in Coleman-Street ; lie 
might as well have asked the person to be 
born, as have asked me, for I knew not of it. 
And one brought a deed of one Katharine, I 
forgot her other name, alack, I know nothing of 
it. There was another large paper put into 
iny hands, touching a man that died in my 
house, one Turner, a tall^ proper gentleman, 
a clothier of Kept ; he came to my house, and 
desired me to furnish one Daihtry with 500/. 
which he had a place at the Custom-House for : 
This Turner was a stranger to me, only a name- 
sake : It is thought, as by the paper was hinted, 
that he should have something put in his drink, 
wliich should occasion his death ; he drank 
nothing at ray house, more than what my wife 
€tnd self^ and two or three honest gentlemen, 
that were there. . He t6ld my wife once. 
Cousin, saith he, * I am very ill, pray give roe A 
• cup of yonr water he had dfwuk a glass or 
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two of wine; diere was but one botde. among 
five of them ; and soon after, this gentleman 
fell asleep, with his hand on his cheek, and 
never waked again : He died of an apoplexy, or 
lethargy, as the Coroner found it. I most 
clear myself of this, because I have received a 
paper, it was at the end thereof hinted, Wlie- 
ther 1 did know if Daintry was not concerned 
in this business ? The man could not put any 
thing into our drink sure ; I have heard of your 
Spanish cricks, bat I must free Dainti 7 of that, 
according as L understand it. He was to do 
Daintry ike courtesy, and surely he would not 
so reward him. 1 believe Daintry was as free 
as any body ; but the Jury and Coroner did re* 
turn, that he died of God s visitation, a natural 
disease, and 1 hope 1 have satisfied the world 
of that. 

Ordinafy of Newgate. Pray tjol. Turner,' 
know you nothing of a glass jewel, delivered to 
the countess of Devonshire, in the room of 
another ? 

Turner. I know nothing of such a thing ; I 
never bad any jewels of her in my life; she. is 
an honourable person, she will not speak of 
such a thing. 

I will now give account of my faith. I have 
been bred up a true Protestant of the PrimU 
l^ive Church of England ; my father bred ine> 
and instructed me very strictly iu the law of 
God : I will not tell you when I came to ap- 
prentice, I will let that alone : I am free of the 
company of Drapers ; and I have lived civilly 
and honestly in St. Martin’s, at the upper end 
of Cheapside ; I am sure there are a thousand 
sorrowful souls and weeping eyes for me this 

Sir Rd, Ford, Pray put that little time that 
you have to spend here to good use, and leave 
off these reUtions. 

Turner, Have a little patience, let me satisfy 
the world of some particulars ; I was a constant 
church-inaii, it is well known to my parishion- 
ers; I never durst see a man in the church 
with Ins hat on, it troubled me very much. If 
a mail comes before a judge on earth, he is not 
suffered to wear his bat, much less should they 
before the magistrate of magistrates, the God 
of Heaven. 

Sir Rd, Ford, Hear me one wo^ ; those 
reverend persona about you, methinks they 
should admonish you to leave off these dis- 
courses. 

Ordinary, We press to the condemnation of 
a man’s seU^ that he might be justified in God’s 
sight. • 

Turner, Mr. Sheriff, I wilt hold you but n 
^ery little while longer ; I do here truly confess 
that I have been, as I have said, a very great 
sinner, guilty, of all the sins in the world. 

Ordinary, Speak to some particulars. 

Turner, Pray, be quiet, can yei** 

cially iha* ofprophaneness; I arn ind’v seii**ih/c, 
heartily sorrowful for my sins ; hihI J dv» beg of 
God, of his infinite mercy, through the luerits 
of Christ, who died for me, to wasli away ,all 
my sins, and all tbe sins of this people iwc pro- 
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senr, and all'tlie sins of the is hole world. 1 do 
beg^ that God will opeo the heart of any man 
diat staggers in fniih, to confirm him. I do 
say* and pawn my salvation upon it, That no 
man dare gainsay that Jesus Christ died for sin- 
ners, of whom 1 am chief: That man that lays 
hold upon Christ by faith, tlie gates of hell 
shall tieier prevail against him. Truly, I am 
thought to be a great drinker, a company- 
keeper; my occo^ions did call me to taverns, 
but I -Mess God, 1 think there is no man (par- 
don me, for I will not speak it with ostentation,) 

I hope no man ever saw me disguised in drink, 
to my knowledge, except it was when 1 was a 
boy. I am truly, heartily, and sincerely sor- 
rowful for my sins: I do confess them before 
my God, and the whole world, that the least of 
niy sins are able to throw me into hell; but 
that the blood of Jesus Christ, that doth wosh 

away the sins of the whole world, hath purged 
and cleansed mine. I say, I do here heartily, 
solemnly, and wholly confess my sins, and am 
truly sorrowful for them ; that is my confession, 
with more trouble of soul than I am able to 
exprc«>s. He/re I Inf^e made my true and faiih- 
ful Confession. In the second place, I have 
made restitution, so far as in me lay ; the gen- 
tleman hath every one of his jewels again, 
every fartbing-worih; nay, he hath 2, 0002. 
worth more than he missed, therefore there w'as 
no intention of felony : But my ssid fate in 
meeting with those two sad odicers, God of 
his mercy everlastingly forgive them— — 

Jlfr. Ordinary, Express your cliariiy as to 
the world. 

* Turner, Do not put me out of my way, 1 
must go -Step by step. First, I have give n you my 
own coiift s«ioii : secondly, I have made resti- 
tution, I have restored all to my power : the 
third thing that is behind of a Christian, is my 
true and unfeigned repentance, and my charity 
to the wliole world ; that God, that is the 
searcher of all sixrets, that tries the reins,- that 
knows all the inner parts, knows my soul, that 1 
long and desire to he with Jesus Christ in glory. 

Mr. Ordinary, Which is best of all. 

Turner, 1 am in perfect charity with the 
whole world ; it is expected by 9ome, that I 
should fall upon some persons to recriminate on 
them ; 1 shall not do it, the Lord God of his 
infinite mercy forgive them. It was reported 
to his majesty, that on Sunday last I was drunk 
and that I abused this reverend person Mr. 
Ordinary : This news w'as brought me by 
some that were present when the king was told 
such stories, that I was drunk, and ranted, and 
swore God damn me, and God sink me, and 
that 1 had 5,000/. and I would have a pardon 
and cared not for the business, and would have 
a pardon when I pleue. This great reproach 
was thrown upon me to the. king, and ihaL 
with some other scandals, lias taken ofiT the 
kino’s afiectioiis : but/ihis is altogether false, 
for mr. flicks, my landlord, can tell, that on 
Sunday uiorning he would have had me drank 
my morning’s draught ; I cold him, no, I would 
not drink : I only drank one small cup uf cydei 


in the morning, two little glasses of sack, and 
one glass of claret at dinner. . I went to church 
rich this reverend gentleman, where I received 
great deal of comfort to my soul, for which 
thunk him : He made a sound scholar-like 
sermon, and fit for persons in our condition. 

I di<i perceive they wanted a clerk, and 1 took 
upon me to officiate os clerk, and I was happy 
I had that opportunity. 1 came home, and 
remained in my . cliamber. About eight or 
nine o’clock, Justice Stringer came to mein 
Chancery- Lane, and two or three knights and 
ersons of quality, eight or nine in ail : they 
ud one bottle of sack omong them, of which 
I drank one little cup : and for the swearing of 
those oaths. I did not do it, 1 hate them, they 
were untruths, and the Lord forgive them that 
raised that scandal. 

Sir, I must desire that you would now join 

pvith me in prayer ; but I have forgot one thing, 
t is short : that night the sessions broke up, 1 
was put in the Hole : it is a most fearful, s^d, 
deplorable place; Hell itself, in comparison 
cannot he such a place ; there is neither bench, 
stool, nor stickjur any person there ; they lie 
like swine upon the ground, one upon another 
howling and roaring ; it was more terrible to 
me than this death : 1 would humbly beg, that 
Hole may he provided with some kind of boards 
like a court of guard, that men may lie down 
upon them in case ; for when they should be 
best prepared for tlieir ends, they are mbst tor- 
mented, lying only upon the ground ; they had 
better take them and hang them as soon as 
they have their sentence. 

Jackson^ the keeper. Seventeen out of nine- 
teen made their escapes out of that Hole, they 
having only a form tliere. 

Turnir, I did with these poor souls pray 
heartily ; none were able to pray, poor crea- 
tures ! two were dying ; I prayed with them, 
comforted them, assisted them, and gave them 
fiveshillings when I came out of the Hole : now 
pray join with me in prayer. 

Sir Richard Furd. if 1 did think there were 
a reprieve to come for you, I could be content- 
ed to spin out the time thus ; bur, in good 
earnest, I expect none ; unless you had an 
apprehension you were not to die, you would 
not thus run to so many itnpertiiiencies, that 
methinks, cannot fit you for death. 

Turner, Truly, 1 expect none ; pray join 
with me in prayer. 

(Then he prayed some tfme, and Mr. Wel- 
don, the ordinary of Newgate, joined with 
him in prayer,) 

Mr. Ordinaty, The Lord Jesus have mercy 
upon thee ! 

Turner, Mr. Sheriffs, God he with ye : 
pray remember my duty and respects to my 
Lord Mayor, and to all the aldermen, and to 
all their families. 

Turner, Executioner, I charge you^ meddle 
notwidi mycloaths. 

Serjeant i. Col. Turner, we will tgke care of 
t them. 

Turner, << Lord, I am assured to be witli 
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thee in^ irlory ; I do rely and depend, all in all, afterwards taking it in his hand, kissed it> and 
upon Chribt: refuse not my soul at the last put it on his neck himsell; then alter he had 
hour, i have none in heaven, nor none in earth, fitted his cap, and put it on, he went out of the 
nor any thing but thee to rely upon ; and cart upon the ladder. The eiecutiooer tied 
therefore into thy hands, both now, and for him up, and pulling the rope a litth*, says 
ever, I commit my soul, my body, my spirit, Turner, What, dost thou mean to choak me? 
in sure and certain hopes of a joyful resurrec- pray, fellow, give me more rope: what a siin* 
tion at the day of judgment, wiiere I must ap- pie fellow is this ! how long have you been ex« 
pear and give account of my sins ; but Jesus ecutioiier, that you know not yet how to put 
Christ hath washed them away in his blood the knot? 

Pray, doctor, let me beg you to read those Mr. iSrcActr, Minister, out of a window near, 
verses in the second of the Hebrews, to comfort Mr. Turner, have you remembered those four 
me, being the 14, 15, 16, 17, and 18 verses, things I spake to you of ? 

Forasmuch then as the children are partakers Turner, 1 have done them. 

of flesh and blood, he also himself likewise Mr. Seeker, I trust this hour of heaviness 

took part of the same, that through death he will be an hour of happiness. 

might destroy him that had the power of death. Turner, 1 am assured of it. 

that is the devil: and deliver them who, through Mr. &c/ber. A living Christian in a d>ing 

fear of death, were all their life-time subject to hour is the best of all. The Lord be with you, 

Jbondage. For verily he took not on him the and the Lord carry your soul safe through the 
nature of angels, but he took on him the seed jaws of death, to the joys of life ! 
of Abraham ; wherefore, in all things it behoved Turner, £ doubt not, but through a dark 
him to be made like unto his brethren, that he cloud £ shall see a bright Saviour. Executioner, 
might he a inQrciful and fliithful high-prieat, in look ye, turn me not otT, untill you have the 
things pertaining to God, to make recoiicilia- sign from me, which shall be by laj^ing my right 
tioii for the sins of the people ; for in that he hand on my left shoulder. The Lord God for- 
himself hath sulTered, being tempted, he is able give thee, 1 do. 

to succour them that are tempted.” In the midst of some private ejaculations, 

oflering to pull down his cap, he espied a gen- 
After thi«, he gave 40 shill logs to n minis- tie woman at a window iiigfi, kissed his hand, 
ter, to be given to the poor of that parish, and said, Your servant, mistress.-^-— His cap being 
18 shillings mid sixpence more, to be delivered pulled down, be lifted up his hands, and said, 
to his wife, to be given to his young son's I disclaim any desert of mine own, there is 
school-m aster. nothing in me ; look upon me through Jesus 

Turner, Mr. Jackson, God be with you : Christ. Lord Jesus, receive niy soul ! ' and 
remember me to my landlord, and all there, thereupon giving tlie sign, the executioner 
My two children, 1 hope, will be freed. Mr. turned him ofl. And after some short time he 
Sherilf, must 1 hang all day ? was cut down, and bis body conveyed to a ' 

Sir Richard Ford, You will be cut down, as house near, there to rest for a space, uiitill 
soon as you are dead. they provided for him decent burial. 

2'urner, Pray tell me true, Mr. Sheriff. The confluence of people from the gaol to 

Sir Richard Ford, You will not hang above the place of execution was very great, beyond 
half an hour. the memory of any upon the like occasion. 

Thereupon, he directed the executioner to During his imprisonmeiit, and to the last 
take off his halter from his shoulders; and breath oflife, his carriage was very undaunted. 


218. The Trial of Margaret Feel aud George Fox, for not 
taking the Oath of Obedience :* 16 Charles II. a. n. 1664, 
[6 Harleian Miscellany, 258.] 


The Examination and Tri a l of M A ROARET 
FELJL and GEORGE FOX (at the several 
assizes held at Lancaster, the 14th and 
16th days of the first mouth 1663*4 ; and 
the ^9th of the sixth month 1664) for their 
obedience to Christ's Command, who 
saith, “ Swear not at all Also some- 
thing in Answer to Bishop Lancelot An- 
drew's Sermon concerning swearing. 

Matt. XV. 6. 

^ Thus have you made the Commandment of 
God of none Effect by your Tradition.” 

She was called to the bar, and when sh'e 
was fit the order was given to the gaoler, 


by the Judge, to set a stool and a cushion for 
her to sit upon ; and she bad four of her daugh- 
ters %vith her at the bar, and the judge said. 
Let not, Mrs. Fell's daughters standout the bar, 
but let them come up hither, they shall not 
stand at the bar ; so they plucked them up, 
and set them near where the judge sat: then, 
after a while, the Mittimus was read, and the 
judge spoke to her, and she stood up to the 


* f^ee this Oath aud some account of^e Jaw 
:onnected with it in the Notes to the Case or 
Fohn Crook. Isaac Grey, and John Bolton, 

801. — See also the Case of Isaac Marr^t and 
>thers, in ft Note, p. 309, sup. 
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bar, md he began to speak to her as foU ' 
loweth : ■ 

Judge, He said, Mrs. Fell, you are com* 
mitred by the justices- of peace for refusing to 
take the oath of obedience ; and 1 am com- 
manded, or sent by the ..king, to tender it to 
any that shall refuse it. 

Mnrgaret Fell, 1 was sent for from my own 
house and family, bat for what cause or trans- 
gresHion I do not know. 

Judge. 1 am informed by the justices of 
peace in this county, that you keep multitudes 
of people at your house, in a pretence of wor- 
sbippioe God ; and, it may be, you worship 
him in part, but we are not to dispute that. 

Marg. Fell, I have the king’s word from 
his own mouth, That he would not hinder mr 
of my religion. God forbid, said he, that T 
should hinder you of your religion, you may 
keep it in your own house : and 1 appeal to 
all the country, whether those people that meet 
me at my house be not a peaceable, a quiet, 
and a godly honest people I And whether 
there hath been any juac occasion of olTence 
ffiven by the meeting that was kept in my 
house? 

Judge, If you will give security that you 
will have no more meetings, I will not tender 
the oath to you : you think if there be no 
fighting nor quarrelling amongst you, that 
you keep the peace, and break no law ; but 1 
tell you. That you are a breaker of the law, 
by keeping of unlawful meetings ; and again, 
you break the law, in that you will not take 
the oath of allegiance. 

JUarg. Fell. I desire that I may have the li- 
berty to answer to those two things that are 
charged against me : and, first, for that which 
is looked upon to be matter of fact, ivhich is 
concerning our meetings ; there are several of 
my neighbours that are of the same faith, prin- 
ciple, and spirit, and judgment that I am of ; 
and these are they that meet at my house, and 
I cannot shut my door against them. 

Judge, Mistress, you begin at the wrong end, 
fi>r the first is the oath. 

^ Marg, Fell. I suppose, that the first occa- 
aioQ of tendering to me the oath, was, because 
of meeting ; but, as for that, if 1 have begun 
at the wrong end, 1 shall begin at the other : 
and, first, then as to the oath, the substance 
of which is allegiance to the king ; and this I 
shall say, as for my allegiance, I love, own, 
and honour the king, and desire his peace and 
welfare, and that we may live a peaceable, a 
quie^ an^ godly life under bis government ac- 
cording to the Scriptures, and this is ray alie- 
uance to the king ; and os for the oath itself, 
Christ Jesus, the king of kings, hath com- 
manded me not to swear at all, neither bj 
heaven, nor by earth, uor by any other oath. 

Judge. He called for the statute-book, and 
the grand jury to be present : then one of the 
justices, that committed her, said, Mrs. Fell 
You know, that, before the oath was teiiderei: 
lbs yqp, we offered, that, if you would put in 
' security to have no more meetings at your 
^K^usci we would not tender the oath to you. 


Marg, Fell, I shall not deny that. ^ 

Judge. If you will yet put in security that 
ou will have no more meeting?, I will not 
lender it to you. 

Marg. Fell spoke tO' the judge, and the 
:ourt, and the rest of the people : You all 
^>rofess here to be Christians, and likewise you 
profess the Scriptures ; so in answer to those 
hiiigs that are laid against me; 

First (John iv.^ Ciirist Jesus hath left upon 
record in the Scriptures, that (Jod is a spirit, 
and that: his worship is in the spirit and truth ; 
and that he is seeking of such worshipers to 
worship him in which spirit, 1 and those that 
licet, in my house, meet and worship God, in 
obedience to his doctrine and enmmund. 

Secondly, Mat. iv. The same Christ Jeshs 
hath cominatided, in plain word**, that 1 should 
■lot swear at all ; and, for obedience to Christ’s 
doctrine and command, am 1 here arraigned 
chis day ; and so, you being Christians, and 
professing the same things in words, judge of ^ 
those things according to chat of God in your 
consciences, and 1 appeal to all the country, 
whether ever any prejudice, or hurt, those 
meetings did ? 

So, after she had spoken of the ivnrship of 
God ill spirit, and obedience to Christ's doc- 
trine and command, 

Judge, You are not here for obedience to 
Christ’s commands, hut for keeping of unlawful 
meetings ; and you think that if you do not 
fight, or quarrel, or break the peace, that you 
break no law, but there is a law against un- 
lawful meetings. 

Marg, Fell, What law have I broken for 
worshipping God in my own house ? 

Judge, What law ? 

Marg. Fell, Aye, What law have I broken 
for worshipping God in my own house ? 

Judge, The common law. 

Marg, Fell, I thought you had proceeded 
by a statute. Then the sheriff whispered to 
him, and mentioned the statute of the d5th 
of Kliz. 

Judge, I could tell you of a ]a\v, but it is 
too penal for you, for it might cost you your 
life. 

Marg, Fell. 1 must offer and tender my life 
and all for my testimony, if it be required of 
me. Then the latter part of the statute was 
read to the jury for tlie oath of obedience ; and 
the judge informed the jury and the prisoner, 
concerning the penalty of the statute upon re- 
fusal, for It would be.to the forfeiture or all her 
estate, real and personal, and imprisonment 
during life. 

Marg. Fell. I am a widow,' and my estate' 
is a dowry, and 1 have five children unpre- 
ferred ; and, if the king’s pleasure be to take 
my estate from me, upon the account of my 
conscience, and not for any evil or wrong 
done; let him do as be pleases; and further^ 
I desire that 1 may speak to the jury of the 
» occasion of my being here. 

Judge. The jury is to hear nothing, bni me 
to tender you the oath, and you to Ttfiisc it or 
take it. 
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Marg, Fell, You will let me have the liberty 
that other prisoners have, and then she turned | 

to the jury, and sakl Friends, I am here ^ 

this day upon the account of niy conscience, 
and not for any evil or wron(; done to any man, 
but for obeying Christ's doctrine and com* 
mand, who hath said in the Scripture, That 
God is a spirit, and that his worship is in the 
spirit and truth, and for keeping meetings in 
the unity of his spirit, and for obeying Christ's 
command and doctrine, who hath said, Swear 
not at all ; am 1 here arraigned this day : now 
you profess yourselves to be Christians, and 
you own the Scripture to be true, and, tor the 
obedience of the plain words of Scripture, and 
for the testimony of my conscience, am I here; 
so I n.>w appeal to the witness of God in all 
ycur consciences to judge of me according to 
that. 

Secondly, you are to conr^ider this statute | 
what it was made for, and lor whom it was 
made, for papists ; ami the oath was allegiance 
to rhe king. Now, let yonr consciences judge. 
Whether we be the people it was made for, 
who cannot swear any oath, at all, only for 
conscience sake, because Christ commands not 
to swear at all. 

Judge. ThcMi the jodge seemed to be angry, 
and said, She was not tliere upon the account 
of her conscience ; and said, She had an ever- 
lasting tongue, you draw the whole court after 
you, and she continued speaking on, and he 
still crying, Will you take the oath or no? 

Marg, Fell, It is upon the account of my 
conscience, for, if 1 could have sworn, £ had 
not been here. 

Secondly. If I would not have meetings in 
my house, 1 need not to bave the oath ten- 
dered to me, and so I desire the jury to take 
notice, that it is only for those two things that 
1 am here arraigned ; which are only upon the 
account of my conscience, and not for any 
evil done against any man : then the judge 
was angry again, and bid them tender her the 
oath, and hold her the book. 

Judge, Wdl you take the oath of allegiance ^ 

Alaf'g, Fell. I have said already, that I own 
allegiance and obedience to the king at his 
just and lawful commands ; and I do also owe 
allegiance and obedience to the king of kings, 
Christ Jesus, who hath commanded me not to 
swear at all. 

Judge, That is no answer; will you take 
the oath, or will you not take it ? 

Mitrg, Fell, I say, 1 owe allegiance and 
obedience unto Christ Jesus, who commands 
me not to swear. 

Judge, 1 say unto you, That is no answer : 
Will you take it, or will you not take it ? 

Marg, Fell, If you should ask me never so 
often, 1 must answer to you : the reason why 
1 cannot take it, is, because Christ Jesus hath 
commanded me not to swear at ail ; I owe my 
allei p;iance and obedience onto him. 

Then one of the justices, that committed 
ber, mid ; Mrs. Fell, you may with a good 
confqtence, if you cannot take the oath, put in 


security, that you may not have any more 
meetings at your house. 

Murg, Fell. Wilt thou make that good. 
That I may, with a safe conscience, make an 
engagement to forbear meeting**, for fear of los- 
ing my liberty and estate? Wilt not thou, and 
yuu all here, judge of me, that it was for saving 
my estate and liberty that 1 did it ? And do I 
not in this deny my testimony? And would not 
this defile iny conscience ? 

Judge. This is no answer : will you take tho 
oath ? We must not spend time. 

Marg, Fell. I never took an oath in my life ; 
I have spent my days thus far, and I never took 
an oath ; 1 own allegiance to the king, as he is 
* ing of England, hut Christ Jesus is k ing of iny 
conscience. — Then the clerk held out the 
•ook, and bid her pull off her glove, and lay 
!ier hand on the book. 

Marg. Fell. I never laid my hand on the 
bbok tu stvear, in till niy life, and I never was 
at this assize before ; 1 was bred and born in 
his county, and have led iny life in it, and I 
was never at an assize before this time, and I 
‘ less the Ltird, that 1 am here this day upon 
this account, to bear testimony to the truth. 
— Then they asked her if she would have the 
oath read. She answered : 1 do not care if I 
never hear an oath read ; for the land mourns, 
because of oaths. 

Judge. Then the judge cried, Take her 
away. — 'riicn they took her civilly away ; and 
asked her if she would give security, That she 
would have no more meetings. 

Marg. Fell. Nay, I can give no such se« 
curity, I have spoken enough for that. * 

Then George Fox was called beftire judge 
Twisdofi ; being a prisoner, the gaoler brought 
him in. 

Judge. What, do you come into the court 
with your hat on ?— And then the gaoler took 
t off. 

George Fox. Peace be amongst you 
And said. The hat was not the honour that 
came down from God. 

Judge. Will you take the oath of allegiance, 
George Fox ? 

Geo. Fox. I never took oath in my life. 

Judge, Will you swear, or no ? 

Geo. Fox. Christ commands we must not 
swear at all ; and the apostle : and, whether 
must 1 obey God, or man, judge thee, I put it 
to thee. 

Judge. 1 will not dispute with thee, George 
Fox. Come, read the oath to bun. And so 
the oath was read, and, when it was read, 
give him the book, said they ; and so a man, 
that stood by him, held up the book, and said, 
our hand on the book. 
eo. Fox. Give me the book in my hand. 
Which set them all a gazing, and as in hope 
he would have sworn. Then when he got the 
book in his hand, he held up the book, and 
said : This book commands me not to swear, 
if it be a bible, I will prove it ; and he saw it 
was a bible, and be held it up ; aa® then tlw 
plucked it forth of his hand again, and cned. 
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WilL you swear ? Will you take the , oath of 
ali^iaoce, yea, or nay i 

Geo, Fox. My ailegiance lies, not in oaths, 
but in truth and faithfulness ; for 1 honour all 
men, much more the king : but Christ saith I 
must not swear, the great Prophet, the Sa- 
viour of the world, and the Judge of the world: 
end thou sayest 1 mubt swear : whether must 
I obey Christ, or thee ? For it is in tenderness 
pf conscience that I do* not swear, in obe- 
dience to the command of Christ and the 
Apostle ; and for his sake I suffer, and iu obe* 
dience to his command do I stand this day ; 
and we have the word of a king for tender con- 
sciences, besides his speeches and declarations 
at Breda : and dost thou own the king ? 

Judge. Yes, I own the king. 

* ' Geo. Fox, Then why dost not thou own his 
speeches and declarations concerning tender 
consciences ? To the which he replied no- 
thing ; but George said, It is in obedience to 
Christ, the Saviour of the world, the judge of 
the world, before whose judgment-seat, ail 
men mu^t be brought, that 1 do not swear, and 
am a man of a tender conscience. And then 
the judge stood up. 

Judge. 1 will not be afraid of thee, thou 
speaks so loud, thy voice drowns mine and the 
court’s ; I must call for three or four cry era to 
drown tlw voice, thou hast good lungs. 

Geo. Fox. I am a prisoner here, this day, 
for the Lo^d Jesus, that made heaven aiid 
earth, and for his sake, do we suffer, and for 
him do I stand this day ; and, if my voice 
was five times louder, yet should I sound it 
oi/t, and lift it up for Christ’s sake, for whose 
cause I stand this day before your judgment- 
seat, in obedience to Christ’s commands, who 
commands not to swear, before whose judg- 
ment-seat you must all be brought, and give an 
account. 

Judge. Sirrah, will you take the oath ? 

Geo. Fox. I am ntme of thy Sirrah, I am no 
Sirrah, I am a Christian : art thou a judge, and 
sits there to give names to prisoners? Then 
thou ought not to give names to prisoners. 

Judge, I am a Christian too. 

Geo. Fox. Then, do Christian works. 

Judge. Sirruh, thou thinkest to frighten me 
with th^ words, and looked aside, 1 am saying 
so again. 

Geo. Fox. I speak in love to thee, that doth 
not Income a judge, thou oughtest to.iiistruct 
'a prisoner of the law and Scriptures, if he be 
ignorant and out of the way. 

Judge. George Fos, I speak in love Co thee. 

Geo. Fox, Love gives no names. 

Judge, Wilt thou swearj will thou take the 
oath, yea or nay ? 

. Geo, Fox, As 1 said before, whether must I 
obey man, judge ye. Christ commands 

not to swear, and if thou, or ye, or any minis- 
ter, or priest herd will prove that ever Christ, 
or his apostles, after they had forbidden swear- 
ing, cominfUided men sliould swear, 1 will swpar, 
and, several priests being ihere^ yet not one did 
appear. 


Judge. George Fox, will you swear, or no ? 

Geo, Fox. It is in obedience to Christ’s com- 
mands I do not swear, and for his sake we 
suffer, and you are seusible enough of swearers, 
how they first swear one way, then aaother ; 
and if I could sWear any oath at all, upon any 
occasion, L should take tbat, but it is nut deny- 
ing oaths upon some occasion, but ail oaths, 
according to Christ’s doctrine. 

Judge. I am a servant to the king, and, the 
king sent me not to dispute, but be sent me to 
put his laws in execution, wilt tbou swear? 
Tender the oath of allegiance to him. 

Geo. Fox. If thou love the king, why dost 
thou break his word, and not own his decla- 
rations and speeches, to tender consciences, 
from Breda, for 1 am a man of a tender con- 
science, for in obedience to Christ’s command 
I am not to swear. 

Judge. Then you will not swear, take him 
gaoler. 

Geo. Fox. It is for Christ’s sake, I cannot 
swear, in obedience to his commands I suffer, 
and so the Lord forgive you all. 

And so the mighty power of the Lord God 
was over all. 

Tke Appearance of Makgarkt Fell the 2nd 
time, being the \tjih duif irj' ike ufuremea-^ 
tioned month, 1663-4. 

Judge. Mrs. Fell, you stand here indicted 
by the statute, because you will not take the 
oath of allegiance, and I am here to inform you, 
what the law provides for you in such a case*, viz. 

First, If you confess to the indictment, the 
judgment of a Fremunircis to pass upon you. 

Secondly, If you plead, you have liberty to 
traverse. 

Thirdly, If you stand mute and sny nothing 
at all, judgment will be passed aguinst you, 
to see what you will cliuse, of those three ways. 

Marg. Fell, I am altogether ignorant of 
these things, for I had never the like occasion, 
so I desire to be informed by thee which of 
them is the best for me, for J do not know ; 
and so several about the court cried, Traverse, 
traverse. 

Judge. If you will be advised by me, put in 
your traverse, and so you have liberty, until 
the next assizes, to answer your indictment. 

Marg, Fell. 1 had rather according to thy 
own proposal have a process, that 1 inight have 
liberty until the next assizes, and then to put 
iu a traverse. 

Judge, Your traverse is a process. 

Marg. Fell. May not I have a process, and 
put in my traverse the next tussizes, I am in- 
formed, that was the thing that thou intended 
chat 1 should have. 

Judge, You shall have it 

Marg, Fell. Tbat is ail I desire.— Then, a 
clerk of the Crown-office stood up and whis- 
pered to the judge, and said it was contrary to 
law, and saicfl must put iu my traverse now. 

* Judge. I would do you all the favour 1 can, 
but you must enter your traverse now. 
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Marg, Fell. I acknowledge thy favour and 
mercy* for thou hast shewn more mercy than 
my neiglibours have done* and 1 see what thou ’ 
hast done for me, and what iny neighbours 
have done against me ; and I know very well,' 
howto make a distinction, for they who have 
done this against me, they have no reason 
for it. 

Judge. I Have done you no wrong, I found 
you liere. 

JMarg, Fell. 1 had not been here hut by iny 
neighbours. 

Judge. What say you, are you willing to 
traverse ? 

Marg. Fell. If T may not be permitted to 
have that which 1 desire, that is, longer time, 

I must be willing to criiver^e, till the next 
■ assizes ; and that upon this account, ihatl have 
something to inform thee of, which 1 did not 
speak on the lust time, when 1 was brought 
before thee ; The justices which committed 
me, they told me they had express order from 
above ; but they did not shew me tlie order, 
neither indeed did I ask them for it, hut I 
heard since, that they have given it out in the 
country, that they had an order from the 
council, others said they had an order from 
the king. — ^'fhe Sheriff said thero was express 
order ; and also justice Fleming, said, there 
was an order from the king and the council ; 
so the country is incensed, that I am some 
great enemy to the king, so 1 desire that I 
may have this order read, that 1 may know 
what my offence is, that I may clear myself. 

Judge. 1 will tell you what that order is, 
we liave express order front the king, to put ail 
statutes and laws in execution, not only against 
you, hut all other people, and against Papists if 
they be complained 

Marg. Fell. Will that order give the justi- 
ces of peace power to fetch me from my own 
house, to tender me the oath ? 

Judge. Mistress we are all in love, if they 
had an order believe they had one. 

Marg. Fell. If they have one, let them shew 
it, and then I can believe it. 

Judge. Come, come, enter the traverse. 
Marg. Fell. I had rather have had more 
time; that 1 might have informed the king, con- 
cerning these things. 

, Judge. You may inform the king in half a 
year’s time, so now let us have your friend 
called up. 

Then, after she was tone down, the judge 
called her back again and said, if you will put 
in bail, you may go home, and have your li- 
berty till the next assizes, but you must liot have 
such frequent meetings. 

Marg. Fell. I will rather lie where I am. 
for af I told you before, I must keep my con- 
science clear, for that I suffer. 

The 16th day of the same month, Georgi 
Fox was brought before the Judge the second 
time, where he was a little bfiended at his hat, 
heing the last morning, before he was to 4^ 
part away^ and not many people. 

Judge. The judge he read a paper to him, 


hich was, whether he would submit, stand 
mute, or traverse, and so have judgment pass* 
he spake these and many more words so very 
loftly, and in haste, that George Fox could not 
.ell what he said. 

Geo. Fox desired it might be traversed 
and tried. 

Judge. Take him away, then 1 will have no 
more witli him, take him away. 

Geo. Fox. Weil, li ve in the fear of God, and 
do justice. 

Judge. WIty, have 1 not done you justice I 

Geo. Fox. That which thou hast done hath 
been against the command of Christ. 

Ihis with much more was spoken, which 
could not be cullecU*d. 

And then George Fox was called up, the 
l29th day of the sixth inunth in the year 1664., 

At tHe Assizes holden at Lancaster, Mar* 
garet Fell brought to the bar, the Indictment 
read to the Judge, Come will you take the 
oath ? 

Marg. Fell. There is a clause in the Indict* 
ment, that the Churcli-Warcleiis informed of 
something which seeincth, that that should be 
the ground or first occasion of this Indictment, 
I desire to know what that information was, 
and what the transgression was, by which I come 
under this law. 

Judge. Mistress, we are not to dispute that, 
you are here indicted, and you are here to an* 
swer, and to plead your Indictment. 

Marg. Fell. I am first to seek out the ground 
and the cause whereof I am indicted; you 
have no law against me, except 1 be a trant* 
gressor ; the law is made for the lawless i and 
transgressors ; and except 1 be a transgressor, 
ye have no law against me, neither ought you 
to have indicted me, for being that the Church* 
wardens did inform, my question is, what mat* 
ter of fact they did inform of, for I was sent 
for from niy own house, from amongst, my 
children and family, when 1 was about my 
outward occasions, when I was in no meeting, 
neither was it a meeting-day ; therefore 1 desire 
to know what this first foundation or matter of 
fact was, for there is no law against the inno* 
cent and righteous, and, if 1 be a transgressor, 
let me know wherein. 

Judge. You say well, the Law is made for 
transgressors, but Mistress, do you gu te 
church ? 

Marg. Fell. I do go to Church. • 

Judge. What Church ? 

Marg. Fell. To the church of Christ. ' 

^ Judge. But do you go to church amongst 
other people, ye know what 1 mean. 

Marg. Felt What dost thou call a church, 
the house' or the people? The house ye nil 
know is wood and stone; but if thou call 
the people a church, to that I shall answer : 
As for the church of England that now is, I 
was gathered unto the Lord's troth, 
which I now stand a witness, befpre this chun^ 
was a church. I was separat'd. from the geuo^ 
ral worship df the nation, when there was auo* 
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ther set vap than chat which is now, and was 
persecuted by that power that then was, and 
stirred miich hardship; and would you have 
us now to deny our faith and our principles, 
which we have suffered for so many years ; 
and would you now have us turn from that 
which we have borne witness of so many years, 
and turn to your church contrary to our con- 
science^ 

Judge. We spend time abihit those things, 
come to the matter in hand, lyhat say you to 
the oath and to the Indictment? 

Marg. Fell. 1 say this to the oath, as I have 
aaid in this place berore now, Christ Jesus hath 
commanded me not to swear at all, and that 
is the only cause and no other; the righteous 
Judge of Heaven and Earth knoweCh, before 
whose throne and justice ye must all appear 
one day, and his eyes sees us all and behnids us 
all at this present, and he hears and sees all 
our words and actions; and therefore eveiy 
one ought to be serious, for the place of judg- 
ment is weighty ; and this 1 do testily unto you 
here, where the Lord’s eye beholds us all, that 
for the matter or substance of the oath, and 
the end for which it was intended, 1 do own 
one part, and deny the other ; that is to say, 
I do own truth and faithfulness and obedience 
to the king, and all his just and lawful de- 
mands and commands; 1 do also deny all 
plotting, concrivings against the king, and all 
Popish Supremacy and Conspiracy, and I can 
no more transgress against king Charles in 
thpse things, than I can disobey Christ Jesus 
hit commands ; and by the same power and 
virtue of the same word, whldi hath com- 
manded me not to swear at all, the same doth 
bind ine in my conscience, that I can neither 
plot nor contrive against the king, nor do him 
nor no man upon the earth any wrong ; and I 
do not deny this oath, only because it is the 
oath of allegiance, but I deny it, because it is 
an oath, because Christ Jesus hath said 1 shall 
not swear at all, neither by Heaven, nor by 
Earth, nor any other oath ; and, if I might gain 
the whole world for swearing an oath, I could 
not, and whatever 1 have to lose this day, for 
not swearing of an oath, I am willing to offer 
it up. 

Judge. What sav you to the indictment? 

Marg. Fell. What should I say, 1 am clear 
and innocent of the wronging any man upon 
the earth as my little child that stands by me 
here, and if any here have any thing to lay to 
my charge, Jet them come down and testify it 
here before you all ; and, if I be clear and in- 
nocent, you have no law against me : Then 
colonel Kirby and the sheriff whispered to the 
Judgef and 1 looked up and spoke to colonel 
Kirby, and said, iei us have no whispering, I 
will not have so many judges one of one side, 
and another ofanoiheri^ here is one judge that 
is to be judge : and the judge said No, No, I 
will not hear them ; and then I called to co- 
lonel Kirby, and said, If thou have any thing 
to Uy to my charge, or to speak against me, 
come, coma down here, and testify against me; 


and I said. The judge represents the king’s per- 
son and his power, and i own that. 

Judge. Jury, take notice she doth* not taki 
the oath. 

Mjtrg. Fell. This matter is weighty to me, 
whatsoever it is to you, upon many accounts, 
and 1 would have the Jury to take notice of 
it, and to consider seriously what ^ they are go- 
ing te do ; for I stand here before you upon 
tlie account of the loss of my liberty and my 
estate. 

jSecondly. I stand in obeying Christ’s com- 
mands, and so keeping my conscience clear, 
which if I obey this law and king Charles’s 
commands, 1 defile my conscience and trans- 
gressetli against Christ Jesus, who is the king 
of my conscience, and the cause and controversy 
in this matter, chat you all are here to judge 
of this day, is betwixt Christ Jesus and king 
Charles; and I am bis servant and witness this 
day, and this is his cause, and whatsoever I 
suffer it is for him, and so let him plead my 
cause when he pleaseth. 

And the judge said to the jury, Are ye all 
agreed, have ye found it ? And they said. For 
the king. 

Jkfargarei Fell then spoke to the judge, and 
said, 1 have council to plead to my indict- 
ment; and he said he would hear them after- 
wards in arrest of judgment; so the court 
broke up for that time ; and, after dinner 
when they came again, they intended to have 
called us ^ at the first, and they had called 
Geoige Fox out, and was calling me ; and I 
stepped up to the bar, and desired the judge 
that be would give us time till the next morn- 
ing to bring in our arrest of judgment ; and 
the judge said at tlie first we should, and 1 was 
stepping down to go my way: and the judge 
cali^ me back again, and said, Mistress Fell, 
you wrote to me concerning your prisons, that 
they are bad and rains in, and are not fit for 
people to lie in ; and, 1 Haswer^d, the sheriff 
doth know and hath been told of it several 
times ; and now it is raining ; if you will send 
to see, at this present, you may see whether 
they te fit for people to he in or no ; and co- 
lonel Kirby stood up and spoke to the judge to 
excuse the sheriff, and the hodnebs of the 
room ; and I spoke to him, and said, If you 
were to lie in it yourselves, you would think it 
hard, but your minds is only in cruelty to com- 
mit others, as William Kirby here hath one^ 
who hath committed ten of our friends, and 
put them into a cold room, where there was 
nothing but bare boards to lie on, where they 
have laid several nights, some of them old an- 
cient men above tnreescore years of age, and 
known to be lionest men in their country 
where they live ; and when William Kirby 
was Hsked, why they might uot have liberty to 
sbiff for themselves for beds ? he answered and 
said, they were to commit them to prison, bu€ 
not to provide prisons for them ; and we asked 
him who should do it then ? and he said,, the 
king; And then tte judge spoke to him and 
said, they should not do so, they should Itl 
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them have pritons fit for men, with ieveral 
more such like words ; and then at that time 
we were returned to our chambers again ; the 
next daj we were called about the tenth hour^ 
and- 1 stood up to the bar, and said 1 had coun« 
sel there, and named them, that the judge 
might assign them to speak ; and I said 1 had 
two or three words to speak before them, and 
I said, I did see dll sorts of prisoners that did 
appear before the judge received mercy, what 
the law would afford them; but we desired 
only to receive Justice and law, and the judge 
said what are we here for else ; so I stepped 
down, and the lawyers spoke and shewed the 
judge several errors, and defects and places of 
contradiction, and confusion in the indictment 
at which the judge seemed' to give ear to some 
of them, others he seemed to wave ; but he 
made a pause and a stop, and seemed dissatis- ' 
fied, and then called George Fox ; and so 
then when he came to plead, and bringing that 
by which his indictment was quite quenched ; 
and then they put the oath to George Fox. 
Again the judge spoke to the lawyers and said, 
he would consider of those particulars they 
had spoken to, and he would sj^ak to his bro» 
ther Twisden before he passed judgment upon 
me ; but, if 1 do pass judgment, you may have 
a writ of error ; and the lawyers answered him 
again, will you pass an erroneous judgment my 
lord ? so after they had called ' the grand jury, 
and tendered George Fox the oath again, they 
returned us to our chambers ; and when they 
had drawn another indictment of George Fox, 
and found it, they called us again in the after- 
noon, and George Fox pleaded to his indict- 
ment and entered bis traverse; when he had 
done, the judge spoke to me, and said. If such 
a word had been in, which was not in mine, 
but it was in George Fox’s (and yet it was nei- 
ther of those words, by which his indictment 
was quashed) but, if that had been in mine, he 
said he would nut have passed sentence, but, 
being that it was not there, he passed sentence 
of premunire; then 1 stood up and told him 
that he had said to iny council, that 1 might 
have a writ of error to reverse it ; he said I 
should have what the law would afford me; 
so 1 said. The Lord forgive thee for what thou 
hast dune, and this law was made for Popish 
recusants, but ye pass sentence bn; on few of 
them. ^ Margaret Fell, 

The loti Auixet holden at Lancaster, the a9th 
of the sixth month, 1G64. 

I George Fox, being called before the 
judge, was put aitiongst the felons and mun- 
therers, and there stood amongst them above 
two hours, the people and the justices, and 
the judge gazing upon me; and they tried 
many tliines before the judge, and they called 
me to the oar, and then the judge caused me 
to be brouglit, and he then Caased the jury to 
be called, and thm he asked the justices W,he- 
tber they had tendered me the dath et the 
sessions, and they said they bad; attd' the 
judite caused the book tobejpven tb tbe jus- 

TOL. YU 


tiees for them to swear, th^ tendered me the 
oath according te the indictment, and some 
of them would have refiised, and the judge 
said he would do it to teke hwayocceslon, this 
theie might be no occasion ; and, when the 
justices and jury was sworn, the judge asked 
me whether 1 had not refused to take the 
oath the last assise ? and I said I never toek' 
an oath in my life, and Christ the saviour and 
judge of the world saith, Swear not et all; 
and the judge asked me whether or no I had 
not refused to take the oath the last assiset f 
and I answered, the words that I said to them 
was, that if they coald prove either priest or 
teacher, or justices, that, after Christ and the 
apostles had forbidden swearing, that after- 
wards they commanded that men should 
swear, I would swear. 

The judge said he was not at that time 
to dispute whether it was lawful to swear, 
but to enquire whether or no I did refuse to 
take the oath. 

George, Those things as concerning plotting 
and the pope’s foreign powers, &c. contained 
in that oath, 1 utterly deny. 

The judge said, 1 said well in that. 

George, 1 said to them again as before, 
if they could prove, that, after Christ and the 
apostle forbad swearing, that again they com- 
manded to swear, I would swear ; but Christ 
and the apostle commanded not to swear,^ 
therefore 1 should shew forth Christianity, for 
1 am a Christian. 

The judge asked me again, whether I denied 
the oath, what did 1 say 1 • 

George, What would thou have me to say ? 
I liave told thee before what I have said. 

The judge asked me if 1 would have those 
men to swear that 1 had taken the oath ? 

George, Would thou have those men to 
swear that I have refused to take the oath ? 
at which the court burst out into laughter ; I 
asked them if this court was n playhouse; 
where is mvity and sobriety, for that did IM 
become themr and so the indictment being 
read, I told the judge I had something to spedk 
to it ; and I asked him whether all the oath 
was not to be put into the indictment, and he 
said yes ; why, then, said 1, here is * pretended 
to be derived and his heirs and successors^' 
left out; and I asked him whether the oath 
was to be put to the king^s subjects, and he 
said yes. 

1 answered, why am not I put in as^ 
subject ? hut the word * subjectf i9*left out of 
the indictment, which is in tiie oath, and so 
makes it not the same oath. Jury, take no- 
tice of it ; bht the judge said,, 1 must speak to 
the jury ; at which words the jtidge read the 
oath, and found it was as 1 h»d said ; bo he' 
stood up, and said he could put the o**^*^^ 
me, «ir any man in the court, and so they b^ 
gait to be disturbed in themselves; al«t> iho 
justices. Atid there began to be a murmuring 
against the clei^s; and the judge 
.and begah to cover the error; so 1 asked 
tber the la»t eleventh day of Janoiilry the 
i gT 
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Bjons were kept at Lancaster, wliich they call 
Mondajr, and whether or no the sessions was 
not on that they call. Tuesday, the 12tli of Ja- 
mary ; all people take your almanacks, and 
•at whether any oath was tendered G. F. the 
11th of January, whether the sessions was not 
upon the 12th ; and the clerks and people 
looked their almanacks, and saw it was the 
12th; and thejud^ asked whether the 11th 
Was not the first of the sessions, and they an- 
swered there was but one day, and it was the 
12th; and the judge said then it was a great 
mistake; and then all the justices was struck, 
and some of them could have found in their 
hearts to have gone olT, and said they had 
done it on purpose, and said, what clerk did it? 
and a great stir was amongst them : and then 
I spoke to the jury, how that they could not 
bring me in guilty according to that indict- 
ment; and the jiid^e said I must not speak to 
the jury, but he would speak to them, apdsnid 
they inight bring me in guilty, I denying the 
oath ; then I said what should you do with a 
form then, and do not go according to it ? 
then you may throw the form away, and then 
1 told the jury that it lay upon their con- 
sciences, as they would answer the Lord God 
before his judgment seat, before whom aU must 
he brought ; and so the judge spoke to me, 
And said he would hear me afterwards any 
reasons 1 could allcdge, wherefore he should 
not give judgment against me, and so he spoke 
to the )ury ; and 1 bid him do me justice, and 
do jiistice, and so the jury brought in for the 
kipg guilty. 

And I told them then that the justices had 
forsworn tlieniselves and the jury both, and so 
they had small cause to laugh as they did a 
Jictle before, and to say I was mad ; and, be- 
fi»re I had brought forth ray reasons, I stood a 
little while, and the judge said he cannot dis- 
pute ; but then the petmle said, he is too cun- 
ning for them all, after I had brought forth my 
reasons, how contrary to their own indictment 
they liad done and sworn, and brought me in 
guilty: Oh, the envy and rage, and malice 
was among them against me, and lightness, 
but the. Lord confounded it all, that abundance 
of it WM slain ; and so 1 told them 1 was no 
lawyer, and the judge said he would hear me 
wbut I could aliddge before he did give judg- 
ment; and so I cried. All people might see how 
they had forsworn themselves, and gone con- 
trary to tlieir indictment, and so their envy 
and malice fWas wonderfully stopt, and so pre- 
sently Margaret Fell was called, who had a 
great deal of good service amongst them ; and 
ao the court broke up near the second boor ; 
many more words was spoken concerning the 
troth. 

And so in the afternoon we were brooght 
opto have sentence passed upon us, and so 
Margaret Fell desired that judjpncnt and sen- 
tence might be deferred till the next morning ; 
and we aissired nothing but law and justice at 
hff bands, for thieves had mercy; and 1 de- 
sired tim judge to send some to see say pri- 


son, being So bad, they would put no creature 
they had in it, it was so windy and rainy ; and 
1 told him that colonel Kir6y, who was then 
on the bench, said I should be locked up, and 
no flesh alive should come at me ; ana most 
of the gentry of the country being gathered 
together, expecting to hear the sentence, 
but they were crost that time ; so I was had 
away, to liiy prison, and some justices, with 
colonel Kirby, went up to see it ; and when 
they came up in it they durst scarcely go in it, 
it was so bad, rainy, and windy, and the bad- 
ness of the floor ; and otiirrs that came up 
said it was a jakes house, I being removed out 
of the prison which I was in formerly ; and so 
colonel Kirby said 1 should be removed from 
thatplaco erelong, that 1 should be sent unto 
some securer place; for he spoke to the judge 
in the court, saying, that he knew that the jus- 
tices would join witn him; but the judge said, 
after 1 have past sentence 1 will leave him to 
the jailor % und how I was not a fit man to be 
conversed with, none should converse u'ith me ; 
and all the noise amongst the people was that 
I should be transported ; and so the next day, 
towards the lltli hour, we was called forth 
nguin to liear the sentence and judgnicnt ; buc 
Murguiet Fell was called first before me to the 
bar, and there was some counsellors pleaded, 
and luund many errors in her indict luent, ond so 
she was taken by, after the judge had lu kiiow- 
iedged them, and then the judge asked what 
they could say to mine ; and 1 wuh willing to 
let no man plead for me, but to sneak to it 
myself ; and, though Margaret Fell had some 
that pleaded, for her, yet she spoke as much 
herself as she would ; and though they had 
the most envy again it me, yer the most gross 
errors was found in mine ; and before 1 cauie 
to the bar 1 was moveti to pray, tout the Lord 
would confound ttieir wR-kc-diiedS and envy^ 
and set his truth over all, and exalt his seed ; 
the thundering voice answereii, I have glori- 
fied thee, and will glorify thee again; Mid I 
was so filled full of glory, that my head and 
ears was filled full of it ; and that when the 
trumpets sounded, and the judges came up 
again, they all appeared as dead men under 
me ; and so when I was to answer to the 
errors of the indictment, seeing that all the 
oath, as he said himself, was to be in, I told 
him there was many words of the oath left 
out, which was * pretended to he derived, and 
his heirs and successors* and I bid them look 
the oath, and look the indictment, and they 
might see it, and they did, and found it^accord- 
ing to my words; and I asked them whetlier 
the last assizes bolden at Lancaster was in 
tlie 15th year of the king, which was the 10th 
day of March, and they said, nay, it was the 
16th year; then, said 1, look your indictment, 
and eee whether or no it is not the 15th year, 
and then they were ail of a fret both judge and 
jestiees, for it was the 15th in the indictment ; 
tlien the judge bid them look whether Majn- 
garet Fell’s was so or no, and it was not so $ 
I told them I had something else to ^eak con** 
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cerning tli^ indictment, but they said nay, I 
had spoken enough, so the indictment was 
thrown out; so I told them that they had small 
(»use to laugh as they had done a little before, 
for they anight see how the justices and the 
jury were forsworn men, and so 1 bid him do 
me justice, and he said, 1 should have law ; and 
the judge said 1 was clear from all the former, 
and he started up in a rage and said, but he 
would prefer the oath to me again i I told him 
they had example enough for swearers and false 
swearers, both justices and jury, yesterday be- 
fore their faces, for I saw before my eyes both 
justices and jury liad foi'sworu themselves, who 
heard the indictment ; and so he asked me, 
whether 1 would take the oath ? I bid him do 
me justice for mv false imprisonment, all this 
while; fur what had 1 been prisoner all this 
while for, for 1 ought to be at liberty ; Then 
be said 1 was at liberty, but 1 will put the 
oath to you again : Then I turned me about, 
and cried, All people, take notice this is a 
snare, and all was mighty quiet, and all peo- 
ple was struck and astonished ; and he caused 
the grand jury to be called, for he had called 
them before, when 1 was there, when he saw 
they would be overthrown, and the jury would 
fail! have been dismissed ; but he told them, 
be could not dismiss them, for he had business 
for them, and they might be ready, when he 
called them, and 1 felt iiis intent, chat if I was 
freed he would come on again ; so 1 looked 
him in the face, and he was judged in himself, 
for he saw that I saw him ; so he caused the 
oath to be read to me again, and caused the 
jury to be called, and then when the oath was 
read, he asked me whether 1 would take the 
oath, or no ; and, the jury standing by, 1 told 
him, 1 never took oath in my life, and he bid 
them give me the book, and 1 bid them give 
it me ill my hand and I opened it ; and he bid 
me swear, and I told him tlie book bid swear 
not at ail ; again he bid me swear, and 1 told 
him, the bow said 1 should not swear, and 
held it open to them, and said by the book, I 
would prove that men should not swear. 

And if they would prove, after Christ and 
the apostle had forbidden swearing, that after- 
wards they commapded to swear, then 1 would 
swear, for 1 was a man of a tender conscience; 
and, if they had any sense of a tender con- 
science, they would consider this; and the 
judge asked me, whether 1 wpuld Cake the 
oath ? And bid them give me the book again : 
1 told them, ye give me the book to swear, and 
the book saim t should not swear at ^all : and 
so you may prison the book : The judge said, 
be would imprison George Fox ; 1 answered, 
nay, you may prison the book, which snich 
swear not at all; and the sheriff and the judge 
said, the angel swore in the Revelations; 1 
^swered, t bring forth my first begotten ^n 
into the world, saith God, let all the angels in 
heaven worship him, who saith swear not at 
all; and the judge said often, he would not 
dispute ; and. so then 1 spoke much to the 
jiiiyi how that it was for Christ’s sako^ that 


which I did; and therefore none of them to 
act contrary to that of God in their con- 
sciences, for before his judgment-seat they 
must ail be brought; and foraU^ose things 
contained in the oath, as plots, and perse- 
cuting about religion, and the pope’s power, 
&c. 1 denied them in my heart, and I am a 
Christian, and shall shew forth Christianity, 
this day, and it is for Christ's sake that I stand, 
for it IS ^ lotish shabim dc col dabor and 
they all gazed, and there was a great calm, 
and they took me away ; . but triere were 
many more words, both to the jury and to 
them. 

'i'hen, in the afternoon, we was called again, 
whei‘e 1 stood among the thieves a pretty 
while, with my hat on, ac the last the gaolea 
took it off ; and when I was called to the bar, 
the jury brought in guilty for the king, and the 
judge asked me what I could soy for myself^ 
I bid them read the indictment, 1 would not 
answer to that I did not hour; and, as they 
read, the judge bid them take heed it was not 
false again ; and they read it so amazedly^ that, 
when riiey spoke to me, 1 did scarcely undcr-^ 
stand what they said, and the judge a^cd me. 
What 1 would plead? I told them, 1 desired 
to have a copy of that indictment, and to have 
some time to answer to it, for the last 1 had 
but lately, and never heard it read but once, 
and then in the court, and so the judge asked 
me, what time I would have? And L said till 
the next assizes, and the judge said I should : 
Then he asked again, what 1 w'ould plead ? I 
told him 1 was not guilty at all ol denyjug 
swearing, swearing obstinately and wilfully, and 
those things contained in the oath, as Jesuitical 
plots, and foreign powers, I utterly dc* 
nted them ; and he said, 1 said well in that s 
And the judge said, the king was sworn, the 
parliament was sworn, and the justices and he 
was sworn, and the law was upheld by oaths £ 
I told them, they had sufficient experience of 
men’s swearing ; Had not the Justices and jury 
forsworn themselves ? And had they not read 
the book of martyrs, how many of the martyrs 
suffered, because they could not iwear, both in 
the ten persecutions, and in Bonner’s days^ 
And the judge said, 1 would ,thc laws were 
otherwise; Then I said, our yea is yea and pur 
nay nay, all along ; and if we transgress our 
yea And nay, let us suffer as they do that break 
an oath, and so to deny swearing is not a 
new thing in obedience to Christ’s command ; 
and 1 said this we had scut to tl^p king, who 
said it was reasonable: And so, after several 
more words, I was had away to my chamber^ 
beiug, as 1 was before, to answer to the indict- 
ment ; and so the truth and power of the Lord 
God vras glorious over all, and many spirits 
was crost grievously in their envy and malice. 

There was many things spoken both to judge, 
jury, and people, which were too large to mea- 
tion. _ .. . 

And to the judge told Fell her 

sentence, and! lie upon a new indictment. , 

W. « « - 
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Tbcra ibUp^s an Argument^ on tho unlawfal* one of his Sermons upon the Third Command- 
ness ofswearing^ with this title; meet; the place that he treats upon is in 

Jen the 4th, the words are these : * And thou 
^ Something in Answer to bishop Inncelot * shalt swear, the Lf>rd liveth, in. truth, in judg- 
Andrews’s l^rmon concerning Swearing, being * meat, and in righteousness.’ ’’ 


219. A Trial of Witches, at the Assizes held at Bury St. Edmond’s 
for the County of Suffolk : 17 Charles II. a. d. 1665. Before 
Sir Matthew Hale,* knt. then Lord Chief Baron of his Ma- 
jesty’s Court of Exchequer. Taken by a Person then attend- 
ing the Court. London : Printed for William Shrewsbery, at 
the Bible, in Duck-lane, 1682. 


[See the Cases of Mary Smith, a. d. 1616, 
Afire, vol. 2, p. 1050 ; of the Essex Witches, 
^ D. 1645, ante, vol. 4, p. 817 ; of Lloyd 
and others, a. n. 1682, and of Wenham, a. 
Du 1712, post. The Case of Malcolm Mac- 
gregor cited in the Note, voL 4, p. 829, is 
mow more fully reported in Maclaurin’s 
Arguments and Decisions, &:c. p. 595, 
(where the pannel is called Callum Macgre- 
TOr, alias John Grant). To this report Mr. 
Maclaurin has suldoined an argument, in 
lirhich, upon principle and from analogy, he 
questions the soundness of the decision in 
mvour of the prescription, and this he says, 
^ may be done with tho less diffidence, as a 
contrary opinion was given by some of the 
judges not many years ago.” In the Ab- 
stract of the Laws of New Engla^nd (which, 
as Mr* Davenport observed, should rather 
be indtled, ** An Abstract of a Code or Sys- 
tem of Laws prepared for tlie Commoii- 
ifealth of the Massachusetts Ba^ for al- 
though, when they compiled their laws they 
made this abstract their plan in general, yet 
they departed from it in many instances, and 
in some which were ver^ material) printed 
in London in 1655,.and inserted in Hutclim- 
son’s Collections of Papers fonuing the third 
, Yoluine of his History of Massachusetts Bay, 
the third and fourth articles of the seventh 


chapter are these : III. Witchcraft, which 
is fellowship coveimnt with a familiar 
Spirit, to be punished with death. IV. Con- 
eulters with witches not to be tolerated, but 
eltlier to be cut off b^r death or banishment, 
or other suitable punishment.” New Eng- 
land seems to have had its share of witch- 
craft in the 17th century. The following Ac- 
c»>unt is 'extracted from Hutchinson’s His- 


tory : 

" The confusion the country was in from the 
supposed witchcrafts, seems to have occa- 
sioned an adjournment of the general court 
on the 2Dd of J uly, to the second Wednes- 


^ In allusion to this Trial, Foster, in his 
Preface, observes of Hale, that < the rectitude 
of his intentions^ while under the strong bias 
•’ of strong prejudices, might sometimes betray 
him into great mistake*^' 


day in October, 1692 ; very little public bu* 
siness having been done during the session. 

' The great noise which the New England 
witchcrafts made throughout the English do- 
minions, proceeded more from the general 
^nic witlr which all sorts of persons were 
seized, and an expectation that the conta- 
gion would spread to all parts of the coun- 
try, than from the number of persons who 
were executed, more having been put to 
death in a single county in England, in a 
short space of time, than have suffered in all 
New England from the first settlement until 
the present time. Fifteen years had passed, 
before we find any mention of witchcraft 
among the English colonists. The Indians 
were supposed to be worshippers of the De- 
vil, and their powows to be wizards. The 
first suspicion of witchcraft among the Eng- 
lish, wns about the year 1615 ; at Springfield 
upon Ctainecticui river, several persons were 
supposed to be under an evil hand, and 
among the rest iw'o of the minister’s chil- 
dren* Great pains were taken to prove the 
fact upon several persons charged with the 
crime, but either the nature of the evidence 
was not satisfactory, or the fraud was sus- 
pected, and so no person was convicted un- 
til the year 1650, when a poor wretch, Mary 
Oliver, probably wt^ary of her life from the 
general reputation of being a witch, after 
long examination was brought to confession 
of her guilt, but 1 do not find that she was 
executed. Whilst this enquiry was making, 
Margaret Jones was executed at diaries- 
town (see vol, 1, p* 150); and Mr. Hale 
tuentioDS a woman ht Dorchester, and ano- 
ther at Cambridge about the same time, who 
all at their death asserted their innocence. 
Soon after, Hugh Parsons was tried at Sprite- 
field and esc^ed death (id. p. 179). In 
1655 Mrs. Hihbins, the assistant’s widow, 
was hanged at Bbstqn (id. p. 187). lii 1662^ 
at Hartmcd in Connecticut, about 30 miles 
from Springfield upon the same river, ooo 
Anne Cole, a young woman who Jived oastt 
dopr to a Dutch family, and, no doubt, had 
Jeamed sometbing of the language, was sup- 
posed to be possessed with ctemooi^ who 
sometimus spsike Dutch, ami sQmetiincf J&sf 
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lish| and loiiictinies a langimge which aobody 
understood^ and who held a conference with 
one anotlier. Severid ininistera who were 
present, cook down the conference in writ- 
ing, and the names of several persons, men- 
tioned in the course of the conference, as 
actors or bearing parts in it ; particularly a 
woman then in prison upon suspicion of 
witchcraft, one Greensinith, who upon exa- 
mination confessed and appeared to be sur- 
prised at the discovery. She owned that she 
and the others named bad been familiar with 
a dsemon, who had carnal knowledge of her,^ 
aiul although she had not made a formal co- 
venant, yet she had promised to be ready at 
his cal], and was to have had a high frolic at 
Christmas, when the agreement was to have 
been sign^. Upon this confession she was 
execul^, and two more of the company were 
condemned at the same time.t In 1669, 
Susanna Martin of Salisbury, was bound 
over to the court upon suspicion of witch- 
crafl, but escaped at tliat time. She suffered 
death in 1692. 

In 1671, Elizabeth Knap, another 
alarmed the people of Groton in much the 
saese manner as Anne Cole had done those 
of Hartford ; but 4ier daemon was not so 
cunning, for instead of confining himself to 
old women, he railed at the good minister of 
the town and other persons of good characf- 
ter, and the people could nut then be pre- 
vailed on to believe him, but believed tbe 
ml, when she confessed she had been de- 
luded, and that the devil had tormented her 
in the shape of good persons ; and so she es- 
caped the punishment due to her fraud and 
imposture. 

** In 1673, Eunice Cole of Hampton was tried, 
and the Jury found her Not (legally) Guilty, 
but that there were strong grounds to suspect 
her of familiarity with the devil. 

^ In 1679, William Morse's bouse at Newbury, 
was troubled with the throwing of bricks, 
stones, ^c. and a boy pf the family was sup- 

* The Egyptians suppose a divine spirit 
may possibly approach a woman and produce 
in her the principles of generation ; but on the 
other side, that it is impossible for a man to 
have any such intercourse with a goddess. It 
is however altogetlier irrational, to believe that 
any god or demon is capable of a sensual love 
for human bodily form or beauty. Plutarch’s 
Life of Numa.’’ — Hutchinson. 

Tiie scheme of Grecian mythology, replete 
as it is with intrigues between gods and wo- 
men, goddesses and men, seems scarcely to 
admit the possibility of such congress being 
effected by those deities, in their proper per- 
sons. Homer tells us, that when Mars wes 
knocked down by Minerva, ** vt- 

Iliad, book dlj^v, 407# 
t Jan. 20, 1662, three wicches were con- 
demn^ at Hartford. Feb. 24. After one. of 
tbe witches wm hanged, the maid was well. 
Goffs' tbe regicide’s Diaiy 


' posed to he bewitched, who accused one of 
the peighbours ; and in 1682, the house of 
George Walton, a Quaker at Portsmouth, 
and another bouse at Salmon-falls, both in 
New-Hampshire, were attacked ^er the 
same manner. 

In 1683, the daemons removed to Connecti- 
cut river again, where one Desborough’s 
house was molested by an invisible hand, and 
a fire kindled nobody knew how, which burnt 
up great part of his estate ; and in 1684,Philip 
Smith, a judge of the court, a military officer 
and a representative of the town of lladley, 
upon die same river, nn hypochondriac per- 
son, fancied himself under an evil hand, and 
suspected a %voinan, one of his neighbours, 
and languished and pined away, and was 
generally supposed to be bewitched to death. 
While he lay ill, a number of brisk ladstried 
an experiment upon the old woman. Having 
dragged her out of her house, they hung her 
up until she was near dead, let her crown,ro]led 
her some time in the snow, and at last buried 
her in it, and there left her, but it happened 
that she survived, and tlie melancholy man 
died. 

Notwithstanding these frequent instances of 
supposed witchcrafts, none had suffered for 
near thirty years, in the Massachusets colony* 
The execution of the assistant or counsellor’s 
widow in 1655, was disapproved of by many 
principal persons, and it is not unlikely that 
her death saved tlie lives of many other infe- 
rior persons, r But in 1685, a very circum- 
stantial account of all or roost of the cases I 
have mentioned, was published, and mftny 
arguments were brought to convince the 
country that they were no delusions nor im- 
postures, but tbe effects of a familiarity. be- 
tween tbe devil and such ns he found fit for 
his instruments ; and in 1687 or 1688, began 
« more alarming instance than any which 
had preceded it. Four of the cliiidren of 
, John Goodwin, a grave man and a good liver 
at tbe north part of Boston, were generally 
believed to be bewitched. I have often 
heard persons, who were of the neiglibour- 
hood, speak of the great consternation it oc- 
sioned. The children were ail remarkable 
for ingenuity of temper, had been religiously 
educated and were thought to be without 
guile. The eldest was a girl of 13 or 14 
years. She had charged a laundress with 
taking away some of the family linen. The 
mother of the laundress was one of the wild 
Irish, of bad character, and gave the girl 
harsh laugu^c ; soon after which she fell 
into fits, which were said to have something 
diabolical in them. One of her sisters and 
two brothers followed her example, and it is 
said, were tormented in the same part of 
their bodies at tbe same time, although kept 
in separate apartments, and ignorant of on# 
another’s complaints. One or two tbm^ 
were said to be very remarkable; aU their 
comidatnts were in the day time, and thev 
rieptcomfortaW/aill night; they were Mracfc 
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dead at tbe sight of the Assembles Catechism, 
Cdttoii's Milk for Babes, and some other 

K >d books, but could read in Oxford Jests, 
pish and Quaker books, and the Common 
Prayer, without any difficulty. Is it possible 
the mind of man should be capable of such 
Strong prejudices as that a suspicion of fraud 
should not immediately aiiser But attach- 
ments to modes and forms in religion had 
such force tliat some of these circumstances 
seem rather to have confirmed the credit of 
the children. Sometimes they would be 
deaf, then dumb, then blind ; and some* 
times all these disorders together would 
come upon them. Their tongues would be 
drawn down their throats, then pulled out 
upon their chins. Their jaws, necks, 
shoulders, elbows and all their joints would 
appear to be dislocated, and they would 
jnnke most piteous outcries of burnings, of 
being cut with knives, beat, &c. and the 
marks of wounds were afterwards to be seen. 


It ' Obtained credit saffieient, together with 
other preparatives, to dispose the whole 
country to be easily imposed upon by the 
more extensive and more tragical scene, 
which was presently after acted at Salem 
and other parts of the county of Essex. Nut 

less. Upon her revival, she would tell of strange 
things she had met with in tliis and other 
worlds. When she met with the words, God, 
Christ, the Holy Ghost, in the bible, she would 
drop down with scarce any signs of life in her., 
Strange noises were often heard in and upon 
the house; stones came down the chimney and 
did great mischief. She complained of the 
spectre of Mrs. D— — y, a woman living in 
the town ; and once the mother of the girl 

struck at the place where the said D j 

was, and the girl said, * You have struck heron 
* the belly,’ and upon enquiry it was found, 

that D> y complained of a hurt in her belly 

about that time. Another time the mother 


The ministers of Boston and Charlestown 
kept a day of fasting and prayer at the 
troubled house; after wliich the youngest 
child made no more complaints. The others 
persevered, and the magistrates then inter« 
osed, and the old woman was apprehended, 
ut upon examination would neither confess 
nor deny, and appeared to be disordered in 
her senses. Upon the report of physicians 
that she was campon mentis, she was execut- 
ed, declaring at her death the children should 
not be relieved. The eldest after this was 
taken into a minister's family, where, at 
first, phe behaved orderly, but after some 
time, suddenly fell into her fits. The ac« 
eount of her affliction is in print ; some 
things are mentioned as extraordinary, which 
tumblers are every day taught to perform ; 
others scern more than natural, but it was a 
time of great credulity. The children r€^- 
turned to their ordinary behaviour, lived to 
adult age, made profession of religion, and 
the affiictioii they had been under they pub- 
licly declared to be one motive to it. One 
ef them I knew many years after. She had 
\ the character of a very sober virtuous wo- 
mon, and never made any acknowledgment 
of fraud in this transaction. The printed 
account was published with a preface by 
Mr. Baxter, who says, ' l*he evidence is so 

* convincing, that he must be a very obdu- 

* durate Sadducee who will not believe 

* the year 1720, at Littleton in the 
county of Middlesex, a family was supposed to 
be bewitched. One J. B. had three datigbcers, 
of 11^ 9 and 5 years of age. The eldest was a 
forward girl, and having read and heard many 
sCrange stories, would surprise tlie company 
where she happened to be, with her manner of 
relating them. Pleased with the applause, she 
went mm stories she had heard, to some of 
her own framing, and so on to dreams and vi- 
sions, and attaint the art of swooning and of 
being te all appearance for some time breath- 


struck at a place, where the girl said there was 
a yellow bird, and she told her mother she had 
hit the side of it’s head ; and it again appeared 

that D ^y*8 head was hurt about tne same 

time. It was common to 6nd her in ponds of 
water, crying out she sliould be drowned ; 
sometimes upon the top of the house, and 
sometimes upon the tops of trees, where she 
pretended she had flown ; and some fancied 
they had seen her in the air. There were often 
the *marks of blows and pinches upon her, 
which were supposed to come from an invisible 
hand. 

** The second daughter, after her sister had 
succeeded so well, imitated her in complaints 
of D— — y, and out did her in feats of run- 
ning upon the barn, climbing trees, 6cc, and, 
what was most surprizing, the youngest at- 
tempted the same feats, and in some instances 
went T>eyond her sisters. The neighbours 
agreed they were under an evil hund,and it was 
pronounced a piece of witchcraft, as certain as 
that there ever bad been any at Salem ; and no 
great pains were taken to detect the imposture. 
Physicians had been at first employed, but to 
no purpose; and afterwards ministers were 
called to pray over them, but without success. 
At length D ^y, not long after the sup- 

posed blows, took to her bed, and after some 
time died, and the two eldest girls ceased com- 
plaining ; the youngest held out longer, but all 
persist^ in it, that there had been no fraud. 
The eldest, not having been baptized, and Iteing 
come to adult age, desired and obtained bap- 
tism, and the minister then examined h» upon 
her conduct in the a6Beiir, and she persisted m 
her dedaratjons of iiinocency. In 1728, hav- 
ing removed to Medford, she offered to joia the 
church there, and gave a satisfactoiy acconat 
of herself to the minister of the town ; but he 
knew nothing of tlie share she had in this trans- 
acuqn. The Lord’s day before she was to be 
admitted, he happened to preach from thia 
text, " He that speaketh lies shall not escapei,” 
The woman supposed the sermon to be in|en4<* 



G5S] STATE'TRiALS, 17 Chaeuu U* Bury &. ^Mnumir. . [G54 


many y^ani before, Glanvil published liis 
Witch Stories ia England^ Perkius and other 
fionconformists were earlier ; but the great 
authority was that of sir Matthew Hale, re- 
vered in New-Eogland, not only for his 
knowledge in the law, but for his gravity and 
piety. The Trial cif the Witches in Suffolk 
was published in 16S4. All these books 
were in New-Bngland, and the conformijy 
between the behaviour of Goodwin's chil- 
dren and most of the supposed bewitched at 
Salem, and the behaviour of those in Eng- 
land, is so exact, as to leave no room to 
doubt the stories had been read by theNew- 
England persons themselves, or had been 
told to them by others who had read them. 
Indeed, this conformity, instead of giving 
suspicion, wns urged in confirmation of the 
truth of both; the Old Eneland daemons' 
and the New being so muen alike. The | 
court justified themselves from books of law, i 
and the authorities of Keble, Dalton and 
other lawyers, then of the first character, 
who lay down rules of conviction, as absurd 
and dangerous as any wliich were practised 
in New-£ngland. The trial of Richard 
Hathaway the impostor, before Lord Chief 
Justice lIoU, was ten or twelve years after. 
This was a great discouragement to prosecu- 
^ lions in England for witchcraft, but an effec- 
tual stop was not put to them, until the act 
of parliament in the reign of his late ma- 
jesty.* Even this lias not wholly cured the 

ed for her, and went to the minister, who told 
her nobody had made any ohjection against 
her; but being derennined to confess her guilt 
she disclosed the fraud of herself and hersUurs, 
and desired to make a fjiihlic ackno%vledgmcnt, 
in the face of the chuich; and accord jiitiiy did 
so. The two sisters, seeing her pitied, had h^- 
come actors also with her, without beinu moved 
to it by her, but when she saw them follow her, 
they all joined in tfie secret and acted in con- 
cert. They had no particular spite against 

D y; but it was necessary to accuse 

somebody, anu the eldest having pitched upon 
her, the rest followed. The woman’s com- 
plaints, about the same time tlie girl pretended 
slie was struck, proceeded from other causes, 
which were not then properly enquired into. 
Once, at least, they were in great danger of 
being detected in their tricks ; but the grounds 
of suspicion were overlooked, through the in- 
dulgence and credulity of their parents. M.S. 
of the Rev. Mr. Turell minister of Medford.” 
Hutchinson. 

* 1 remember to have heard a gentleman, 

vfho in other respects was very sensible, express 
his surprize upon the first news of this act. 
The parliament, he said, bad in effect declared 
that there were no evil spirits, he was afraid 
they would declare by another act that there 
are no good ones, 

** Erom 1694 to 1701, there were 11 persoQs 
tried fer witches before Lord Chief Justice 
Holt, all of whom ware. acquitted, la Scot- 


common people, and we hear of old women 
ducked and cruelly murdered within these 
last twenty years. Reproach then, for hang- 
ing witches, although it has been often cast 
upon the p^ple of New- England by those 
of Old, yet it must have been done with an 
ill grace. The people of N e w-England were 
of a grave cast, and bad long been disposed 
to give a serious solemn construction even to 
common events in providence ; but in Dld- 
England, the reign of Charles the second 
was as remarkable fur gaiety as any whatso- 
ever, and for scepticism and iDfidc]ity,asany 
which preceded it. 

** Sir William Phips, the governor, upon his ar- 
rival, fell in with the opin.i'^n pn vailing. J!^r. 
Stoughton, the licuteii:uit-g vernor, upon 
whose Judgment grec^l stres«> was laid, had 
taken up this notion, that although th(> devil 
might appear in the shape of a guilty person, 
yet he would never be permitted to assume 
the shape of an innocent person. * This opi- 

land 7 were executed for witches in 160r, upon 
the testimony of one girl about 11 years old.” 
Hutchinson. 

♦ ^ A gentleman of more than ordinary un- 

derstanding, learning and experience, desired 
me to write to N. England about your trials 
and convictions of witches, not being satisfied 
with the evidence upon which some who have 
been executed were found guilty ; he told me 
that in the time of the great reformation par- 
liament, a certain person or persons had a 
commission to discover and prosecute witches. 
tJfjon thej»e prosecutions many were executed, 
in at least one county in England, until, at 
length, a gentleman of estate and of great 
chararter for pi# ty was sircusecl, which put an 
end to the commission, and the judges upon a 
re-hearing, reversed many of the judgments; 
but many lives had been taken away. All that 
I speak with, much wonder that any man, much 
less a tnai-. of such -hdittes, learning and ex- 
perience as Mr. St*ui!' ti)n, should take up a 
persuasion, tli.vt the devil cannot assume the 
likeness of an innocent, to afflict another per- 
son. Tn iny opinion, it is a persuasion utterly 
destitute of any srdi'l reason to render it so. 
much ns probable, and besides, contradictory 
to many ins^^nces of fimts in history. If you 
think good, you may acquaint Mr. Stoughton 
and the other judges with what 1 write.’. 
7.etter from London to Ihc. Mather, Jan. 9, 
1699*3. 

I suppose the Long Parliament must be 
intended by the great Teforroation parliament, 
for in 1644, 1645 and 1646, one Matthew Hop- 
kins went from place to place to find out 
witches. Mr. Baxter says a great number were 
hanged by his discovery, and that Mr. Calamy 
went along with the judges to hear the confes- 
sions, and to see that there was no fraud or 
wrong done. Hopkins searched for teats, s^ 
some upon stools or tables cross-Je|»d, eM: 
kept them 94 hoars without meat or drink, with- 
in which time it was said their imps would com^ 
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nioo^ at firtt, was generally receired. Some 
of the most relimous women who were ac- 
* CQsedi when they saw the appearance of 
4iitress and torfure in their accusers, and 
beard their solemn declarations, that they 
•aw the shapes or spectres of the accused af- 
flicting them, persuaded themselves they were 
witches, and ihat the" devil, some how or 
other, although they could not remember 
how or when, had ttiken posession of their 
evil hearts, aud obtained some sort of assent 
to his afflicting in their shapes ; and there- 
upon they tliouglit they might be justified in 
confessing themselves ijuihy. 

^ It seems, at this day, with seme people, per- 
haps blit |ew, to be the question whether the 
accused or tlie afflicted were under a pre- 
ternatural or diabolical possession, rather 
than whether tlie afflicted were under bodily 
distempers, or altogether guilty of fraud and 
imposture. As many of the original exa- 
minations have fallen into my hands, it may 
be of service to represent this affair in a 
more full and impartial light than it has yet 
appeared to the world. 

** In February 1691-3, a daughter and a niece 
of Mr. Parris, the minister of Salem* village, 
girls of ten or eleven years of age, and two 
other girls in the neighbourhood, made the 
same sort of comphunts as Goodwin’s chil- 
dren had made, two or three years before. 
The physicians, having no other way of ac- 
counung for the disorder, pronouncid them 
bewitched. An Indian woman, who was 
brouaht into the country from New Spain, 
and Hien lived with Mr. Parris, tried some 
experiments which she pretended to be used 
to, in her own country, in order to find out 
the witch. This coming to the children’s 

and suck ; others he tried swimming them, 
and at length raised the indignation of certain 
gendetnen, who caused him to be seized, aud 
bis hands and feet being tied, to be thrown 
into the water, where fortunately for him he 
was proved to he a witch or wizard himself, by his 
swimming or floating i^oa the water. The 
country was cleared of him, and some la- 
mentea that the experiment had not been 
made sooner.” Hutchinson. 

* ** Douglas in his Summary saj%** In Salem 
and its neighbourhood, enthusiasm and oilier 
nervous distorders seem to be enderaial ; it was 
the seat of the NeW- England witchcraft, a. p. 
1692 ” I tmestiou whether he had any other 
foundation for this remark than merely this 
scene of witchcraft, whicli must be considered 
as the distemper of the country in general, 
rather than of nuy particular town or county, 
and bad Mr. ParrU's family lived in any other 
of the province, perhaps the neighbour- 
wcnild have been at much infected ; and 
no impression ought to be made to the dis- 
advantage of a town the most ancient, and 
at this day Che second in rank within the 
province, and upon other accounts justly re- 
spectables” HotchinsoQ. 


knowledge, they cried out upon the poor In- 
dian, Us appearing to . them, pinching, ancT 
pricking^and tormenting them ; and fell into 
fits. Tituba, the Indian, ac^oowMg^ 
that she bad learned how to find out a witch, 
but denied that she was one herself. Several 
private fasts were kept at the minister’s house 
and several, more public, by die Whole vil- 
lage, and then a general fast through the co- 
lony, to seek to God to rebuke Sitao, &c. 
So much notice taken of the children, toge- 
ther with, the pity and compassion, expressed 
by those who visited them, ^not only tended 
to confirm them in their design but to draw 
others into the like. Accordingly, the num- 
ber of the complainants soon increased, and 
among them there were two or three women 
and some girls old enough for witnesses. 
These had their fits too, and, when in them, 
cried out, not only against Tituba, but 
against Sarah Osborn, a melaiiclioly distract- 
ed old woman, and Sarah Good, another old 
woman who was bedrid. Tituba, at length, 
confessed herself a witch, aud that the two 
old women were her confederates ; and they 
were all committed to prison ; and Tituba 
upon search, was found to have scars upon 
her hack which were called the devil’s mark, 
but might as well have been supposed those 
of her Spanish master. This commitment^ 
was on the 1st of March. Aboiit three 
weeks after, two other women, of good cha- 
racters and church members, Cory aud Nurse 
were comploiued of and brought upon their 
examination ; when these children fell into 
fits, and the mother of one of them, and wife 
of Thomas Putman, joined with the children 
and complained of Nurse as tormenting her ; 
and made most terrible shrieks, to the amaze- 
ment of all the neighbourhood. The old women 
denied every thing ; but were sent to prison, 
and such was the infatuation, that a child of 
Sarah Good, about 4 or 5 years old, was com- 
mitted also, being charged with biting some of 
the afflicted who shewed the print of stnall 
teeth on their arms. Ou April Sd Mr. Parris 
took for his text, * Have not 1 chosen you 
12, and one of you is a devil.’ Sarah Cloyse, 
supposing it to be occasioned by Nurse’gcase 
w ho was her sister, went out of meeting. 
She was, presently after, complained of for a 
witch, examined and committed. Elizabeth 
Proctor was charged about the same time : 
her husband, as every good husband would 
have done, accompanied her to examina- 
tion, hut it cost the poor man his life. Some 
oftlie afflicted cried out upon him also', aud 
they were both committed to prison. 

Instead of suspecting and sifting the witness- 
^ and suffering them to be cross examined, 
the anthority, to say no more, were iiliprudent 
in making use of leading questions, and 
thereby putting words into their mouths or 
suffering others to do it. Mr. Pams was* 
.over tillicioas; most of the examinations, al- 
thoOgh in the presence of one or more of 
the magistrates, were taken by hi^. The 
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following examinations, of several of the ac- 
cused, mnjf serve 'as specimens, tliey being 
generally made in the same manner. 

At a court held .^t Salem ^ 11th 'April 1602, 
by the honoured Thomas Danforth, douuty 
governor.— Q. John ; * who hurt you ? A* 
Goody Proctor first, and then Goody Cloyse. 

— Q. What flid she do to you? A. She 
brought the book to me. — tl. John ! tell 
the truth, who hurts you? Have you been 
hurt ? A, Tlie fii'st, was a gentlewoman 1 
saw. — Q, WIh) next ? A. Goody Cloyse. — 

Q, But who hurt 3'ou next? A. Goody ^ 
Proctor. — Q. What did she do to you ? A. 
She cboakc'd me, and hrnu&>hc me the book. 

— Q. How oft did she come to torment you ? 

A. A good many times, she and Goody 
Cloyse. — Q. Do they come to you in the night 
us well as ths day ? A. They come most in 
the day. — Q. Who? A. Goody Cloyse 
and Gor»dy Proctor.— Cf. Where dia she take 
hold of you ? A. Uf.on my throat, 'to fetop my 
bi'eath. — Q. Do, you kuow^ Goody Cloyse 
and Goody Froetor ? A, Yes, herb is Goody 
Cloyse. (Gloyse) when did I hurt thee ? A, 

A great many times. (Cloyse) Oh ! you are 
a grievous liar. — Q. What did this Goody 
Cloyse do to you? A, She pinched and bit 
me till the blood came.— How long since 
this woman came and hurt you? A. Yester- 
day, at meeting.— Q. At any tinfe before ? 

A, Yes a great many times. — (2i Mary Wal- 
^ cot! who hum you ? A. Goody Cloyse. — 

Q. What did she do to you ? A. She hurt 
me. — Q. Did she bring the book? A. Yes. 

— Q. What was you do with it? A. To 
touch it, and be well.—Then she fell into a 
ht. — Q. Doth she come alone ? A. Some- 
times alone, and sometimes in company with 
Goody Nurse and Goody Corey, and a great 
many I do not know. — Then she fell into a 
fit again. — Q. Abigail Williams; did you sec 
a company at Mr. Parris’s house eat and 
drink ? A . , Yos, sir. Tlwit was their sacrament. 
— Q. How many were there ? A. About 
‘ forty, and Goody Cloyse and Goody Good 
were their deacons. — Q. What was it? /I. 
They said it wsis our blood, and they had it 
twice that day .—Q. MuryWalcot! have you 
seen a white man ? Yes sir, a great many 
times, — Q. What sort of man was he? A, 
A. A fine grave man, and when he came, 
he made all the witches to treinbfe.— 
Abigail Williams confirmed the same, and 
tliat they had such a sight at Deacon Inger- 
soil’s.— Q. Who was at Deacon Ingersoirs 
then? A. Goody Cloyse, Goody Nurse, 
Goody Corey, and Goody Good.— Then 
Sarah Cloyse asked for water, and sat down 
as one seized with a dyin^ fainting fit-; and 
severab. of the afilicted fell into fits, and some 
or them cried out, Oh ! her spirit is ^ne to 
prison tocher sister Nurse.*-* — Q. Ebsabeth 

* This was Tituba’s husband^ who seems fo 
have been a cnaDing fellow, and to avoid being 
aroused joined with the afflioted.^. Hutchinson, 
rot. 


Proctor ! you understand whereof you 
charged, viz. to Le guilty of sundry acts, of 
Witchcraft ; what say you to it ? Speak! the 
truth, and* so yon that arc afflicted, ynu muse 
sneak the truth', as you will answer it before 
God anuther day. Mary Walcot ! doth this 
woman hurt you ? A. 1 nev^ saw Jter'au as 
to l.-e hurt by her — (2. Mary Lewis I does 
she hurt you ? — her mouth was stopped. — Q. 
Ann Putman ! does she hurt you ?— She 
could not speak. — Q. Abigail Williams I does 
she hurt you?— Her hand was thrust in her 
own mouth. — John ! docs she hurt yon ? 

A I'his is tlie woman that cuinn in her shift 
and chonkeri me. — Did tho ever brit‘5 
the book ? A. Yes sir. — Whar. to do.^ A. 
To write. — What this woman? A. Yes ' 
sir. — a. Are yon sure of it? A. Yes sir. — 
Again Abigail Williams and Ann Putman 
were spoke to by the court, but neither of 
them could make any answer, by reason ot 
dumbness or otlier fits. — 5. What do you 
soy Goody Proctor to these things? A. I 
take God in heaven to be my witness, that 
I know nothing of it, na more than the child 
unborn.— 5. Ann Putman! doth this wa)'^ 
man bur t \-oit ? A. Ves sir, a great many times. 
—Then the atrused looked upon them and 
they fell into fits. — She docs not bring the 
book to you, does she ? A. Yes sir, often, 
and saith she hath made her maid set her 
hand to it. — Abigail Williams 1 docs this 
woman hurt you? A. Yes sir, often, — 
Does she bring the book to you ? A, Yes.— 
i?. Whiit would she have you to do ? 

A. To write in it and I snail be. well.— Did 
not you, sa^d Abigail, tcdl me, that your maid 
had writti n ? (Proctor) dear child, it is not 
so. There is another judgment, dear child. 
— Then Abigail and Ann had fits.— ^ and 
by they cried out, look you there is Goody 
Proctor upon the beam. — By and by, both of 
them cried out of Goodman Proctor himself 
and said he was a wizard. — Immediately,, 
many, if not nil of the bewitched, had griev- 
ous fits.— S. Ann Putman ! who hurt yon ? 
A. Goodman Proctor and his wife too.— 
Afterwards, some of the afflicted crieil, th^re 
is Proctor going to take up Mrs. Pope’s feet* 
—And her feet were immediately taken op, 
—5, Wl||lk do you say Goodman Proctor to 
these things? A. T know not, I am innocent* 

Abigail Williams cried out, there is 

Goodman Proctor going to Mrs. Pope, and 
immediatdy, said Pope fell ii^o a fit,^—— 
You see the devil will deceive you ; the cliil- 
dren could see what ycii was going to do 
before the woman was hurt. 1 would ad- 
vise you to repentance, for the devil is bring- 
ing you out.— Abigail William^ cried out 
again, there is Goodman Proctor gomg JJ® 
hurt Goody Bibber; and immediately 
Bibber fell into a fit. There was the like ot 

Mary Walcot, and divers others.— »njiimm 
. Gould gave in bis testimony,: thatne^^ 
•een Goodman Corey and bis wife, Proftor 
and bis wife. Goody Cloyse, Goody Nugse^ 

2 U 
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and Ooodj Griggs in his chamber lastThurs- | 
daj night— Elizabeth Hubbard was in a 
trance during the whole examination.— Du- 
ring the examination of Elizabeth Proctor* 
Abigail Williams and Ann Putman* both 
made offer to strike at said Proctor* but when 
AbigailVlmnd came near it opened* whereas 
it was made up into a fist before* and came 
down exceeding lightly* as it drew near to 
said Proctor* and at length with open and ex- 
tended fingers* ^ched Proctor's hood very 
lightly. Immediately Abigail cried out her 
fingers* her fingers* her fingers burned* and 
Ann Putman took on most grievously* of her 
head* and sunk down.^' 

Salem* April 11* 1692. Mr. Samuel Parris 
was desired by the honourable Thomas 
Danforth* deputy-governor* and the coun- 
cil* to take ill writing the aforesaid Exa- 
minations* and accordingly took and deli- 
vered them ill ; and upon hearing the 
same* and seeing what was then seen* to- 
gether with the charge of the afflicted 
persons* were by the advice of the council 
all committed by us* 

John Hawthorns, > Assistant.” 

John Corwin, J 

** Mo wonder the whole country was in a con- 
sternation* when persons* of sober lives and 
unblemished characters* were committed to 
prison upon such son of evidence. Nobody 
was safe. The most effectual way to pre- 
vent an accusation* was to become an accu- 
ser ; and accordingly the number of the 
afflicted increased every day* and the number 
of the accused in proportion* who in general 
persisted in tlieir innoceitcy.; bur* being 
strongly urged to give glory to God by their 
confession* and intimation being given that 
this was the only way fo save their lives* 
and their friends urging them to it, some 
were brought to own their guilt. The first 
crinfession upon the files, is of Deliverance 
Hobbs, May 11th* 1692, being in prison. 
She owned every thing she was required to 
do. The confessions multiplied the witches* 
new companions were always mentioned, 
who were luiineditiieiy sent for and examined. 
Thus more than an hundred women* timiiy 
of them of fair characters andiof the most 
reputable families* in the town of Salem* 
Beverly, Ando%'or* Billertcti* &c. were appre- 
hended* examined and* generally* commiiterl 
to prison. I'he confessions being much of 
the same tenor* one or two may serve for 
specimens. 

The Examination . and Confession (8 S^t. 
920 of Mary Osgood* wife of Captain Os - 
good of Andover* taken before John 
Uawtborne and other their majesties jus- 
tipcft. . 

V Sheconfissiee* that about 11 years ago* when 
ihe was in a metancholy state «ad cohdi- 
|ii>n*she aaed to walk abroad in her orchard 
and upon a vtmhi time* she shwtba appear- 


ance of a cat, At the end of the bouse* which 
yet she thuUKht was a real cat. However, 
at that time* It divefted her from praying to 
God* and'inatead ther^f she prayed to the 
devil ; about which time she made a cove- 
nant with the devil* who as a black man* 
came to her and presented her a book* upon 
which she laid her finger and that left a red 
spot : and that upon her signing* the devil 
told her he was her God* and that she should 
serve and worship him, and* she ifelieves* 
she consented to it. She says further* that 
about two years ago* she was carried ihrough 
the air* in company with deacon Frye's wife* 
Ebenezer Baker's wife and Goody Tyler, to 
Five- mile pond, where she was baptized by 
the devil, who dipped her face in the water 
and made her renounce her former baptism* 
and told her she must be his, soul and body 
for ever* and that she must serve him* whicli 
she promised to do. She says* the renotiii- 
chig her first baptism was after her dipping* 
and that sh^ was transported back again 
through the air* in company wkh the fore- 
named persons* in the same manner as she 
went* and believes they were carried upon a 
pole, — Q. How many persons were upon 
the pole ? A. As I saict before, viz. Four 
persons and no more but whom she had 
named above. — She confesses she has afflict- 
ed three persons* John Sawdy* Martha 
Sprague and Rose Foster* and tbitt she did 
it by piuchine her bed cloaths* and giving 
consent the cfevU should do it in her shape* 
and that the devil could not do it without her 
consent. — She confesses the afflicting persons 
in the court* by the glance of her eye. She 
suys* as she was cpming down to Salem to 
be examined* she and the rest of the company 
with her stopped at Mr. Phillips’s to refreJi 
themselves* and the afflicted persons* being 
behind them upon the road* came up just 
as she was mounting again and were then 
afflicted* and cried out upon her* so that she 
was forced to stay until they were all past* 
and said she only looked that way towards 
them.— Q. Do you know the devil can take 
the shape of an innocent person and afflict ? 
A. 1 believe liecaniK>t.^Q. Who taught you 
this way of witchcraft } A. Satan* and that 
he promised her abundance of satisfaction 
and quietness in her future state* but never 
performed any thing ; and that she has lived 
more tbiserably and more discontented since*^ 
than ever before. She confesses further* 
that she herself, in company with Goody 
Parker* Goody Tyler and Goody Dean* had 
a meetiug at Moses Tyler’s 4iouse* last 
Monday night* to afflict*- and tfmtsheand 
Goody Dean carried the shape of Mr. Dean 
the minister* between them* to make persons 
believa that Mr. Dean afflicted.-*^Q. What 
Miniered you from ecoompiiefaiiic whet you 
inteaded^ A. Tim Lord woidd net sitfier 
; it so to be* that tiie devil vhouM in an 

hikideaet person’s shapew^Q, Heve you 
been at any oAet wkoh rneiHh^.? A I 
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know'" nothing thereof^ as. I shall answ er in 
the. presence of God and liis people : but 
aaid^ that the black man stood before her, 
and told her, that what she had confessed 
was a He ; ootwitbstanding, shd said thfii 
what she had confessed was true, and thereto 
put her hand. Her husband being present 
' was asked, if be judged his wife to be any 
way discomposed, lie answered, that hav- 
ing lived with her so long, he doth not judge 
her to be any ways discomposed, but has 
cause to believe what she has said is true. 
When Mistress Osgood was first called, she I 
afflicted Martha Sprague and Rose Foster, 
by the glance of her eyes, and recovered them 
out of their fits by the touch of her hand. 
Mary Lacey and Betty Johnson and Hannah 
Post saw kiisiress Osgood afflicting Sprague 
. and Foster. The said Hannah Post and 
Mary Lacey and Betty Johnson, jun. and 
Rose Foster and Mary Richardson were, af- 
fiicted by Mistress Osgood, in the time of 
their examination, and recovered by her 
touching of their hands. 

I underwritten, being appointed by authority, 
to take this examination, do testify upon 
oath, taken in court, that this is a true 
copy of the substance of it, to the best of 
iny knowledge, 5 Jan. 1692-3. The within 
Mary Osgood was examined before their 
majesties justices of tlie peace in Salem. 

(Attest.) JoH?? Hiooinson, Just. Pac.” 

** A miserable negro woman, charged by some 
of the girls %viih afflicting them, confessed, 
but was cunning enough to bring the greatest 
share of the guilt upon her mistress. 

** Salem, Monday July 4, 1692. The Exami- 
nation of Candy, a Negro Woman, before 
Bartholomew Gedney and^ John Haw- 
thorne, Esqrs. Mr. I^icholas Noyes also 
present. 

Q. Candy ! arc you a witch ? A. Candy 
no witch in her country. Candy’s mother 
no witch. Candy no witch. Barbados. 
I’his country, mistress give Candy witch.-^ 
Q. Did your mistress make you a witch in 
this, country ? A. Yes, in this country mis- 
tress give Candy witch. — Q. What did your 
mistress do to make you a witch ? A. Mis- 
tress bring book and pen and ink, make 
Candy write in it. — Q. What did you write 
in it?— ..She took a pen and ink and upon 
a book or paper made a mark— Q. How did 
you afflict or hurt these folks, where are the 
puppets yoil did it with ?— -She ofted to go 
out of the room and she would shew or tell ; 
upon which she had liberty, one going with 
her, and site presentijr brought in two clouts, 
one with two knots tied in it, the other one; 
which being seen by Mary Warren, Deliver- 
ance Hobb and Abijpiif Hobbs, they were 
greatly aifrighted aiKl ml into Solent fits, and 
mI of them said that the black man and Mrs. 
Hawkee and the negn>- stood by die pupp^s 
or rage dnd pinched them, and then they 


were afflicted, and when the knots were un- 
tied yet they continued as aforesaid. A bit 
of one of the rugs being set on fire, the afflict- 
ed all said they were burned, and cried out 
dreudfully. The rags being put into water, 
two of the foreuuined persons were in dread- 
ful fits, aiinrtst choaked, and the other wns 
violently running down to the river, but 'was 
stopped. 

(Attest.) JouN Hawtiiorne, Just. Peace.*’ 

Mrs. riawkes, the mistress, had no other 
way to save her life but to confess also. 

** Mr. Hale, the minister of Beverly, who has 
the character of an impartial relator, acknow- 
ledges ihut the confessors, generally, went 
off from their confessions ; some saying they 
remembered nothing of what they had said, 
others that they had belied themselves, &c. 
but be thinks, if the times had been calm, 
the condition of the confessors might have 
called for a melius inquirendum ; and Chinks 
it remarkable ttiat children and grandchildren 
should confirm their parents and grand- 
parents confession, instancing in the case of 
Goudy Foster, her daughter Mary Lacey, 
and gruud>(laughter Mary Lacey, ^jun. and 
that other children should accuse their own 
parents, as in the case of Richard Carrier, 
a lad of 18 years of age. These confessjons 
arc preserved, and a few extracts from them 
will shew tliev were forced from them, 
through fear of losing their lives if- they re- 
fused, and their fear, in some, was so great 
as to disorder their brains, and they scarce, 
knew what they said. * 

2l5t July 1692. Before Major Gidne^', Mr. 
Hawthorne, Mr. Corw'in and Capt. liig- 
ginson. 

Q.— Goody. Foster! von rcmcniber we have 
three times spoken with you, and do you now 
remember what you then confessed to us ?— 
You have been engaged in very great wicked- 
ness, and some have been left to hardness of 
heart to deny; but it stems that God will 
give you more favour than others, inasmucti 
as you relent. . But your daughter here hath 
confessed some things that you did not tell 
us of. Your daughter was with you and 
Goody Carrier, wlien you did ride upon the 
stick. A. I did not know it.— Q. How long 
have you known your daughter to be en- 
jedr A, I cannot tell, nor have 1 any 
IcDOwledge of it at all.— Q. Did you see your 
daughter at the meeting ? A. Nh. — Q, Your 
daughter said she was at the witches meeting, 
and that you yourself stood at a distance otf 
and did. not partake at that meeting ; and 
you said so also ; give us a relation iVom the 
beginning until now. A. I know none of 
tlieir names that were there, but only Goody 
Carrier. — Q. Would you know their if 
you saw tbeoi ? A. I cannot 
there not two companies in the field at flip 
same time? A. 1 remember no more.— ^ 
Maiy Warren, one of the afflicted, said that 
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Goody Carrier's shape told .her, that Godtlv 
Foster had made her daughter a witch.— 

Do not'' you acknowledge tiiat you did so 
about 13 years ago ? A. N^o, And I know no 
more of my <laughicr*.s beiiii; a witch than 
what day 1 shall die upon. — Q. Are youwill- 
ing yonr daiighter should inuke a full and 
free confession ? J. Vts. — Q, Arc you will- 
ing to do so too ? A, Yes. — Q. You cannot 
expect peace of conscience without a free 
coiife''&i'>ii. A. If 1 knew any thing more, 1 

would speak it to the utmost. Goody 

liHcey, the daugliter, called in, 'began thus j 
Oh ! mother ! how do you do ? We have left 
Christ, and the devil hnih got hold of us. 
How shall I get rid of this evil one ? I desire 
God to break my rocky heart tliat I may get 
the victory this iime.-»-Q. Goody Foster! 
yon cannot get rid of this snare?, your heart 
And month is not open. A. I did not see the 
devil, I was praying to the Lord. — Q. What 
Lord? A. To God.--Q. What God do 
witches pray to ? A. I cannot tell, the Lord 
help me. — Q. Goody Larey I had you no 
.discourse with your inolhcr when liding? 
'A, No, I think -I had not a word. — Q. 
Who* rid foremost on that stick to the vil- 
lage ? A, I suppose my mother.-— Goody 
Foster said, that Goody* Carrier was fore- 
most, — jQ. Goody Lacey ! I’.ow many years 
Ago since they were baptized A. I'hrcc or 
four years ag(»,.r suppose, — Q. Who baptized 
them? A, The old serpent. — Q, How did he 
do it? A, He dipped their heads in the wa- 
ter, saying, they were his and that ho had 
power over them. — Q, W' here wais this ? A. 
At Fall's river. — (J. How many were bap- 
tized that day ? A, Some of the chief ; I 
tiiink there vi’erc six baptized. — Q, Name 
them. A, I think they were of ilie liigher 
powers.*— Mary Lacey, the grand daughter, 
was brought in, and Mary Warren fell into 
A violent lit. — Q. IIow (l.are you come in 
here, anti bring the devil with you, to atidict 
tlie.sG poor creatures? Lacey laid her hand 
■n Warreii’N ann, and she rec<ivercd from her 
fit- — Q. You arc here accused of practising 
witchcraft upon Goody Ballard, which way 
do you do it ? A. I cannot tell. Where is 
my mother that made me a witch, and I 
knew it not ? — Q. Cmi you look upon that 
maid Mary Warren, and not hurt her? Look 
upon her in a friendly way. She, trying so 
to do, H struck iitr down wiih her eyes, — Q. 
Do you ackno'Alertge now you are a witch ? 
A, Yes.— Ilow long have you been a 
witch? A. Not above n week.— Q. Did the 
devil appear t > lou? A, Yes.— Q. In what 
shjtpe ? A. In ihe shape of a horse.— Q. 
W hot did he say to you ? A He bid me not 
to be afiraid of any thing, and lie would not 
bring me out, but he has proved a liar from 
the begmiiing.— Q. When was this? A.' I 
know not ; „ ubove a week. — Q, Did you set 
your hand to the book? A . No.— Q. Did he 

' It was time stop/’ Ilutchiuson. 


bid you worship him? A. Yes, be bid me 
also aiilict persons.— Yod are now in the way 
to obtain mercy if you will confess and re- 
pent. She ^aid, the Dird help me.— Q. Do 
iiotyou desiieto besavedbyClirist? A. Yes. 
— ^Tben you must confess freely what you 
know in this matter. She then proceeded. 

1 was ill bed and the devil came to me and bid 
me obey him and 1 siiould want for nothing, 
and he would not bring me out.— Q. But how 
long ago? A. A little more than a year. — Q, 
Was that the first time? A.. Yes.— Q. How ' 
long was you gone from your father, when 
ou ran away? A. Two days. — Q. Where 
ad you your food? A. At John Stone’s. — 
Did the devil appear to you Chen, u hen you 
u Hs abroad ? A. No, but he put such thoughts 
in my mind as not to obey my parents, — 5. 
WJio did the devil bid you afflict? A. Timo- 
thy Swan. Richard Carrier comes often a 
nights and has me to afflict persons,—^. 
WIrere do ye go? A, To Goody Bullard’s 
sometimes.— How many of you were there 
at ti time ? A. Richard Carrier and his mo- 
ther, and my mother and grandmother.— 
Upon reading over the confession so far. 
Goody Laccy, the mother, owned this last 
parlictilar. S. How many more witches are 
there in Andover f A. I know no more, but 
Rlchaul Carrier. 

Carrier, at first, denied all, but was followed 
until he was brought to accuse his mother, 
much in the same manner with Foster’s 
daughter and grand daughter. 

It is urged by the writers of that day, as a 
principal part of the evidence against Mr. 
Burroughs, the minister, that seven or eight 
of the confessors witnessed agaiim him. It 
will appear from the cxuminatiuiis, that the 
confession was drawn from the examinants 
by the court. 

Q. Mary Lacey ! was there not a man also 
among you at your meeting ? A. None hut 
tlie devil. — Q. What shape was the devil in 
then? A. He was a black man, and had a 
high crowned hat. — Q, Your mother and 
your grandmother say, there was a minister 
there. How many men. did you see there? 
A. 1 saw none but Richard Carridr.-^Q. Did 
you see none else? A. There was n minister 
there, and 1 think he is now in prison. 4?. 
Were there not two* ministers there? A. 

* Mr. Deane, one of the ministers of Ando- 
ver, then near fourscore, seems to have been in 
danger. He is tenderly touched in several of 
the examinations, which might be owing to n 
fair character, and he may be one of the per- 
sons accused, who caused a discouragement to 
further prosecutions, ‘f Deliverance Deane be- 
ing asked why she and the rest brought in Air. 
Deane as afflicting persons, she answered, it' was 
Satan’s subtlety, for he told her he would put a 
sbata upon all these 'things,, and make people 
believe that he did. afflict. She said Af rs^ Os- 
good and she gave their consent the devil sliouid 
bring Mr* Deane’s shape to afflict* < Being asked 
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Cannot tell . — $. Was there not one Mr. | 
Bnrrouvhs there ? i1. Yes." ! 

Carrier’s Examination \ is in this manner ; 
the questions are omitted. * We met in a 
green which was the minister’s pasture. We 
w'ere in two companies at last: I think 
there was a few men with them'. I heard 
Sarah Good talk of n minister or two. One 
of them'^as he that has been at the East- 
ward^ his name is Burroughs, and is a little 
man. I remember not the other’s name.’ 
JMargoret Jacobs had been brought to accuse 
herself^ and then to charge Burroughs, the 
minister, and her own grandfather ; but, 
struck with horror, chose to lose her own 
life, rather than persist in her confession ; 
and begged forgiveness of Burroughs before 
his execution, who is said to have freely for- 
given her ; and recanted all she haci said 
against her grandfather, but in vain ns to his 
life. Her own life was saved hy a disorder 
in her head, which prevented her trial at the 
iir&t court; but before the next court, slie 
made a formal recantation of all she had 
confessed, and delivered' it to the judges. 

** The humble Declaration of Margaret Jacobs 
unto the honoured Court now sitting at 
Salem, sheweth, 

** That whereas your poor and humble decla- 
rant being closely conBned here in Salem 
gaol for the crime of witchcraft, which crime 
tiiaiiks be to the Lord 1 am altogetl^er igno- 
rant of, as will appear at tlic great day of 
judgment t May it please the honoured 
court, I was cried out ujjon by some of the 
possessed persons, as afnicting them; where- 
upon I was brought to my examination, which 
persons at the sight of me fell dovvii, which 
did very much startle and affright me. The 
Lord above knows 1 knew nothing, in the 
least measure, how or who afflicted them ; 
they tf»ld me, without doubt I did, or else 
they would not fall down ut me ; they told 
me, if I would not confess I should be put 
down into the dungeon and would be hanged, 
but if 1 would confess I should liavc my life 
the which did so affright me, with my own 
vile wicked heart, to save my life ; made me 
make the like confession I did, w'hich con- 
fession, may it please thelionoured court, is 
altog^her false and untrue. The very first 
night after I had made confession, I was in 
auch horror of conscience that 1 could not 
sleep for fear the devil should carry me away 
for telling such horrid lies. 1 was, may it 
please the honoured court, sworn to my con- 
fession, as I understand since, but then, at 
that time, was mnorant of it, not knowing 
what an oath did mean. The Lord, I hope, 
in whom I' trust, out of the abundance of his 
'inerev, will fotgive me my 'false forswearing 
myseUV What 1 said, was altogether false 

again if Mrs. O^ood and she acted this bpsi- 

ness, she said yes." ' Mr. Deane was much be- 

heldea to this woman." Hutchinson. 


[CW 

against my grandfather, and Mr. Burroughs, 
which I did to save iiiy life and to have my 

liberty; but the Lord, charging it to my con- 
science, made me iu so much horror, that I 
could not contain myself before I had denied 
my confession, which I did though 1 saw no- 
thing but death before me, chusing rather 
death with a quiet conscience; than to live in 
such horror, w hich I could not suffer. Where, 
upon my denying iny confession, I was com- 
mitted to close prison, where I have enjoyed 
more felicity in spirit, a thousand times, than 
1 did before in my enlai^einent. 

And now, rony it please your honours, your 
declar.ant, having, in part given your honours 
a description of my condition, do leave it to 
your honours pious and judicious discretions, 
to take pity and compassion on my young 
and lender years, to act and do with me, as 
the Lord above and your honours shall see 
good, having no friend, but the Lord, rojdead 
my cause for me ; not being guilty in the 
least measure of the crime of witchcraft, nor 
any other sin that deserves death from man ; 
and your poor and humble declarant shall 
for ever pray, as she is bound in duty, for 
your honours happiness in this life and eter- 
nal felicity in the world to come. So prays 
your honours declarant. 

Margaret Jacobs.” 

« 

The Recantation of several persons i'n Ando- 
ver will shew in what manner they were 
brought to their confessions : 

** We whose names are under-written, inlvibi- 
tants of Andover ; when as that horrible and, 
treinendous judgment beginning at Salem 
village in the year 1092, by some called 
Witchcraft, first breaking forth at Mr. Par- 
ris's Imuse, several young persons, being 
seemingly afflicted, did accuse several per- 
sons for afflicting them, and many there be- 
lieving it so to be, we being informed that, if 
n person was sick, the afflicted person could 
tell what or who w.is the cause of that sick- 
ness : Joseph Ballard, of Andover, his wife 
being sick at the same time, he either from 
himself or by the advice of others, fetched 
two of the persons, called the afflicted per- 
sons, from Salem village to Andover^^ wnich 
was the beginning of that dreadful calamity 
that befel us in Andover, believing the said 
accusations to be true, sent for the sakl 
ersons to come together to the meeting 
ouse in Andover, the afflicted4ier8ons being 
there. After Mr. Barnard had been at 
prayer, we were blindfolded, aud our bands 
were laid upon the afflicted persons, they 
being in their fits and falling into their fits at 
our coming into tlieir presence, as th^ said ; 
and some led us and laid our liaiios upon 
ihemi and then they said they were well, 
and that we were guilty of afflicting them : 
whereupon, we were all seired, as priMners, 
by a warrant from the justice of the peaoe 
and forthwith carried lo Salem. And, by 
reason of that sudden surprisal, we knowing^ 
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oundm illag«lher innocent of that crime, 
' .W|| .were all exceedingly astonished and 
' amased, and consternate and aiTrighted 
^iren out of our reason ; and cur nearest aud 
, dearest relations, seeing us in that dreadful 
condition, and knowing our great danger, 
apprehended there was no other way to save 
our lives, as the case was then circum- 
stanced, hut by our confessing ourselves to 
be such and such persons as the afflicted re- 
presented us CO be, they, out of tenderness 
and pity, persuaded us to confess what wc 
did confess. Ami indeed that confession, 
that it is said we made, was no other than 
what was suggested to us by some gentlemen, 
they telling us that we were witches, and they 
knew it, aud wc knew it, which made us to 
chink that it was so ; and our understand- 
ings, our reason, our faculties, almost gone, 
we were not capable of judging of our con- 
dition ; as also the hard measures they used 
with us rendered us incapable of making our 
defence, but said any thing and every thing 
which they desired, and most of what we 
•aid was but, in effect, a consenting to what 
they said. Somo tiipe after, when we were 
. better composed, they telling us what we 
had confessed, we did profess that we were 
innocent and ignorant of such things ; and 
we hearing that Samuel Ward well had re- 
nounced his confession, and quickly after 
Condemned and execut^, some of us were 
cold we were going after Ward well. 

Mary Osgood, Deliverance Dane, Sarah 
Wilson, Mary Tiler, Abigail Barker, Hannah 
Tiler." 

The testimonial to these persons characters 
by the principal inhabitants of Andover will 
outweigh the credulity of the justices who 
committed them or of the grand jury which 
found bills against them. 

^ To the honoured Court of Assize held at 

Salem. The humble Address of several 

of the Inhabitants of Andover. 

May it please this honoured court, 

We being very sensible of the great suffer- 
ings our neignbours have been long under 
in prison, and charitably judging that mimy 
of them are clear of that great transgression 
which hath been laid to their charge, have 
tbougiit it our duty to endeavour their vio- 
dication so far as our testimony for them 
will avail. The persons in whose behalf we 
are desired and concerned to speak some- 
thing at pVesent are Mrs. Mary Osgood, 
Eunice Frye, Denverance Dane, Sarah Wil- 
ton and Abigail Barkerj who are women of 
whom we can truly give this character and 
commendation, that they have not only lived 
among ue so inofiensivefy as not to give the 
least oocasioa to any that knew them to sus- 
pect them of witchcraft, but by their sober 
godly aajl exemplary conversation have ob- 
tained a good vebort in the place, where 
they have been weft esteemed and approved 
in m church of which they art memhers. 


We were surprized to hear that persons of 
known integrity and piety were^accosed of 
so horrid a crime, not considering, then, that 
the most innocent were liable to be so misre- 
presented and abused. When these women 
were accused by some afflicted persous of 
the neighbourhood, their relations aud others, 
though they had so good grounds of charity 
riiat they should not have thought any evil of 
them yet, through a misrepresentation of the 
truth of that evidence that was so much cre- 
dited and improved against people, took 
great pains to persuade them to own what 
they were, by the afflicted, charged with, 
and, indeed, did unreasonably urge them to 
confess themselves guilty, as some of us wh(» 
were then present can testify. But these 
good women did very much assert their in- 
nocency, yet some of them said they were 
not without fear lest Satan had some way 
ensnared them, because there was that evi- 
dence against them which then was by many 
thought to be a certain indication and disco- 
very of witchcraft, yet they seriously pro- 
fessed they knew nothing by themselves of 
that nature. Nevertheless, by the unwea- 
ried solicitations of those that pri%’aiely dis- 
coursed them both at home and at Salem, 
they were at length persuaded publicly to 
own what they were charged with, and so 
submit to that guilt which we still hope and 
believe they are clear of. And, it is pro- 
bable, the fear of what the event might be 
and the encouragement that, it is said, wus 
suggested to them, that confessing was the 
only way to obtain favour, might be too 
powerful a temptation for timorous women 
CO withstand, in the hurry and distraction 
that we have heard they were then in. Had 
what they said against themselves proceeded 
from conviction of the fact, we should have 
had nothing to have said for them, but we 
are induced to think that it did nor, because 
they did soon privately retract what they 
had said, as we are informed, and, while they 
were in prison, they declared to such as they 
had confidence to speak freely and plainly 
to, that they were not guilty of whac tliey 
bad owned, and that what they bad said 
against themselves was the greatest grief and 
burden they laboured under : now, tboueh 
we cannot but judge it a thing very sinful for 
innocent persons to own a crime they are 
not guilty of, yet, considering the well or- 
dered conversation of those women while 
they lived among us, and what they now 
seriously and constantly affirm in a more 
com^sM frame, we cannot but in charity 
judge cliem innocent of the great trans- 
gression that hath been impot^ to them. 
As for the rest of our neighbours, who are 
under the like circumstances with these that 
have been namei^ we can truly say of them 
that, while thev lived among us, we have had 
sio cause t6ju<%e them such persons as, of 
lace, they have been represented and re* 
ported to be^ nor do we know that anj.'of 
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their neiehbottrt had any just grounds to 
suspect them of that evil that they are now 
charged with. 

Dudley Bradstreet Francis Dane, jtin. 
Francis Dane, sen* George Abbot 

Thomas Bartiard Wm'.Chandleri jun. 
Tho. Cliantlier^ sen. John Chandler 

John Barker Joseph Robinson 

Henry liigolls, sen. Thomas Johnson 

Win. Chandler, sen. Tho. Johnson, jun. 
Samuel Martin A odrew Peters. 

Stephen Porker * ' Mary Peters 

Samuel liigolis ' Elizabeth Rite 

Ephraim Stevens Win. Peters 

Daniel Poore Sam. Peters 

John Ingolls Walter Wriglit 

Henry Ingolls, Hooker Osgood 

John Frie, sen. m Benja. Stevens 
• James Frie Ann Bradstreet 

John Aslebee Joanna Dane 

Samuel Holt • Eliza. Stevens 

John Abbot, sen. Eliza. Barnard 

Samuel Blanchard Phebe Robinson 

Wm. Ballard Hannah Chandler 

Thomas Hooper Hannah Dane 

John Hooper Bridget Chandler 

Wm. Abbot Mary Johnson 

James Russell Robert Russel 

Oliver Holt Mary Russel. 

John Presson 

Among the confessing witches I find Dorothy 
Falkener, a child of ten years, Abigail Fai*- 
kener of eight, and Sarah Carrier between 
seven and eight. 

** Sarah Carrier’s Confession, Aug. 11th, 1690. 

‘‘ It was asked Sarah Carrier by the magistrates 
or justices John Hawthorne e£i\. and others: 
How long hast thou been a witch f A. Ever 
since 1 was six years old. — Q. How old are 
you now ? A. Near, eight years old, brother 
Richard says I shall be eight years old in 
November next.— Q. Who made you a 
witch ? A. My mother, she made me set my 
hand to a book. — How did . you set your 
hand to it? A. I touched it with my fingers 
and the book was red, the paper ot it was 
white. She said she never liad seen the 
black man ; the place where she did it was 
in Andrew Foster’s pasture and Elizabeth 
Johnson, jun. was there. Being asked who 
was there beside, she answered her aunt 
Toothaker and her cousin. Being asked 
when it was, she said, when she was baptized. 
^Q. What did th^ promise to give you ? 

. A black dog.~Q. Did the dog ever come 
to you ? A. No. — Q. But you said y6a saw 
acat once. What did that say to you ? A. 
It said it would tear me in pieces if 1 would 
not set my hand to the book. She said her 
mother baptized her and the devil or black 
man was not there as she saw, and her motlier 
•aid when she baptized her. Thou art mine 
for ever and ever and amen. — Q. How did 
you i^fct folks? A. 1 pinched them, and 
she said siw had no-puppets^ but she went to 


them that she afflicted. Being a«ked whe- 
ther she want in her body or her spirit, she 
•aid in her spirit. She ssid her mother car- 
ried her thither to afflict. — Q. How did your 
mother carry you when she was ki prison ? 
A. She came. like a black cal.«— Q. How did 
you know that it was your mother? A. The 
cat told me so that sbe was roy mother. She 
said she afflicted Phelp’s child last Saturday, 
and Elizabeth Johnson joined with her to do 
it. She |iad a wooden spear, about as long 
us her finger, of Elizabeth JobuioD, and she 
had it of the devil. She would not own^tliat 
she had ever been at the witch meeting at 
the village. This is the subKance, 

(Attest.) SiMOK WlLLAEn.’* 

This poor child’s mother then lay under s|n* 
tence of death, the mother of the other two 
children was in prison, and soon after tried 
and condemned, but upon heir confession re- 
prieved and finally pardoned. 

1 meet with but one person in near on. buntfred 
whose examinations are upon file, that was 
dismissed after having been once charged, 
for which he might thank one of the girls 
who would not agree with the rest of the 
accusation. 

The Examination of Nehemiah Abbot, at a 
court at Salem village, by John Hawthorne, 
and Jonathan Corwin Esqrs. SM April 
1692. 

What say you, are you guilty of witchcraft, of 
which you are suspected, or not? No sir, I 
say before God, before whom I stand, that 
1 know nothing of witchcraft. Who is this 
man ? Ann Putman named him. — ^Mary 
Walcot said she had seen his siiape. What 
do you say to this ? 1 never did nart them. 
Who hurt you Ann Putman ? That manr X 
never hurt her. Ann Potman said, he is upon 
the beam. Just such a discovery of the per- 
son carried out, and she confessed ; and if you 
would find mercy of God, you must eonfoss.— - 
If I should confess this, 1 must confess what is 
false. Tell how far have you gone, who harts 
you ? 1 do not know, I am absolutely free. 
As you say, God knows. If you will con- 
fess the truth, we desire nothing else that you 
may not hide your guilt, if you are guilty, 
and therefore confess if so. 1 speak before 
God that I am clear from this accusatien. 
What, in ail respects ? Yes in all respeoKs. 
Doth this man hurl you ? Their mouths were 
stopped. You hear several ^accuse you, 
though one cannot open her mouth. l am 
altogether free. Chgrgehim not unless it he 
he. This is the mon aaj some, and some say 
he is veiy like him. How did you know bfs 
name ? He did not tell me himself, hut other 
witches told me. Ann Potman said, it w 
the same man, and then she was taken iwth 
a fit. Mary Walcot, is this the man? He 
is like him, I cannot say it 
Lewis said it is not the row. Tn ^ y i 
^agreed, the •man had a bunch on nii 
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Ana Patman^ in a said* be you the man ? 
aj^ do jott say you be the man ? did you put 
a mifti before my eyes? Then he was sent 
< till several others were examined. 

When he ivaa brought in again, by reason of 
much people and many in the windows so 
that the accusers could not have a clear view 
f|^ him* be was ordered lo be abroad and the 
accosers to go forth to him end view him in 
^be light* which they did* and in the presence 
of the m^istrates and many others dis- 
" coursed ouietly with him* one and all acquit- 
ing lii'in* but yet said he was lik^ that man* 
but he had not the wen they saw in his ap- 
parition, Note* he was a hilly-faced man* 
and stood shaded by reason oi' his own hair* 
•o thot for ,a timo he seemed to some by- 
itanders and observers* to be considerably 
like the person the afflicted did describe. 

* Mr. Samuel Parris* being desired to take in 
writing the examination of Nehcmiah Abbot* 
hatli delivered it as aforesaid* and upon bear- 
ing the same did see cause to dismiss him. 

■ I 


« w. see, from the preceding examinations 
and confessions* the method of proceeding 
preparatory (o the trial of the accused per- 
sons. 


** For three or foui months* the nfYlictcd gene- 
rally confined themselves to their own neigh- 
* bourhood* in their ncciisutioiis. In the ex- 
uminations therein** sometimes, mention made 
of strangers* whose shapes or spectres were 
unknown to the afflicted. The first accused* 
in any other county* was Mrs. Cary; wife of 
Mr. NathapieLCary* a principal inhabitant 
of the town of Charlestown. He* as soon as 
I19 heard of it* carried his wife to Salem 
village* imposing she would not be known 
to tiie afuicted. They hnppened to arrive* 
just as tbe justices were going into the meet- 
ing house* where they held their court* to 
examine prisoners. All the prisoners which 
were brought in* were accused* and the girls 
fell into fits as usual ; but Mrs. Cary came in 
. , aiid sat without any notice* except that one 
or two of the afflicted came to her and asked 
. her namo. After the examination, her hu3- 
band went to the tavern, intending there to 
disoourse with on^ of the girls* who he heard 
had accused bis wife. John* the Indian who 
pretended to be ona of the afflicted, w as a 
servant in tbe house. Two of the girls were 
soon brought in* and instead of giving any 
opportunity of discoursing with diem* they 
..tumbieil about the floor* crying out Cary* 
Qaiy* and a warrant came to apprehend her; 
|he Indian joining with the two girls in the 
No bail could be admitted* lior was 
u tp any purpose to make any defence* and 
^ was ordered to the prison in Boston; 
but* upM. tbe request of her husband was 
removed te ,;Cailibridge gaol* where slie was 
kept , in inma. Afterwards when the trials 
fsAMfjm at Baitnti her husband went there 


to see how they were managed, and ho 
thought the only chance lus wife had for her 
life* was by an escape, which, by some means 
or other* he effected* and fled with her to , 
New York* where governor Fletcher eiiter- 
tiiincd them very courteously. — ^Tliey peti- 
tioned* I suppose before the escape, that 
she might be tried in the county where 
she lived. If the Court thought they weiu 
held to try the fact in the county where it 
was committed, there seems to have been 
room for an argument* her body being in 
Middlesex at the same lime that her spectre 
and the body of the afflicted persons were in 
JCssex. 

Mrs. CaiT was committed abouttheiniddlcof 
May. Towards the e^ of the month, 'Cnpt. 
John Alden of Boston was accused, wlio wuh 
thereupon sent down to Salem, lie had 
been many years commander of a sloop in 
the colony service, employed for supplying 
the forts east with provisions and storc.s ; 
and_ although* upon his first appearing* the 
justices allowed that he always had the cha- 
racter of mi honest man* yet one of them 
Gidney* soon after, let him know he then 
saw reason to think otherwise of him. Alden, 
in his account, says that , the accuser first 
pointed to anotiicr man and said untiling* 
but that the man who held her stooped down 
to her car and then she cried out Alden, Al- 
deh. All were ordered into the street and 
a ring made* and then she cj ied out* There 
stands Alden a hold fellow with his hat on, 
sells powder and shot to the Indians* lies with 
the squaws and, has papoosei;* &c. He was 
immediately taken into custody of the mar- 
bhal* and required to deliver up bis sword. 
A fti.'ther examination was hud in the meet- 
' Jpg house* and his hands were held open by 
the oITicer* tliat be might not pinch the af- 
flicted* who were struck down at the sight ol' 
him* and made their usual cries ; ail which* 
the justices deemed sufficient grounds for 
committing him to gaol* where he lay 15 
week:i, and tlien he was prevailed 011 by his 
friends to make his escape* and to absent 
himself until the consternation should abate 
and the people recover the use of their reason. 
Although the number of prisoners had been 
increasing from February until the beginning 
of June* yet there had be^^n no trials. The 
charter was expe*‘ted from day to day* and 
the new constituti >11 of government to take 
place. Soon after it's arrival* commissioners 
of oyer and terminer were appointed for the 
trial of wicchcrufts. By the charter* the ge- 
neral assembly are to constitute courts of 
justice* find the governor with the advice of 
council is to nominate and appoint judges* 
commissioners of oyer and terminer* &c. but 
whether the governor* with advice of council 
can constitute a court of oyer and terminer* 
without authority for that purpose derived from 
the gencMral assembly* has been made a ques- 
*tiori ; however* this* the most important court 
to the life of the subject which ever was held ' 
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in the province, was constituted in no other 
manner. It was opened at Salem, the first 
week in June. Only ono. of the accused, 
Bridget Bishop, alias Oliver, was then brought 
to trial. She had been charged with witch- 
craft twenty years before. The accuser, up- 
on his death bed, confessed his owir guilt in 
the accusation ; but an old woman, once 
cliarged with being a witch, is'never after- 
wards wholly free from the accusation, and 
•he being, besides, of a fractious temper, all 
the losses the neighbours met with in their 
cattle and poultry, and accidents in overset- 
ting their carts, &c. were attributed to her 
spite against them, and now suffered to be 
testified against her. This evidence, toge- 
ther with the testimony of the aiHicted, and 
of the confessors, what they had heard from 
the spectres and seen of her spectre, and an 
excrescence, called a tear, found upon her 
body, were deemed by court and jury ple- 
nary proof, and she was convicted, and on 
the 10th of June executed. The further 
trials were put off to the adjbiirimicnt, the 
30th of June. The governor and council 
thouglit proper, in the mean time, to take 
the opinion of several of the principal minis- 
ters upon the state of things as they then 
stood. This was an bid charter practice. 
They gave their opinion as follows.* 

The Return of several Ministers, consulted by 
liis Excellency and the Hon. Council upon 
^ the present Witchcraft in Salem village. 

Boston, June 1692. 

1. The aHlicted state of our poor neighbours 
that are now sufifering by molestations from 
the invisible world, we apprehend so deplo- 
rable, that we think their condition calls for 
the utmost help of all persons in their several 
capacities. 

2. We cannot but, with all thankfulness, ac- 
knowledge the success which the merciful 
God has given to the sedulous and absidu- 
ous endeavours of our honourable rulers to 
defeat the abominable witchcrafts which 
have been committed in the country, humbly 
praying, that the discovery of those myste- 
rious and mischievous wickednesses may be 
perfected. 

** 3. We judge that in the prosecution of these 
and all such witchcrafts, there is need of a 
very critical and exquisite caution, lest by 
too much credulity for things received only 
* upon the devil’s authority, there be a door 
opened for a long train of miserable conse- 
quences, and Satan get an advantage over 
us ; for we should not be ignorant of his de- 
vices. 

4. As, in complaints upon witchcrafts, there 

* I fancy this must be what Douglas had 
heard soniething of and calls by mistake ** the 
address of many of the very popular but very 
weak ministers or clergy to sir W. P. a very weak 
governor, with thanks for wbnt was already 
done, and exhorting him to proceed.’’ Huteh. 

TOh. YU 


may be matters of enquiry which do not 
amount unto matters of presumption, and 
there may be matters of presumption which 
yet may not be matters of conviction, so it is 
necessary, that ail proceedings, thereabout, 
be managed with an exceeding tenderness 
towards those that may be complained of, 
especially if they have been persons formerly 
of tin unblemished reputation. 

** 5. When the first enouiry is made into the 
circumstances of such as may lie under ths 
just suspicion of witchcrafts, wm could wish 
that there may be admitted as little at pos« 
siblo of such noise, company and openness^ 
as may too hastily expose them that are ex- 
amined, and that there may be nothing used 
as a test for the trial of the suspected, the law- 
fulness whereof may be doubted by the peo- 
ple of God ; but that the directions given by 
such judicious writers, as Perkins and Ber- 
nard, may be observed. 

** 6. Presumptions whereupon persons may be 
committed, and, much more, convictions 
whereupon persons may be condemned, as 
guilty of witchcrafts, ought certainly to he 
more considerable than barely the accused 
person’s being represented by a spectre unto 
the afflicted ; inasmuch as it is an undoubted 
and a notorious thing, that a daemon may, by 
God's permission, appear, even to ill pur- 
poses, in the shape of an innocent, yea and a 
virtuous man. Nor can we esteern altera- 
tions made in the sufferers, by a look or 
touch of the accused, to be an Infallible evi- 
dence of guilt, but frequently liable to be 
abused by the devil’s Irger-demain. 

7. We know not whether some remarkable 
affronts given the devils, by our disbelieving 
those testimonies whose whole force and 
strength is from them alone, may nor put a 
period unto the progress of the dreadful ca- 
laiiiity begun upon us, in the accusation of 
so many persons, whereof some, we hope, 
are yet clear from the great transgression 
laid to their charge. 

" 8. Nevertheless, we cannot but humbly rc^ 
commend, unto the government, the speedy 
and vigorous prosecutions, of such as have 
rendered themselves obnoxious, according to 
the directions given in the laws of God and 
the wholesome statutes of the English nation 
for the detection of witchcrafts". 

The judges seem to have paid more regard to 
the last article of this Return, than to several 
which precede it ; for the prosqputiopt were 
carried on with all possible vigour and without 
that exquisite caution which is proposed. 

At the first trial, there was no colony or pro- 
vincial law against witchcraft in force. The 
statute of James* the first must therefore have 
been considered as in force in the province, 
witchcraft not being an offence at common 
law. Before the adjouninient, the old co^ 
lony law, which makes witchcraft a capit^ 
offence, was revived, with the other loo4| 
laws, as they, were calif 4, aad made f law of 
the province* 

2X 
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At the adjournment, June 30, five women 
irfere brougfit upon trial, Sarah Good. Rebe- j 
bekaii Nurse, Susaiiiiah Martin, Elizabeth i 
Ifow, and Sarah Wilder. ; 

^ Tliere was no ditHcuity with any bat Nurse. 
She was a member of the church and of a 
good character, and, as to her, the jury 
brought in their verdict not guilty; upon 
whicti the accusers made a great clamour, 
and tlte cdnrf exprcbsed their dissatihfaction 
witii the verdict, which caused some of the 
jury to flfesire to go nut again % and then 
they brought her in guilty. This was a 
hard case, and can scarcely he said to be the 
execution of law and justice in mercy*. In 
a capital case, the court often refuses a ver- 
dict of, guilty, but, rarely, if ever, snids a 
jury out again, upon one of, not guilty. It 
docs nut indeed appear, that in this case the 
jury was ordered out again; but the dissa- 
tisfaction expressed by tiie court seems to 
have been in such a man tier as to liavc the 
•ume c llcct. 'I'he ccitificate given hy the 
foreman of the jury, to satisfy the relations 
of the womuti, shews how the fact was. 

July \thp 1092. 

I Thomas Fisk, the subscriber hereof, being 
one of them that were of the jury last week 
at Salem court, upon the trial of Uebekah 
Nurse, being desired, by some of the 

relations, to give a reason why the jury 
brought her in guilty, after the verdict not 
guilty ; I do hereby give my reasons to be us 
follows, 

* When the verdict not guilty was given, the 
honoured court was pleased to object 
against it, saying to them, th^it they think 
they let slip the words which the prisoner at 
the bar spake against herself, whicli were 
spoken in reply to Good wife Hobbs and her 
daughter, who had been faulty in setting 
their hands to tlie devil's book, as they had 
confessed formerly J the words were ^ Wlmt! 
do these persons give in evhlence against me 
now? they used to come among us.’ After 
the hoiiourcfl court had manifested their dis- 
satisfaction of the verdict, several of the 
jury declared themselves desirous to go out 
again, and thereupon the honoured court 
gave leave ; bill when we enme to consider 
the case, 1 could not tell how to take her 
words as an evidence against her, till she had 
any further opportunity to put her sense upon 
them, if she would take it ; and then going 
into court, I mentioned the words aforesaid, 
.which by one of the court were athroied to 
have been spoken by her, she being then at 
ihe bar, but made no reply nor interpretation 
of them; wlicreupon, these words were to 
Die a principal evidence against her. ' 

^Thomas Fisk/ 

* A part of the oath the king takes at his 
roroiiatkin, which judges should have writ- 
laii on their hearts.” Foster's Crown Law. 


Nurse, being informed of the use which had 
been made of her words, gave in a declara- 
tion to the court, that when she said 
Hobbs and her daughter were of her com- 
pany, she meant no more tlian that they 
were prisoners as well as herself ; and that, 
being hard of hearing, she did not know 
what the foreman of the jury said but her 
declaration hud no effect. 

Mr. Noyes, the minister of Salem, a zealous 
prosecutor, excommunicated the poor old 
woman and delivered her to Satan, to whom 
he supposed she had formally given herself 
up many years before ; but her life and con- 
versation had bt!cn such, that the remem- 
brance tiiereof, in a short time alter, wiped 
off all the reproach occasioned by the civil 
or ecclesiastical sentence against her. 

It is said, that at the trial of Sarah Good, 
one of the afflicted persons fell into a fit, and 
after recovery, cried out, ‘ that the prisoner 
had stabbed her ami broke her knife in doing 
it and a piece of the knife was found upon 
the affticted person ; but a young man de- 
clared that the day before, he broke that 
very knife and threw away tlic piece, this 
afflicted person being then present. The 
court took so much notice as to bid her tell 
no more lioi, Imt went on to improve her as a 
witness against other prisoners*. Some- 
thing happened, not unlike to tiiis, in a trial 
before sir IMatthew Hale. The afflicted 
children, in their fits would shriek out upon 
the least touch from Rose Cullender, one of 
the witches, but remained cjiiite insensible 
when any body else touclicd them. Lest 
there should be any fraud, lord Cornwallis, 
sir Edmund Bacon, serjeant Keeling and 
other gentlemen attended one of the girls, 
whilst she was in her fits, at another part of 
the hall, and one of thewntches w as brought, 
and an apron was put before the girl’s eyfifs ; 
but instead of the witch’s hand, another 
person’s hand was taken to touch the girl, 
who thereupon shrieked out as she used to 
do. The gentlemen returned and declared 
to the court they believed the whole was an 
imposture. Notwithstanding this, the witch 
was found guilty, and the judge and all the 
court were fully satisfied with the verdict, 
and awarded sentence accordingly. 

Susannah Martin had been suspected ever 
since 1669, so that many witch stories were 
reported of her and given' in evidence against 
her. One of these women, being told at 
her exefution by the minister Mr. Noyes, 
that he knew' she was a witch, and therefore 
advised her to confess, she replied, that he 
lied, and that she was no more a witch than 

• «This story is related by Calef, who, by his 
narrative, gave great offence, having censured 
the proceedings, at a time when in general the 
cojintry did not see the error they had been in ; 
but in his account of facts which can be evi- 
denced hy records, and other original writings, 
he appears to have been a fair relator/’ Hutch. 
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he was a wizard ; and if he took away her 
life God would give him blood to drink*. 

At the trial of another of them, it is said, 
that, one of the afflicted cried out in court 
upon Mr. Willard, a minister of Boston, and 
that she was immediately sent out of court; 
and it was given out that she was mistaken 
in the person. t There was one Willard then 
ill prison for witchcraft. 

•‘At tfte next adjournment, Aug 5tb, George 
Burroughs, John Procter and Klizubeth bis 
wife, John Willard, George Jacobs and 
Martha Carrier were all brought upon trial 
and conJeinned, an<l all executed upon 
the 19th of August, except Elizabeth Procter, 
who escaped by pleading her belly. 

Burroughs had been a preacher,! several 
years before this, at Salem \illage, where 
there had been some misunderstanding be- 
tween him and tlie people. Afterwards he 
became a preaclicr at VVclls in the province 
of Main. We will be a little more particu- 
lar in our account of bis trial.{| I'he in- 
dictment was as follows: 

“ Anno llegis et lleginap, &c. quarto. 

“ Ussex S.S. The Jurors for our sovereign 
lord and lady the king and qii^en, present, 

* “ Calcf. — They have a tradition among the 
people of Salem t h>\t a peculiar circumstance 
attended the death of thisi gentleman, he hav- 
ing been choaked with blood, which makes 
them suppose her, if not a witch, a Pythonissu, 
at least, in this iustauce.’’ Hutctiinson. 
t Galef. 

J ** The confessing witches were examin- 
ed concerning him . — * liichard Carrier af- 
iiriiied to the jury that he saw Mr. George 
Burroughs at the witch meeting at the village, 
and saw him administer the sacruiuent. Mary 
Lacey, sen. and her daughter Mary affirm- 
ed that Mr. George Burroughs was at the 
witch meetings and witch sacraments, and 
that she knows Mr. Burroughs to be of the 
company of witches. Aug. 3, 1693.''^ llutchiii- 
8011 . 

II “ Among the sufferers discovered in Eng- 
land by Matthew Hopkins in 1645, there was 
one Mr. Lewis, whom Mr. Baxter calls an 
old reading parson, and says that he confessed 
he had two imps, and that he sent one to sink 
a ship which he saw on the coast, and that 
afterwards he saw the ship sink. Dr. Hutchin- 
son, in his observations upon the Suffolk 
witches, says, Mr. Lewis was an ancient clergy- 
man, near fourscore, who read queen Eliza- 
beth’s homilies instead of sermons, but being 
what was then called a malignant parson, he 
was more easily convicted ; that upon his trial 
he asserted his innocency, and at his execution 
read the service for burial himself ; that the 
confession Mr. Baxter mentions was from the 
evidence of persons at his trial, and as Hop- 
kins had swam him several times till he was 
near drowning, such confession, or any other, 
was not matter of great wonder.” Hutchinson. 


Hi 1665 . — at Bury St. Edmonds. [67&‘ 

that George Burroughs, late of Falmr.uth in 
the province of Massuchusets-hay, citik, the 
Qth day of Muy, in the 4t1i year of the reign 
of our sovereign lord and lady William and 
Mary, by the grace of God of EiigUiiui, 
Scotland, France and IrolaiiJ, king and 
queen, dt ionders of the faith, ^c. and divers 
other days ami limes, as well before as after, 
certain detc:>tahie arts called witchcrafts and 
sorceries, wickedly and. feloniously bulb us.-d, 
practised and exercised, at and within the 
town of Salem, in the county of Essex afoie- 
said, in upon ami against one Mary Walcot 
of Salem village, in the couiiiy of J'.ssex, 
single woman ; by which said wicked aits,, 
the said Mary Walcot, the 0th rliiy of Alay, 
in the 4rh year above said, and d)\erb (uher 
days niui times, as well heiorc afit r,' w'as 
and is Loriiired, afflicted, pined, cooMimed, 
wasted and torinrnled, against the peace of 
onr sovereign loid and lady the king and 
quern, and against the form of the siatute 
in that case made and provided, k'.ndorsed 
Biliu vein.” Three ollicr InlU were loiuid 
against him for witchcrafts upon other per- 
sons, to all which hr plr:i(U‘d Not Guiiiy, 
:ind [Hit himself upon trial, 6:c. 

The afflkcred persoiks, and the confessing 
witches were first examineil; for although, 
by the advice of the elders, their evidence 
was not conclusive, yet some presump- 
tion aro^e from it, and with other cir- 
cumstances to corroborate it, the proof ini^bt 
be sutficient to convict. One circutiistitnco 
was, Clint, being a little man, he had per- 
formed feats beyond the stn iigth of a giant, 
viz. had held out a gun of 7 leet barrel with 
one hand, and had carried a hairel full of 
cyder from a canoe to the shore. Upon his 
urging, that an Indian, who wa^ (nesenc, 
held out the gun also, and the witnesses ijut 
remembering that any Indian was there, ic 
was said the Indian must have been the 
black man or the devil, who the witnesses 
swore looks like an Indian. Other evidence 
was given of his harsh treatment of his 
wives, having been twice married, mid of his 
pretending to them ' that he knew what hud 
been said to them in his absence, and his 
persuading them to give it under their hands 
ill writing, and to swear to it, that they would 
not reveal his secrets; and it was furl her said 
they had privately complained to the neigh- 
bours that their house was haunted with 
spirits: And a brother of one^f his wives 
swore, that going out after strawberries, upon 
their return, he went into the bushes oo 
foot, and though they rode a quick pace, 
yet when they came near home, to their 
astonishment, they found him witii them, 
and that he fell to chiding his wife for talk- 
ing to her brother about him, and said Imj 
knew their thoughts, which, the brother said 
was more .than the devil knew; to which 
Burroughs replied, that his God told hiuu 
Against this evidence he urged, that a mail 
was with him, to shew that another waikoil 
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08 fast as lie did ; and this was immediately | 
determined co be the black man also. And^ 
upon the whole, he was confounded and used 
many twistings and turnings, which I think 
%ve cannot wonder at. A t his execution, he 
concludeil his dying prayer with the Lord’s 
prayer; probably to convince some of the 
spectators of his innocence, for it was the 
received opinion, that a true witch could not 
say the Lord’s prayer without blundering,* 
and in many of the examinations it was 
u&ed as a test, and several of the old women 
not saying it right, this was improved against 
them.* 

Sept, the 9th, Martha Cory,* Mary Esty,* 
Alice Parker,* Ann Pudeatcr,* Dorcas Hoar, 
and Mary Bradbury were tried, and Septem- 
ber 17 th, Margaret Scott,* Wilmot Read,* Sa- 
muel Wardwell * Mary Parker,* Abigail 
Palkner, Rebecca Eames, Mary I.acey, Ann 
Foster and Abigail' Hobbs, and all received 
sentence of death. Those marked* were exe- 
cuted the 22d following. 

Mary Esty, who was sister to Nurse, gave in 
to the court a petition ; in which she says, 
she docs not osk lier own life, although she 
is coiibciuus of her innocence, but prays them 
before they condemn any more, to examine 
the confessing witches more strictly ; for she 
is sure they have belied themselves and 
others, ivhich will appear in the world to 
which she is going, if it should not in this 
world. 

Those who were condemned and not execu- 
ted, I suppose all confessed their guilt. 1 
have seen the confessions of several uf them. 
Wardwell also confessed, but he recanted and 
sudered. Ills own wife, as well as his daugh- 
ter,! accused him aifd saved themselves. 
There are many instances among the exami- 
nations, of children accusing their parents, 
and some of parents accusing their children. 
This is the only instance of a wife or husband, 
accusing one the other, and surely this in- 
stance ought. .not to have been suffered. I 
shudder while 1 am relating it. Bestdes this 
iiVegularity, there were otiiers in the course 
of these trials. The facts laid in the indict- 
ments were, witclicrafis upon particular per- 
sons, there was no evidence of these facts, 
but what was called spectral evidence, which, 
in the opinio'^n of the ministers, was insufH- 
cfent ; some of the other evidence was of 
facts ten or twenty years before, which had 
no relation to those with which they were 
charged ; and some of them no relation to the 

• ** She was bid to say the Lord*8 prayer. 
When she 4hme to ‘ forgive us our trespasses as 
we forgive them that trespass against us,’ she 
•said, so do I. No other mistake, in sa^^ing the 
prayer, remarkable.” A woman’s examination 
Sept. 31, 1693. Hutchinson. 

t ** The daughter upon a second enquiry de- 
nied that she knew her father and mother to 
be witches ; the wife was not asked a second 
lime.’’ Hutchinson. 


crime of witchcraft. Evidence is not admit* 
ted, even against the general character of 
persons upon trial, unless to encounter other 
evidence brought ID favour of it; much less 
ought their whole lives to be arraigned, 
without giving time sufficient for defence.* 

** Giles Cory, was the only person, besides those 
already named, wiio sufiered. He; seeing 
the fate of all who had put themselves upon 
trial, refused^to plead; but the judges, who 
had not been careful enough in observing the 
law in favour of the prisoners, determined to 
do it against this unhappy man, and he had 
judgment of peine fart et dure for standing 
mute, and was pressed to death ; the only 
instance which ever was, either before this 
time or since, in New-England. In all ages 
of the world, superstitious credulity has pro- 
duced greater cruelty than is practised 
among the Hottentots, or other nations, 
whose belief of a deity is called in question. 
This court of oyer and terminer, happy for 
tlie country, sat no more. Nineteen persons 
had been executed, all asserting their inno- 
cence ; but this was not enough to open the 
eyes uf the people in general. The gaol at 
Salem was filled with prisoners, omd many had 
been removed to other gaols ; some were 
admitted to bail, all reserved for trial, a law 
having passed constituting a supreme standing 
court, with jurisdiction in capital, ns well 
as all other criminal cases. The |eneral 
court also shewed their zeal against witch- 
craft, by a law passed in the words of the 
statute uf James the first, but this law was 
disallowed by the king. If the court was of 
opinion that the statute extended here, 1 see 
no necessity of a provincial act exactly in the 
same words; if the statute did not extend 
here, 1 know not by what law the first that 
was tried could he sentenced to death. 

** The time, by law, for holding the court at Salem, 
was not until January. This gave oppor- 
tunity for consideration ; and this alone might 
have been sufficient for a change of opinions 
and measures, but another reason has been 
given for it. Ordinarily, persons of the 
lowest rank in life have had the misfortune 
to he charged with witchcrafts ; and although 
many such had suffered, yet there remained 
in prison a number of women, of as reputable 
families as any in the towns where they lived, 
and several persons, of still superior rank, 
were hinted at by the pretended bewitched, 
or by the confessing witches. Some had been 
publicly named. Dudley Brudstreet, a jus- 
tice of peace, who had been appointed one 

* ** Against many of the women there was like- 
wise given in evidence the return of a jury of 
one man, a doctor, and eight women appointed 
to examine their bodies for tetts and other de- 
vil’s marks. The search was curious enough, 
but the return is too indelicate to appear in 
this relation. Some said the credunty was 
such that a flea bite would pass well enoogb fiir 
a tett or the devil’s marki” Hutchimoa. 
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of president Dudley’s council, and who was 
son to> t!ie worthy old governor, then living, 
found it necessary to abscond. Having been 
remiss in prosecutii^, he had been charged 
by some of the afflicted as a confederate, 
liis brother, John Bradstreet, was forced to 
dy also. Culef says it was intimated that 
sir William Phips’s lady was among the ac- 
cused. It is certain, that one who pretend- 
ed to he bewitched at Boston, where the in- 
fection was beginning to spread, charged the 
secretary of the colony of Connecticut.* 
Mrs. Hale, wife to the minister of Beverly, 
was accused also ; which caused herhusbaiicl 
to alter his judgment and to be less active in 
prosecutions than he had been. 

** At the court in January, the grand jury found 
bills against about 50 for witchcraft, one or 
two men, the rest women ; but, upon trial, 
they were all acquitted, except three of the 
worst characters, and those the governor re- 
prieved for the king’s mercy. All that were 
not brought upon trial he ordered to be dis- 
charged .f Such a gaol delivery was made 
this court, as has. never been known at any 
other time in New-£ngiand. 

" Several persons had been cliarged and im- 
prisoned in the county of Middlesex also, and 
at the hrst court at Charlestown they were 
brought to trial, but the jury acquitted them 
all. Some of the court were dissatisfied. 
The juries changed sooner than the judges. 
However, it was not long before one, at 
least, of the judges of the first court of Oyer 
and Terminer was sensible of his error. Mr. 
Sew all. at a public fast, gave in to the minis- 
ter a bill, acknowledging his error in the late 

* As to what you mention, concerning that 
poor creature in your town that is afflicted, and 
mentioned my name to yourself and son, I re- 
turn you hearty thanks for your intimation about 
ir, and for your charity therein mentioned, 
and I have great cause to bless God, who, 
of his mercy hitherto, hath not left me to fall 
irito such an horrid evil.” Extract of a letter 
from Secretary Allen to liic. Mather, Hart- 
ford, 18 March, 92-3. 

f It is said, the governor’s lady, when sir 
^Villianl was absent, saved one poor woman 
from trial. In sir William’s absence, his 
lady, I suppose upon account of her name’s 
being Mary, (William and Mary) was solicited 
for a favour in behalf of a woman committed 
by one of the judges, on accusation of witch- 
ctafl, by a formal warrant under his hand and 
seal, and in close prison for trial the next as- 
sizes, then not far oif. The good lady, proprid 
virtutCf granted and signed a warrant for the 
said woman’s discharge, which was obeyed by 
the keeper, and the woman lives still for aught 
1 know. Truly, I did not believe this story till 
I saw a copy of the mittimus and discharge, 
under the keeper’s hand, attested a true copy, 
fur which discovery the keeper was dischai^^ 
from his trust and put out of bis employment, 
as he himself to^ me.” M.S. letter. 


proceedings, and desiring to humble himself 
m the sight of God and his people. It is 
said, that, the chief justice, Mr. Stoughton, 
being informed of this action of one of ids 
brethren, observed for himself that, when he 
sat in judgment, he had the fear of God be 
fore his eyes and gave his Opinion according 
to the Lest of bis understanding; ood al- 
though it might appear afterwards, that he 
had been in an error, yet he saw no neces- 
sity of a public acknowledgment of it. 

One of the ministers, who, in the time of ft, 
was fully convinced that the complaining 
persons were no impostures, and who vindi- 
cated his own conduct and that of the court, 
in a narrative he published, remarks, not 
long after, in lus diary, that many were of 
opinion that innocent blood had been shed. 
Mone of the pretended afflicted were ever 
brought upon trial for their fraud, some of 
them proved profligate persons, abandoned 
to all vice, others passed their days in ob- 
scurity or contempt. 

« The opinion which prevailed in New-Eng- 
land, tor many years after this tragedy, that 
there was something praeternatural in it, and 
that it was not all the effect of fraud and im- 
osture, proceeded from the reluctance in 
uman nature to reject errors once imbibed. 
As the principal actors went off' tiie stage, 
this opinion has gradually lessened, and per- 
haps it is owing to a respect to the memory of 
their immediate ancestors, that many do not 
yet seem to be fully convinced. There are a 
great number of persons who are willing to 
suppose the accusers to have been under 
bodily disorders which affected their iinagxna- 
tionSr This is kind and charitable, but seems 
to be winking the truth out of sight. . A little 
attention must force conviction that the 
whole was a scene of fraud and imposture, 
began by young girls, who at first perhaps 
thought of nothing more than being pitied 
and indulged, and continued by adult persons, 
who were afraid of being accused themselves. 
The one and the other, rather than confess 
their fraud, suffered the lives of so many in- 
nocents to be taken away, through the credu- 
lity of judges and juries.”* 

The following Reports are from lord Fountain- 
hall’s Decisions, &c. : 

** Criminal Court. Sept. 10, and 11, 1678. 

** Eight or ten witches, all (except one or two) 

• ** The general court, about 20 years after, 
upon the petitions of the relations of those who 
had been executed, and of several persons who 
had been charged and fled, and whose goods 
had been seized, made grants for and in consi- 
deration of the losses sustained ; but the peti- 
tioners alledged, that they bore no proportion 
to the real damage. Philip English, a mer- 
chant in Salem, received SOOl. — ^He computed 
his dam^es at 1500/. — Enquinr was made by 
a committee, *and they professed to report suca 
sums as each petitioner had suffered/’ Hutch. 
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poor miserable like women were pannellcd, 
•ome of ihein wt re brought out of sir Robert 
Hepburn of Keiih's lanih, others out of Or- 
imiston, Crighton, and Pancai eland parishes. 
The first of tlicni were delated by tliese rwo 
who were burnt in Salt-preston in May 
1678, and they , divulged and named tiic 
rest, as also put fopth seven in the Loiichead 
of Leswadc ; and if they had been permit- 
ted were ready to file, by their delation, 
sundry .gentlewomen and others of fashion; 
but the justices discharged them, thinking 
it either liie product of malice, or melan- 
choly, or the devil's decpptinn, in repre- 
senting such persons as present at their 
field-meetings who truly were not there. 
Yet this was cried out on as a prelimit- 
ing them from discove.ing these enemies of 
niunkind. However, they were permitted 
to name Mr. (.iid 'on Penman, who had 
been minister at Crighlnu, and for sundry 
acts of unclean iicsji and otherr crimes was 
deprived. Two or three of the witches con- 
stantly uiilrnied that he was present at their 
meetings with the devil; and that when the 
devil called for him, he uf ked, ^^hcrc is IMr. 
Gideon, my chaplain ? and that ordinarily 
Mr. Gideon was m the rear in all their 
dances, and beat up thrse that were sIo\v. 
He denied all, and was liberate upon cau- 
tion. They declared ut'.d confessed the first 
thing the devil caused them to do was to re- 
nounce their baptism; and by 1 tying their 
hand on the top of their iieatl, and the other 
on the sole of their fuot, to renounce ail 
betwixt tlie two to his service : That one of 
them was at the time with riuld in fornica- 
tion, and in iier resitination she excepted 
the ciiild,> at wliich the devil was very angry. 
That he lay freqoenriy wjth them, and kiss- 
ed them, but waa col.l, and his breath was 
like a damp air; that he cruelly heat them 
when they had done tin. evil he had enjoiuccl 
them ; for that he was (said they) a m »st 
wicked and barbarous master. That he 
adventured to give them the communion or 
holy sacraim ut, I remcniber iu 1670 we 
heard that the devil appeared in ilu shape 
of a minister, in ilie conper mines of Sweden, 
and attempieil the same villainous apery : 
the bread was like waters, tlie drink was 
soiiiccimes blood, and other times blnck 
moss- water. Thai tie preached and most 
blasphemously mocked them, if tlu y oifered 
to trust in (Jnd who left tht-iii miserable in 
the world, and neither he nor his Son Jesus 
Christ ever appeared to them when they 
called on them, as he had, who w'ould not 
cheat them. Tiiat sometimes he transform- 
ed them into bees, ravens, and crows, and 
they flew to such and such remote places : 
which was impossible for the devil to do, to 
rarify the substance of their body into so 
small a. matter ; and some thought he might 
take away th^ir .spirit and convey it to these 
p]a(^, leaving tne body behind, but this 
wjcre to give him the power of the resprrec* 


tion of the dead ; for death is nothing but 
the removal of the soul from the body, which 
being once done it is not in his power to 
reunite them ; so that all he deludes them 
in is by representing such and such ideas, 
shapes and objects to their imagination and 
fancy when asleep, and in our sleep we will 
have very lively couceptitins of things, only 
in these diabolic trausporta their ^Icep is so 
deep that no pinching will awake them. 
Their confessions made many intelligent so- 
ber persons stumble much what faith was to 
be udhibitc'Co them. See at the end of Feb. 
1677, a large discourse about witchcraft, on 
the occasion of bewitching of Pollock Max- 
well, and Janet Douglas the discoverer of it; 
Joseph Mead’s story of the devil’s apeing 
(:rod in conveying the Tartars to Mexico, 
and Camerarii Meditat. Ilibtor. centur. 1. 
c. 70. There is a story told of one w ho in 
king James the 6tl/s time was prosecuted as 
a witch, because a Scotchman being troubled 
with a disease in Italy, and craving a magi- 
cian’s help and cure for it, he was told he 
needed not have come so far from home, for 
there was one in Scotland could cure it, and 
gave him his marks ; (after) some years, 
being returned, on the bridge of Karo, he 
met one to whom all the marks did quadrate, 
to whom having imparted the case, he cured 
him by application of some pimple herbs. 
This coming abroad he is accu'^ed of Necro- 
mancy, and compact with Satan, and found 
guilty, though ho uiledgcd that the cure was 
natural, and he would teach any of them to 
do as much ; and that liie devil’s naming 
him could not make him guilty, eUeit should 
be in his power to ruin and destroy the most 
innocent and godly persons. As for the 
roncomiter betwixt Air. VViliiamsoii school- 
master at Couper, (who has wrote a gram- 
mar,) anti the Jiosicrucinns, I never trusted 
it till I heard it from his own son, who is 
present minister of Kirkaldie. He tells, that 
a stranger came to Couper, and called for 
him ; after tiiey had drank a little, and the 
reckoning came to be paid, he whistled for 
spirits ; one in the shape of a boy came, and 
gave him gold in abundance ; no serv:int 
was seen riding wiili him to the town, nor 
enter with him into the inn : he caused his 
spirits against next day bring him noble 
Greek wine from the Pope’s cellar, and tell 
the freshest news then at Rome ; then tryst- 
ed Air. Williamson at London, who met the 
same man in a coach near to London^bridge, 
and who called on him by h:s name ; he 
marvelled to see any know hhn there ; at last 
he found it was his Rosicrucian : lie pointed 
to a tavern, and desired Air. Williamson to 
do him the favour to dine with him at that 
house ; whither he came about twelve 
o’clock, and found him and many others of 
good fashion there, aud a most splendid and 
inagnihcent table, furnished with all the 
varieties of delicate meats, where they ara^ 
all served by spirits. At dinner they debat* 
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ed on the eKcclltSiicy of being attended hy 
spirits ; and after dinner they proposed to 
him, to assume him into their society, and 
make him participant of their happy life : 
hut among the other conditions aiid .quahti- 
cations requisite this was one that they de- 
manded, his abstracting his spirit from ail 
materiality, and abandoning and renoueiciiig 
his baptismal engagements. Being amazed 
at tins proposal lie falls a praying, wliereat 
tiiey all disappear and leave him alone. 
I'hen he began to forethink what would be- 
come him if he were kll to pay that vast 
reckoning, not having as much on him as 
would defray it. He calls the boy, and asks 
what was become of these gentlemen, and 
what was to pay ? He answered there was 
nothing to pay, for they had done ir, and 
were gone ab<iut their aifairs in the city. 
Some said he was left in a jacks, but this 
relation his son afiirmcd to be truth. As 
for appearances, by winch the devil has 
actuated dead bodies, and made them move; 
sec of Cornelius Agrippa and many others, 
sofire very odd stories recorded by Delrio, 
in His Disquisitioues Magicae, though Gabr. 
Nanda^us in his Apology, endeavours to 
wash Agrippa’s face very clean, and to jus- 
tify him and the rest from the imputation of 
magic. There was one or two of these 
women that denied, and so were set at li- 
berty ; nine of them upon their confession 
(and so seemed very rational and penitent) 
w'ere sentenced to be strangled, and then 
burnt, which was shortly after executed 
upon five of them between Leith and Edin- 
burgh, and the other four were burnt at 
Painston-muir within their own parish where 
they had lived. The Secret Council gave a 
commission to sir John Nicolson, John Clerk 
of Fennycuik, John Johnston of Pclton, nnd 
Mr. John Treston, advocate, to judge these 
seven who were defamed for witches in the 
lionehead of Lesw.’.rle. 

At a Secret Council, Catharine Liddel exhibit- 
ed a complaint against linthertord 

baron baillic to IMi^risoo of Prestongrange, 
and against David Co'.vun in Tranent, bearing 
that they had seized upon her an innocent 
woman, and defamed her as a witch, and 
detained her under restraint as a prii:oner; 
and that the said Cowan had pricked her 
with long pins, in sundry places of her body, 
and bled her and tortured her most cruelly. 
The defences were, that she w'as delated by 
other witches, and that ^ maid fama labora- 

* bat,^ and was thereupon appreliended, and 
yet so kindly used as not to be thrust into 
any public prison, but kept in a private 
hou^e, that she and her son-in-law consented 
that she might be^ searched, ‘ et sic volenti 

* seu consentient! non fit injuria neque dolus,’ 
it being desired’ for the manifestation and 
viadicaiioii of her innocency. As for the 
pricker, 1st, He learned his trade from 
Kincaid a famed pricker, jjdo. He never 
came unsent for, because he was either caJl- 
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ed by shentfs, magistrates of boroughs, mi« 
nisters or baillies of baronies, so what he 
did was ^ auctore prsetore and so * veile 

* non creditor qui obsequilur imperiodomini, 

* et non est in dolo qui judici obteiiiperat. 
3tio, The trade was not iuiprobat or con- 
.deinned by any law among us ; and so not 
being proinbitum, it was * de genere per* 
missoruin. 4to, All divines and lawyers who 
write on witchcraft, as Perkins, Delrir>, &c. 
acknowledge there are sifcfi marks, called by 
them, ‘ stigmata sagarumj (vid. Feb. 1677) 
wljy then may there not be an art for dis- 
cerning and (bstinguisliing them from other 
marks in the body. 6to, ‘ Error communis 

* facit jus.’ The council may restrain that 
way of trial for the future, but must pardon 
bygones. Answered, Inio, Denies consent. 
2do, None can validly consent to their own 
torture, for * nemo est dominus suorum 
meinbrorum.’ As for the pricker, be was a 
cheat, and abused the people for gain ; and 
the chancellor remembered that hp had caused 
imprison that Kincaid the pricker in Kinross, 
fur abusing the country there. The Lords 
of privy council first declared the woman 
innocent, and restored her to lier good 
iianio and fame, and ordained it to be pub- 
licly intimate the next Sunday in her parish 
church : they rc;provetl Uutherford tlie ba- 
ron-ballhe for his rashness, ancl discharged 
liiin to prnc:eed so hereafter ; and found that 
no inferior judge, much less a baron-baiilie, 
had power to ujiproJiciul, or inenreerate, or 
li/.tuin any of the king’s lieges under restraint, 
upon the pretence of tlieir being delated or 
suspt'cted as witches, but that they must 
imincduttcly intimate it with the first occa- 
sion, either to the Lords of Privy Council, 
or to the Lords cjf Justiciary, and obtain 
their w arrant for the taking of them : As 
also, * found they might not use any torture 
‘ by pricking, or by withbulding them from 
‘ sleep, &c. but reserved ail that to them- 
^ selves, and the justices, aud those who 
' acted by commissions from them.’ And as 
as a mark of their displeasure against the 
pricker, they commanded him to prison, 
tiicre to during their pleasure. 

** Nov. 6, 1678. Criminal Court. Three 
witches brought in from Falla parish were 
condemned at the criminal court to be burnt, 
upon their judicial confegsioiis.” 

Hawkins in bis Chapter of Witchcraft (PI. of 
the Cr. book 1, c. 4^ distributes offenders of 
lids nature into three kinds ; first, conjurers 
who by force of certain magic words end^- 
voured to raise the Devil, and compel him 
to execute their commands ; secondly, 
witches, who by way of friendly conference 
are said to bai^ain with an evil spirit to do 
what they desire of him ; thirdly, sorcerers^ 
or charmers, who by the use of certain supers 
stitious forms of weirds, or by means of ima** 
ges, or other odd representations of persoiii 
or things, &c. are said to pruduco strange ef- 
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fects above the oHinary course of. nature. 

Before the statute 9 O. 3, c. 5, Chief Justice 
Holt had adopted a course which if gene- 
rally pursued, must have been very eth^ci- 
ous' iu prevention of accusations fur Witch- 
craft. See the Cases of Hathaway, and of 
Hathaway and others, a. d. 1703, t^e]. 

A TRIAL OF WITCHES. 

At the Assizes and general Gaol Delivery, held 
at Bury St. Edmonds for the County of 
SufFulk, the 10th day of March, in the 
16th year of the reign of our sovereign 
lord king Charles % before Matthew Hale, 
knt. Lord Chief Baron of his Majesty’s 
Court of Exchequer ; Rose Cullender and 
Amy Duny, widows, both of Leystoff in 
the County aforesaid, were severally in- 
dicted for bewitching Elizabeth and Ann 
Durent|w Jane Bocking, Susan Chandler, 
William Durent, Elizabeth and Deborah 
Pacey ; and the said Cullender and Duuy, 
being arraigned upon the said indictments, 
pleaded Not Guilty: and afterwards, upon 
a long Evidence, were found Guilty, and 
thereupon had Judgment to die for the 
same. 

To the READER. 

This Trial of Witches hath lain a long time 
in a private gentleman *s hands in the country, 
it being given to him by the person that took 
it in the court for his own sathfaction ; but it 
came lately to my bunds, and having perused 
it, 1 found it a very remarkable thing, and (it 
to be published ; especially in these times, 
wherein things of this nature are so much con- 
troverted, and that by persons of much learning 
on both sides. 1 thought that so exact a rela- 
tion of this Trial would probably give more 
satisfaction to a great many persons, by reason 
that it is pure matter of fact, and that evidently 
demonstrated ; than the arguments and reasons 
of other very learned men, that probably may 
not be so intelligible to all readers ; especially, 
this being held before a judge, whom for bis 
integrity, learning, and law, hardly any age, 
either before or since could parallel ; who not 
only took a great deal of pains, and spent much 
time ill this trial himself ; but had the assist- 
ance and opinion of several other very eminent 
and learned persons: so that this, being the 
most perfect narrative of any thing of this na- 
ture hitherto extant, made me unwilling to de- 
prive the world of t the benefit of it ; which is 
the sole motive that induced me to publish it. 

Tbo Evidence whereupon these persons were 
convicted of Witchcraft, stands upon di- 
vers particular circumstances. 

J. Three of the parties above-named, viz. 
Anne Durent, Susan Chandler, and Elizabeth 
Pacy were brought Co Bury to the assizes find 
were in a reasonable good condition ; but that 
morning they came into the hall to give in- 


structions for the drawing of their bills of in- 
dictnients, the three persons (ell into strange 
and violent (its, shrieking out in a most sad 
manner, so that they could not in any ivise give 
any instructions in the court who were the 
cause of their disteniper. And although they 
did after some certain space recover out of their 
fits, yet they were every one of them struck 
dumb, so that none of them could speak neither 
at that time, nor during the assizes until the 
conviction of the supposed witches. 

As concerning William Durent, being an in- 
fant, bis mother Dorothy Durent sworn and 
examined deposed in open court, that about 
the 10th of March, nono Coroli Secundi, she 
having n special occasion to go from home, and 
having none in her bouse to take care of her 
said child (it then sucking) desired Amy Duny 
her neighbour, to look to her child during her 
absence, for which she promised her to give 
her a penny ; but the said Dorothy Durent de- 
sired the said Amy not to suckle her child, and 
laid a great charge upon her not to do it. Upon 
which it was asked iiy the court, why she did 
give that direction, she being an old woman 
and not capable of giving suck ? It was an- 
swered by the said Dorothy Durent, that she 
very well knew that she did not give suck, 
but that for some years before, she had gone 
under the reputation of a witch, which was 
one cause made her give her the caution. 
Another was, That it was customary . with 
old women, that if they did look after a 
sucking child, and nothing would please it but 
the breast, they did use to please the cliild, 
to give it the breast, and it did please the 
child, but it sucked nothing but wind, which 
did the child hurt. Nevertheless after the de- 
parture of this deponent, the said Amy did 
suckle the child ; and after the return of the 
said Dorothy, the said Amy did acquaint her, 
that she had given suck to the child contrary 
to her command. Whereupon the deponent 
was very angry with the said Amy for the 
same ; at which the said Amy was much dis- 
contented, and used many high expressions 
and threatening speeches towards her ; telling 
her, That she bad as good to have done other- 
wise than to have found fault with her, and so 
departed out of her house ; and that very night 
her son fell into strange fits of swounding, and 
was held in such terrible manner^ that she was 
much affrighted therewith, and so continued 
for divers weeks. And' the said examinant far- 
ther said, that she beiVig exceedingly troubled 
at her child’s distemper, did go to a certain 
person named Dr. Jacob, who lived at Yar- 
mouth, wliq had the reputation in the country, 
to help children that were bewitched ; who ad- 
vised her to hang up the child’s blanket in the 
chimney-corner all day, and at night wlien she 
put the child to bed, to put it into the said 
blanket, and if she found any thing in it, she 
should not be afraid, but to throw it into the 
fire. And this deponent did according to his 
direction ; and at night when she took down 
the blanket iviUi an inteut to put her child 
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thcmn, there fell out of the same a great toad, 
which ran up and down the heart h, and slie 
having a young youth only with her in the 
chouse, desired him to catch the toad, and throw 
. it into the lire, which the youth did accordingly, 
and held it there with the tongs ; and as soon 
as it was in the hre it made a great and horri- 
hie noise, and after a space there was a flashing 
in the fire like gun> powder, making a noise 
like the discharge of a pistol, and thereupon 
the toad was no more seen nor heard. It was 
asked by the court, if that after the noise and 
flashing, there was not the substance of the 
toad to be s.>c-u to consume in the fire? And it 
was answered by the said Dprothy Du rent, that 
niter the flashing and noise, there was no more 
seen than if there had been none there. The 
next day there came a young woman a kins- 
woman of tlie said Amy, and a neighbour of 
this deponent, and told this deponent, that her 
aunt (meaning the said Amy) was in a most 
lamentable coiiditiun, having her face ail scorch* 
ed with fire, and that she was sitting alone in 
her house, in her smock without any tire. And 
thereupon this deponent went into the house 
of the said Amy Duny tp see her, and found 
her iti the same condition as was related to 
her ; for her face, her logs, and thighs, which 
this deponent saw, seemed very much scorched 
and burnt with 6rc, at which this deponent 
seemed much to wonder. And asked the said 
Amy how she came into that sad condition r 
and the said Amy replied, she might thank her 
for it, for that she this deponent was the cause 
thereof, but that slie should live to see some 
of her children dead, and she upon crutches. 
And this deponent farther saiih, that after the 
burning of the said toad, her cliild recovered, 
and was well again, and was living at the time 
of the assizes. And this deponent farther sailh, 
That about the 6th of March, 11 Car. 2, her 
daughter Elizabeth Durent, being about the 
age of ten years, was taken in like manner us 
her first child was, and in her fits complained 
much of Amy Diiiiy, and said, that slie did ap- 
pear to her, and afflict her in such manner as 
the former. And she this deponent going to 
the apothecary’s for something for her said 
child, when she did return to her own house, 
she found the said Amy Duny there, and asked 
her what she did do there, and her answer 
was. That she came to see her cliild, and to 
give it some water. But she this deponent 
was very angry with her, and thrust her forth 
of her doors, and when she was out of doors, 
she said, You need not be so angry, for your 
child will not live long : and this was on a Sa- 
turday, and the child died on the Monday fol- 
lowing. The cause of whose defith this depo- 
nent verily believeth was occasioned by the 
witchcraft of the said Amy Duny : for that the 
said Amy hath been long reputeci to be a witch, 
and a person of very evil behaviour, whose 
kindred and relations have been many of them 
accused for witchcraft, and some of them have 
been coudenmed. 

VOL. VI. 


The said deponent further saith, that not 
lon^ after the death of her daughter Elizabeth 
Durent, she this deponent was taken with a 
lameness in both her legs, from the knees down- 
ward, that she was f'uin to go upon crutches, 
and that she bud no orlier use of them but only 
to bear a little upon them till she did remove 
her crutches, and so continued till the time of 
the Assizes, that the Witch came to be tried, 
and was there upon her crutches ; the Court 
asked her. That at the time she was taken with 
this lameness, if it were with lier according to 
the custom of women ? Her answer was, that 
it was so, and that she never had any stop- 
pages of those things, but wiicii slie was with 
child. 

This is the substance of her Evidence to this 
Indictment. 

There was one thing very remarkable, that 
aflrr she had gone upon crutches for upwards 
of 3 years, and went upon thciu at the time of 
the Assizes in the Court when she gave her 
Evidence, and upon the jury’s bringing in their 
verdict, by which the said Amy Duny was 
found Guilty, to the great udiuirntion of all 
persons, the said Dorothy Durent was restored 
to the use of tier limbs, and went home with** 
out making use of iier crutches. 

2. As concerning Elizabeth and Deborah 
Pacy, the first of the age of J 1 years, the other 
of tlie age of 9 years or thereabouts : as to the 
elder, she was brought into the Court at the 
time of the instructions given to draw up the 
Indictments, and afterwards at the time of 
trial of the said prisoners, hut could not speak 
one word all the time, and for the most part 
she rnnained as one wholly senseless, as one la 
a deep sleep, and could move no part of her 
body, and all the motion of life tiiat appeared 
in her was, that ns she lay upon cushions in the 
court upon her back, her stomach and belly, by 
the drawing of her breath, would arise to a 
great heiglit : and after the said Elizabeth had 
lain a long time on the table in the court, she 
came a little to herself and sat up, but could 
neither see nor s})eak, but w-ns sensible of 
what was said to her, and after a while she 
laid her head on the bar of the court with a 
cushion under it, and her hand and her apron 
upon that, and there she lay a good space of 
time : and by the direction of the judge, Amy 
Duny was privately bruugiit to Elizabeth Pacy^ 
and she touched her whereupon the 

chilJ without so much a$ seeing her, for her 
eyes w'cre closed all the while, suddenly leaped 
up, and cntched Amy Duny by tHb hand, and 
afterwards by the face ; and with her nails 
scratched her till blood came, and • would by 
no means leave her till she was taken from her^ 
and afierwaixls thd chilil would still be pressing 
towards her, and* making signs of anger con- 
ceived against her. 

Deborah the younger daughter was held m 
such extreme manner, that her parents mioliy 
despaired of her life, and thcieforc could no^ 
bring her to the Assizes. 

2 Y 
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Tke Evidence which wet given concerning 
thete two Children wet to thu EffecU 

Snmuel Eaey a merchant of LeystoiF afore- 
said, (a man who carried himself with much 
soberness durini' the trial, from whom proceeded 
AO words either of pasbion or malice, though 
his children were so greatly afBicted,) sworn 
and examined, deposeth, That his younger 
daughter Deborah, upon Thursday the 10th of 
October last, was suddenly taken with a lame- 
ness in her legs, so that she could not stand, 
neither had she any strength in her limbs to 
support h^r, and so snecontinued until the 17tb 
day of the same month, which day being fair 
and sunshiny, the child de&ired to be carried on 
the east part of the house to be set upon the 
bank which looketh upon the sea ; and whilst 
she was sitting there, Amy Duny came to this 
drponenfs liouse to buy some herrings, but 
being denied she went away discontented, and 
presently returned again, and was denied, and 
likewise the third time and was ^denied as at 
first ; and at lier last going away, she went away 
grumbling ; but what she said was not perfectly 
understood. But at the very same instant of 
time, the said child was taken with most 
violent fits, feeling most extreme pain in her sto- 
, macli, like the pricking of pins, and shrieking 
out in a most dreadful manner like unto a whelp ; 
ahd not like unto a sensible creature. And in 
this extremity the child continued to the great 
grief of* the parents until the SOtli of the same 
month. During this time this deponent sent 
for one Dr. Feavor, a doctor of physic, to take 
his adyice concerning his child^s distemper ; the 
Doctor being come, he saw the child in those 
fits, but could not conjecture, as lie then told 
^thta deponent, and afterwards affirmed in open 
'court, at this trial, what might be the cause of 
the child’s affliction. And this deponent far- 
ther saith. That by reason of the circumstances 
aforesaid, and in regard Amy Duny is a woman 
of an ill fame, and commonly reported to be a 
witch and sorceress, and for that the said cliild 
in her fits would cry out of Amy Duny ns the 
cause of her malady, and that she did affright 
her with apparitions of her person (as the 
child in the intervals of her fits related) he this 
deponent did suspect the Said Amy Duny for a 
witch, and changed her with the injury and 
wrong to his child, and caused her to be set in 
the stocks on the S8th of the same October : 
and during the time of her continuance there, 
one Alice Let teridge and Jane Buxton demand- 
ing of her, ds they also affirmed in court upon 
their oaths, whnt should be the reason of Mr. 
I^acy’s child's distemper ? Telling her. That 
file was suspected to be the cause thereof; 
she replied, * Mr. Pacy keeps a great stir about 
his child, but 1^ him stay until he hath done as 
much bjr bis oliildren, ns K have done by inine.^ 
And being further examined, what she had done 
|0 her children I She answered, < That she had 
been fata lo open her child’s mouth with a tap 
|o give it victuals.’ 

AimI (h« teid deponent further deposeth, that 
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within two days after speaking of the said words, 
being the dOth of October, the eldest daughter 
Elizabeth, fell into extreme fits, insomuch, that 
they could not open her mouth to give her 
breath, to preserve her life, without the help 
of a tap which they were enforced to use ; and 
the younger child was in the like mannerafflict- 
ed, so that they used the same also for her 
relief. 

And further the said children beinj^ griev- 
ously afllicted would severally complain in their 
extremity, and al.io in the intervals, that Amy 
Duny (together with one other woman whose 
person and clothes they described) did thusaf- 
, flirt them, their apparitions appearing before 
them, to their great terror and affrightroent : 
and bonietimes they would cry out, saying, 
There stands Amy Duny, and there Rose Cul- 
lender; the other" person troubling them. 

Their fits were various, sometimes they 
w'ouid be lame on one side of their bodies, 
sometimes on the other : sometimes a soreness 
over their whole bodies, so as they could en- 
dure none to touch them : at other times they 
would be restored to the perfect use of their 
limbs, and deprived of their hearing ; at other 
times of their sight, at other times of their 
speech ; sometimes by the space of one day, 
soinetliiies for two ; and once they were wliolly 
deprived of their speech for eight days together 
and then restored to their speech again. At 
other times they would fall into swuonings, 
and upon the recovery to their speech tliey 
would cough extremely, and bring up much 
phlegm, and with the same crooked pins, and 
one time a two-penny nail with a very broad 
head, which pins (amounting to forty or more) 
together with the two-penny nail, were produ- 
ced in court, with the affirmation of the said 
deponent, that he was present when the said 
nail was vomited up, and also most of the pins. 
Commonly at the end of every fit they would 
cast up a pin, and sometimes they would have 
four or five fits in one day. 

In this manner the said children continued 
with this deponent for the space of two months, 
during which time in their intervals this depo- 
nent would cause them lo read some chapters 
in the New Testament. Whereupon this depo- 
nent several times observed, that they would 
read till they came to the name of Lord, or 
Jesus, or Christ ; and then before they could 
pronounce either of the said words tliey would 
suddenly fail into their fits. But when they 
came to the name of Satan, or devil, they would 
clap their fingers upon the book, crying out. This 
bites, but makes me speak right well. 

At such time as they he recovered out of 
their fits (occasioned as this deponent conceives 
upon their naming of Lord, or Jesus, or Christ,) 
this deponent hath demanded of them, what is 
the cause they cannot pronounce those words: 
they reply and say, that Amy Duny saith, 1 
must not use that name. 

. And farther, the said children after their fits 
were past, would tell, how that Amy Duny, 
and Rose CuUender vrould appear before tbem 
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boldiug their fists at them, threatniDg, that if she came hy this nc^il ? she answered, that the 
they related either wlmc they saw or heard, : bee brougLC this uaii and forced it into her 
that they would lonuent them ten times more | mouth. 

than ever they did before. And at other times, the eider child declared 

111 their tits they would cry out. There stands unto this deponent, that during the lime of her 
Amy Duiiy, or Hose Cullender ; and sometimes fits, she saw fites come unto her and bring with 
in one place and sometimes in another, run- them in their moutlis crooked pius ; and after 
ning with great violence to the place where the child had thus declared the same, she fell 
they^ fancied them to stand, striking at them again into violent fits, and afterwards raised 
as if they were present ; they would appear several pins. 

to them sometimes spinning, and sometimes Ac another time, the said elder child de- 
r^liiig, or in other postures, deriding or threat- dared unto this deponent, and sitting by the 
ning them. fire suddenly started up aud said, saw a 

And this deponent farther saith, that his mouse, and she crept under the table looking 
children being thus tormented by> all the space after it, and at length, she put something in 
aforesaid, and finding no hopes of amendment, her apron, saying, she had caught it ; and im« 
he sent them to his sister’s house, one Margaret mediately she run to the fire and threw it in, 
Arnold, who lived at Yarmouth, to make tiial and there did appear upon it to this deponent 
whether the change of the air might do tlieiii like the flashing ol gun-powder, though she con* 
any good. And how, and in what manner they fassed she saw nolhmg ui the child’s hand, 
were afterwards held, he this deponent refers At another time tne said child being spcech- 
himself to the testimony of his said sister. less, but otherwise, of perfect understanding, 
Margaret Arnold^ sworn and examined, ran round about the house holding her aprou, 
saith, that the said FJizabeth and Deborah crying hush, hush, as if there had been some 
Pacy came to her house about the thirtieth poultry in the house ; but this deponent could 
of November last, her brother acquainted her, perceive nothing: but at last she saw the 
that he thought they were hnwiiched, for that child stoop as if she had catched at something, 
they vomited pins ; and farther informed her und put it into her apron, and after w'urds made 
of the several passages which occurred at his own as if she had thrown it into the fire . but ttiis 
house. This deponent said, that she gave no deponent could not discover any thing : but the 
credit to that whiph was related to her, con- child afterwards being restored tu her speech, 
ceiving possibly the children might use some she this deponent demanded of her what she 
deceit m putting pins in their mouths them- saw at the time she used such a posture f Who 
selves. Wherefore this deponent unpinned all answered, '1 hut she saw a duck, 
their clothes, and left not so much one pin At another time, the younger daughter being 
upon them, but sowed all the duti es they recovered out of her fits, declared, That Amy 
wore, instead of pinning of ihetii. But this Duny hod been with her, and that she temptea 
deponent saith, that iiotwitiisCandiiig all this her to drown herself, and to cut her throat, or 
care aud circainspection of hers, the children otherwise to destroy lierself. 
afterwards raised at several times at least 30 At another time in their fits they both of 
pins in her presence, and had most fierce and them cried our upon Ruse Cullender aud Amy 
violent fits upon them. Duny, complaining against them; Why do 

The children would in their fills cry out wot you come yourselves, but send your imps 
against Ro^c Cullender and Amy Duny, affir- to torment us ? 

miiig that they saw them; and they threat- These several passages, as most remarkable, 
lied to torment them ten times mu^e, ifthey the said deponent did particularly set down as 
complained of them. At some times the they daily happened, and for the reasons afore- 
cliildren (only) would see tilings run up aud said, she doth verily believe in her conscience, 
down the house in the appearance of mice ; that the children were bewitched, and by the 
and one of them suddenly snapt one with the said Amy Duny, aud Rose Cullender ; though 
tongs, and threw it in the fire, and it screeched at first she could hardly be induced to b©- 
out like a rat. lieve it. i ^ 

At another time, the younger cliild being As concerning Ann Durent, one other of 
out of her fits went out of doors to take a tlie parties supposed to be bewitched, present 
little fresh air, and presently a little thing like a in court. 

bee^flew upon her face, and would have gone £d/ifu>id Daren f her father swditi and eza- 
into her mouth, whereupon the child ran in all mined ; said, That he also lived^ hi tlie smd 
baste to the door to get into the house again, , town of Leystoff, and that the said Rose Cufe 
screeking out in a most terrible manner ; | lender, about the latter end oh November las^ 
whereupon, this deponent made haste to come , came into this deponent’s house to buy sum© 
to her, but before she could get to her, ' herrings of his wife, but being denied hr 
the child fell into her swooning fit, and at her, the said Rose returned in a discontemed 
last with much pain, straining herself, she manner; and upon the first of December altei^ 
vomited up a two-peiiny nail with a broad his daughter Anu Durent was very sorely^ 
head ; and after that the child had raised 1 affillcted in her stomach, and left 
up the nail she came to her understanding; like the pricking of pins, and then leii into 
and being demanded by this deponent how i swooning fils, 'and after the recovery irom.;ier 


STATfi TfHAUS, 17 CflxfttES II. i«65.^A IHtrf tif WUdu* 16^ 


•Ji*' iAeclai^, That she had **en the ap- 
pdfitibn of the said Rose, who threatened to 
torment her. In this manner she continued 
fronot the 1st of Dccemhcr, until this present 
time of trial ; having likewise vomited up 
divers pins (produced here in court.) This 
maid was present in court, but could not speak 
CO declare her knowledge', but fell into most 
violent fits when she was brought before Rose 
Cullt iider. 

Ann Baldwin sworn and examined, deposeth 
the saine thing ns toncliiiig the bewitching of 
the said Ann Dnrent. 

As concerning Jane Booking, who was so 
weak, she conld not be brought to the assi/es: 
Diana Becking sw*orn and examined, de- 

t osed, That she lived in the same town of 
leystofF, and iliat her said daughter having* 
been formerly nfllicted with swooning fils re- 
covered well of ihciii, and so continued for a 
certain time ; and upon the first of February 
last, she was take'll also with great pain in her 
Stomach, like pricking with pins; and after- 
wards fell into swooning fits, and so continued 
till the deponents coming to the assizes, having 
during the same time taken little or no food, but 
daily vomiting crooked pins ; and upon Sunday 
last raised seven pins. And whilst her fits 
were upon her she would spread forth her 
arms with lier Imnds open, and use postures as 
if she catched at something, and would in- 
stantly close her hands again ; which being 
immediately forced open, they found several 
pins diversly crooked, but could neither see nor 
perceive how or in what manner tlicy were con- 
veyed thither. At another time, the same 
Jane being in another of her fits, talked as if 
she were discoursing with some persons in the 
room, (though she would give no answer nor 
sccin to take notice of any person then pie- 
sent) and would in like manner cast abroad 
her arms, saying, I will not have il, T will not 
Im'e it ; and at last she said. Thou I will 
have it, and so w’aving her arm with her ham! 
open, she would presently close the same, 
which instantly forced open, they found in it a 
lath-nnil. In her fits she would ferqiiently 
complain of Hose Cullender and Amy Duny, 
saying, That now she saw Rose (hdlender 
standing at the bed’s feet, and another time at 
the bed*8-head, and so in other places. At 
la;5t she was stricken dumb and could not 
speak one word, though her fits were not upon ^ 
her, and so she continued for some days, and I 
at last her speech came to her again, and she 
<lesired her inotlier to gel her some meat ; and 
being demanded the reason why she could not 
S)>eak in so long time } She answered, That 
Amy puny w'ould not sutler her to speak. This 
lath-nail, and divers of ihe pins, were produced 
in court 

As concerning Susan Chandler, one otlier 
of the parties supposed to be bewitched and 
present in court : 

Maty Chandler mother of the said Susan, 
•worn and examined, deposed and said, Tiiui 
•bout the beginning of February last past, the 


said Rose Cullender and Amy Duny were 
charged by Mr. Samuel Pacy for bewitching of 
his daughter. And a warrant being granted 
at tlie request of the said Mr. Pacy, by sir Ed- 
mund Bacon baronet, one of the justices of 
the peace for the county of SufFolk, to bring 
them before him, and they being brought 
before him were examined, and confessed no- 
thing. He gave order tliat lliey should be 
searched ; hereupon this deponent witli five 
others were appointed to do the same : and 
coming to the house of Hose Cullender, they 
did acquaint her with what they were came 
about, and asked whether she wns contented 
that they should 'search her ? She did not 
oppose it, whereupon they began at her head, 
and so stript her naked, and in the lower part 
of her belly they found a thing like a teat of 
an inch long, they questioned her about it, and 
she said, That she had got a strain by car- 
rying of water which caused that excrescence. 
But upon narrower search, they found in her 
privy pans three more cxcrescenrics or teats, 
but smidler than the former ; this deponent 
farther snub, That in the long teat at tne cud 
thereof there was a little hole, and it appeared 
unto them as if it had been lately suck^, and 
upon the straining of it there issued out white 
milky matter. 

And this deponent fiither saith. That her 
said daughter (being of the at^e of 18 years) 
wat> then in service in tiie said town of Lcy- 
siolF, and rising up early the next morning to 
wash, this Rose Cullender appeared to her, 
and took her by the hand, whereat she was 
much allrighted, and went forihwiili to her 
mother, i^being in the same town) and ac- 
ijuuinted her with what she had seen; but 
being extremely terrified, she fell extreme sick, 
much grieved nt her stomach ; and that night 
a|ler, being in bed with another young woman, 
she suddenly shrieked out, and fell into such 
extreme fits as if she were distracted, crying 
against Rose Cullender ; saying, she would 
conic to bed to her. She continued in this 
manner beating and wearing herself, inso- 
much, that this deponent was glad to get help 
to attend her. In her intervals she would 
declare, That some time she saw Rose C'ullen- 
der, at another time with a great dng with her : 
she also vomited up divers crooked pins and 
sometimes she was stricken with blindness, and 
at another lime she was dumb, and so she ap- 
peared to be in court when the trial of the 
prisoners was ; for she was not able to speak 
her knowledge ; but being brought into the 
court at the trid, she suddenly fell into her 
fits, and being carried out of the court again, 
within the space of half an hour she came to 
herself and recovered her speech, and there- 
upon was immediately brought into the court, 
and asked by the court, whether she was in 
condiiion to take an Oath, and to give evi- 
dence, she said she could. Bnt when she was 
sWorn, and asked what she could say against 
either of the prisoners ? Befbre she could, 
make any answer, she fell into her fits, shriek- 
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mg otttm a miserable manner, crying bnm 
her, bum her, which were all the words she 
could speak. 

Robert ChMdler father of the said Susan 
gave in the same evidence, that his wife Mary 
Chandler had given j only as to the searching 
of Rose Cullender as aforesaid. 

This was the sum and substance of the Evi- 
dence which was given against the prisoners 
concerning the bewitching of the children be- 
fore mentioned. At the hearing this evidence 
there were divers known persons, as Mr. Ser- 
jeant Keeling, Mr. Serjeant Earl, and Mr. 
Serjeant Barnard, present. Mr. Serjeant . 
Keeling seemed much unsatisfied with it, and . 
thought it not suihcieiU to convict the prisoners : 
for admitting that the children were in truth ' 
bewitched, yet said he, it can never be applied 
to the prisoners, upon the imagination only of 
the parties afflicted; for if that might be allow- 
ed, no person whatsoever can in safety, for 
.perhaps they might fancy another person, %vho 
might altogether be innocent in sucli matters. 

There was also Dr. Brown of Norwich, a 
pcison of great knowledge ; who after this evi- 
dence given, and upon view of the three per- 
sons in Court, was desired to give his opinion, 
what he did conceive of them : and he was 
clearly of opinion, that the persons were be- 
witched; and said, That in Denmark tltere 
had been lately a great discovery of witches, 
who used the very same way of afflicting per- 
sons, by conveying pins into them, and crooked 
as tliese fjins were, with needles and nails. 
And his opinion was, That the devil in such 
cases did work upon the bodies of men anti 
women, upon a natural foundation, (that is) to 
stir up, and excite Fiich bimiours super-abound- 
ing in their bodies to a great excess, whereby 
he did in an extrnordiimiy manner afflict them 
with such disieinpers as ihcir bodies were most 
subject to, as particularly appeared in these 
children; for he conceived, that these swoon- 
ing fits were natural, and nothing else but that 
they call tlie mother, but only heightened to a 
great excess hy the suhtilty of tlie devil, co- 
operating with the malice of these which we 
teriu witches, at whose instance he doth these 
villanios.- 

Besides tlie particulars above-mentioned 
touching the said persons bewitched, there 
were many other tilings objected against them 
for a further proof and manifestation that the 
said children were bewitched. 

As first, during the time of the Trial, there 
were some experiments made with the persons 
afHicted, by bringing the persons to touch them ; 
and it was observed, that when they were in 
the midst of their fits, to all men’s apprehension 
wholly deprived of all sense and understanding, 
closing their fists in such manner, as that the 
strongest man in the Court could not force them 
open ; yet by the least toucli of one of these 
supposed witches, Rose Cullender by imme, 
they would suddenly shriek out opening thftir 
^ands, which accident would not happen by 
fthe touch of any other penH>n. 


And 'last they might privately tee when 
they were couchM, by the said Hose Cullender, 
they were blinded with theiicown aprons, and 
the touching took the same effect as Wore. 

There was an ingenious person that objected, 
there might be a great fallacy in this exper^ 
ment, and there ought not to be any stress pot 
upon this to convict the parties, for the children 
might counterfeit this their distemper, and per-> 
ceiving what was done to them, they might in 
such manner suddenly alter the motion and 
gesture of their bodies, on purpose to induce 
persons to Vieiieve that they were not natural, 
but wrought strangely by the touch of the pri- 
soners. 

Wherefore to avoid this scruple it was pri- 
vately desired by the judge, that the lord Corn- 
wallis, sir Edmund Bacon, and Mr. Serjeatit 
Keeling, and some other gentlemen there in 
Colirr, would attend one of the distempered 
persons in the farther part of the Hall, whilst 
she was in lier fits, and then to send for one of 
the witches, to try what would then happen, 
which they did accordingly : and Amy Diiny 
WHS conveyed from the bar and brought to the 
maid : they put an apron before her eyes, and 
then one other person touched her hand, which 
produced the same effect ns the touch of the 
witch did in the Court. Whereupon the gen- 
tlemen returned, openly protesting, that they 
did believe the whole transaction of this busi- 
ness was a mere imposture. 

lliis put the Court and all persons into a 
stand. Bat at length Mr. Pacy did declare^ 
That possibly the maid might be deceived by % 
suspicion that the witch touched her when she 
did not. For he had observed divers times, 
that although they could not sjieak, but were 
deprived of the use of their tongues and limbs, 
that their understandings were perfect, for that 
they have related divers things which have been 
when they were in their fits, aft•^^ they were 
recovered out of them. This saying of Mr. 
Pacy was funiid to be true afterwai^s, whee 
his daughter was fully recovered (as she after- 
wards was,) as shall m due time bo related : 
For she was asked, whether she did hear and 
unden’stand any thing that was done and acted 
in the Court, during the time that she lay as 
one deprived of her understanding? and she 
said, she did : and by the opinions of some, 
this experiment, (which others would have a 
fiillacy) was latlier a confirmation that the 
parties were really bewitched, than otherwise ; 
for say they, it is not possible tluit any should 
counterfeit such distempers, being accompanied 
with such various circumstant.'es, much l^a 
children ; and for so long time, and yet undis- 
covered by their parents and relations: For ne 
man can suppose that they should all conspire 
together, (being out of several families, and, as 
they affirm, no way related one to the other, 
and scarce of familiar acquaintance) to do an 
act of this nature whereby no benefit or advan- 
tage could redound to any of the parties, but n 
guilty conscience for pe^uring ihcmselves in 
taking the lives of two poor simple women 
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away, and there appears no malice in the case. 
For the prisoners themselves did scarce so much 
as objeck it. Wlierefore, say they, it is very 
evident that the parties were bewitched, and 
that when they apprehend or understand by 

£ y means, that the persons who have done 
em this wrong are near, or touch them ; then 
their spirits being more than ordinarily moved 
with rage and anger at them being present, 
they do use more violent gestures of their 
bodies, and extend forth their hands, as desirous 
to Jay bold upon them ; which at .other times 
not having the same occasion, the instance 
there falls not out the same. 

2ndly, One John Soam of Leystoff aforesaid, 

J reoman, a sufficient person, deposeth, that not 
ong since, in harvest time he had three carts 
which brought home his harvest, and as they 
were going in Co the field to loud, one of the carts 
wrenched the window of Rose Cullender’s house, 
whereupon she came out in a great rage and 
threatened this deponent for doing that wrong, 
ao they passed along into the fields and loaded 
all the three carts, the other two carts returned 
aafe home, and back again, twice loaded that 
>day afterwards ; but as to this cart which touch- 
ed Rose Cullender's house, after it was loaded, 
it was overturned twice or thrice that day ; and 
after that they had loaded it again the second 
w third time, as they brought it through the 
gate which leadctli out of Che field into the town, 
the enrt stuck so fast in the gates-head, that 
they could not possibly get it through, but were 
inforced to cut down the post of the gate to 
snake the cart pass through, although they could 
not perceive that the cart did of cither side 
touch the gace>po8ts. And this deponent fur- 
ther saith, that after they had got it through 
thegate-way, they did with much difficulty get it 
liome into the yard ; but for all that they could 
do, they could not get the cart near unto die place 
where they' should unload the corn, but were 
fain to unload it at a great distance from the 
place, and when they began to unload they 
found much difiiculty therein, it being so bard 
a labour that they were tired chat fn st came ; 
smd when others came to assist them, their 
noses burst (brlh a bleeding : so they were 
fain to desist and leave it until the next morn- 
ing, and tlien they unloaded it without any diffi- 
euTty at all. 

Kobert Sherringham also deposeth against 
Rose Cullender, tliat about two years since, 
passing along the street with his cart and horses 
the axletree ^f his cart touched her house, and 
broke down some part of it, at which she wa^ 
very much displeased, threatening him, that his 
horses should suflter for it ; and so it happened, 
tot idl those horses, being four in number, died 
within a short time after : since that time he 
hath had great losses by the sudden dying of 
his o^er cattle ; so soon as his sows pigged, 
the pigs would leap and caper, and immediately 
fall down and die. Also, not lung after, he 
was taken with a lameness iu bis limbs tbat be 
could neitlier go nor stand fgr some days. 
After all this, he was very much vexed with 


great number of lice of an extraordinary big- 
ness, and although he many times shitted him- 
self, yet he was not any thing the better, but 
would swarip again with them ; so that in the 
conclusion he was forced to burn all his clothes, 
being two suits of apparel, and then was clean 
from them4 

As concerning Amy Duny, one Richard 
Spencer deposeth, that About the first of Sep- 
tember last, he heard her say at his house, tliat 
the devil would not let her rest until she were 
revenged oq one Cornelius Sandeswelfs wife. 

Ann Sandeswell, wife unto the above-said 
Cornelius, deposed, that about seven or eight 
years since, she having bought a certain pum* 
her of geese, meeting with Amy Duny, she tnld 
her, if she did nut fetch her geese home they 
would all be destroyed : which in a few day» 
after it came to pass. 

Afterwards the said Amy became tenant to 
this deponent’s husband for a house, who told 
her, that if she looked not well to such a chim- 
ney in her house that the same would fall s 
whereupon this deponent replied, that it was 
a new one ; but not minding much her words, 
at that time they parted. But in a short time 
the chimney fell down according as the said 
Amy had said. 

Also this deponent farther saith, that her 
brother being a fisherman, and using to go into 
the Northern Seas, she desired him to send her 
a firkin of fish, which he did accordingly ; and 
she having notice that the Said firkin was 
brought into Leystoft-lload, she desired a boat- 
man to bring it ashore with the other goods they 
were to bring ; and she going down to meet 
the boat-man to receive her fish, desired the 
said Amy to go along with her to help her home 
with it; Amy replied, she would go when she 
had it. And thereupon this deponent went to 
the shore without her, and demanded of the 
boat-man the firkin, they told her, that they 
could not keep it in the boat from falling 
into the sea, and they thought it was gone to 
the devil, for they never saw the like before. 
And being demanded by this deponent, whe- 
ther any other goods in the boat %vere likewise 
lost as well as hers? they answered not any. 

This was the substance of the whole evidence 
given against the prisoners at the bar ; who be- 
ing demanded, what they had to say for iheuL- 
selvcs ? they replied, nothing material to any 
thing chat was proved against them. Where- 
upon, the judge in giving his direction to the 
jury, told them, that he would not repeat the 
evidence unto them, lest by so doing he should 
wrong the evidence on the one side or on the 
other. Only this acquainted them, that they 
had two things to enquire after. Titst, Whe- 
ther or no these children were bewitched? 
Secondly, Whether the prisoners at the bar 
were guilty of it ? 

That there were such creatures as witches he 
made no doubt at all ; For first, the scriptures 
had affirmed so much. Secondly, the wjsduiii of 
all nations had provided laws against such per- 
sons^ w'hich is an argument of their, confidence 
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of such a crime. And suchliath been the judg- 
ment of this kingdom^ as appears by that act of 
parliament which ^th provided punishments 
proportionable to the quality of the offence. 
And desired them, strictly to observe their evi- 
dence ; and desired the great God of heaven to 
direct their hearts ip this weighty thing they 
had in hand : For to condemn the innocent, and 
to let the guilty go free, were both an abomina- 
tion to the Lord. 

With this short direction the jury departed 
from the bar, aud within the space of half an 
hour returned, and brought them in both 
Guilty upon the several indictments, which were 
thirteen in number, whereupon they stood in- 
dicted. 

This was upon Thursday in the afternoon, 
March IS, 1665. The next morning, the three 
children with their parents came to the Lord 
Chief Baron Hales’s lodging, who all of them 
spake perfectly, and were as in good health as 
ever they were; only Susan Chandler, by rea- 
son of her very much aHliction, did look very 
thin and wan. And their friends were asked 
at what time they were restored thus to their 


speech and health? And Mr. Pacy did affirm. 
That within less than half an hour after the 
witches were convicted, they were all of them 
restored, and slept well that night, feeling no 
pain ; only Susan Chandler fcTt a pain like 
pricking of pins in her stomach. 

After, they were all of them brought down 
to the court, but Ann Durent was so fearful to 
behold them, that she desired she might not see 
them. Tile other two continued in the court, 
and they affirined in the face of the country, and 
before the witches themselves, what before hath 
been deposed by their friends and relations ; 
the prisoners not much contradicting them. Iir 
conclusion, the judge and all tlie court were 
fully satisfied with the verdict, and thereupon 
gave judgment against the witches that they 
should be hanged. 

They were much ufged to confess, but would 

not. 

That morning we departed for Cambridge, 
but no reprieve was granted : And they were 
executed on Monday the 17ih of March fol- 
lowing, but they confessed nothing. 


320 . The Trial of Mr. Benjamin Reach, at the Assizes at Ayls- 
bury, in Buckinghamshire, for a Libel ; 17 Charles II. a. d, 
1665 . 


Benjamin Keach or Winslovr, in the 
county of Bucks, having wrote a little book, 
entitled, ** The Child’s Instructor; or, A New 
and Easy Primmer in which were contained 
several things contrary to the doctrine and 
ceremonies of the church of England ; ^ as. 
That infants ought not to be baptized; That 
laymen may preach the Gospel ; That Christ 
shall reign personally upon the earth in the 
latter day,&c. He had no sooner got it print- 
ed, and some of them sent down to him, but 
one Mr. Strafford, a justice of the peace for 
that county, reccii^ed information of it. Wher^ 
upon, taking a constable with him, he went in 
quest of the said hooks ; and coming to the 
house of Mr. Keach, found and seized several 
of them, bound Mr. Keach over to answer for 
it at the next assizes in a recognizance of 
100/. and two sureties with him in 50/. each. 

The next Assize holden for the said county 
was at Aylsbury on the 8ih and 9th of October 
1664, Lord Chief Justice Hyde being Judge. 
On the Ist of which days, in the forenoon, Mr. 
Keach was called upon ; who answering to his 
name, was. brought to the bar, and examined as 
follows : 

Judge, Did you write this book? FHold- 
ing out one of the Priminers in his hand.] 

Keach. I writ most of it. 

Judge. What have you to do to take other 
men’s trades out of their hands? I believe you 
can preach as well as write books. Thus it is 
to let yon, and such as you are. have the Scrip- 
ture to wrest to your own destmclion. Ypn 


have made in your book a new Creed : I have 
seen three Creeds before ; but I never saw a 
fourth till you made one. 

Keach. 1 have not made a Creed, but a con^ 
fession of the Christian faith. 

Judge. Well, that is a Creed then. 

Keach. Your lordship said you had never 
seen but three Creeds ; but thousands of Chris-, 
tians have made a confession of their faith. 

After this the Judge observed to the Court 
several things which were written in the said 
book, concerning Baptism and the Ministers of 
the Gospel, which were contrary to the Liturgy 
of the Church of England, and so a breach of 
the Act of Uniformity. 

Keach. My lord, as to those things—- 

Judge. You shall not preach here, nor give 
the reasons of your damnable doctrine,* to 
seduce and infect his majesty’s subjects. These 
are not things for such as you are to meddle with, 
and to pretend to write books of divinity : 
but I will try you for it before I sleep. 

After this he gave directions to the Clerk to 
draw up the Indictment ; and the witnesses 
were sworn, and ordered to stand by the Clerk 
till the Indictment was finished, and*then to go 
with it to the grand inquest. 

* Upon the cruelty, brutality, and ill^a/iy^ 
of the conduct of Chief Justice Hyde in thie 
Trial, see the observations of Mr. Dunning (af- 
terwards lord Ashburton) in his Speech in the 
House of Commons, December 6lh 1770. See 
Cobb. Pari. Hist. 
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Judge^ OenUemen of the Grand Jhry, I 
aball «eiipd you presently a bill against one that * 
bai)i taken upon him to write anew Primmer for 
tilt instruction of your children : He is abase 
and dangerous fellow ; and if this be sulTered, 
children by learning of it will become such as 
he island therefore 1 hope you will do your 
duty. 

Ihe Indictment being long, took so much 
time to draw it up, that the Trial did not come 
on till the next day. 

The next day, the Court being set, the Grand 
Jury found the bill, and brought it in indorsed 
Billa vera. 

Clerks Benjamin Keach, come to the bar. 

Mr. Keach conies to the bar. 

Clerk. Hear your Charge. * Thou art here 

* indicted by the tranie of Benjamin Keach, of 
^ the parish of Winslow, in the county of Bucks: 

* For that thou being a seditious, heretical, and 

* schisroatical person, evilly and maliciously 
< disposed, and disaffected to his majesty's gn- 

* vernment, and tlie government of the Church 

* of England, didst maliciously and wickedly, 

* on the 1st day of May, in the 16th year of the 

* reign of our severe ign lord the king, write, 

* print, and publish, or cause to be written, 

* printed, and published, one seditious and 

* venomous booK, entitled, “ The Child’s Iii- 

* Structor; or, A New and Easy Primmer;” 

* wherein are contained by way of Question 

* and Aitswer, these damnable positions, con- 
^ trary to the book of Common Prayer, and 

* the Litur^ of the Church of Kngiaiui: Tir.it 
^ is to say, in one place you have thus written ; 

^ Who are the right subjects of baptism ? 

* * il. Believers, or godly men and women only, -j 
^ * who can make confession of their faith and 

' '^repentance.' And in another place you 
^ have maliciously and wickedly written these 
' words ; ' How shall it then go with the 
' ' Saints? A. O, very well. It U the day 
' ' they iiave longed for : Then they shall hear 
^ ' that sentence. Come, . ye blessed of my Ea- 
' ' thcr, inherit the kingdom prepared for you; 

' ' and so shall they reign with Christ on the 
' ' earth a thousand years, even on Mount Sion, 

' ' ill .New Jerusalem; for there will ChrUt’s 
' ' throne be, on which they must sit down with 
' ' him.’ Then follows this Question, with the 
' Answer thereto, in these plain English words: 

' ' Q. When shall the wicked and the fallen 
' ' angels, wliicii ho the Devils, be judged ? A, 

' ' When the thousand years shall be expired, 

' ' then shall the rest of the devils be raised, 

' ' and then shall be the general and last judg* 

' ' ment, then shall all the rest of the dead and 
< ' devils be judged by Christ and his glorified 

* * saints ; thev being arraigned and judged, 

^ ' the vicked shall be condemned, and cast by 

* ' angels into the lake of 6re, there to be burn- 
• ' ed <br,cver and ever.' 

* In another place tbou bast wickedly nnd 
' maUciously written tliese plain Eni^ish words : 

* ' it. Why mey ont infants bg received into 

* < the Church now, as they ware wdet the 


law? A. Because the fleshy teed is cast 
' out : Though God tinder that dispensation 
did receive infants in a lineal way by gene- 
ration, yet he that bath the key of David, 
that openetli and no man shutteth, that 
shutteth and no roan openeth, hath shut up 
that way into the Church ; and hath opened 
the door of regeneration, receiving in none 
hut believers. Q, What then is the state of 
* infants? A. Infants that die are members 
' of the kingdom of Glory, though they be 
' not inemhors of the visible Church. H. Do 
' they then that bring in infants in a fleshly 
' and lineal way, err from the way of truth ? 

' A. Yea, they do; for they make not God's 
‘ holy word their rule, but do presume to 
' open a door that Christ hath shut, and none 
' ought to open.’ And also in another place 
thou bast wickedly and maliciously com- 
posed " A short Confession of the Christian 
Faith wherein thou hast aflirrned this con- 
cerning the second person in the Blessed 
Trinity, in these plain English words: ' I also 
' believe that he rose again the third day from 
' the dead, and ascended into Heaven above, 

' and there now sitteth on the right hand of 
' God tlie Father ; and from thence he shall 
' come again at the appointed time of the 
' Father to reign personally upoif the earth, 

' and to be judge of the quick and dead.* 
And in anotlier place thou hast wickedly and 
maliciously aflirtned these things concerning 
true Gospel- Ministers, in these plain English 
words following; * Christ hath not chosen tJie 
' wise and prudent man after the flesh, not 
' great doctors and rahbies; Not many mighty 
' ami noble, saitb Paul, are called : but rather 
' tiic poor and despised, even tradesmen, and 
' such-like, as was Matthew, Peter, Andrew, 
' Paul, and others. And fhrist’s^ true minis- 
' ters have not their learning and wisdom from 
' men, or fioqi universities, or human schools 
' for human learning. Arcs and sciences are 
' not essential to making of a true minister, 
' but the gifts of God, which cannot be 
' bouglit with silver and gold ; and also as 
' they have freely received the gift, so they do 
' freely administer : They do nut preach for 
' hire, for gain and filthy lucre : They are not 
* like the false teachers, who 4Dok fur gain 
' from their quarter; who eat the fat, and 
' clothe themselves with the wool, and kill 
' them that are fed; those that put not into 
' their mouths, they prepare war against : 
' Also they are not Lords over God’s heritage^ 
' they rule them not by force and cruelty, 
‘neither have they power to force and com- 
‘ pel men to believe and obey their doctrines, 
‘ but are only to persuade and intreat ; for 
' this is the way of the Gospel, as Christ 
‘ taught them 

‘ And many other things hast thou seditiansly, 
wickedly, and maliciously written in the said 
book, CQ the great displeasure of Almighty 
.God, the scandal of the liturgy of the church 
of England, the disaffection of the king's peQ» 
pte tg^ bb UH^ty’s government, the danger of 
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* the peace of this kingdom, tou the evil exaip pie 
^ of others, end contrary to the statute in that 

* case made and provided. IIow aay you, Ben- 

* jamin Keacli ; are you Guilty, or ]N ot Guilty 

Keack, The Indictment is so very lont^^ that 
. I cannot remember half of it, nor iiaye 1 been 
accustomed to plead to Indictments: therefore 
I desire a copy of it, and liberty to confer wiih 
counsel about it, in order to put in my excep* 
lions, and then I shall plead to it. 

Judge. It is your intention, 1 perceive, to 
delay your trial to the next assize. 

Reach. No, my lord, I have no design* by 
this to delay my trial. ' 

Judge. I will not deny, you what is your 
right, but you must first plead to your Indict- 
ment, and afterwards you shall have a copy of it. 

Reach. I desire 1 may have a copy of it 
before 1 plead, in order to put in my Exceptions 
. against it. 

Judge. You shall not have it, before you 

plend Guilty or Not Guilty. 

Reach. It is what lias been granted to others. 

Judge. Y'ou shall not have it first; and if 
you refuse to plead Guilty or Not Guilty, I 
shall take it pro confea&o^ and give judgment 
against you accordingly. 

Reach. Not Guilty, my kird. 

Judge. Now you may have a copy of your 
Indictment, and 1 will give you an hour's time 
to consider of it. 

Reach. If I may have no longer time, I 
don't dedre any. 

Judge. 1 have something else to do than 
wait upon you ; you are not a person fit to go 
abroad till next Assize, and you will think it 
hard if I should commit you to gaol till then : 
but because you shall not say but that you 
were offered fair, if you will find sufiicieiit sure- 
ties fur your appearance at the next assize, and 
for your good behaviour till then, you shall not 
be tried till then. 

Reach. My lord, 1 am content to be tried 
now. 

Judge. Go on then, a God's name. 

Clerk. Gentlemen of the Jury, an^ver to 
yoiir names, &c. 

Then the Jury were sworn,' well and truly to 
try the traverse between the king's majesty 
and the prisoner at the bar. 

Judge. Clerk, read the Indictment. [lie 
reads it.] 

Gentlemen of the Jgry, the prisoner at the 
bar has pleaded Not Guilty, and your charge is 
to inquire whether he be guilty or not. 

Then the Witnesses were sworn, who were 
Neal and Whitehall. 

' Utal deposed, That justice Strafford sent for 
him CO his house; when he came there, the jus- 
tice sent him back again for liis staff of autho- 
rity ; which being dime, be went with the jus- 
tice to one Moody's stall, and asked for some 
Primmers which he had; he. answered, that he 
had none. That from thence they went to Mr. 
Keach's house, where first they saw his wife, 
who told them he was in an inward room. 
They asked her, if there were not some Prim- 
rot. yu - 


mers in the house? She ^aid, there was, .and 
about thirty . were brought forth oud delivered 
to them. 

Tiien Justice Strafford himself was alsp exa^ 
mined : he said, That he found the Primmers 
now before the Court in Deuj. Keach's house, 
and seized them ; and that the pj*i8oner at the 
bar had confessed before him,^ that he writ and 
composed the said book. 

Then a Copy of the prisoner's Examination 
before the said justice, signed with his, own 
hand, was produced and rend; wlicrein was 
contained, I’hat the prisoner being asked wlie- 
ther he was the author or writer of tlie said 
Book? answered, Yes, he was. And further* 
declared, Tliat he delivered a part of the copy 
to one Oviat a printer at London, since deud^ 
and that the rest of the copy he sent up by ano- 
ther hand, hut that he knew not who printed 
it : That about forfy of them wetc sent dowtk 
to him, of which he hud dispersed ubopt twelve, 

and (hat the price was live- pence each book. 

After this the Judge called for a Common-^ 
Prayer-Book, and laid it before him, and order- 
ed one of tlie Primmers to be given to the ^n- 
tlemen of the Jury, and bid them look on those 
parts where the leaves were turned down. 

Judge. Clerk, read those sentences in the 
Indictment, which are taken out of the book, 
that tlie Jury may turn to them, and see tliat 
the said positions are contained in the book. 

Clerk. * Q. Who arc the right subjects of 
^ Baptism ? A, Bclievt;rs or godly men and 
^ women only, who can make confession of 

* their faith and repentance.' 

Judge. This is contrary to the book of Com- 
inoii’jPrayer, for that appoints infants to be 
baptised, as well as men and women. [Here 
lie read several places in the Liturgy, wherein 
the baptising of infants is enjoined and directed.} 

Clerk reads. * Q. How shall it then go with 
^ the saints? yf. Oh, very well! it is the day 
'that they have longed for: then they bhall 
hear that sentence, Come, ye blcsbcd of iny 
Father, inherit the kingdom picpared for you : 
And so shall they reign with Christ on earth 
a thousand years, &c.' 

Judge. This is contrary to the Creed in the 
Book of Common-Prayer, and is an old heresy, 
which was cast cut of tlie Ciiurch a thousand 
years ago, and was likewise conderniied by the 
Council of Constance about 500 years ago, and 
hath lain dead ever since, till now this rascal 
hath revived it. 

Clerk reads. ' Q. Why may not infants be 
received into the Church now, gs they were 

* under ihc law ? A . Because the ficshly seed is 
cast out, tic. Q. What then is the state of 
infants? A. Infants that die, are members of 

' the kingdom of Glory, though they be not 
' members of the visible Churcb. Q. Go 
' they then that bring in infants by a fleshly 

* lineal way, err from the truth ? A. Yea, they 
' do ; for they make not God's holy word their 
' rule, but do presume to open a door tliat 

Christ hath shut, and none ought to open. , 

' Judge^ This also is contrary to the book 

2 Z 
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C6inmon4*mver, which appoints infants to be Judge, You shall not be suffered to give tlie 
received into the Church, and directs the priest masons tor your damnaUc doctrine here, to se- 
^ to say, when he bath sprinkled the child, * We oce the king’s subjects. * - 

* receive this child intu the congregation of Ktach, Is my religion so had, that I may 
Christ's flock/ And whereas he says that in ot he allowed to speak ? 
fants thait die nre members of the kingdom of Jud^e. 1 know your religion, you- ore a 
Olory, though not of the visible Church, he Fifth Monarchy Man ; and you can preach, as 
•pVaks this of infants in general, and so the well ns write books; and you will preJich here, 
child of a Turk or Ileatheii is made equal with f I would Ut you : but I shall take such order 

the child of a Christian : But the Church hath is you shall do no more mischief; 

otherwise determined ; that is. if an infant die Keuch, I did not write all the book, for 


after baptism, and before it. hatli actually 
sinned, it is saved, because original sin is wash- 
ed away in baptism. Rend on. 

Clerk, Also in another place thou hast 
wickedly and maliciously composed, * A short 

* Confession offaith,Mn which thou hast affirmed 
thus, concerning the second person in the 
blessed Trinity, in these plain English words; 

* I aUo believe that he rose again the third day 

* from the dead, and ascended into heaven, and 
^ there now sitteth at the right hand of God 
^ the Father; and from thence he shall come 

* again at the appointed time of the Father, to 

* reign personally upon the earth, and to be 
< the judge of the quick and the dead.’ 

Judge, This is contrary to oiir Creed: for 
whereas he sahh, * From thence he shall come 
^ ai;ain at the appointed time of the Father, to 
' reign personally upon the eartfi, and to be 

* judge both of the quick and the dead;* our 
Creed only saith, * From thence he shall come 

* to judge both the quick and the dead.’ 

Clerk, And in another place thou hast 
wickedly and maliciously affirmed these things 
concerning true Gospel-Ministers, in these 
plain English words following : * Christ hath not 

* chosen the wise and prudent men after the 

* flesli, not great doctors and rabhics ; Not 

* many mighty and noble, snith Panl, ar4 called, 

* &c. as above.’ 

Judge, This also is contrary to the Book of 
Common-Prayer: for whereas the position in 
the Indictment snith, Christ hath not chosen 
great ralibies and doctoi's, hut rather the poor, 
and despised, and tradesmen; the Book oi 
Common-Prayer doth admit of such. [Here 
.be rend some passages concerning the qualifi- 
cation of Ministers, niid their manner of Con- 
•ecration. j Because Christ, when he was upoh 
She earth, made choice of tradesmen to be his 
^ciples; tiierefore this fellow would have 
ministers to be such now ; taylors, and pedlars, 
and tinkers, and such fellows as be is s But i' 
tt otherwise now, as appears from the mannei 
in which tlse Church has appointed them to be 
chosen, ordained, and consecrated. 

^ The Judge having thus gone through the Iii’ 
dicement, the prisoner began to speak in hi; 
defence. 

Kemch, As to the doctrines’— «- 
Ju4g€, You shall not speak here, except to 
the matter of fact : that is to say, whether you 
writ this book omot. 

Keaeh. 1 deatre Itheity to speak to the par 
tipalan m my liidictineoc,and those things tha 
bavts— 1- 


Jiere is an epistle to it written 1^ another hand ; 
neither can it be proved that 1 writ all that is 
put into the Indictment. 

Judge, It is all one whether you writ it your- 
self, or dictated to another to write it : but it 
appears by your examination under your own 
'land, that you wrote it all. 

Keach, Because 1 writ the major part of ir, 

I was contented to let it with the word uU 
In my examination before justice Strafford ; but 
I cannot in conscience say 1 wrote it all : nor 
is it proved that I published it. 

Judge, Yes, you did ; for Moody had six 
books of you. 

Keach, I did neither sell them, nor ilcliveF 
them to him. 

Judge, He had them at your house, and it 
is not likely be should take tiieiu w'iihoui your 
consent. 

Keach. 1 do not say he had them without 
my consent. 

Judge, It is all one, then, as if you delivered 
them. 

Here the Judge summed up the Evidence, 
and gave his Charge to the Jury ; but this the 
Amanuensis 1ms omitted. 

The Jury being withdrawn, staid for some 
hours : at length one of the officers who attend- 
ed tliem came in. 

Officer, My lord, the Jury about the Prim- 
iners cannot agree. 

Judge, But they must agree. 

C^cer. They desire to know whether one 
of them may not come and speak with ^oiir 
lordship, about something whereof they are in 
doubt. 

Judge, Yes, privately : [And then onlered 
one to come to hkn on the bench.] 

Then the officer called one, andf he was set 
upon the clerk’s table, and the Judge and hu 
whispered together a great while; and it Whs 
observed, that the Ju^e having his hands upon 
h» shoulders, would frequently shake him as he 
spake to him. Upon this person's returnim', 
tfie whole Jury quickly came in, and being ac- 
cording to custom called Over by their UKue«, 
the clerk proceed^. 

Clerk. Arc you agreed in your verdict? 

Jury, Yes, yes. 

Cle9‘k, Who shall speak for you r 

Jury, . Our Foreman. 

Clerk. How say you, is Benjamin Ketcli 
Guilty of the matters contained m the Indict- 
ment against him, or Not Gniity f 
* Foreman! Guilty in part. 

Cfcrfc Of what pan? 
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'*’*’*'?•* .»o»etl»iii|{ pontained in Mutenc*» wberfttn ' devils* it inserted inuttud ' 
tnfr indictmenti which is not in tlie book* of * flead»*.onW excepted. 

C/erft. What is that? Tpon this, Bcnjainio Keacb wax csillfd to 

Jforeman, In the Indictment he is charged the bar, and the Judge proceeded to puss Seu- 
^ith these words, < When the thousand years tence upon him as fuliows: 

* be expired, then shall all ilie rest of the Judge, Benjamin ICeacii, you are here con-^ 

u M ■ *** victed of ivrittiigiuid publishing a seditious and 

* •*^st of the dead be raised,*' scandalous Book, (pr which the court's ludg* 

Clerk, Is he guilty of nil ihe rest of the In- incnt is tins, and the court doth award. That 

dictmcnt, tliat Sentence excepted ? you shall go to gaol for a fortnight, without bail 

C/#ic of the Jury, I cannot in conscience or mainprise ; and the next Saturday to stand 
find him Guilty, because the words in the In- upon the pillory at Ailsbury for the space of 
dictment and the Book do not agree. two hours, from eleven o’clock. |to one, w'ith a 

Jitdge,^ That is only through a mistake of Paper upon your head with this inscription, 
the clerk s, and ip that sentence only ; and you For w riting, printing, and publishing a schis- 
mny find him guilty of all, that Sentence ex- matical Book, intitled, The Child's Instructor, 
cepted: but why did you come in before you or a New^ud Easy Primmer.” And the next 
were n^reed ? Thursday to stand in the same manner, and 

Foreman, We thought we had been agreed, for the same time, in the market of Winslow ; 
Judge, You must go out again, and agree; and there vour Book shall be openly Inirnt he- 
and as for you, that say you cannot in con- fure your face by the common Imngiuan, in dis- 
acience find him guilty, if you say so again, grace of you and your doctrine. And you shall 
without giving reasons for it, I shall take an forfeit to the king's majesty the sum of SO/. 
ord<*r with you. and shall remain in gaol until you find sureties. 

Ihen the Jury withdrew, and in a little time for your good behaviour and appetirance at the 
returned again. next assizes, there to renounce your doctrine. 

Clerk, Are you agreed in your verdict? and make such public submission as shall be 
Jury, Yes. ^ ^ injoiued you. Take him away, keeper. 

Clerk, How say you, is Benjamin Keach Keavh, I hope I shall never renounce those 
Guilty of the matters charged in the Indictment truths ivhich I have written in that Book, 
against him, or Not Guilty ? Clerk, My Lord, he says he hopes he shall 

Foreman, Guilty of the Indictment; that never repent. 

^ — ; But the Judge taking no notice, the gaoler 

* Where one is indicted for writing a libel took him away. 
secundum tenorem sequenfem^ or for forging a According to the Sentence passed upon him, 
deed so and hO described, any the least variance he was kept close prisoner till the Suturdaiy fol- 
between the libel recited, or deed described, lowing, and then about eleven o'clock ivnscar- 
and -those given in evidence, is fatal. But, ried to the pillory at AiUbury ; where he stood 
where the substance only of a lihei is set forth full two hours to a minute, was denied the li- 
in Latin, it is sufficient if the libel be proved berty of speaking to the spectators, and had 
to have the same sense as is set forth. Hawk, bis hands as well as his head carefully kept in 
PI, C. Book 2, c, 46. s. 36. In manner and the pillory the whole time. On the Thursday 
Jhrm following^ that is to say^ do not require following he stood in the same manner and fur 
an exact ivcital. Sec, as to the tenor and effect - the same time at Winslow, the town where he 
following; and as to the kind and degree of. lived, and had his Book bnrut before him. 
variance that is fatal, and as to the danger of, After this, upon paying his fine, and giving 
Judges indulging in 'solution of variances, the | sufficient security for bis good behaviour, he 
authorities referred to in Leach's edition of was set at liberty ; but was never brought to 
Hawkins, ubi sup, ■ make a recantation. ^ 


S21. The Case of the Jurisdiction of the House of Peers, between 
Thomas Skinner, Merchant^ and the East-India Company : 
18 Charles IL a. d. 1666. ‘ . ' 


{Of this Case the fullest account which has been 
found in print, is contained in a small book 
published in the year 1669, under the title 
of The Grand Question concerning the 
Judicature of the House of Peers, stated and 
Ai^ued.” TJie Report which is here given of 
the Case, haa been extracted chiefly from a 
copy of that Work, obligio^y imparted by 
the very learned lijLr. Hargrave, who hfis 
published a concise but very penpicuous 


abridgment o/thisCase, in that mostvaluahio 
repositoiqr of legal knowledge, upon the sub- 
ject of this Case and other mutters ct>iinerted 
with it, his “ Introductory Preface” to lord 
Hale's Jurisdiction of the Lords' House of 
Parliamrnt.” See also m Mr. Hargrave's 

Judicial Arguments and Collections,'’ (vol. 

1, p. 1, vol. 2, p. 183.) his very full and ela- 
borate Opinions on the Cases of Bond apd 
Butleri wno were fined and imprisoned bjf the 
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Irish llousa of Lords, and of Perry, who was 
fined and imprisoned bj the English House of 
'.Lords. This Case of Skinner and the East 
India Coo^any, was also noticed by Mr. 
Cliiford in Flower's Case.] 

Soon after his majesty’s happy Restoration, 
one Thomas Skinner preferrea a Petition to 
him in council, purporting * Great oppressions 

* and ^oils sustained by him in the Indies from 

* the East India Company, robbing him of a 
^ ship and goods of a great value,, dispossessing 

* him of a plantsjition he had there, a dwelling 

* house and warehouse at Jamby,and an island 
^ called Barella (whirh he had bought of that 

* king) assaulting his person to the danger of his 

* life, and several oiher injuries done htiii ; For 

* which he prayed tlie king's justice to appoint 

* a court, constable and rnarslial to hear and 
^ determine those matters, they not being other- 

* wise detei'iniiiable by the ordinary course of 
^ law, or to put it into any other way for just 
^ relief.’ After some years attendance and* so- 
licitation and several Petitions of this poor 
man's, the king at last refeis it to certain lords, 
viz. the Lord Archbishop of Canterbury, the 
Lord Chancellor, the Lord Privy Seal and the 
lord Ashley, to coll all parties before them, and 
compose the matter if they could ; the Order of 
Reference runs thus 

‘ Whereas upon the Petition of Thomas 

* Skinner inen'hant, settinis forth his sulferings 

* under the barbarous oppressions of the East 
^ India Company, his innjesty was graciously 

* pleased by order of the arth of August last, 

* to defer the cituring of the matter for erect- 
^ ing a court to detennine affairs of this nature 
^ till the second meeting of this board at Wbite- 

* hall, and in regard the said Company have 

* slighted the orders of this board, and not 

* coinplied with any references or mediations, 
^ designing to wear out the Petitioners’ life in 

* tedious attendances ; he did by his Petition 

* this day read at the board, buinblv pray that 

* the said court may be now erected, to relieve 

< the Petitioner according to justice, and put a 
^ period to his grievances : Whereupon his ma- 

< jesty present in council did order, That his 

* grace the Lord Arclibishop of Canterbury. 

* the Lord Chancellor, Lord Privy Seal, and 

* the lord Ashl^ do send for the Governor and 

* some of the Members of the East India Coin 
^ pait^, to treat with them, and to induce them 
^ to give the said Mr. Skinner such reasonable 

* satisfaction, us may in some measure be an- 
‘ swerable th the loss and damage he hath su^ 

* fered under them. <Sianed) 

* Juaw Nicholas.’ 

It appears by the Report of the Lords Re- 
ferrees, Dec. 16G6, that this Order was made 
on the 3$rd of the March preceding. 

These Lords Referrees met, took much pains 
in it, spent several days : Ordered Mr. AyUff 
of counsel witl]^ Skinner, to give them under 
his hand a true state of the business, whose 
Report £ will here set down interminis. 


The Case of THOMAS SKINNER, Merchant, 
and his Demands against tlie East India 
Company, for Damages done him in 1659. 
in India. 

In'the year 1657, was a general liberty of 
trade into the East Indies ; then Thomas Skin- 
ner furnished and set forth his ship called the 
Thomas from London, on a trading voyage to 
the Indies, and arrived there in 1658. 

The Company hy their letters May the 7th, 
1658, which arrived in India in November fol- 
lowing*, commanded their agents to seize all 
bhips and goods of Englibh trading there, and 
dispose half to the Commonwealth, and half to 
the Company. " 

Tfte agents of Bantam direct those of Jamby 
to seize the estate of Fn^dehc Skinner in the 
hands of Thomas ; saying, Thmims hud nothing 
there of bis own ; and that Thomas Leaver, 
chief of Jamby, should secure in his hands 
what estate he had of Fre<ieric's,ft)r a debt sug- 
gested owing by him to the Company ; upon 
which pretences they seized Thomas Skinner’s 
shif) and goods, broke open his warehouse, as- 
saulted him in his house, and dispossessed him 
of his island Barella ; for which injuries he 
hopes satisfaction, and therefore in particular 
demands, 

For 128 pccullsof pepper, 24 peculls of nut- 
megs, and for beef, strong waters and other 
provisions and merchandizes, taken out of his 
ship by the agents of Jamby and the crew of 
the ship Dragon, then in the Company’s ser- 
vice, 3,355 rials. 

The Company agree the value 8,160 rials 
brought to their account, but it being proved. 
That the rest was laden on board Skinner’s 
ship, this embezzlement or subduttion by the 
agents, is just to lie upon the Company. 

For his ship and furniture, sworn by two 
witnesses to be woi^th 25 or 26,000/. ster- 
ling, nnd that she was worth as much or 
more in India when taken, yet abate a fifth for 
ware and tare, rests, 8,000 rials. 

For eleven small copper ordnances, and 
their field carriages, 350 rials, and two quoyies 
of ropes 80 rials, in all 430 rials. 

For 10 barrels of English powder, at 25 rials' 
per barrel, and sword blades, spectacles, pro- 
spective glasses, boxes, knives, scissors and 
other small merchandises, iron works, nails, 
pistols, pictures and looking-glasses with ebony 
frames on board, and ship -planks and other 
wood on shore and in the warehouse,' valued 
by Marinaduke Griraston, and Peter de Barrier 
purser of the ship, at 1,730 rials. 

For monies owing by Thomas Leaver to 
Frederic Skinner, assigned to Thomas, and ac- 
cepted by Leaver with promise to pay, biit de- 
tained by order of <he Company, who have 
in their bapds a greater sum of Leaver’s to 
indemnify them against this demand, 1,521 
rials. 

For his charges at Jamby six months under 
that trouble and coming home over land from 
India 19 months travel j the Company’s agents 
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refusing to give him passage in their ships, 
1800 rials. 

Total 16,836 rials. 

Interest for 16,886 rials for six years. Rials 
are vuluecl at Jatiiby 5s. per rial: But~^luit 
‘ they produce here, being brought over in black 
pepper to the company clear of all charges^ 
is expected, they will ingenuously own. 

For the assault of his person, loss of six years 
time, disappfuiitmeiit of his trade, attendance 
and charge here, disseizin of his island. 

Being valuable at more than all the other 
particulars, are humbly submitted to your lord- 
ships discretion. 

(Signed) Joseph Ayloff. 

The Lords Referreos to this requiring the 
Answer of the Company, receive this as follows. 

To the right honourable the Lords Referrees, 
crtnceriiing the demands of Thomas Skin- 
ner upon the 'East India Company. 

In obedience to your lordships order and 
direction, the Court ot Committees of the said 
Company have considered of the matter pro- 
posed by your lordships, and do humbly o^er 
to your lordsfiips; that for the nutmegs, white 
pepper and other things', which were seized by 
the Justice of the place in part of a debt due to 
the Company from Frederick Skinner, which 
said goods were brought to the Company’s ac- 
counts, though the same were afterwards lost 
in the ship Dragon ; and in the regard the ac- 
counts between the Company and Frederick 
arc concluded, and the said goods not included 
therein ; the said Company have always otTered 
to pay for the said goods, and are now ready 
to pay 3,160 dollars for the same, which at 4$. 

per dollar, amounts unto the sum of 750/. 
10s. And concerning the 1,521 dollars de- 
mandf^d by Thomas Skinner, as a debt due 
unto him from Thomas. Leaver ; they in com- 
pliance with your lordships desires will be ready 
and willing to pay the said 1,521 dollars, 
amounting to 361/. 45. 9d, to the said Thomas 
Skinner, so as they may be discharged by the 
administrator of the said Thomas Leaver, to 
whom only they are liable, it being very rea- 
sonable that the Company pay the debt but 
once. But the Company do utterly disavow, 
that the Company caif by any law or equity be 
liable for their factors debts. 

** Concerning Skinner’s other demands for his 
ship and for other goods pretended to be seized 
o'u shore, the Company do humbly offer to your 
lordships;' that the Company are not liable tor 
the debt or action of their factors, unless done by 
their order ; . and if the Company should be 
liable to every one’s clamours, and pretences 
for wrongs done, or pretended to be done by 
their factors (when if any such thing were done 
the same was not by thfir order or knowledge, 
nor appi table to their use and, account) the 
same will necessarily impoverish and ruin the 
Company ; And the Company gave no order 
for the seizure of Thomas Skinner’s 8hip,*Dor 
'nothing else of his ; nor was the same brought 


to the Company’s account, and the Agents at 
Bantam expressly ordered tlie factors at Jainby 
not to meddle with the said Thomas Skinner^ 
ship, who acted accordingly : For it appears 
clearly, that -capt ain Allnut and his mariners 
had his provisions and stores for their wages, 
and that the king of Jainby and Jehore sei^d 
and kept the ship; And his goods on shore 
were stized on by Chineses, and other his 
creditors; and therefore they hope that his 
continual clamours of oppression shall not take 
any impression in your lordships’ great judg- 
ments, the Company not being able to put h 
price upon an oppression, where none was, at 
least that they arc concerned in : Vet for the 
procuring of their own peace and quiet, and to 
prevent all further trouble unto your lordships ^ 
and the Company, they do submit unto your 
lordships disposal such further sum as will 
make the whole amount to 1,500/. which is 
more than his ship and goods were ever worth, 
or valued at upon the insurance at her going 
forth, so as the Company may have thereupon 
full and final releases and discharges from the 
sairl Thomas Skinner and Frederick Skinner. 
September 23, 1666. By order of the said 
Company . (Signed) Jo, Si an yon, Sec.” 

To which Skinner makes this Reply. 

To the right honourable the Lords Referrees, 
concerning the damnges done to Thomas 
Skinner merchant, by the East India Com? 
pany. 

The humble Reply of Thomas Skinner, to the 
Proposals of the said Company. 

That since the rapine and spoil of the 
Company’s Agents by their commands, took 
from me nutmegs, white pepper, provisions, . 
&c. of 3,355 rials value, if but S,160 rials 
came to their account, yet are they answerable 
for the whole, which as the justice of Jainby’s 
attestation. That they took ail without reason, 
monishes them of the duty of restitution, so the 
perishing thereof in and with the Company’s 
ship Dragon threatens them with the impros- 
peritj of ill gotten goods ; And then though 
rials cost put on ship- board in England but Is, 
9d. or 55. as they go for India, yet they come 
home above 155. clear, as by oath of the 
Company*s own servants appears, that when 
pepper was sold at London but lid. a pound, 
though the Company sold ever since anno 1660 
at lid. 13d. 14|d. and upwards; therefore they 
are jnstly so demanded with interest. ^ 

** The 1,521 rials owing foriuerly by Leaver 
is become the Company’s debt, not only be» 
cause he was their servant and agent, but be- 
cause it was seized for them, and they have so 
much in their hands for my satisfaction, and 
therefore are receivers thereof to my use, and 
may now pay it as safely, as they ought honest- 
ly to have paid it long siiicje with interest m 
manner as those above mentioned. 

Concerning my ship and goods on 

shore, my ppisecuiion in Jam by, and tedioiii 
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journey home, for which the Company oficr 
pigment by ficrinnt and reproaches, the sense 
vrliieb dfo king of Jamby, (who would have 
iMUie iJiat factory a pahlic example, had not 
neydniponttaate intercessions in confidence to 
find justice at home prevented it) had of the 
ngieilts mhuinanity r and which, as their own 
letters witness against them, was by their order, 
what ever pretended against Frederick, exe- 
cuted against myself, and afterward owned by 
the Company, cannot but goad their private 
consciences, how insensible soever the politic 
ODuscience of a corporation be, as it* did All- 
nuts upon his death bed,* who confessed and 
repented sorely, that he had been enticed and 
incited by the agents unjustly against me, and 
had nothing of the depredations; with what 
modesty do the Company then upbraid me 
with pretended debts, and calumniate the king 
and people of those parts, and so much under- 
value my ship and oppression, when the con- 
trary to the Company’s knowledge, is so clear- 
ly manifest ; nor are they ignorant of the hope- 
mi design in my plantation and valuable trade 
they have destroyed me of; which, though it 
plainly appears^ that my ship’s intended voyage 
for Maccassor, and freight thence, fur which 
consideration above 9,000 rials is deducted 
fropi the ship’s worth, and other particulars in 
a schedule, would have rendered alone above 
St),000 1. sterling yearly : yet I submit tliat, 
and my whole suflierings and concerns, to your 
lordsliips’ determination, in hopes, that if I do 
nut receive an adequate recornpt'iice, yet 1 
shall by his majesty’s grace, and your lordships 
direction, be enabled, by the restoring of my 
island Barelia in India, to reap a future benefit 
without tiic East- India Company’s further iiio- 
lestatien or interruption, his majesty s late 
Charter granted the third of April 1601, prohi- 
biting the Company expressly to undertake 
any thing against any Christian colony settled in 
India before the date thereof. 

(Signed) « Thomas Sri nher.” 

October 6th, 1666. 

The Lords Referrees finding this vast dispro- 
portion between the demands and pretences of 
the petitioner, and the . real loss and damage 
which he iiad sustained ; and the offers on the 
other side of the Company for his reparation 
and satisfaction, and seeing no possibility of 
reconciling them, though much pains had been 
taken in endeavoariiig it, at last resolved 
to report it back to ibe king and council i and 
made their report as fullowetli : 

In pursuance of liis miyesty’s order in 
cdnncil dated the 9Sd of March last ; we have, 
treated with the Governor and Company of 
merchants trading into the East Indies, and 
Rave heard the counsel both of the said Com- 
pany, and Thomas Skill ner complainant, in the 
dfSqursitum whereof we jbund the said Thoroas 
Bkinner to have suffeied much wrong by the 
said Company, and their Agents i and tlierefbre 
endeavoured to penuade the said Company 
to pte Misflictiofi to tbepetitioaor: bnt there 


being a great difieren^ between the petitioner’s 
demands of reparation for damages, and the 
Company’s offer towards the same, our media- 
tion proved ineffectual therein. 

As to the Island of Barelia in the East 
Indies claimed by the said Thomas Skinner ; 
we conceive that he ought to enjoy the same, 
and from thence to tcuue into any part of the 
world, except into England. Given under our 
bands tlic sixth dk\y of December, 1606. 

(Signed) Gilb. Cart. Clarenuon C. 

J. Robrats, Ashley.” 

His majesty upon this finding the East- 
Iiidia Company would be brought to no reason, 
thought fit to recommend the business to the 
House of Peers, to do the petitioner justice 
according to the merits of his cause, which 
message was brought to the House the 19th 
of January 1666 by the lord privy seal, and all 
the proceedings in council transmitted thither, 
and withal a petition from Skinner himself was 
presented to them, setting forth the wrongs done 
to him by the Ein^-lndia Coiupaiiy. 

The House of Peers, thus possessed of tins 
business, order a copy of Skinner's Petition to 
to be given to the Governor and Company, and 
they to bring in their Answer to it upon Friday 
the 98th of January; they accordingly bring 
in for answer a Plea to the Jurisdiction of the 
House of Lords, and say ; ** That the petition 
is in the nature of an original compimnt, not 
brought by way of appeal, bill of review, or 
writ of error, nor intermixed with privilege of 
parliatiicnt, nor having reference to any judge- 
ment of that court; therefore offer, if it will 
please to take any further cognizance of that 
cause : and then plead over and say, that the 
Company was incorporated hy several charters 
in the reigns of queen Elizabeth and king James 
and likewise by a charter from Oliver, which 
excluded all others noW members of the corpo- 
ration from trading in any part of the East- 
Indies within the limits of the said charter, 
and that therefore if any such injuries were 
done, it was by virtue of the charter, and whe- 
ther criminal or civil they were (or ever re- 
leased and discharged by the Act of Oblivion.” 

The Lords, upon debate of this plea, well 
knowing their own right to retain even origi- 
nal causes, When accompanied with such cir- 
cumstances, as this then before them had ; a 
poor roan oppressed by potent adversaries, by 
a rich and numerous society, where there was 
a Peer of the realm, the lord ll^rckley of Berck- 
gentlemen of great estates, very mahy 
wealthy merchanU incorporated in one body, 
driving on a great trade in the Indies with 
one joint stock, resolved to employ that whole 
stock for tlie destruction of any man, that 
should presume but to tonch upon that trade 
without their leaves, which was this poor man’s 
case, and in a time when he had Imn encou- 
raged thereunto by a genera! liberty then taken 
to trade in that country : who after the spoil 
of his goods and plantation there, to save his 
ide^ they bavug beset bis passage by sea, was 
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glad to expose himself to the hazard and j 
chaige of n journey of maiw thousand miles | 
over land, to retiiiii into England^ that lie, 
might here endeavour to -get sortie reparation 
for all those losses, «vhicli that Company with 
their great purse and power opposerl, and had 
already made him s^iend that iiitle .estate he 
had left* and seven years attendance to prose- 
cute that reparation without atiy IVuit : so as to 
go to law with them, and abide all the delays 
and formalities even of the ordinary proceed- 
ings at law, much less what such adversat ies 
would have raised to him, he was no ways 
able; the Lords 1 say knowing all this, and 
that wliat was pretended of the indemnity by 
the act of oblivion was of no validity, that 
act not at all intended for things of this na- 
.ture, betwixt party and party not relating to 
tlie war, made no difliculty to over- role iheir 
plea, and enter into the disquisition of the fact, 
and to do the poor man justice and give re- 
lief if they found cause for it, a» a work wor- 
thy <d* them, much conducing to the adminis- 
tration of the public justice of the kingdom, 
and most agreeable to the constant practice of 
that House from the very beginning of parlia- 
ments : wherefore they appointed 'luesday the 
S4th of January for the counsel of both sides 
to be heard at the bar. But such art was used, 
so ninny delays cast in by the Company and 
their counsel, as theenuse could uot be brought 
to hearing during all that session of parlia- 
ment. 

At the next meeting of the parliament iti the 
year 16d7, Skinner renewed his suit, and pre- 
sented u Petition the 30th day of October^ in 
hac verba : 

To the Right Honourable, 

The humble Petition, &c. 

That in the year 1657, private trade being 
open in the East Indies, the petitioner set 
forth his ship Thomas on a trading voyage to 
the said Indies, where being arrived in 1658 he 
possessed himself of a wurehouso on the river 
side of Jamby on which his ship rode, wherein 
he put a great part of his goods, and also had 
H house at Jamoy and goods therein, and pur- 
chased of the king of Jamby the island of Ba- 
relln, and built a nouse for habitation, and had 
Gonti*aated fur planting of pepper and other 
commodities thereon. That in 1659, the 
Agents of tlie Governor and the Company of 
Merchants of Loitdoif trading into the East 
Indies, by direction of the said Governor and 
Company, and of Maurice Tompson, and sir 
Andrew Riccard, seeing the petitioner’s hopeful 
design his plantation and way of trade with 
his mim^did seize for anil on the behalf of the 
aaid (Governor and Company his said ahip, 
goods,* houses, islands and 1,531 dollars of the 
petitioner’s in the hands of Thomas Leaver 
the Company's chief Agent at Jamby, whiA 
tiMh damaged him 17,1731. sterling, besides.tm 
disapppintment of his trade, disseizin of his 
said hlftfid, loss of above" six years time with 


attendance and vast ciiaiges here in endeavours 
for a just satisfaction, &c. being much moro^ 
valuable ihaii all the other damages ; and the 
iuid agents used many violences upon his peiw 
on in the said Indies, notwit listanding that ilie 
petitioner prodered bail and good security 
*:here, to answer all their pretences ; which m 
tinman and unreasonable dealing, forced tlte 
petitioner through inhiiite hasairis and expenoe 
to come most, over laud for England to seek 
’^edress. 

** That in the year 1661 and continually 
tince he hath humbly besought his mAjesty for 
QStice against the said Qoveriior end Com- 
pany, and persons aforesaid ; and thviugh his 
majesty hath been graciously pleased to con- 
vene the said Company and persons, and to 
hear the said matters; and nls.'j to refer it 
divers times to several lords of his majesty’s 
most honourable privy council, to hear them 
and mediate an end ; yet they could not' be 
reduced to reason nor justice, albeit the peti- 
‘^ioiier’s wrongs and damages were made to ap- 
pear, as well by their own acknowledgment, us 
other evidence produced before the Lords re- 
ferrees; but endeavoured by the strength of 
their joint purse to bear down the petitioner^ 
relief, though never so just, by wearying ‘him 
from further prosecution. 

** That the petitioner’s whole cose not beii^ 
remediable by the courts below, he is con- 
strained humbly to address himself to your 
lordships, bis miyesty’s great council and su- 
preme judicature, wnocn the petitioner most 
humbly petitioned the last sessions, and your 
lordships were pleased to order their atieod- 
ance, but by their dilatory pleas and several 
non-attendances upon slight excuses at the 
day appointed by your lordships, they frus- 
tated the petitioner of obtaining your lordships* 
justice that session. 

** Wherefore he most humbly prays, that 
your lordships will be pleased to cause- the 
said Governor and Company and penoas 
aforesaid to answer tlie premises before yoer 
lordships by a short day, and that be may re 
ceive from your lordships such relief as shah be 
consistent with justice and equity. 

And be shall pray. See. 

(Signed) Thomas Skikner.” 

The Lords, upon this, order the Company to 
put in their Answer in writingupon Wedoe^ 
day the 6th of November. They bring in a 
plea as before ; first by way ^ protestation, 

That all the injuries supposed to be com- 
mitted by them and their tactors ard untrue;** 
then plead as formerly, That the petition is 
hi the nature .of an original coroplaitrt, not 
brought by way of appeal, &c.** as in their plea 
of the last session ; but aild, ** And eheieibre 
these respondents do humbly demand the jin^ 
ment of this honourable Court, whether it W® 
please to take any other or fortber cogmtanim 
of the same ; the rather, because 
of complaint in the petition are sim, lOy 
remedy is ordinarily given in the couttn 6t 



719] STATE TRIALS. 18 Charles IL l666.^Ca8e qfthe Jurhdiction [730 


WestOHOfter HrI 1| wherein these respondents 
have right to lie tried, and ought not to be 
bjbttgito hither per salhtm, nor drawn ad aliud 
eminen' .vend so pray to be dismissed. 

The I^rds having received this plea, to shew 
the clearness of their intentions, and their ten- 
derness of doing any thing which might but 
carry a semblance, that they desired to 
engross to themselves the judging of particular 
causes, . (when determinable elsewhere, and 
nothing extraordinary in the case to induce 
tiieir lordships to take pgnizanceof the matter, 
which apparently was in this Case of Skinner’s, 
as hath been said before) would have the opi- 
nion of all the jucfges, before they proceeded 
any further ; and therefore made an Order, 
Monday the 2d of December, That it be rc- 
^ferred to all the Judges to consider of Skinner’s 
Petition, and to report to the house upon the 
Wednesday following, whether the petitioner 
%vcre rcltevable upon the matters therein men- 
tioned in law or equity ; and if so, in what 
manner, upon the several parts of the com- 
plaints of the said petition.” 

The day appointed the Judges came, and 
the Ix>rd Chief Justice of the King’s Bench re- 
ported, That all the Judges had considered of 
the matter referred! to them, and having met 
and considered thereof, were of opinion ; That 
the matters touching the taking away of the 
petitioner’s ship and goods, and assaulting of his 
person, notwithstanding the same were done be- 
yond the seas, might be determined upon his 
majesty’s ordinary courts at Westminster; And 
as to the dispossessing him of his house and 
island, that he was not relievable in any ordinary 
court of law. 

Here then clearly by the Judges’ own con- 
leisioD, part of the case was not within the 
power of Wcstminster-hall, and under favour 
of better judgments, 1 think it will be bot a venial 
sin, if notwithstanding this declaration of our 
sages in the law, the doubt do still remain with 
us, if some of the other points also, as that of 
the taking of his ship, a robbery committed 
tuptr altum mare^ be punishable by the law of 
V^stminster-ball ; Nay ! may not one be bold 
to affirm, that it is not ? And may it not 
be doubted further, if any part of Skinner’s 
case be triable there, and if their fiction in law, 

. will rei^ any part of it ? being all for injuries 
imd violHice against his person and estate in 
India: We know, that some judges and lawyers 
msike it to extend to cpntracts and bonds made 
beyond the sea, which they ground upon a case 
in the year hook of 48 £. 3, fol. 2, where sir 
, Pole brings his action against sir Richard 
Tochester, upon an obligation bearing date at 
.BariBeet in Kent, * Lou de rei veritate il fust 
* eo Normandie the book saiih ; and his 
. mifiion was held good ; And Brook (who makes 
it to beat Roan, not Harfleet) gives the reasoi 
,2a hb Abridgement, faits 98, Me lieu n’est tra- 
^ ^ variable,’ die place is not traversable ; which 
Uio be understoji^, when it is expressed in the 
bbod^' for a man cannot traverse the place 


against his own- act. But the law was ever 
.understood to be odierwise till then, that the 
judges would ampliarejurUdictionem, 

And (to shew what the law was before £. 3,) 
it was adjudged, Michaelmas 2 £. 2, That iib 
action would lie for n bond made at Barwick 
(which did not then beldng to £nglaiid) * ou 

* cest court nau’ conisans,’ where the court 
hath not cognizance, saith Fitzherbert, Obliga- 
tion 15. And so Perkins, Faites 121. But 
both before and since the courts of law were so 
far from punishing injuries and trespasses done 
beyond sea, that even treason was nut triable 
till the statute of 26 H. 8, cap. 13, which-saith, 
** That if any of the king’s subjects shall com- 
mit treason, though out of the limits of this 
realm, it shall be tried in any place that the 
king shall appoint by comnnission under the 
great seal So a special commission was to 
be issued for it : And several otlier statutes 
were afterwards made of the same nature; But 
for trespasses, as this of the East India com- 
pany against Skinner, there is no act of parlia- 
ment to authorise the prosecution at common 
law, t^or (I think) any book case to warrant the 
practice of it; Book cases against it there are 
many, even for trespasses in the king’s domi- 
nions, because a venire facias could not go 
thither to summon a jury from thence, Mich. 
42, (as Mr. Prynn cites it, or 41, as sir £dw. 
Coke) E. 3, coram rege, rot. 109. An inha- 
bitant of Jersey complains to the king and 
council of false imprisonment and several in- 
juries done Inin in the island : They send this 
bill of complaint to the judges of the King's 
Bench, and there the bill is dismissed, ^ quia 

* compertum est/ saith the record, ^ quod ne- 

* gotiurn prscdictum in curia hie terniinari non 
' potest, e6 quod juratores insulas prasdictse hie 
‘ venire non possunt,’ ” &c. Other cases there 
are of the same nature. And if a fiction could 
not help for Jersey being part of the king’s do- 
minions, much less could it help for foreign 
parts, where the king had no authority at all. 
Yet the House of Lords hath in all times exer- 
cised jurisdiction . upon crimes done and com- 
mitted in foreign parts, as well as those within 
the kingdom, both treasons and other offences, 
as in the cases of the lord Latimer for the loss 
of St. Saviour in Normandy, and oppressions 
done by him in Britaoy, 50 £. 3, n. 21. Of 
William de, Weston, for the surrender of 
Outherwick in Flanders, 1 R. 2, n. 38. John da 
Gomeniz for Ardes. 1 E. 2, n. 40. Pierce de 
Cressingham and John Spickwortli, for the 
castle of Drinkham in Flanders, 7 R. 2, n. 17i 
The bishop of Norwich, for not doing service 
beyond seas according to promise, and as he 
ought to have done, for delivering up Graveling 
to the French, not mustering his army at Ca- 
Itce, as he should have done, and not having 
his number compleat, n. 18, Sir William 
EUosbam, sir Thomas Trevir, sir Heni^ Ferrers, 
|dr William de Hurnedon, and Robert Fits- 
italph, for delivering strong holds and for- 
tresses for money, n. 24. John Hall a servant 
to the duke of Norfolk^ for hiurderiog the duke 
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of Gloucester at Cali^, 1 H. 4 , n, H*. air Wm. 
Richill, for but taking tlie-examinetion of the 
lioke of Glonceater at Calipe, 1 H. 4 , 93 * 

And multitudes of others,, who could not have 
been tried by the common law, were tried by 
the House orix>rds : And in truth a man may^ 
say the whole case of Skinner in every point of 
it was only coanizable before them ; liowever, 
•it beina out of all dispute, even by the confes- 
sion of the judges, that some things in it are not 
triable in We'stminster-hall, 1 hope it may be 
thought repsonahle, to leave as great an extent 
of power to the House of Peers, which is the 
supreme judicature of the kingdom, as to the 
court of chancery, where tlie ordinary practice 
is to retain a cause, when there is equity in i^y 
part of it. The Lords therefore ordered the 
hearing of the cause, spent several days in it, > 
and having with mi ..ch patience heard all that; 
could he said on^th aides, appointed a day to ' 
consider what was fit to be done * super totam ' 
* materiam:’ Upon which day, after a solemn 
debate, they (camc to this resolution only in 
general, That Thomas Skipner was to be re- 
lieved by that House : And referred it to a 
committee consider what damages he had 
sustained 1^ the governor and company trad- 
ing to the East Indies, and to report their opi- 
nions, what recompence was fit to be given him 
for the same. 

Whilst the business was under the considera- 
tion of Che Comiuictee, and before the House 
of Peers had made any determination of ic« a 
PeCitibn was said to be presented W the £ast 
India Company, unro the House of Uommons ; 
which 1 will set down word for word before 1 
give it any epithet, and upon reading it, I 
think every unprejudicate man will say, one 
cannot give it an epithet bad enough ; the Pe- ' 
lition was thus : 

^ To the Honourable the Commons of England 
in Parliament assembled : The humble 
Petition of the Governor and Company of 
Merchants of London, trading to tne East 
Indies. 

Humbly sheweth ; 

** That Thomas Skinner lately exhibited a 
Petition to the right honourable the Lords spi- 
ritual and temporal ip Parliament assem- 
bled, against your Petitioners (many of wht^ch 
are and were members of this iionouraiile 
Huuse^ when the said Petition was exhU 
bited) for iiijiMes pretend^ to be done 
by your Petitioners’ factors in the East In- 
dies, in seizing his ship, goods and money, and 
dispossessing him of a small island there : all 
prbich matters (excepting what concerns the 
island) are matters clearly determinable in his 
majesty's ordinary courts of law, as by the 
judges attending their lordships, hath been re« 
solved^ and reported ; And for the island, the 
same is parcel of the dominions of n foreign 
prince, and so the right thereof only .determin- 
able by the laws of that prioce. That chough 

♦ See voK 1, p. Idl. 

VOI*. VI. 


the Petitioners did hiimbly- tender a plea to 
their lortbhip^ for that the Peduon was in na- 
ture of an oi^nal complaint (concerning com- 
moners only) and not brought to their lor<tships 
by Writ of Error, or Bill of Review, or any way 
of Appeal, and that the matteh therein were 
relievabte in the courts of Westminscer-hall, 
and thereupon prajred the judgment of that 
high court^ whether it would please to take fur^ 
ther cognizance thereof; Yet their lordships 
have been pleased not only to give a Itearing to * 
ail the matters in the said Petition contained^ 
but have denied to grant the Petitioners a coixl- 
missiun, or so much as time to send for theic 
witnesses now inhabiting upon the place, wheic 
the Injuries were pretended to be done, an^ 
without whose testimony it was impossible for 
the Petitioners to make their defence. 

** That upon the said hearing, their, lordships 
were further pleased to appoint a Committee 
to assess damages against your Petitioneis, 
which Committee is now proceeding thereon 
accordii^ly, whereby several members of thi^ 
honourable house, who are of the said Company 
as well as others your Petitioners, may be high- 
ly detrimented. All which proceMings, as your 
Petitioners humbljr submit to your honourable 
judgments, are against the laws and statutes of 
this nation, and custom of parliament* In ten- 
der consideration whereof, and forasmuch as 
these unusual and extraordinary proceedings of 
their lordships are not only grievous to youir 
Petitioners at present, but may also be a pre- 
cedent of ill consequence to all the Commons of 
England hereafter, aiid forasmuch as your Peti- 
tioners have no way of relief in this dase othei>* 
wise than by making their humble addr^ses jcp 
this honourable house, your Petitioners do 
therefore most humbly pray, That your honoui^ 
will be pleased to take the premises into ypur 
grave considerations, and to interpose with tbeir 
lordships fur your Petitioners’ relief therein, m 
such way and manner as to your great wisdoms 
shall seem meet. And your Petitioners, n^s in 
duty bound, shall pray, Jyc* 

** Signed by the Order and in the Name Of 
the said Governor and Company. 

Robert Blackborne, Sec.''* 

* « Copies of this flew about, were in every 
man's pocket, and in every man’s mouth, that 
the Lords were even forced to take Mice of it, 
yet scarce could believe the House olKomioe^ 
would receive such a Petition against tbeni; so 
scandAloos and 90 false ; nor did th^ in the 
whole debate so npu^h as mention the House of 
Commons, but looked upon it fw a thing done 
without doors, thrown abrqad, only to tsiast ah,d 
osper^ the House ojf Lords^ and to bring them 
into the ill opinion .and d^teem of the peo- 
ple; wfaieik after a serioha consideration an^ 
debate^ tbeir lordships voted, “ To be a sean- 
daloos Ubel against the House ef Peers." 
.certainly $0 it was, both in matter and mannei;, . 
apd badf the matter been true, yet the manim 
was scandaioes : For though all Jiad h^fi hm 
which was suggested, if the House of Lords nM 

3 A 
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, liOrdi then fell upon the tonsideration I 
of the tiia|n bosioess in question between Skin- ! 
tier anSd the £Ast-Iudia Company, and making 
reflexion upon what had been ailedged on 

cominitted an 4 >rror, had done Bometliing griev- 
ous to the Petitioners, yet ^bs it most unfit for 
private men to censure tiieir proceedings, de- 
clare them tq be unusual and extraordinary, 
to be against the laws nnd statutes of the na- 
tion, nod custom of parliament, grievous to the 
Petitioners nt present, and of ill consequence 
hereafter to all the Commons of England.’’ 
Can the tongue of man utter more reproachful 
anil stabbing words against any roan or society 
of men? If this were true, do they deserve to 
live who are guilty of such things, to continue 
so much as members of any state or common- 
wealth,, much leSs to have power and jurisdic- 
tion in it? Certainly to revile in this manner, 
and* throw dirt upon the highest judicature of 
tTie kingdom, was a most transcendent presump- 
tion, nnd of a most dangerous consequence to 
the whole nation, even to those Commons of 
England, whom th^se Petitioners pretend for so 
much, making tliemselves as it were, their pa- 
trons and protectors, tribunes of the people, 
and withal endeavouring to bring an odium 
upon the whole peerage. What is this but sow- 
ing sedition between the two houses of parlia- 
ment, and between the Peers and the Commons 
.of England ? And what can it tend to, but to 
the very dissolution of the frame of govern- 
ment ? The Scripture saith, “ Thou shalt 
ni>t speak evil of tlic rulers of thy people,” 
and Elihu in Job moves this question, is it 
flt to say to a king, Thotj nrt wicked, and to 
princes, Ye are ungodly Yet these Rab- 
shakehs dare heap np reproaches against the 
.XfOnts of Parliament, and bring railing accur 
aations against the highest order of magistracy 
under the king in* the kingdom. And how 
little cause was given them for this, the preced- 
ing narrative of the proceedings of the Lords, is 
I thinlT nn evident demonstration. Their lord- 
iships l>ad. proceeded with oil the tenderness 
Imnglnabie, nothing pf bent, nothing of preci* 
pitation had appeared in tl^ whole transaction ; 
They were not coine to a full conclusion and 
.determination of the business, which these 
merchants had po t^asop to suspect that h 
'would be severe upon them; And they might 
at least(|^ve staid, till it had come, whatever 
it'had h^, and not have prejudged a court, be- 
fore it declared itself, what judgment it would 
give : All it Had then dope, was hut what the 
^ast-India company itself had, by their own 
oflfer of reparation forthe wrong done, ackqow- 
' ledged to he just ; For the Lords had oqly de- 
"clated, th^t Skinner was fit to be relieved;, but 
what relief, how much aud in what sort, the 
Quid and, the Quonvodo, they had not deter- 
mined, that was under the ennsideration of a 
committee. Thay themselves in their Answer 
to the Lords referrees appointed by his majesty 
jp. council, had ofiered to pay uptq Skinner for 
nntmcglh white {lepperi and some other things 


both sides and the proofs, gave this judgment* 
That the Governor and Company should 
pay unco Thomas Skinner, for his Josses and 
damages sustained, the sum of 5,000^; 1,000/. 

which hq'd been unjustly taken from him by 
heir factors and had been brought to their ac* 
count, 3160 dollars; And 1521 dollars more 
hey offered, fur so many taken from him in 
specie : And by this they confess they hud 
done him wrong, and were willing to ^ive him 
some repara,t ion : Sp without condemning them- 
selves, they cannot say the Lords had as yet 
done amiss ; and notwithstanding all this mo- 
deration and circumspection, that opprobrious 
railing petition was referred against them ; and 
which besides was full of untruths. 

For the main matter in it, and which in truth 
had carried a shew of injustice had it been 
true, is. absolutely false ; Aiid that is, that the 
Lords denied them a commission, or time to 
send for witnesses inhabiting upon the place 
without whose testimony it was impossible for 
them to make their defence ; First it is not 
true, ti>at the Lords denied them a commission 
or time to send for witnesses, for they never 
insisted upon it, which must have brought on a 
resolution of the House, and have been entered 
ill ihc clerk *& 1>ook, which was not : Some such 
thing was once said by some of the counsel at 
bar, but themselves went off it, knowing it 
would have grossly manifested their intent to de- 
lay longer a poor roan, who had already spent 
seven years in the prosecution of that suit ; 
And ns untrue is it that they could not else 
make their defence, for multitudes of witnesses 
w'cre produced by them, and all fully heard . 
with patience, and enough acknowledged even 
by their ow n w itnesses, and more by their own 
offer, formerly mentioned, of giving Skinner so 
niiiuy thousand dollars reparation, ftir the Lords 
to ground that opinion which they had then de- 
clared, wliicli was only, That okinner should 
be relieved : A second untruth is; That they 
say all the matters complained of w'ere-clearly 
determinable in the ordinary courts of jubtice, 
excepting what concerns the Island, whereas it 
appear^ there was likewise a dwelling house at 
Jam by, and a warehouse by the river side,, of 
which (hey dispossessed him, which were not 
so determinable even by the report of the judges 
in their opinion (but in truth one may say no 
part of the complaint was so determinable,) 
they sfty untruly then in saying thexe was only 
the Island*, tliut lie could not be relieved in, and 
as untruly dp they vouch the opinion of the 
judges for it, who expressly mention the Home 
as well as the Island. A third untruth is, to 
say the Island was parcel of the dominious of a 
foreign Prince, aod the right to it only determi- 
nable by the laws of that prince ; Whereas that 
' Prince had made an abohte bargain and sale, 
and a total alienation of it from his dominion, 
so had put it out. of the protection of his 
laws. A fourth (and which they had inserted 
to be a bait to draw on the House of Commons 
to espouse rheir quarrel) is, that they suggest 
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livithin two dA^rs after the serving of this judg- 
meut, 9,000/. in 3 ' months after, and 9,000/. 
more in 3 mouths after that.*' 

And they referred to the Committee for Privi- 
leges to examine^ who was the puhiisher. and 
disperser of ihat scaiicialous Paper or Petition, 

which they had voted a scandalous libel| and 
to make report thereof to the House. 

The Commons, upon reading the above 
Petition, and upon ns being owned by the 
Company’s deputy governor, sir Samuel Bur- 
nardiston and oti eVs, ordered the committee re- 
cently appointed in respect to tlie jurisdiction 
of the Lords in the case of Mr. Fitton* and in 

the complaint to be concerning commoners only, 
whereas the Lord iierckley of Berckiey a inein- 
ber of the House of Peer:*, is likewise of that 
company, which iiitilles yet more particularly 
that House to the cognizance of the whole bu- 
siness upon point of privilege, one of their iiieiii- 
.hers being ^ a party. All these untruths are in 
matter of fact. Then for their inference upon 
them, the judgment they give against tlie House 
of Lords, their censure of their proceedings, to 
be against the laws of the land, and die custom 
of pariiarneut, to be unusual and extraordinary, 
to he a precedent of ill consequence to ail the 
Commons of England now and hereafter, this 1 
hope no mail will say to has’e truth in it, but to 
be a false imputation and a slander, or (as the 
Lords themselves term it) n scandalous libel 
against the House of Lords. And as untrue it is, 
what they say in the close of their petuiou, and 
withal most injurious to the House of Peers, 
viz. That the petitioners had no way of relief, 
ill this case otricrwise than by iimking their 
humble Addresses to the House of Commons: 
Whereas ever since parliaments have been in 
England, the Constant practice hath been, (and 
ruullitudes of precedents there ure of it,) of ap- 
pealing to the next parliament from any judg- 
ment given by a former parliament, which was 
Itrievous and unjust; And never in this world 
before was there any appeal to the House of 
Commons from a judgment of the House of 
Peers, much less to take a business out of their 
iinrids, or give a stop to their proceed iiigs, be-« 
fore they were come to a coiiclusinii ; ThaiJ 
which nothing can be a greater viuintioii of the^ 
rights and privileges of eitlier House; Nor; 
would the House of Lords evdl have endured,; 
that any should have used the House of Com-; 
itioiis so in any application unto their lordships. 
Yet upon the examination it appeared that Inis.' 
.petition had been really presented to tlie House, 
of Commons, and was tiiere received.” The| 
Grand Question, p. 38. ' : 

* Mr. Hargrave has thus abridged this case.; 

It arose on petition to the Commons from, 
a Mr. Fitton, complaining of some exercise off! 
jurisdiction by the Lords : and on a report of 
the case from a' committee chat the matter of 
•jurisdicdoti was fit to be argeed at the bar' of 
the House of Commons, the House appointed 
a day to bear it accordifigly, and at the same 


similar cases, to consider this case also in point 
of grievance and extent of jurisdiction ; and 
particularly recommended die dispatch of it 
to Mr. Solicitor General Finch and all the 
gentlemen of the long robe. From this com- 
mittee tlicrp soon came .a Report, and there- 
upon the House passed the two following Reso- 
lutions against the jurisdiction and proceedingB 
of the Lords. 

1. < That the House of Lords taking cogni^ 

* zance of, and their proceedings upon the raat- 

* ter set forth and contained in the petition of 

* Thomas Skinner merchant against the go- 

* vernor and company of iiierchaiits' of Lon- 

* don trading to the East Indies, concerning 

time appointed a committee to inquire into 
precedents in cases of a like kind ; and amongst 
the committee were named. Solicitor General 
Fhicii afterwards lord chancellor Nottinghan^ 
Mr. Serjeant Maynard, Mr. Vnughaii after- 
wards lord chief justice, and Mr. Prynne; and 
the three latter were desired to take special 
care in tite business. What was the precise 
nature of this case of Mr. Fitton , is not stated 
in the journal of the Commons or in the printed 
account of* the debate. But from various en- 
tries in the journal of the Lords the substance 
of the case appears on the whole to have besn 
to this elTect. Mr. Fitton and three otlters 
had been formerly proceeded against before 
the Lords ft)r contriving and pubTisliing a libel 
upon lord Gerard of Brandon ; and the Lords 
in July 1663 had sentenced Fitton in a fine of 
500/. to imprisonment in the King*s-bench 
prison till he should produce Abraham Granger 
whose name was to tlie libel, and to find secij^ 
rities for good behaviour during life, with direc- 
tion to the chief Justice of the King’s-bench to 
take such securities. Under this sentence, in a- 
case at least mixed with privilege, Fiitoit, iidt- 
withstanding a prorogation of parliament, which 
confessedly terminates' imprisonment by the 
House of Commons in privilege cases, still coii-^ 
tinned in prison ; and one William Carr, on his 
owning the same libel and his having dispersed 
it, had been recently adjudged by the Lords to 
pay a fine of 1,000L and to iiuprisoiimetiC in 
the Fleet during the king’s pleasure and to tlie 
pillory. Being both thus imprisoned by the Lords, 
Fitton and Carr resorted by several petitions 'to 
the Commons for relief. A comraittjp was. ap- 
pointed upon Carr's petition as weiras upon 
Fittou's. However no report appears to have 
been ever made upon the peUtion of Carr, and 
what became of liis case is not mentioned, 
except that three years afterwards he published 
a relation of it and of hi» sufferings, with a 
plea against the jurisdiction of the House of 
Lords. . But Fittun's petition was reported up^ 
as fit for solemn argument at the bar of the 
House, of Commons as to the juri»diciioH of tlw 
House of' Lords, and was ordered to be argura 
accordingly in the manner before mciiiionw. 
It appears also, that the case was argued ut me 
bar of the Cdinmons by Fictoe s counM Mr. 
Offley, who said some strong tilings against tba 
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* the tftkinf away of the petitioner's ship and , 
^aoods| ana assaahing his person ^ and their 
^Ktrdships oeer-roling the plea of the said 
f Governor and Company, the said eause 

* coming berpre that house originally, only upon 
^ the complaint of the said Skinner, and being 
^ a common plea, is not agreeable to the laws 

* of this land, and tends to deprivb the subject 
< of his right, ease and benefit due to him by 

* the said laws* ' 

jurisdiction of the lords, but is reproached 
with having so closely borrowed from a prior 
argument of the Solicitor General Finch after- 
wards lord chancellor Nottingham at the bar 
of the Lords, though in what case is not men- 
‘ Uoa«^, as to have induced the latter to leave the 
Commons. Whm the argument was over, the 
debale was adjourned for a week. But the 
journal of the Commons is silent as to any 
further proceeding upon the case. Probably 
this case became absorbed in the consideration 
wf the great case, which 'almost immediately 
Allowed, and brought the two houses to a direct 
issue on one great branch of the jurisdiction 
claimed by the Lords, but denied by the Com- 
sfions : or perhap** the Commons thought this 
case of Fitton and that of Carr too much mixed 
with contempt and breach of privilege to be 
convenient easel to make their stand upon. 
However these two cases should not be forgot- 
ten. Either they were cases of breach of pri- 
irilege fnd conCerapt, or they were not. If they 
were, the continuance of imprisonment after 
the prorogation of parliament, the fining, and 
every other part of the sentence in both cases, 
became disputable : for it may be asked, how 
on breach of privilege arc the Lords warranted 
to do more than can be done by the Commons 
in a like case f on the other hand, if they 
were not cases of privilege and contcibpt, then 
the proceedings of the Lords against Fitton and 
Carr were open to the objection of au eicercise 
by the Loros of an original jurisdiction over 
crime, of having at^udged a commoner for mis- 
demeanor without impeachment of the Com- 
mons or the verdict of jury, and of having so 
expreued the imprisonment part of their sen- 
tence in lioth cases as to make it impriaomnent 
for life, that is, in Fitton^s unless thby should 
interpose to d^lare it terminated, and in Carres 
unless tlie king should please to determine it. 
To some of tlwse oigections Mr. OfiBey did in 
eflfect advert in arguing Ficton's case. In re- 
marking alsoi»upon the coii8e<|ttence of such an 
exercise of criminal jurisdietton by the peers, 
^be pointedly said, the jurisdiction of the Star- 
Chamber is now transformed into the House of 
/Xords, but soiMwhat in a nobler way. It did 
nac occur to hita to add, that the jurisdiction 
wftke Star-Chamter, though justly odious both 
Ibr the mode of trial and the excessive punirii- 
ments it bad inflicted, and therefore wisely 
abolished, was in some degree sanctioned by 
tbe stkttttesaf the realm : but that k remained 
to ekplain fauw tbe UCose of *LArds had ob- 
, tained tha bke or any other saffieitateanelioii 


n. * That the 'Lords takic^ cogmsance of tbe 
right and title of the island in the petition 
mentioned, and giving damages thereupon 
against the said governor and company, is 
not warranted by the said Igws of cliis land.’* 

Hereupon the Lords came to two Resolu** 
tions : 

1. ^ That the House of Commons entertains- 
ing the scandalous petition of the East India 
Company against the Lords House of paflia- 

for exercising tbe same jurisdictam ; and how 
it could be proper to tolerate that in an here*^ 
ditary kind of Star-Chamber, without the 
sanction of statute and without any other limi- 
tation than such their own moderation should 
prescribe, which the l^islature had so indig- 
nantly abolished, in the case of a court sanc- 
tioned by statute and not pretending to adjudge 
crime of a higher order than misdemeanor. 

** But though these two cases of Fitton and 
of Carr, which probably are the earliest ins- 
stances to be met with of direct petitions of 
complaint to the Commons against the Lords 
for excessive assumption of judicature by the 
latter, did not of themselves bring the two 
houses into actual quarrel with each other: yet 
there passed enough from the Commons to 
shew, that they were nearly ripe for serious 
contest on that head ; and that as Fitton's case 
had already provoked them to appoint a com- 
mittee to consider of the exercise uf jurisdic- 
tion by the Lords in all cases of the kind, and 
such committee Was still existing, so very little 
of additional matter was requisite to excite the 
Commons into direct hostility.” 

* The Committee bad reported thethrbe fi>i- 
lowing Resolutions s 

1, ** That the proceedings of the House of 
Lords, upon the petition of Thomas Skinner, 
Merc^iit, against the governor and company of 
Merchants of London trading to the East In- 
dies, Sir William Thompson, and several other 
members of the House of Commons, being mem- 
bers of the said Company,— ^are a breach upon 
the Privilege of the House of Commontf. 

S. ** Tliat tile House of Lords assuming and 
exercising ajurisdictiop, and taking cognizances 
of the matters set forth and complained of in 
the petition of Thomas Skinner, Merchant, 
against the Governor and Company of Mer- 
chants, of London trading to the East Indies ; 
and their loixllhips over-ruling of the plea of 
the said Governor and Company, put in to the 
j urisdiction of the said House of Lords the 
said caule coming before the House originally 
only upon the complahit of the said Thomas 
Skinner, and the matters in the said petition 
complained of, concerning the taking away of 
the said petitioiier^s ship and goods, and as- 
saulting his person^ being relievable in the 
dinary coans of law ;— is contrary to tbdiaw 
of the laod, and tends to the depriving df tbb 
subject of the benrft of the known mw, ana 
t£e inirodncinipW aa arbitrary way of pro* 
r;eeding. 

<< That sbt Bbiisu ofLords^biUig cSniip 
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< ment^ mcl^hdr proiNBcdiogPf exaiDinadoM 
^ iHid Totai^ift^eiipiMEi had and aaade, ala a 

* breach of flMpriviUaesof tbe Howeof Pccia^ 

^ and dontrary to the fair Gorretpondeaey 
^ which ougbrte be betweeti the two HouactJiN 
^ parlianlent^ and oneaainpled iff former timtf. 

S. * That cha Houae of Peers taking cOt;iif- 

* aance of the cause of Thomas Skinrier mdr- 

* chatity a t>efSon highlr Oppressed and injured 

< in East India by the Governor and Company 

* of merchants of Londtm trading thither, and 

* over-ruling Che plea of the said Company, and 
^ adjudging 5,000/. damages thereupon against 
^ the said Governor and Company, is Hgree- 

able to the laws of the land, and well warrant- 

* ed by the law and custom of parliament, and 
^ justined by many parliamentary precedents 

* ancient and modern.^ 

Two Conferences past between the Houses 
upon this occasion ; One asked by the House 
of Commons, the other by the Loras, and what 
past at both, the Objections of tlie one side, and 
the others Answers, what was said by the Com- 
mons against the proceedings of the Lords, and 
whut by the Lords to maintain what they had 

depending before them, upon the petition of 
Thomas Skinner, Merchant, against the Gover- 
nor and Company of Merchants of London 
trading to the East Indies, allowing of affidavits 
taken belbre masters of the Chancery, and a 
judge of tiie Admiralty, as proof in the said 
cause, wherein also the Governor and Company 
had no liberty to cross-examine the said per- 
sons making such affidavits ; and the House of 
Xxirds not granting . a commission to the said 
Governor and Company for the examination of 
their witnesses, tiie same being desired by the 
said Governor and Company, is illegal, and a 
grievance to tne subjects/’ 3 Hatsell, p. S37. 

The Lords were much surprised with these 
votes, which gave them cause to nsake a serious 
redectiofi upon what bad passed in tlie business 
of Skinner, and to take a due examination of all 
circumstances, The way that it came unto them 
at first, upon the king’s recommendation, their 
own right to take cognizance of, judge and de<* 
termine and give redress in causes of that na- 
ture ; then the merits of this particular cause, a 
poor man oppressed by great ones, very unable 
to contest with them at law, and so very eo- 
likely there to receive relief, and have any re- 
paration from them (admitting it had been in 
the power of the law to have helped him, which 
it was not) and the manner of their proceeding 
in the hearing, examining and determining cn 
it, in whieb they had usm aH the moderation 
imaginable, going steps and degrees, tiffiing 
£r8t the opinion of the judges, to know if the 
BMifi were relievable elsewhere; who said he 
was hut in part, and not for all relieVable in 
Westminscer-U^i, whitffi made them under- 
mkejt ; then givi^; way^to and bearing wkh 
many dielays of the l^ast-ladia Company, buf- 
fering the business upon several jwetenees and 


done; the substance of all that was said on 
both sidei, I lhali here set down ai briefly as I 
cAd, as 1 fM them entered id theloflrnat Bool 
of the House of Lordly where they ere how u 
public rceord. 

The geittlemen of the Uohse of Commoni^ 
that managed the Confereoce on their pertly 
endeavoured to maintain their totes by shew- 
ing the reasons Of them. 

They said, That pleas being Of tW6 natures, 
common pleas and pleas of the drown; in this 
case they said thev did not meddle with any 
part of their lorusbips judicature coneerhiog 
picas of the crown, this lieiug of the first sorL 
and those being of two natures, personal, or reiu 
aetions, and in both all proceedings must be 
by the king’s originid writ. And Cnis being a 
case between persoo. and person, and so a com- 
mon plea, ought Co be proceed^ in the ordi* 
nary wey by the king’s original writ : Precedents 
were brought for this, usliered in with a pream- 
ble That where tlie party ncyer pleads to the 
jurisdiction of the court, it is ordinary for courts 
to proceed, though in cases not ivitliin their jurist 
diction.” Tlie precedents cited were out of the 
Placita Parliaiiientaria, four in £dw. t*s time. 

when tiieir lordships were prepared to hear it, 
and hiid laid aside other business for it, by 
which means a whole session was lost to the 
poor man ; and when at the next meeting of 
the parliament it was heard, in. which a great 
deal of time, and very many days were spent, 
yet not presently to come to a resolution, but 
appoint a day for the debate o^ it, and when 
that day came, not to give a full judgment, but 
only pass a previous vote, * I'hat some ralief 
was nt to be given,* and take longer time to 
consider what and how much, and refer it to 
the consideration of a Comnfittee to prepare it 
for the House ; and that then, in that hiteriui 
of time, before any thing was determined, whilst 
but in ^nation and under consideration what 
should be done, a scandalous false railing pe- 
tition to bedelivefred to the House of Commons 
against the House of Peers, contrary to all usage, 
right and privilege of parliament, and what Was 
expressly forbidden, 9 II. 4. n. And this 
notwithstanding (not knowing upon what mis- 
take, for a mistake it must nave been) to be 
received with approbation by the House Of 
Commons, and seconded and confirmed by 
those fere nentioned voles, which we7e bveugbt 
up to the Lords, and declared unto them at m 
public conference: all these thiggs eonsklered, 
made the Lords \*ery sensible, who thought, it- 
there had been fadings, that a gentler applica^ 
lion had yet been more convenient : but con- 
scious to* themselvea of none, and very ^ufi- 
dent that what tiiey had done was most justi- 
fiable by the constant course and practice of 
thmr House, and in itself mo&t just and egui^ 
ble^ they conceived it absolutely necessary nc 
the vimuuation of themselves and asserting 
their rights, to pass likewise two^tes m an^ 
swerta the two of ibe House of Quimmcni|.*^ 
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Precdent 18 E. 1. " Johannes de Tnsula 
lijmiikt the bishop of Wiatoo, fol. 3S, John de 
li^la prosecutes for. the king, complains that 
ibb^btsnop had disposed of an Hospital which 
l|»e1oneed to queen Eleenor the king's inuthor, 
dnch^cted her tenaut, the bishop plead*^, that 
le found his church seised of that advoivson, et 
petit Judiciun^ si debeatsine Brevi Domini Re- 
gis hide respondcre The Judgment is, £t 
quia prasdictus Episcopus inveiiit Ecclesiam 
suaih seisitam de prasdicta advocatione tempore 
Creationis suse, Ideo ipse quoad. hoc eat inde 
sin.e die ad pratsens, et Dominus Rex habeat 
Breve Venus ipsuin Episcopuin, (j^uod reddat ei 
Advodhtionem, &c. ec quoad F;|ectioneiii in* 
quiratur veritas per Patriani.” 

2 Precedenr, in Che same parliament 18 E. J. 
^*.The Case of Hugh de Louthcr and the heirs 
of Henry de Edclynthorp, f. 43, Where it was 
tnucli insisted upon the>e words, ** Nec est Juri 
consonuni vcl hacienus in Curia ista u«»itatufn, 
quod aliqiiis sine Lege Coniniufii et Brevi de 
Cancellaria de Libero Teiiementu suo respon* 
dent, Et maxiine in Casu ubi Breve de CaiiceU 
laria locum habere potest, Therefore, dictum 
est predicto Adas, . quod sibi perquirat per 
Breve de Cancellaria, si sibi viderit expedire.^' 

3. The Qase of William de Valeutia carl of 
jPembrook, jone his wife and Isabell le Marts- 
dial 18 £• 1. p. 44. Isabell complains of tUe 
earl for assuming jurisdiction in the com mote 
or hundred of Esterlow, (which is in the king's 
county of Kermerdyti, and not in I'eiitbrook* 
shire which belongs to the Earl,} and ejecting 
tier; he pleads that he is seised of it in the 
right of bis wife, and they crave judgment, si 
sine Brevi Domini Regis 'inde debent respon* 
dere ; the judgment is, Quia prasdicti Williel- 
mus et Johanna sunt in Seisina de priedicta 
Jurisdictione per discensum hasreditariuin, et 
;iiOB per Usurpationem seu PurpresLurain, quod 
eant inde sine die ad praesens, et Dominus Rex 
habeat Breve si vuluerit.” The gentlemen of 
the House of Commons observed upon this, 
** That if there had been a crime, as usurpation 
or purpresture, such cases had usually been 
tried in the Lords House, but theq added, 
That if that had beq n the case, much miglit be 
laid now, how tlie constitution of Che govern- 
.nieut bath been altered since.” 

The 4th Precedent bi the IStii of E, 1. f. 
81, was the case of Roger de Sonierton and 
the prior of Bqitele; “ Somerton follows for the 
• king, and by petition complains, that the prior ' 
wjuftly withlield frObi the king the manor of 
^inertqn : the prior answers, that lie holds it, 
io the right of his church of Buttele, et petit* 
Judicium si deheat inde sine brevi domini regis 
respondere; the judgment is, Ideu pnedictus 
prior quoad hoc eat inde sine die . ad prssens, 
et dominus rex habeat breve, &c.'' And this 
though the king was concerned, as was observed 
by them. 

By these Precedents they said k did appear, 
that in cases of freehold there is no proceraing 


witliottC an original wiit, and tbi^i necessarily 
and demonstratively it must fiiU^ ; that the 
Lords cannot judge m these cases, hir there 
was never any writ returnable Coraiii Dohnnis 
Spiriiualibns et Temporalibus, none such is 
found in the Register, or Fitzherberl'sNntura 
Brevium : and the reason they said was iho 
same for personal actions, as those that con- 
cern freehold, that Magna Charta and several 
statutes made in Ed. 3'8 time provide for our 
trial by our peers. 

Some other Precedents they mentioned out 
of the roll, of petitions answered in the parJiaf> 
iiignt of 14 K. as that of William le Rous 
f. 4p8. Complaining of the kings baylilfs, who 
had twice dispossessed him of a house in West- 
minster, and praying remedy ; the answer was, 
Habeat Breve novae disseisinsB iii suo custi. 

Then that the bishop of Wintoii elect in the 
same page, complaining that the king’s odiccrs 
had cut down the woods of the hishopric during 
glie vacancy, and praying remedy ; the answer 
is, Habeat breve de transgess. in Cane. 

Next of Joane the widow of John Fouks, p. 

409, by petition complaining of a wast 6oiu- 
uiitted ill the manor of Radewynler; the an- 
swer is, Sequatur ad legem conimunem. 

Another Precedent of MariOte the wife of 
Robert de Carle in the same page, praying 
remedy for a breach of the peace by the parson 
of Wormele and others, the answer is, Adeat 
cancel, et habeat ibi breve in suo casu. 

And to a petition of Robert le Sausser^ p. 

410, fur a debt due to him, answered, Habeat 
in caticell. breve de debico. 

The last Precedent cited wasp, 411. Ralph 
de Draiton parson of Ludenham complaining 
against Robert de Vere and others for impri- 
soiiing hiiB, till he resigned- his living, taking 
away his goods, and committing other violences, 
for which he hud a commission of inquiry in 
the country. of York, and now prayed remedy : 
The answer is * quonit resign a tionem non per- 
' tinet ad regein, et quoad conimissionem ha- 
bendam, ostendat in cancelinria primam com- 
iiiissioiiem et ibi respundeatur. Et habeat 
similiter io cancell. Brevia de traiisgressioni- 
bus sibi factis contra pacem, &c.' 

To this first part of that conference, the 
Lords when they came to theirs, gave for an- 
swer in the first place, that they could not but 
observe something unusual in the very title oi* 
the petition, didering from the ancient stile of 
those presented to tho House of Commons ; 
then tiiat they were much surprised, reading 
the petition to, find so many ful8itie^, and yet 
to hear the gentlemen that managed for the 
House of Commons say, that tlieir House had 
exatnined it, and found all the allegations in 
it- to be true ; whereas in truth there were ,in 
it almost as many falshqods as lines; those 
falsfaoodsbave been nientioned before, sons it 
is not needful again to repeat them. The 
I.ords cook notice mter, of the unusual proceed-/ 
ing of the House of Cum.roop8, to take cogni^ 
zance of any matter depending in their House^ 
before their lordships had given any judgmeut 
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tlierio, or communicated the same unto them; 
and to examine, proceed upon,' and censure hj 
voi^ the proceeding of the House of Peers, 
which they said the House of Commons could 
no^ legally do, because they were not a court 
ofjudicacure in any case, much less of the 
House of Peers, which is the highest judi- 
cature : and that in truth they had nut. means 
to come to the knowledge of the truth, whereby 
to found ajright judgment, because they have 
not power to give an oath ; nor in this parti- 
cular had they heard any more than one side, 
having not beard Skinner at all : iiur vet had 
they conferred with the LorJs, hy which means 
they might have come to the knowledge of the 
grounds and reasons upon which their lordships 
had proceeded ; so as the Lords could not but 
wonder at this judgment, which had been past 
upon them. , 

Then they came to that assertion concerning 
Common Ficus, That they must be proceeded 
in by the king’s original writ, and consequently 
not before the Lords, for which the House of 
Commons brought some precedents, to prove 
that freeholds were never examined in parlia- 
ment, but always left to the remedy at law ; 
and in the next place the Lords took into con- 
sideration how they began their precedents with 
this preamble ; That where the party never 
jjleads to the jurisdiction of the court, it is or- 
tiinary for courts to proceed, though in cases 
not within their jurisdiction.*’ I 

To which the Lords said in the first place, as 
to the assertion viz. That all Common Pleas 
must be proceeded in by original writ and con- 
sequently not before the Lords,** That it was 
as easy for thein to assert the contrary, and 
upon belter grounds ; being able to shew prece- 
dents all along from the first and the mo^t an- 
cient records we have, down to tlie latest and 
most modern ones of the proceedings of parlia- 
nients, even within the memory and know- 
ledge of every young man, that the House of 
Peers have still exercised this jurisdiction, even 
in particular cases of meum ei between 

man and roaiK when they have thought good, 
(though tlvat nut rarely) and when moved to 
it by something extraordinary ill the case; and 
that no House of Peers hath done it less, and 
been more tender of entertaining such busi- 
nesses, and more unwilling to be troubled with 
them, than this present House of Peers, upon 
which so much blame is laid, and which is th|? 
only House of P^ers that ever private persems 
(found guilty and censured by ir for foul op- 
pressions) did presume in that manner to accuse 
and impeach to any court or council or com- 
pany of men, no not to the king himself ; or 
that ever were censured, and such votes passed 
npon before. But %ve 'shall hereafter in its due 
place examine the matter of this assertion, 
and shall shew that it holds not true even in 
the ordinary courts of W&stmjiister-HaU, whe- 
ther of common law, or equity, where cases of 
mens freeholds are tried every day without any 
original writ, nod much less in pa^linmen^* 


the mean tim'e we will take things in order as 
they were delivered. ‘ 

; And to the preamble which ushered in the' 
precedents, That where the party never 
pleads to the jurisdiction, it is urdinary for 
courts^ to proceed, though in cases not witldn 
their jurisdiction,’* upon which the inference 
must be, that precedents then signify nothing 
to prove a jurisdiction though never so many, 
slioiigh a constant series of tbeiu in all times be 
made appear, except there be still a pleading 
to the jurisdictinii, and that plea oirerrule^ ; 
tiie Lords thought this a strange argumenta- 
tion, and took the force of. the argument to 
lie rather the other way, that it is a clearer 
proof of a jurisdiction to have it never or 
seldom questioned, and be still exercised 
find submitted unto, than if it be sometimes 
opposed, though it he made good and main- 
tained against that opposition : and they 
thought, that in this particular case, they 
had good warrant for tneir jurisdiction, finef* 
ing it so seldom opposed, even by the 
House of Commons own shewing, who could 
bring but four precedents, where any bad 
pleaded to their jurisdiction, and the plea 
seemingly admitted, (for it is but seemingly, as 
will be shewed upon the examination of the 
precedents themselves :) whereaS/ multitudes 
were produced of the exercise of their juris- 
diction, and some, where the parties had de- 
sired a trial at common law, and the Lfirds 
would not grant it, as that of William Paynell 
and Margaret his w^ife in the i’lacita Purlia- 
memaria of the SO of £d. 1, p. 231; The case 
was this ; Margaret had been formerly the 
wife of John Caineys, and he yet living had 
left' him, (as she alledged) witlihis consent, and 
lived wiih Pay nell ns his wife, and wa^ mar- 
ried to him : Cameys dying, Pnynell and she 
sue for the thirds of the manor of Torpell whicb 
had been the land of Cameys. It was objeoted 
on the other side, that she lived in aiiuligry 
with Payneil in Caineys life time, and so haj/ 
forfeited her dower. They upon that d^ire iq 
be tried by their country, if adultery or no.; 
What say the House of Peers ? Do they send 
them into the country os is desired ? No, 
Videtur curise quod non est npcesse contra 
tantas tainque manifestas evidentias, prae- 
sumptiones, probationcs, Ac. ad aliquain in-' 
quisitioncm patrias capiendmn procedure, &c. 
Kt ideo consideratuin est quod prsedicti WiL 
lielmus et Margaret.*! nihiL capiant per peti- 
tionein sunm, sed siut in iiiiseiicordia pre 
falso citunore, &c.’ 

This shews that the I^^ords sometimes would 
retain causes, though sometimes they did dis- 
miss, them, not for want ofjurisdiction, bqt as 
it seemed to them-, convenient, and their occn- 
siout would give leave, and as they bod or Jjad 
not leisure for it from the greater affairs w 
•the kingdom, or that iwme circumstances in 
the merits of a cause' made it more or less 
.worthy of their considerotinn. As if one af 
the parries was fiowcrfiil in his country, and 
.suspected to h^ve an influence upon the juries^ 
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* w cIm eomeimee teudn a butU 

^eaaud determine it themiHves. 

. AsteS It/% N. £4. Tbe€a«e of John earl 
Vtebrobe and WiHiam le Zoueh compkin- 
m| tibat they were eued Ar eertain lands in 
iMihflfaire by Ttiomas the son of sir Robert 
Root of logmanthorp^ and attedge^ That the 
said Thomas sought to oome to a trial in the 
coantry^ which he Imm! gained and corrupted. 
Andtherefore pray for redPt^Sf and a trial by 
parliament^ giving this reason for it, ^ Qoe ils 
< par tels' maiveis oompassemensi^ e^roeure- 
* mens en pais re soient desheritez. That they 
may not lose their inheritance by such wicked 
cofitrlvaBces and practices in the country. Do 
the Lords then suffer it to go on to trial in jthe 
country ? No, they take tlie matter into their 
own hands, appoint John Knevet, and Joho 
Cavendish Chief Justice, and^ John fielknap 


order to direct the trials fhe poipt in issoeto 
be tbeb8Stardy> chat Uie rdease shoidd be Imd 
eeideas nidi am void/ that if the bastardy be 
proved, PdBQmgdon riia'll be for ever hured to 
sue hereafter, and if not proved, but tlntt his 
father was mnlier, he shoeM then recover the 
land with costs and damages ; And they further 
order writ to the sheriff to impannel none of the 
jury, that had not 40/. per annum land* 8o then 
three several times, in three se v em l parlia- 
mei^ts did the Lords take comittBiee of this 
cause, being a^ common plea for a naiw*s free* 
hold, and that origioally m the first instance, 
not upon an appeal, or Writ of Error, or any of 
those ways to which the lioose of Commons 
would now limit them ; they direct the trial, 
tlie issue, the condition and qualification of the 
jury, and the judgment : and if this be not 
taking cognizance of a cause, I know not what 


Chief Justice of the Common Pkas to examine*] is; And'well wes it for that poor gentle- 
Jt and make report to them, which tliey did. man. That the Lords had that juriadictioo 

Ai>d so likewise in the Case of Pontyngdon that they could take cognizance of bis 
and Courtney, 4 H. 4,,n St, Sir Philip eause, to ..give' him relief then: As now it 
Courtney a great man in the countiy op* was well for Skinner, that the Lords took cog- 
presses rontyngdon; dispossesses him of his nizanee of his ; otherwise this powerful corn- 
land by foree,be comes to tlie Lairds, ^ praies par oMy bad trampled him in the dirt and r pined 
* pieuet bn muvred^ebarite d’ordeigner reme* nim^ as that violent man sir Philip Courtney 


< dies encellcas;* For God’s sake and as a 
work of charity that they would give remedy in 
ihb'case. ** ftets fordi in his petition, that he 
bad before in a parliament held at Wiachester 
made his complaint, at which time sir Philip 
laid the basthray of his father as a bar, and 
that the Lords answer then was, That he should 
have right done him, and committed the busi- 
ness to the archbishop of Caitcerbury to take 
care of it ; That beKKU the archbishop, sir 
Philip andhe agreed to to a trial upon that 
issue, and time there should be a sufficient jury 
of the principal knights and esquires of the 


f for so he appears to have been by several 
complaints against him in the parliaments of 
those times^ hpd served Pontyngdon : And well 
will it still be for many a poor man to have such 
an asylum, such a city of refuge to ily unto, to 
save himself from the violence and oppression 
of power and greatness. And perhaps some 
of 'those who now endeavour to lay low the 
flottse of Peers, who would make it to be of no 
signification, to have no power, no infiuence 
upon the kingdom, but as salt that hath lost its 
savour, only * Magn! nominis umbra,’ a name of 
peerage withoot ability to help themselves or 


country, but that air Philip had named some of any b^y else ; perhaps f say, even some of 
^ose principal men, and withal poor men of them, should they prevail now, may hereafter 
sufficiency, to the intent, that the great repent it, and wish they bad not removed an 


men mtdnng d^ulv the poor should stand, and 
that these poor men .dnrst not against sir Phil- 
lip, maintain the truth/ les qoeiia |mures hom- 
^ 'inesm’oiseut envers le dit sir Philip la veri|6 
^ dire.’ That therenpon he pelitioM agam 
the lairds, hi ‘the next parliament sitting at 
' Westminster, and infomm them of all mse 
particfdars, whereupon they ordered a Writ to 
go to the judges of Assize of that country, 
eommanding toem to admit none to he of the 
jury, but sneh as had 40/. a year land, anti 
*thf>8e to be Chosen out of the whole country 
notwiihstanding any usage or ehallenge to the 
tiontrary ; But that now sir Philip finding chat 
the charge of Bastardy would not hold, con- 
triving Otill ihewrongfordisioherfsoiioftbepeti- 
tsener,' liad started a release nndoly gotten 
omThofeBesPonMgdonsi parson, whos^ heirtbe 
petsifOner is,'and the petitioner h thereby like 
to be^niiiMfil^ si ^il nett vostte tres h:«utissime at 
* tres eaoelledt ieoours ct aide,’ If the Lords 
would not afiordliim their most high and ex- 
eollbat sitecoucand ThA was the effect 

of die Pethioii. ^keMxdsnpan this make an 


ancient landmark, whicii heretofore was m 
veneration, and looked upon, as that which 
bounds both power and li^rty, and is a guard 
to both by keeping both within Hietr due limits, 
and hath ever been held most necessary to the 
constitution, the govci|rnment of this kingdom 
for the preservation of % and as serviceable to 
monarchy for the keeping up of regal dignity 
and authority, as useful^ to the subject for the 
meintainkig af his just liberty and freedom. 

Outlet us go on with the Conference, and 
see what was said by 4hcy Lords to the prece- 
dents cited by the Commons. 

To the first of John de Insula agaiust the 
bfehnp uf W -inchester, the Lords said, it was 
no dismisskm of tlie bishop for want of juris- 
dtetion, ‘for then it would not have been said, 
^ 1^'inde adpfsssene,’ but rather* ad perpe- 
* tnuHi $*' thif^ is but a temporary dismission^ no 
more but as if they liad seid. Well, die bishop 
s^tch, he was saeed of that adyowson in right 
•of biscliuroh ; Let the king, for whom John de 
Tnsdla prosecutes, take ms writ out of - the 
>Ohanoery, and try forthnt; And for the qjee- 
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tion complained of^ let that be tried by a jury 
of the country, and see if things <;pn be so 
ended ; If not, come again then, mid we will 
hear you ; But for the present we dismiss you. 
So the Lords concluded, That this precedent 
made nothing against their jurisdiction. 

To the second of Hugh dc Lout her and the 
heir of Kdelyngthorp, upon which the Com- 
mons did so much insist, and particularly ujioii 
the expression, ‘ Nec est juri consonum, ncc 
*- hactenus in ista curia usitatum,*^ &c. The 
XiOrds said. That neither this precedent well 
examined would make inucli against them ; 
Por that Adam concerning whom and upon 
whose occasion that was said, was not at ail 
before the Lords as a party in the cause before 
them, but came in of himself, unsent for, iiii- 
looked for, lays in a claim which the Lords of 
that parlimnent had not heard of before, nor 
did at all then question : so as it cannot be 
said that there was any dismission of him or of 
his liusiness ; but the Lords say. Let him pur- 
sue and recover his land by a writ out of the 
Chancery if he will, and that he sees it conve- 
nient for him * si sihi viderit expedire/ and 
they go on to determine the business which was 
before them ; The case was thus, Thomas de 
Normanvil an eschentor, had order concerning 
Hugh de Louther for certain lands then in his 
ossession, which had been seised into the 
ing’s hands, as held of him in capite hirrnerly 
by Henry de Edelyngihorp, to whom oneEstou 
had granted them and to the heirs of his body 
lawfully begotten, mid liaving none to return 
to Eston, under wliom now Louther claimed. 
X'be Orfier was, That Louther should give 
pledit® to come and answer at that parliament 
for the profits of those iantls to the king : Lou- 
ther comes as he was bound, and at the same 
time one Adam comes also, pretends himself 
to be son and heir to Edelyngthorp, and de- 
mands the land, Louther said, He is a basrdrd, 
and the lands belong not to him : And the Lords 
they say, they have nothing to do with him, let 
him sue for his IhiuI wlierc he thinks best, and 
so send him away, but Louther they adjudge 
to do his homage, and to be answerable to tfie 
ling for the rent : And for the title ef the land 
what do they f do they let it alone, and med- 
dle no more with it, as a thing not at all within 
their cognizance or jurisdiction ? nothing less ; 
they command the escheator Normanvil to 
snake enquiry upon oath, if Edelyrigthorp hail 
any heir lawfully begotten, who he was, and 
upon what title he claimed, and to give an ac- 
count of it at the next parliament, * It^ quod 
^ idem escaeior ad proximuin parlamentum 
^ [lost festum Sancti Michaelis domino regi clis- 
* tinCtb ec apertb inde respondeat/ So as the 
Lords then were far from thinking they must 
not meddle with such things : And for that ex- 
pression of ‘ Non est consonum,’ &c. rendered 
as the ground of that judgment of dismission ; 
first it is answered, it ^ns no judgment at all, 
not only of dismission, for Adam was no party 
in the cause ; then it is no part of the judg- 
ment, if there were a ; judgment^ but pre€e«.^€s 

VOL. VI. 


f it; the judgment, such as it is, or rather the 
' answer to Adam's demand, 'follows in these 
words, * Dictum est prasdicto Adas quod sibi 

* per^uirat per hreve de cancellaria si sibi vi« 

* derit expedire,’ so as the preceding words 
may perhaps have been but inserted by the 
clerk that entered the Order ; but take it at 
the sirongesr, admit that the Lords then pre- 
sent in the house had inserted those words, as 
their sense at that tiiiie, 'is that binding to the 
House, that it may not be of another opinion 
at another time? In that very parliament of 18 
E.^1, how many times have they been of ano- 
ther mind ? how many examples ore there of 
particular causes judged and determined by 
them ? And sliall one swallow make a summer, 
one single precedent overbalance iiiultiiudes of 
precedents to the contrary ? 

In the last place it was said, That this pre- 
cedent did not quetdrare.y suit with lliis present 
Case of Skinner's, for that was merely concern- 
ing a liberum iencmritilum and witliin the realm 
where the law had fret* course, here is rapine, 
oppression, spoiling of goods, dispossessing one 
of ail island in foreign pans, extra potcsifitem 
legis^ assnuhins the person of u fellow subject, 
a violent interruption of the trade and com- 
merce of the nation; which concerns the go- 
vcriinif nt of the kingdom, is a matter of state, 
and liighly eiiirenclies upon the aiuhority of 
the king, which will suffer much, if lie suffer 
one subject to exercise a ryrniuiical dominion 
over aiiotlier, (hough in another country; And 
{$ ngaiiiht the profit of the king, which is much 
concerned. That no violence be used in the 
maiiagcincnt of trade to bring a scandal upon 
the nation, iiiako it stink in foreign parts, that 
none wdll have to do with Us, which mutt needs 
become the ruin of our trade and so of ail his 
customs. 

If one merchant do that which is prejudi- 
cial to another, or to a company, let them 
complain of him to the king, who will com- 
mand him home and punish him : And if he 
will not conic, for that may be objected, being 
so far oii*,/iut of reach, then the king will give 
them leave that are wronged and grieved by 
him to right tliemsclves. But tl^t they should 
do it of themselves and In their own Chse be 
judges, wiinesses and executioners, is against 
all reason and justice. So the Lords were not 
at all convinced with this precedent neither, 
but still thought they had done very well in 
censuring the East India Company lor theic 
misdemeanors niid wrongs done to Skinner, 
and in adjudging. them to give Skifitier reparar 
tion for it. 

The third precedent was that of William de 
Valentia and Isabel de Mareschal, in which 
the Lords observed the dismission to have been 
only ad pra^sem ; but withal observed that the 
bare reading of the case in the book wiMsatis^ 
one of the jurisdiction of the P®«*rs, to retain* 
such causes : It soys. That Willkun de Valei^ 
Cia had at the fort going parliament been *0111. 

* querelas Isabellas le Mareschail allocutiis e( 

‘ nd rationem positus/ impleadett ^ 

SB 
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, er, by ivbat right he afsumed such an of- upon it, * Ideo prasdiccus prior quo ^ hoc eat 
Jlll^ and such power in the hundred of Hostcre- inde sine die ad prsssens : the Lords say, it is. 
li|h, and that he then alledged he did it in the but a te^nporary dismission as the others were, 

^ right of his wife, and that it being his wife's in- and signifies noihiug as to the point of juris^ 
beritance he ought not to be put to answer diction : .and they wish the Coininons would 
without her, ‘ Ita quod datus fuit dies ei ad have pieced to ca^t their eye upon the ewsuiiig 

* huiic diem ad parlamentum dotnini regis, viz. case in the same leaf, of William de 'Volciilia 
a die Paschas in tres septimanas.’ And then again, and of him upon the same occasion 

his wife and he appeared hy their attorney, (concerning his wife's inheritance as formcHy,) 
and after pleadings, the Judgment is, * Quia where there is not a dismission ot the cause us 
prsdtcti Willielrnus et Johanna sunt in seisina formerly, but a (letennmaiion of it, and that 

* de praedicta jurisdirtione et de Inereditate ip- determination again referred unto and confirm- 
‘ sius JohnnnsB per descensum haereditarium et ed by a succeeding parliament, to shew that 

* non per usurpaiionein seu purpresturam, &c. the house of Lords sometimes would and some- 

* Cousideratum est, quod earn inde sine die times would not judge and determine such 
^ quoad praesens : et dorniiius res haheat breve causes as were brought before them : that 

* SI voluerit/ &c. The Lords knew they had case was thus, William de Valentia complains 

jurisdiction, else they would have dismissed the of the Lords ot the council for admitting, during 
cause the parliament before, and not have ad- the king's absence beyond the seas, one Dioni- 
jourued it to the next parliament upon that sia a pretended daughter of William de Monte 
ground to make the wife a party, as we see Caniso tenant to the king of lands^ held m 
they did: And whereas the Commons had upon capUe and formerly eiij'iyed by her luther 
this precerleiit observed, that if there had been in his life time, whereas his wife was true heir 
crime in the case, as utsurpation or purpres- to that Williain, and the land belonging to her; 
tore, then they acknowledged that in such the lords of the council justify what they have 
cases the House of Lords did usually proceed dom^ say that Dionisiu was notoriously known 
and try them, but wiilial added, That if that to be the true daughter of that William, and 
were the question, much rnight be said how the that the bishop of Winchester, in whose diiicess 
constitution of government nath been since at- she was- born, testified it: the judgment is, 
tered : so as they soon retracted their admit- ^ Ideo videtur douiino regi quod pracdictus 
taiice of but so much of the Lords’ right, and * comes, thesaurar. et alii de cousilio bene et 
what they had given %vith tlicir right hand, they * rite processerunt.’ It is not now * sibi perquirat 
would soon take again with their left, * * per breve dc cJincel.’ They do not refer him 

But first, for their concession of judging to the chancery, as they did iii the other case, 
crime, the Lonls say, that sulfices for their in- This was in 18 E. 1. In 20 E. 1. p. 103. he 
demnity as to what they \ ave done in this par- comes auain to parliariieiit, and renews his 
ticiilar case of the East India Company and complaint, and that judgment given before is 
Skinner, for here is crime suilicient, and usurp- confirmed ; the words are these, ‘ £t de alijs 
ation and purpresture, taking them in the * petitionibus suis, viz, De htereditate WU- 
larger sense for invading any other man’s right, ‘ lielmi de Monte Caniso petenda, et etiam 
and not only where the king is concerned, as * quf>d procedatur juxta Bullain quam iidein 
tliose terms are taken sometimes ; And then * Willieiiius et Johanna impetraruiit ad infici- 
for the qualification of their gift upon the * endutn processum, perquod Dionisia filia prse- 
change and alteration of the government, the < dicti Willielmi legitiriia ceiisehatur, alias eis 
Lords auswer, That when they shew the time * responsum fiiif,vi7.. in parliamcnto post natale 
when that alteration was made, niid the per- * Domini anno 18. uc patet in rotulis ejusdem 
sons by whom, and the manner how (if legally ‘ parliamenti, adquamresponsionemseteneant, 
done) they shall then believe and submit, and * &c.’ Nothing can be clearer than the con- 
not till then : but tliwy never heard of anything tinual practice of this jurisdiction in the housq 
that till now so much as lookqfl tliat way, ex- of Lords, whensoever they pleased, 
cept that vote of the assembly called the Rump, Not that it hath always pleased them to 
which declared the House of Lords useless and trouble themselves with exercisint; tliis juris- 
dangerous, and therefore to be abolished and ta- diction, their timq having been so taken up some 
ken away; and by a dull law they did take it times liith businesses of a higlier nature, tliat 
away. But even they that passed that vote, and they could not attend it, so as many times they 
did make that club law, thought the judicature have tied up themselves by an order of the 
necessary and fit to lie continued, for they im- house, not to receive any private business : 
mediately assumed it to themselves, and fairly as in the close roll 18 £. 1. there is a niemov 
voted themselves into that power by the name Table order to that purpose ; I will set it dowii 
of the Ctiuimoiis of £ngiand, the very same at length in the very words which are these, 
title that the East India Coinpaay do now * Purires Ve la gent ke venant al parlemeiit le 
make use of in their Petition to the. House of * roy sunt sovent destaez et destourbeza great 
Commons. « grevance de eux e de la curt par la mult ii udinq 

To the 4th of Roger deSomerton prosecuting * des peticions ke sunt botez devant le roy, da 
for the king, aj^d complaining of the prior of ^ quevx le plus porreient estre espleytez par 
** * - *-cbanceler ei par justices, puryeu est, ke twtes 

* les petitioas ka tuebept le sel v^neiitpzimai 


ouueie, ioruq|U8ciy wiinn«uamg rrom the king 
t(ie manor of ^merton ; and fhe judgment 
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< b 1 chauoeler, e ceux kc tuchent justices v ley 'f peers did ever do lei^thao this, which ijn 

* veyiiem a justices, e ceux ke tuchent juerie ruth hath- not dune it at a^ll, though it be noW 

^^veyiieiit a justices de le juerie* £t si les be- j so quarrelled with for having relieved one' 
^soing8 seent si grans v si de graces, ke lechan- i poor man from the oppression of the mighty, 

^ celer e ces autres ne le pussent fere sans le rey when no inferior court could do it : and tliis 
^.dunk ils les pnrterunt par iur meins de meine .00 the only cause of this nature that they 

^-dtivatit le roy pur saverent sa voleotd. Ensi- laye meddled with during this whole parliament 

^ quc iiulle peticion ne veigne devaiu le roy e which hath lusted so many years, and bath hud 
^ son cohseil fors par les inajiis des avaunt ditz so many ftcssioiis; and u cause particularly re- 

* chanceler e lesautres chef ininistres. Ensike commended unto them by the king (wlio.is the 

* le rey e. sun consiiil pus^nt sanz charge de fountain of all justice ;) not one taken up by 

* autre busoignos entendre a grosses busoignes hemselves, which makes not their cast^ the 

* de sun reanme e de ses foreignes terres. worse, as it may well be hoped. 

Thus in English, * in regard the people who come But suppose there had been no reservation 

to the king’s. parliament| are oft delayed and at all in thut order of 0 E. 1. of any cause or 
disturbed Co the great grievance of themselves any business, but that the king and lords had at 
and of the court, by the multitude of petitions that time bound up themselves absolutely from 
exhibited before thek>ng, of which most could meddling with any of those petitioners cases 
be dibpatched hy the chancellor and justices ; and for the piesent waved the esercise of their 
kis provided, tliat all petitions, that concern the urisdiction in all such matters, had this been a 

seal shall come first to the chancellor, and those enouncing of their jurisdiction and quitting it 

tliat concern the exchequer, to the exchequer, lor ever? No court but may upon some par- 
and those that Concern the justices, or the law, licular occasion suspend and wave it’s juris- 
shall come to the justices, and those that concern diction, it doth not therefore follow that it must 
the Jews to thejustices appointed for the Jews; never make use of it again. The court of chan- 
and if the businesses be so great, or so of grace eery doth sometimes appoint a trial at law of 
as the chancellor and the rest canmit end them points in a cause, which it might have det« r- 
wirhout the king, then they shall with their mined itself if it hail pleased: and at another 
own liaiuls bring them before the king to know time it will determine things of the same nu« 
his pjeasure therein ; so as no petition shall ture, the House of Peers may do the same and 
come to the king and his council, but brought wave their jurisd;ctian when they please. Ic 
by the chancellor and those chief ministers ; did it 13 it. u. 10. in Chaiigeuur’s case, 
tliat so the king and his council, may without Adam Chnngeour (so is his name in the record 
the trouble of other business, attend the great though the Exact Abridgment culls him John) 
businesses of his kingdom, and of his foreign petitions the king and lords iigaiiifit sir liobert 
dumiiiioiis.' Knolls, sets forth, how owing 12000/. to sir 

Tins is the Order, in which two reasons are Robert and his wife Constance, he had Jei him 
expressed, for their not receiving particular have lands to receive the rent till he was satis- 
petitioiis, one in the beginning, the other in the bed his debt ; that sir Robert had received more 
end, first the ease of the petitioners, and of the than his money due, yet kept the land, so pr.tys 
house itself, .which for their multitudes could not remedy. The Answer is indorsed upon the 
give every one his dispatch ; and secoadly, petition, Let a writ he directed to sir Ui>bcrt 
that freed of them it might attend the public Knolls to appear in parliaiornt the Friday after 
business of the kingdom ; not for want of ju- Jandlenias next, to answer the things contained 
risdiction. And yet be all manner of businesses n the petition. Upon hearing the business / 
so put by ? No ; Great one.s and such as need the Lords leave it to be tryed at the commoa 
grace and favour, are still reserved : but take law. This seems a stronger precedent for iry- 
it at the strongest, admit tliey had put all out ing all at law and not in parliament, than any 
of their own power, yet it will be granted, they which the gentlemen of the Ilou<ie of Commons 
had power, till they did in this manner divest urged at the conference ; fur here was an ahso- 
t hemselves of it ; It appears they had by the lute dismiHsioii of the cause, and not ad prufsenw 
Ofider itself, which mentions such multitudes only, as was in their precedents. But 1 believe 
of petitions ; I then ask, if such resolution of such wise and knowing men could not but see, 
the house at that time could be binding to that this precedent would notSii much have helpt 
perpetuity ? The housesof parliament we know one way, us done prejudice to their case an- 
are masters of their own orders, and themselves other way. The prejudice, it would, have dene 
when they please alter the orders they have had been this, that themselves by their own 
made; much less then he they binding to sue- shewing had overthrown one of their main 
ceediog parliaments. And it is obvious to arguments, which was, that all proceedings in 
evory tnan, who will either look into tlic records cases of freehold should be by the kiiig’n writ, 
of ancient pariiamatits, or will but recollect bis and that no writ w4a ever made rerumabJe 
memory and call to mind what hath passed ‘ Cqram domiiiisspiritualibuset temporaJihus; 
in our* late parliaments, that in all times Whereas here had 4)een in their oivn precedent 
the House of Peers hath acted contrary mention of a writ returnable in parliament, 
to this order ; taking cognizance even of which is tantamount, and signifie** the same 
smaller matters, whi^ the ordinary courts thing: but I have in tliis discourse given ea^ 
of justice do every day dispatch s andnahpuae amples of serial others in too same kiittU 



743] STATE TRIALS, 18 Cha»le«II 

whera writs are issued by order of parliament i 
returnable in parliament and many more ‘ 
there are, if it were necessary* and worth the 
trouble to set thein down. And then, what 
had they gotten by telling us, that the Lords 
once would not retain a cause, which ivas try« 
able at law, and would frtr once wave their 
jurisdictien in such matters? when itw*as shew- 
ed to them by multitudes of precedents, that 
the Lords hacf most frequently done otherwise 
at other times in cases of (he same nature. 

And precedents in the affirmative are those 
that prove ajurUiliction, especially when many 
in number are produced, and some of all times 
and in every king% reign (of which the records 
can be had,) which shpws a continuance of, 
and so an nuquesrinhabie riuht to such a power. 
One, or two, or twenty then in the negative 
(that the Lords did not do so in such and such 
cases) nuy I say more, were the nuinhci* ec^ual 
AS ninny in the negative as in the affirmative, 
yet it could not di'*prnve their jurisdiction ; it 
would only shew, that their lordships were free 
agents, to do it or not do it, as they saw cause; 
but tlicir jurisdiction remained still entire to do 
it, whensoever they would. 

And when all is done, I mnysny, all this is 
* Nihil ud rcni,' and concerns'not the point in 
question, which is. if the Lords have done well 
or ill in relieving Skinner against the East- 
India Company, tor he was not relievable at 
the coniinoii law (ns hath been shewed :) and 
if he hud not been relieved, there had been a 
failure ol justice : so as there was a necessity of 
their lordships acting in that particular, to keep 
up the public justice of the kingdom. And 
* all precedents, and all (hat can be said and 
urged, to shew that the House of Peers ought 
not to meddle with matters determinable at 
law, are in truth nut of doors, and cannot con- 
cern this liuu^e of Peers, which never did it, 
but the contrary ; for whensoever it appeared, 
that any business before them was proper to 
be tried at Uw they presently dismissed it : yet 
'Since their right is questioned, they must defend 
it, (hough they gave no occasion for it, having 
not at all put that right in execution, nor (as it 
,mny well be presuiiied by their proceedings 
hereto) ever intending it. 

As to the 6 other precedents, of petitions 
answered in parliament ofihe 14 of K. which 
the gentlemen of the lloii^e o f Commons them- 
selvrs seemed not to lay so much weight upon ; 
the Lords thonght they did wisely in it, for'ihey 
were not such as would bear weitiht to build 
up6n ; the Lords of that parliament, accor- 
ding to tht* several natures of the businesses 
petitioned for, dismissed the pctiriiiners with 
several directions; which shews they took cog- 
nix'ince of t hose matters ; one was directed to 
take out his writ * novas disseisinae and an 
•Other to bring hi** action of trespass; the third 
they aend t<i the common law; the fourth into 
the diaiicery ; the fifth they order to bring his 
action of debt ; the sixth who compluiued of 
setxral tilings, to him they gave particular an- 
swers, and particular directions to every point; 


. \66ti>^Case qf the Jurisdiction [744 

one of which (they said) pertained not to the 
king, that is, to bis laws, so they could give no 
order in it ; it was coiiceriiiiig the resignation 
of a living, wliich was to be tryed by tiie laws 
of the church; for the other points, they dis- 
posed them into their proper channels. Waa 
this to be done by a court, that had no juris- 
diction ill these matters? No rational man can 
think so. 

But it would be considered, that in this case 
of Skinner's the Ixirds could give none of those 
answers, .neither ‘ sibi perquirat per breve de 

* cancellaria,' nor ‘ sequatiir ad legem com- 

* mutem,' or to bring this or the other action. 
For neither law nor equity in the ordinary way 
of the inferior courts could relieve him lor the 
loss of bis real estate in the Indies : the judges 
said, be was not relievable for his house and 
island : So as none of those precedents are ap- 
plicable to the point in question. Not that the 
law, even in the ordinary execution of it, pro- 
vides not for the punishment of all crimes : It 
docliires against and condemns the fact, hut can 
not reach the person to punish him, when be 
hath committed that fact in a foreign country, 
^ ubi lex Aogliae non ciirrit.* And the house 
of peers Iralh but helped the law to iiiHict such 
punishment upon offenders, as by the law was 
due to them, which otherwise they had escaped. 
And were it but this, it sutticieiuly justifies the 
proceedings of the Lcyds in that particular case. 
Then as to the jurisdiction of that house in the 
general it will be made as apparent as the sun 
at noon, how they have in all times exercised 
it to the relief of all jmrsons, who stood in need 
of their relief, even for things done within the 
kingdom. 

Where the law had provided a remedy, they 
applied it ; Sometimes themselves would take 
the pains, in cases that deserved it, where there 
was something extraordinary to move them to 
it, and when they were at leisure from the more 
weighty and important affairs of the kingdom. 
Sometimes they would send it down lo the in- 
ferior courts, to do it for tlieiii, and give them 
autliority for it, (which they could not have 
done, if they had not had it themselves, for 
^ nemo dat id quod non habet) as in tiie case 
of certain rioters 11 H. 4, n. 38, in the Exact 
Abridgement, whom they turned over to the 
King's Bench, and gave tliose judges authority 
to end the business, where, the law had not 
provided, there they would not meddle them- 
selves, and declared it so, That none else nei- 
ther should presume to meddle ; As upon the 
petition of Martin Chamberlain in that 14 £. 

p. 400, who upon the suppression of the 
Knights Templars desired to be put into the 
possession of a manor, which the Templerrs 
(whilst they stood) had held of him, The answer 
is, * quod non est lex urdinata,' there was no 
law ordained in the case; And because the 
law had not determined, how those lands should 
bedispqsed of, the Lords would say nothing to it. 

. But will it not be said, that this makes good 
what the Commons object^, against the Lords 
retaining this cause of Skinner's, because some 
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parts of it were not determinable in Westniins- 
tcr-lwli; whereas, there being no law concern- 
ing those points, till there hnd been one made, 
their lordships should not have meddled with 
them ? As thd Lords irt that parliooient of 
£d. would do nothing in Chamberlain's cn!»e, 
because the law had not provided for it: And 
as in those two cases mentioned by the House 
of Commons, that if an inheritrix forfeiting by 
her hubhund’s default, where (as the statute of 
Westminster the second expressed it) a durum 
rst was in the case: And that if the hospital of 
St. Leonards 2 H. 6, n. 37, which liad a clear 
right to a corn rent, yet the Lords could not 
relieve them, but both were fuin to have acts 
of parliament. 

*rhis receives a tw’ofold answer ; one, that 
there are other motives in this case to make 
the Lords retain it, and give Skinner relief; 
here is a poor man oppressed by a rich com- 
pany, with whom he was no ways able to wage 
law: And that consideration hath in all tinus 
prevailed with that house, which is compo«cd 
of persons of generous and noble spirits, who 
can not see poor men oppressed without feel- 
ing in their hearts an inclination and a desire 
to relieve them : But secondly we must distin- 
guish between a fact not being a crime Jn the 
eye of the law, which is neither * malum in se/ 
nor * rnalutn prohibitum,* and when the fact it- 
self being odious and puni<>liable by all laws of 
l^od and man, only a circuinstaiice, as the place 
where it was con.niirted, puts it out of the 
power of the ordinary courts of justice to take 
fognizance of it, which are kept to tbrrns, and 
may not transgress them ; In the first case, the 
ilou-c of Lords cannot punish that for a crime 
which the law doth not make a crime, hut in the 
second case God forbid there should be such a 
failure of justice in a kingdom, that fellow sub- 
jects slioulti rob and worry and destroy one 
another (though in foreign parts) and there 
should he no punishment for the wrong doer, 
nor relief for tho party wronged, when they 
come boaie ; For then the king might be de- 
prived of many a good subject, the land lose 
many of her people, trading receive much pre- 
judice, and .so king aud kingdom suffer great 
loss, and all without remedy. 

But then say the House of Commons, where 
the law hath provided, and there is an ordinary 
remedy, an extraordinary ought not to be tried : 
To this the Lords nnsw'e'r, that their House is 
not an extraordinary remedy, but the ordinary 
remedy in extraordinary cases, and this of Skin- 
ner's was so, both in point of difficulty, and 
point of compassion. 

And to what is said, That it is the interest of 
all men in England to be tried by juries, and 
there is remedy against wilful juries by attaint, 
but here is no remedy nor no appeal, it is an- 
swered, That the Court of Chancery disposeth 
of mens estates w'ithout a jury, every court of 
justice, every judge in his circuit sets fines on 
mens heads upon ^several occasions wothoqta 
jury ; Many are tried for their lives and their 
liberties (which is more than estate) in the 


House of Peers upon an Impeachment of the 
House of Commons, who are not a jury, nor 
are swivn ; therefor! thnt assertion holds not. 
That all men in all cases are tried by juries ; 
And for rtialters *of appeal, there doth lie one 
to the next parliament, or the next session : but 
it will be said, that is to the san^e persons; 
and w'hat hopes of any remedy? for they will 
make good their own act: To this is answered. 
It is what the law of the land hath established; 
we must not be wiser than the law ; Jt is what 
our ancestors thought sufficient, what hath been 
the practice of all times ; and if we It ave poste- 
rity in as good a condition as onr onceslors left 
us, they will have no cause to complain. Then 
we must presume, that courts of justice will do 
justice, and w'ill do right ; that upon better reii- 
son shewed upon the appeal, they will alter 
their minds, and give another judgment : 'Ihey 
have done so heretofore; How many judgments 
of parliament have been reversed by succeeding 
parliaments? and whore there is cause for it, 
we must hope, they v%iU do so again. 

Then wiiercus it is said, Thnt the greatness 
of the charge and the inronveniencies of attend- 
ing causes in thel.ords’ House is an argument 
against their judicature; 1‘hey answer, 1‘hat it is 
not the House of Lords, that appoints such great 
fees to counsel ; it heiug left to their consciences 
that take tliein, and to the will and discretion 
of their clients who giye them, and who (with* 
out an urt of nurlinmcnt to'restiain it) may give 
what they will, ur rather \%iiiit they must: 
However the Lords soy, that the charge in 
Chancery is greater, there having been some 
times forty, fifty orders made in one cause; 
and the delay much greaier, so as some causes 
have lasted there vt ly many years r And even 
at the common law, how many verdicts have 
been given in one cause, cuntraiy verdicts, one 
for the plaintiff, another fur the ilcfeiidant? 
Contrary rules of Court, the judges give ti rule 
one day, and three days after give anoth'*r 
clenii contrary } As an instance of it can be 
given but of last Trinity Term in the KiiigV 
Bencli. These are iiiconvenieiue!*, that lie iiiit 
in the House of' Peers. But admit there w'ere 
inconveniences: M:iny laws sire found incon- 
venient, which yet are put in execution, and 
all obedience given to tJiern, whilst they stand 
uiirepealed. And the question is not now of 
convenient or incor.vement, liut matter of 
right. Is it the right of the ILmse of Peers? 
hath it still been ihc custom and usage of par- 
liaments, and couseqiK nily the law of parlia- 
ment, that they should exercise^uch a I'Ower 
of judicature ? If it be ^o (as it is aud will be 
sudicicntly proved) l»/en the point of coiive- 
iiiency or inconveniency is out of doors ; well 
may it be a motive to after it by the law. But 
we will play with them' at then* own ivcapon, 
and join i'-sue upon that point, that the incoiH 
veniency is hut imaginary, and so far from an 
inconvenience, that it is the great advantage of 
the subject" that it should be so; As well 16 
give relief in cases otherwise nnrelievable^ at to 
assist andhelff on the administratioii ofjDStsct, 
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vrh«n ;»OfMlimes the greatness and power of 
some persons would else bear down, or mueh 
obstruct and hinder'ibe pivceedings of inferior 

Cooitf. 

An objection also was raised^ How shall 
the Lords judgments be executed after tlie 
rising of the parliament? For so the subject 
may be decei\*ed : And when he thinks, that 
with ipuch charge he hath made an end of his 
business, he is never ihe nearer;” And it is tin- 
swered, that the House of Peers is not as the 
House of Commons, wtiosc orders are only of 
force, whilst they are sitting, they have power 
sufficient to require obedience to their judg* 
laments; Nor hath it been known, that ever 
any judgment of the House of Peci*s was not 
submitted unto aiul obeyed, till now in this 
Caseof SkinnerV that the East- India Company 
stands out in defiance, and refusetli all obe- 
dience to it. In 15 ii. 2. n. 17, in the Case of 
the Abbot of St. Oseclies complaining against 
John RokelJ for divers embraceries, and for not 
obeying an order of the duke of Lancaster’s 
made therein, tho Lords confirm that order, and 
charge the Lord Chancellor to see ilokell per- 
form it. Why may not the Lords do the same 
still, if they doubt of obedience to their orders? 
But th*-re was never question made of it before : 
And there are many precedents of orders given 
to persons to act something in the intervals of 
parliurnents, and to give an account of it to 
tl)e Lords at the next ensuing parliament, 
which shews, that their authority still continues, 
to empower those persons to act and to execute 
their orders even when the parliament is arisen ; 
15 E. S. n. 48. The bishops of Duresiiie and 
Salisbury, the earl of Northampron, Warwick, 
Arundel! and Salisbury are appointed to take 
tbe answer of the archbishop of Canterbury, 
and to report it to the next parliament : And 
61 E. 3. n. 06. It is there specified, How in 
the parliament before, one Hugh Staffolk had 
been accused of divers extortions, and that a 
commission was then granted to the earl of 
SutVolk and sir John Cavendish to inquire into 
it, who so bad done, and had found him guilt- 
less by 18 Inquests, which sir John Cavendish 
did iu that present parliament witness to be 
true ; By all this it appears, that tbe authority 
of tbe House of Peers ends not with the parlia- 
ment/ but their Judgments still continue in full 
force and power; and they may appoint per- 
sons to see them executed if they please. 

And whereas tbe House of* Com^mons doth 
not deny them a power of judicature upon 
Writs of Errcr and upon appeals. Will not the 
same objection lie as well against their judg- 
ments in chose cases ? For seldom that they be 
put in execution before the parliament rise, so 
H takes away their whole judicature, as in 
truth all the otlier olqections would do, could 
they be made good. 

And whereas it was said, That nonc.of the 
king’s courts can give remedy, where the king’s 
,writ cannot run ; and where his majesty’s sove- 
^reignty doth not come, tlie jurisdiction of the 
Pemi- can bavc no place;” It -was answered, 


that there chiefly the power of the House of 
Peers is to give remedy, because it only can : 
As for treasons (till the Statutes of 116 H. 8. c. 
13. 33 H. 8. c. 3, and 5 E. 6. c. 11, which have 
made them triable within the realm) and ail 
misdemeanors committed in foreign parts, 
which never were, nor yet are, triable at the 
common law : Of this there arc multitudes of 
precedents, Gomeniz, Wesioti, Segrave, Hall, 
Ilichill, &c. 

And here within the kingdom the king’s writ 
doth not originally run in all places, as for 
example, iu the counties palatine, yet no man 
will deny the authority of the Lords in parLia* 
ment taking place there ; 9 Ii. 3. ii. 13. The 
duke of Lancaster complains of sir John Stan- 
ley for not suing out his livery the manor 
of Latham in the duke’s court of Chancery, and 
yet entering upon it ; they declare his entry un- 
lawful, and order him to sue out his livery in 
the duke’s court. The king’s writ did nut run 
there, hut the authority of the Lords did. 

Another objection was, That all proceedings 
ought to be in Latin, and no record to be in 
English : But the Lords had thought, Thar none 
had ever yet doubted, but the House of Peers 
had been a Court of lii cord, where all the pro- 
ceedings and orders and jtidginents have been 
in English ever since 11. 6.’s time All acts of 
parliament in English. All impeachments, 
even those brought up by tbe House of Cuni- 
mons, the proceedings, and the sentence, all in 
English, 'i'he ancient records were in French, 
and the pleadings likewise, till the statute of 
36 Ed. 3, which appoints pleadint^s to he in 
English, and to be entered and enrolled in Latin 
(so the print saith. but in sir Robert Cotton’s 
Abridgment of the Uecords it is observed that ihe 
record itself warrants no such thing :) Then 
the Chancery proceedings are all in English, 
the pleadings, orders, and decrees : yet it will 
not be denied but that is a Court of Record. 
Sir Edward Coke, who alone is of another opi- 
nion concerning the Chancery, and upon that 
ground, because tlie proceeding is in English, 
yet makes the House of Commons itself a Court 
of Record, where every body knows all is in 
English; Inst. 4. part p. 33, so he doth not 
sibi const are. 

The last objection and indeed the chief one 
(if true) was, That it di/prives the subject of the 
benefit of Magna Cbarta, which will have all 
men to be tried by their peers, or by the 
law of the land ; and ithe 35th of £d. 3, cap. 
4, that none shall be apprehended upon petir 
tioQ to the king or council, (and council here 
they interpreted to be the House of X.ords) but 
upon indictment or presentment, or by writ 
original ; and the 43nd of Ed. 3, which is to the 
same purpose; It was urged further (hat no 
writ was ever made returnable ' Coram Domi- 
nis spiritualihus et temporalibus and it was 
said in regard of the island, being in a fbretga 
prince’s jurisdiction, that it ouglu to have been 
done by act of parliament, for that no court of 
bii majesty can give remedy, where bis majes- 
ty’s writ cannot run,, nor cao^ tbe jurisdictioa 
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of the House of Peers have place there; Ano- 
ther observation they had upon Itx terra in 
Magna Churtn, That in the arguments of the 
kiiitt’s learned counsel 3 Car. they made lex 
terra to be the pleasure of the king, and the* 
L'jrds were desired to consider upon this, if by 
arguing that the proceedings of their house 
were niaintaiucd to be secundum legem terrm^ 
it may not as well be said that Magna Chnrca 
will have men to lie tried * Per judicium par 
* riuin aut per legem terra:/ that is, by the will 
uC the Lords. 

It now remains but to set forth the Prece- 
dents, which the Lords did on their part alleifge, 
with some few more ancient ones, which shall 
be added for the vindicating and asserting of 
their right unto this (never before controverted) 
point of their judicature, in all cases of what 
nature soever, when something extraordinary in 
tliose cases did induce them Co exercise it ; of 
which they were the sole judges, that being a 
trust lodged in them by the very frame and 
constitution of the government. 

In the black book in the Tower, which is 
printed by the name of Placita Parliarnentaria, 

' 30 E. 1, f. 231, is the case of sir William Pay- 
nell and Margaret his wife suing fur dnwer upon 
the lands of John Carneys, who had been Mar- 
garet's former husband, and whom she had left 
he yet living; and they now desiring to be 
tried by their country upon the point of adul- 
tery, and the Lords not allowing of it ; This 
hath been at large expressed before, therefore 
1 only mention it now. 

In the same book p. 266, 33 Ed. 1, the case 
of Nicholas Segrave, who was tried in parlia- 
ment for leaving the king's army then in Scot- 
land, and going over into France to fight with 
one John de Crumbwell upon a falling out be- 
tween them, they being together in the king's 
army: This was a case not triable in West- 
xninster-hall, nor punishable in any ordinary 
court of justice by the common law of England, 
yet the House of Lords could try him, and ad 
judge him worthy of death : and one thing 
more is observable in that record, That a writ 
is issued to the sherilF of the county to take 
four knights with him and in their pVesence to 
summon ^)egrave, * Quod esset corani Domino 
^ rege in proximo Parliamento suo npud Westm. 
^ ad aiidiendum voluntatem ipsius regis, et ad 
^ faciendum et recipiendum ulterius quod curia 
^ Domini regis consideraret in pr^missis;’ so 
here is a writ returnable in Parliament, and the 
sheritf did accordingly make his return, that he 
had siitniiioned and charged him, ‘ Quod esset 
* coram Domino rege in isto parliamento nunc 
^juxta formam et tenorem mandati praedicti/ 
&c. It was therefore a gr<iss mistake to say, 
That never any writ was made returnable in 
parliament, as it was likewise one to say, That 
the House of Peers could give no remedy, where 
was not remedy at law, this precedent proving 
the contrary to both. 

21 Ed. l,,p. 135,^136; &c. Tlie archbishqp 
of York is questioned in parliament for excom- 
municating the bishop of Durestiie; Thegroiiu 
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I of the excommunication was, for that the btsbop 

I of Duresme had imprisoned two pet'sons em- 
ployed by the archbishop to cite tl>e bishop to 
appear before him. The archbishop appeals, 
£t dicit quod de sententia a canotie lata, et 
per ipsum declarata, in curia Domini regis non 
debet respondere,’ The House of Lords goes 
on : The other side alledging, That the bishop 
in his temporal capacity, as count palatine, had 
committed those men, and it pertained to the 
king, and not to the archbishop to take cogni- 
zance of the imprisonment, if or no it was law- 
ful ; The judgment is, * Videtur domino regt 
' in pleiio parlauiento, praedictis comitibus, ba- 

* ronihus, &c. Quod pried ictus archiepiscopus 
' quantum in ipso fuit, nitebatur uaurpare super 

coronain et dignitatem regiam, &c. Propter 
quod per comites, barones et justiciarios et 
omnes alios de consilio ipsius domiiii regis 
unanimiter concordatum est, quod prssdictui 
archiepiscopus committatur prisonte pro of- 
' fen^a et transgressioiie prsedictis. £t super 
' hoc ante judicium proiiuneiatum, (licet una- 
nimiter de consilio predict. Magnatum et 
aliorum concordatum fuisset tenendum in hoc 
casu et similiter in casibus consimilibus in per- 

* petuum) ftrrodictus archiepiscopus magnates et 
^ alios de consilio ipsius doiniiii regis rogavit, 

quod pro eo doniinura regom rerpnrerent, iit 
ante pronunciationcm judicii ipsum adgrntiam 
^ suam udrnitteret et voluntatem suam.' They 
interceded for him, and he made fine to tlie 
king of 4,000 marks, and was received to fa- 
vour. They did not only give a judgment in 
this particular case, (which being ^ Contra co- 
< ronam et dignitatem/ was triable in West- 
minster-hall) but they declare it to be a stand- 
ing rule for the judging of nli cases of like na- 
ture; which shews the absoluteness of that 
power of judicature, which is lodged in thaf 
House. 

It was said, that the Lords could not take a 
cause to ttiemselves per saltum, and before it 
had passed all the formalities below ; that a 
Writ of Error did not lie from the Common 
Pleas to the Lords House, but must first be 
brought to the KingVbeuch ; and the cate of 
the bishop of Norwich was urged, 50 Ed. 3. 
And it is acknowledged, ihe ].^rds would not 
receive that bishop’s complaiiif, hut sent him 
away with that answer, nor could they give 
him any other; For Writs of Error have their 
walk, and tlieir gradual proceeding chalked 
out, and settled by several statutes, and by the 
common law of the land ; but what doth that 
signify against the judicature of Aie House of 
Peers? No man, snith the Loids, can either 
take cognizance of causes, or judge causes 
against the law of the land, and take them 
saltum^ when the law prohibits it : But they do 
say and adirm, tliat by all the examples and 
precedents of former times, it hath been the 
usage of that hi > use to receive complaints, and 
give remedy in all cases, where the law hath 
not expressly otherwise dcteimin^d; and tf 
there lie any thing in the case which merits, or 
requifeSi- and lieeds someihiug above the ordl- 
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Mry power ond proceeding of the inferior | 
‘^courts of justice, to admiiiistcr tliiit relief which ' 
is just and due. As in cases of dithcuhy where 
a court ca«ii]ot, or of dcluy where it ivili not 
proceed,- the Lords, who have a general inspec- 
tion into the administration of the justice of the 
kingdom, and inio the proceedings of all other 
courts, have ever, upon application n\ade to 
them, as»uined to themseh-es the cognirance 
of such causes. 14 £d. 3. Sir John Stanton, 
and his wife, had passed a fine of certain lands 
CO Thomas (Jranth<irn, who reverts them hack, 
and by that means settled them upon the wife; 
Sir Jeffry Stanton, as next lieir, brings liis 
Jfbmiedon en le descender in the Common 
I^leas, where, afi-er some proceedings, upon a 
demurrer in law, sir Jeflry could not get the 
judges to proceed to judgiiumt ; upon which 
he petitions the king in parliament, which no 
man will deny to have been in the House of 
Peers. The^v examine the niacter; and after- 
ward' order a writ under the great seal contain- 
ing the whole matter to be sent to the judges 
there, wdlitig them thereby, if the matter so 
stood, to proceed to judgment wiihout delay : 
They not doing it, an Alins is sent; and the 
judges^ doing nuihing then neither, and sir 
JedVy renewiiii* his petition ; The Lords com- 
inanded the clerk of the purliaiiient, sir 'I'ho- 
snas de Drayton, to go to sir John Stoner, and 
the rest of the judges of the Common Picas and 
to require thcMO, according to the plea pleaded, 
to proceed to judgmeiit, or el^e to cuine into 
the House with the whole record, so as in par- 
liament judi* men t might be given for ont* or the 
other of the parties. The jiulgrs came at the 
day, and the biisincss was h^aid, and it was 
adjudged. That sir JetYry should recover; and 
a writ under the great seal was sent to the 
judges to give Judgment accordingly : Here 
then (he king in parliament asse*id;)ed, that is 
the House of Peers, upon a petition, assumes 
the cognizance of a cause,, depending in the 
court of Common PIbas; which was so far from 
having passed ail the formalities lieluw', that is 
to say, an appeal to the King^s beucli and 
Chancery, that it was as yet undetermined in the 
Common Pleas. Nor did it appear unto them 
upon what ground it was, that the judges gave 
not judgment ; so they might have answered 
sir Jeffrey Stniiton*s petition with saying, that 
they would first see what th.e court would de- 
termine, and whut the KinaVhench after- 
wards ; But they apply themselves (o give him 
relief : And yet no votes ptis'^ed against that 
House for ko doing, as now hath been in the 
case of Skinner against (his. 

So in the parliament of 13 Ed. 1 p. 16. ^of 
the Placitu I’arliamentariu, William de WaW 

• hul complains of Matthew del Exchequer, for 
cozening him upon the levying of a fine before 
the judges of thj» Common Pleas, by procuring 
an attorney to slip in other lands unknown to 
Wssthnl^ and which he intended not to pass in 
the tine: This is returned hack to those judges, 
because the 6ne had been levied before them, 

* £l dictum est iisdem justidiariis, quud re- 

3 


cordum fstud in rotulis suis faciant irrotularc, 
et tain super recordo isto quam super aJiis 
ipsuin Muithsum coratn eis contingentibus 
procedant ad judicium et debituin et festinum 
faciant justitia: conipieinentaiu.' True ! the 
House oi Lords is not so bound up, to forms, 
but that it may, when it thinks good, to vary, 
and retain a cause at one time, which it will 
not do at any other time. ' Yet we see tliey 
were proper judges in this cause, for they order 
Wastiiurs complaint, and the proceedings be- 
fore them to be entered, as a record in the 
Common Pleas, and those judges to proceed 
upon ir, which, if they had not hud cognizance 
otihe matter, hud been all ‘ coram non judice,’ 
and could have signiHed nothing. 

And I must observe one thing, which T think 
will not be denied, that in all those ^ Placita 

* Parliainentaria,* whatever is said to be done 

* corain rege in parlameuto,’ is to be under- 

stood of the 1 louse of Peers, where the king was 
ill those times commonly present, and always 
understood to be there representatively ; So as 
his name was ever mentioned in the proceed- 
ings, even w hen his person was absent, being 
sometimes out of the kingdom, sometimes de- 
tained away by sickness, or other occasion ; 
As -50 Ed. 3. ti. 35, it is said. The king ordains, 
'Huit from thenceforth no woman should for 
inaiiueiKince pursue mutters in ,the kitig^s 
courts upon pain, &c. And then was the king 
^ick at Klthum, and could not come to nnrlia- 
tnent, as appears by n. 42. and it was omy the 
House of Pet rs that made tlint order. 3o in 
judgments, though in ancient times they were 
mostly entered as given by the king, yet it was 
ilio Lords’ House, which was Curia that 

gave them. 

For we must know the king hath a double 
capacity of silting in the House of Peers, a le- 
gislative capacity, when he hath in himself a 
negative voice to what even both houses have 
c<«ricluded and done, which signifies nothing 
without his assent, and his single dissent makes 
it all full and void ; this is in passing nets of 
parliament, and making of Jaws ; the other is 
a judicial capneity, when he will please to as- 
st*-t, and be present at the ordinary transactions 
of the house, ns heretofore was usual ; which 
alters nut the c«iiistitution of it as it is a rourr^ 
gives it no more power nor jurisdiction than ic 
had before, he being then but in a manner as 
chief judge, and not doing any thing singly, 

I but according to (he plurality of opinions ; as 
when the kingt would in person sit in tlio 
King’s bench, which they have in former times 
done, (where Mill all is said to l>e done coram 
rege, though now he never enme there) and in 
our memory king James hath vat in the Star 
Chamber ; I think no body will say the Star 
Chamber then, or King’s bench before, did or 
could vary from their ordinary foims and rules 
of proceeding : no moie can the House of 
Peers alter ihoir proceedings, or assume 
greater authority by reason of the royal pre- 
sence, to take cognizance of other causes, or 
do any tiling, which by the custom and usages 
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of the house, and the Jaw of parliament, it 
could not else have done : but Ijheir jurisdie-^ 
tion, and their way of exercising that jurisdic- 
tion, is still one and the same. And therefore 
86 H. 6. n, 32. When the king had given a 
judgment of himself, wjthout the advice of the 
Lords, in the case ofWilliam dc la Pole duke of 
Suffolk, who stood impeached for treason, ba- 
nishing him the realm for five years : the Lords 
eiiteV^ their protestation against it, as nut 
done by their assent, and so no act of the 
house. And 5 H. 4. n, IL The earl of 
Northumberland coming into the parliament 
before the king and lords, and hy petition ac- 
knowledging to have done contrary to his al- 
legiance, in giving of liveries, and gatheriijg 
of power, for which he prayed pardon, in regard 
be yielded himself, and came in to the king at 
York upon his letters ; and the king delivering 
this petition to the justices to be considered, 
the Lords made their protestation, Tiiat. the 
judgment appertained only to them; and 
therefore as peers of parliament, to whom 
such judgment belonged, in weighing the sta- 
tutes concerning treasons, and concerning li- 
veries, they adjudged the fact of the said earl 
to be no treason nor felony, but only a trespass 
liuable to the king; whereupon the king re- 
ceived him into grace, abd pardoned him his 
iine. AH power of judicature in parliament is 
Chen questionless in the House of Lords, where 
the king always "is fiersonally or virtually, and 
the judgment proceeds from them by the au- 
thority and in the name of the king ; for the 
power of judicature in parliament is lodged in 
them, together with the king, as is declared 
1. H. 4. n. 80. where it is said, that the Com- 
mons were only petitioners, and that all judg- 
ments appertain to the King and the Lords, un- 
less it were in statutes, grants, subsidies, and 
such alike. This hath ever been the practice, 
and custom, and law of parliament, since there 
have been parliaments, and when this shall 
cease to be, the ancient way of free parliaments 
will cease likewise. 

1 R. 8. n. 30. Sir John de Cobham sheweth 
that by the delivery of a ring of gold for seizin 
to Edward the 3d, he had settled the reversion 
of several manors there named in the crown, 
and now prays it may so remain according to 
his intention, divers lords are examined, the 
judges opinions are asked, who declare it. to he 
a Mod livery and seizin : and so it is settled. 

N* 88. William Fitzbugh, a gold finer and 
citizen of London, exhibits a bill of complaint 
in the name of the commonalty of that mystery 

r 'nst John Chichester and John Bolehain of 
same mystery, for divers oppressions done 
hj them : the Loads send for them, examine 
sbem, they deny those opprewons : and Fitz- 
Imgh. refusing then to avow .his bill, the Lords 
commit him to the Tower. 

N. 85. Robert Hawley and John Sliakelt, 
are by the lords seat to the Tower for refasiQg 
to bring forth a Spaaish prisoner taken in 
battle, whom they had ih their keeping, and 
ethers laid claim to. * 

VOL. VI. 


N. 41. Alice Ferrers or Pierce, who bad 
been much in favour with Kdw. 8. is questioned 
in the Lords House, sir Richard Scroops lord 
steward of the Household managing the trial, 
for that contrary to an order made by the 
king and Lords, 50 £d. 3. n. 35. that no 
woman, and site by name, should pursue any 
matters by way of maintenance, upon pain of 
perpetual banishment, and loss of the whole 
estate; she notwithstanding had persuaded 
king Edward to countermand sir Nicholas Dn^- 
worth from going into Ireland, . when he hyd 
been ordain^ by the council to go thither' lor 
argent business, which would have been pro- 
fitable for the king and the realm: and aeu- , 
ther charge against her was, for persuading 
the king to pardon Richard Lyons, who had 
been farmer of the customs, and fur abuMs 
and extortions had been censured in parlia- 
ment to forfeit his estate, and be committed to 
prison; she got ail to be remitted, and his 
estate to be restored unto him, even 'that part 
of it which the king had given to two of hjs 
own sons for their lives : the hearing of this 
cause took up several days ; many that had 
been counsellors and ofticers to the late king 
were examiixed as witnesses. At last she'*iB 
found guilty, and judgment of banishmeut and 
loss of estate given upon her. 

3 R. 8. II. 84. The case of the .earl of Pein«- 
brock, and William Ic Zouch, complaining of 
Thomas Hoos for suing them coiiceruiug lauds 
in Yorkshire, and endeavouring to get a trial 
in the coufitry, (tlie record is, * desirant d'estre 

* a lissue du pays trop suspecieuseinent/ his de- 
siring it being suspiemus) so they pray, ^ que ils 

* par tels malueis coiiipiissemeiits & procure^ 

* inents en pais iie soieiit desberitez, That they 
may not lose their Inheritance by such Wicked 
practices and procurements ; the Lords upou 
this retain the cause, appoint some persons to 
examine and report it: but this precedent hath 
been cited before at large, so 1 do but touch is 
here. 

N. 28. Sir Philip Darcy complaifia, TlisE 
die prior of St. John's of Hierusalcm sues him 
in Chancery for the Manors of Temple-ihursc 
and Teinple-newsoro, which Ed. 3. badgranteid 
t«> John Darcy his father, and produces a deed 
biiewiog that the priors* predecessor had padied 
the fee of them to Ed. 8. The Lords ordef that 
deed to be sent to the Treasurer and bacons of 
the Exchequer, to examine the king's title, and 
in the mean time atop proceedings in Chancpiy. 
This is more than taking cognisai^e -of a matter 
originally, for th^ mkeit out of one court, 
wliere it depended and was undetcarmined, Md 
send, it to be examined in another court, which 
shews the asoendaut they had upon all other 
courts. 

4. R. 8. n. If. Sir Ralph de Ferriers Lad 
been seized by theduke. of Lancaster upon the 
Marches of Scotland upon suspicion of 1 reason,, 
for holding toteilixenco witli the French the 
king’s enemies, upon some Letters of his. to se- 
veral FzeiAh Lords found and taken :lio by ' 
bqtgar. He was brought into parltmen^ before 
SC 
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i)jue; lairds, and ptit to Tiis answer. He first de- 
i^ifed then fificred the combat against 

tUSt ^ould accuse bijn, both were denied 
ItM. * Then he applied liimsclf to his answer ; 
and ailter several da^s hearing, xhe Lords still 
reinandibg him to prison, he so wed defended 
hfmself, that the Lords suspected the letters to 
be forged, and therefore committed the beggar, 
and bailed'sir llalph, delivering him tolnsMa- 
nucaptofs. 

5 It. u. 45. The Chancellor ^aud univer- 
sitj of Catnbridge, petition against the major, 
biiilid^ and commoiinky of the town, for breaking 
op their Treasury, burning their Charter, and 
by force compelling them to make releases of 
some actions they had brought against the town, 
and enter into bonds to them for great sums. 
The Lords direct a writ to issue out to the mayor 
and bailifis to appear in person, and the com- 
monalty by Attorney. They appear, the 
' Chancellor exhibits Articles against them. 
They being asked why their liberties should not 
be seized, plead to the jurisdiction, that the 
eputt ought not to liave cognizance of them : 
they lire told, judgment should be given, if they 
would not answer: then they answer, and the 
business is heard. The townsiAen arc or- 
. dered to deliver up those deeds forced from the 
university, which are presently cancelled : the 
tpwn liberties are seized into the king’s hands, 
apd part of them jgranted to the university : 
sbirie arc granted hack to the Town, for which 
they were to pay an increase of rent. Note, 
here is a plea to the jurisdiction, and that plea 
dvcr<ruled. 

8 R. 2. n. 12. The earl of Oxford com- 
plkitis of Walter Sibell of LoUdnn for a slander, 
in having to the duke of Lancaster and other 
ifobleinen accused him of maintenance. The 
Lords hear the business, commit Sibell to pri- 
son, and give 500 marks damages to the eat i. 

^ R. 2. n. 13. The case of the duke of Lan- 
caster compluiiiihg, Tiiat Sir John Stanley had 
entere<l upon the manor of Latham which held 
nf him, and had not sued out his livery in his 
Court bf'Ciiancery. The Lords order him to 
sjue'but his livery. But this hath been already 
ndentioiied. 

i5’R. 2. n. 16. The prior of Holland in 
LoLfldashire complains of a riot committed by 
HchtyTrebble, John'Greenbowand othei*s, and 
of ah entry made by them into the parsonage 
of Whitwiek iu Leicestershire.' John Elliiig- 
ham the Serjeantat Arms is deitt for them, who 
brings them '"into the parliaitient : the Lords 
commit Ihem to the Fleet. 

N. 17. The abbot of St. Oseclies complaineth 
Of John RoVcll for Embracery. This case hath 
Dd^ir already cited/ . * 

N* 18. 'Sir William Bryan had procured a 
bulhdihl^ted to tlfetwo Archbishops, to excofti- 
miihtcaee sMMb that had brdken up bis house, 
and carridd^Wtl^i^ntings. ^ This was read in 
parliament;* dh8 adjudged to be prejudicidUo 
the king; afid*t0i1>e in abrogation of the laws ; 
for which he is cbiittnittCd CO the Tohrer. 

‘ N-zM. ThMiasIfiaiding aceusetb S 


Sutton and sir Richard Sutton, and layeth to 
their charge, that by their conspiracy be had 
been kept prisoner in the Fleet : upon heaiing 
of both parties, for that the two knights were 
known to be men of good fame, the Lords ad- 
judged him to the Fleet. 

N. 21. John Shad well complains against the 
Archbishop of Canterbury for excommunicating 
him and his neighbours wrongfully, for a tem- 
poral cause nppertaioing to the crown and to 
the laws of the laud : the Lords hear the busi- 
ness, find the suggestions untrue, and commit 
him to the Fleet. 

1 li. 4. n, 93. Sir William Richiil one of 
the justices of the common-pleas (who by ex- 
press order of Ri. 2. went to Calais and took 
the examination and confession of the Duke of 
Gloucester, after murdered by Hall) was brought 
a prisoner into the Lords house, tho king pre- 
sent, and by sir Walter Clopton chief-justice op- 
posed : and answered so fully, shewing his sin- 
cere dealing, that the Lords oue by one declared 
him innocent; and sir Walter .Clopton pro- 
nounced him such. 

4 H. 4, 21. The Case of Pontiagdon and 
sir Philip Coartney, where the Lords di- 
rect the trial, appointing what the isbue shall 
be ; and ivhat kind of Jury shall be impannell- 
ed to prevent sir Philip’s practices in the coun- 
try : It hath been cited before at large. 

1 £. 4, m. 6, n. 16. The tenants of the 
manor of East-Maine belonging to the bishop 
of Winchester, the king being in his progress in 
Hampshire in the summer-time, complained to 
him of their bishop for raising new customs 
among them, and not sufiering them to enjoy 
their old ones : The king bids them come to 
parliament in winter, and they should be re- 
lieved : they come, and the king recommends 
their business to the Lords : they commit it to 
certain justices to examine. Upon their report, 
and upon mature deliberation, it was adjudged. 
That the tenants were in fault, that they com- 
plained witliout cause, and they were ordered 
to continue their said customs and sei'vices. 
Here observe there was the recomtnetidaiioii 
of the king in the case, just as now iu Skin- 
ner’s, and this difierence that a question of cus- 
tom betwixt lord and tenants was properly 
determinable by the common law, and a jury 
of the visenage, and this of a trespass in the 
Indies, to be punished in parliament or no 
where : vrhicb justifies the proceedings tbeve* 

43 Eliz. Dec. 18tli. A comphiinc was pMide 
to the Lords by the Company of Painters 
against the Compaiiy of Plaisterers, ftw wrong 
done them in using some part of their trade. 
Their lordships referred it to the Ldrd Mayor 
and Recorder of London, to be beard, exa- 
mined, adjudged and ordered by them : which 
was all one as if they had done it themselves 
For it was done by their authority and by 
their order: ^ Qoi facit per afiuiO, fhcit 'per sc.’ 

.IS Jac. The Lofds toolt tiqticeof thepro^ 
ceeding Of the House of Commons in the ease 
of one -Flood, whom they had conventeil before 
them for insolent and scandalous words apokA 
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by* him against the prince aiTci princesa pala- 
tine, examined vritnesses and given judgment 
in the cause; which the^ looked upon as deep- 

trenching upon the pnviieges of their House, 
ail judgments properly and solely belonging to 
them. Thereupon ttey sent a message to the 
House of Commons and desired a conference ; 
at which conference the Commons confessed, 
That out of their zeal they had censured FR>od ; 
but they left him now to their lordships, and 
hoped their lordships would censure him ; in 
order to which they sent up a trunk of writings 
concerning his case : Then the Lords proceed- 
ed to the hearing of it, cxainincd several wit- 
nesses and heard all Flood could say for him- 
self : which done they adjudged him, Not to 
hear longer the arms of a gentleman, to ride 
with his face to the horse tail, to stand upon 
the pillory with his cars nailed, to be whipped 
at a cart's tail, to be fined 5,000/. and to be 
imprisoned in Newgate during life. 

Jac. Thomas Morley was convented be- 
fore the Lords, for delivering a scandalous pe- 
tition to the House of Commons (as himself af- 
firmed) against tlie Lord Keeper Coventry. 
Upon examination it appeared, that it had not 
been presented to the House of Commons, 
only to their committee of grievances, and that 
ho had published very many copies of it, even 
since his being convented before their lord- 
ships, they adjudge him to be imprisoned in the 
Fleet, to pay 1,000/. fine, to stand with his 
neck in the pillory, to make his submission and 
acknowledgment at the bar. 

22 Jac. Mary Brocas petitioned the Lords 
to be relieved for a debt of 1,000/. due unto 
her by bond from the , Muscovia company. 
Upon hearing both sides, their lordship^ order 
the company to pay the debt, with 5/. per cent, 
interest out of the leviations, which the said 
company had made among themselves for the 
payment of their debts. 

The same parliament, May 23, Thomas 
Pynckney petitions the House in the behalf of 
himself and other creditors of sir John Kenne- 
dy, to be relieved for debts owing to them 
from sir John, by the sale of Barn-elms, lands 
in the possession of his heir John Kennedy. 
The Lords upon examination of the business, 
lind cause and so they order it. That Barn- 
elms should be sold to the best value, and the 
profits to be sequestered in the mean time into 
indifferent hands; and that a recognisance of 
3,000/. in which Pinckney stood bound in 
Chancery, should be withdrawn and cancelled* 

The same parliament agnin, Grizell Rogers 
widow, petitions the Lords for the settling lier 
title to certain laods in Heygrove in the county 
of Somerset, and for quieting and ending divers 
suits and differences between her and sir Ar- 
thur Ingram, sir William Whitmore, &o. they 
order her satisfaction ont of particular lands, 
and all suits to cease between them. And ap- 
pointed releases of all differences on both sides 
to be drawn and sealed. 

4 Car. 31 Jan. The Lords’ committees for 
^ petitions, make report to the House of a peti- 


tion of Benjamin Crokey' against John Smithy 
is behalf of a gramma r-schoed at Wotton- 
under-edge in the county of Gloucester, which 
school was endowed with great possessions by 
the widow of the lord Berkly in Richard 3nd*s 
time, which were now much abated and brought 
to an undervalue by the cunning practices of 
tlie said Smith. Upon which the Lords award- 
ed a commission to 'issue out of the Chancery^ 
to 8ur\|ey ail the said lands ; aiid ordered sdso 
a special Habeas Corpus to be directed to the 
warden of the Fleet (where Crokey was a pri- 
soner) to bring the body of the said Crokey 
before the Lord Keeper, to the intent he might 
attend the said coinmUsiou ; and ordered fur- 
ther, That if Crokey did make it appear the 
value of tlic lands to he so ns he said, and that 
to be approved by the Lords*, committees for 
petitions, then Smith to repay to the said Cro- 
key such charges os he shall disburse in the pro- 
secution. 

In the parliament of 1640, December Idtii, 
upon report from the Lords* committees ‘ ff>r 
petitions. That mistress James complained 
against sir Edmund Sawyer, for sheltering him- 
self under a royal protection which he had pro- 
cured, by which means she could not sue him 
upon a bond of 500/. for so much money bor- 
rowed of her and two years interest, and so was 
debarred from helping horself by any legal 
course; the Lords ordered, That the said 
Mrs. James should proceed against tlie said sir 
Edmund Sawyer for the recovering of her debt 
ill any court where she thought best, notwitli- 
standing his protection. . ^ 

December 21, The Lords committees re* 
port a Petition of KatheBne Hadley, com* 
plaining' that shehad been kept a long time a 
prisoner in tlie common- gaol in the Old Bcide<» 
well, without any cause shewn ; the Lords orv 
dered her releaik;. 

The 22nd of December.. Llpoii.a repdrt 
from the Lords committees of sir Rob^t 
Howard’s case, complaining, that be bad been 
committed close-rpnsoner to- the Fleet by the 
higb-commission court, and kept there .three 
months, till be was fain for his enlargement to 
enter into several bonds with sureties in the 
sum of 3,500/. For which lie desired repare* 
tions, and lii‘i bonds to be cancelled ; I'he par- 
ties interested * were sunnnoned and beard. 
And after due consideration, the Lords ordered 
1,000/. damages to sir Robert Howard, of 
which 500/'. to be paid ■ by the archbishop of 
Canterbury, 350/. by sir lienry Martin, and 
350/. by sir John Lambe, the bonds to be 
forthwith cancelled, delivered to sir Robert 
Ho.ward. 

The 33d of December. They reported the 
case of William Dudley, that he having arrested 
the lord Wentworth (son* to the earl of Cleve- 
land) for a debt of 4 OO/. entered a cautioa in 
Mr. Justice Bartley’s chamber for good bail to 
be taken, yet justice Bartley had relea^d ete 
said lord Wentworth upon such bail, as the fOid 
Dudley was 'utterlv disabled to redover his 
debt. Justice Bartiy being called, made ilo. 
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gpod answer thereunta. The Lords thereupon 
order, chat the said justice Bartley should 
lorthwith assure unco the said Dudley his house 
and land near Barnet, for securiug the said 
dehe.'with interest and damages. 

The same day they report likewise thecae 
of Mrs. Mary Stanhope widow, daughter-in* 

. taw to the earl of Cliesterfield, complalniug, 
that the said earl refused to assure unto her 
40/. per annum during her widowhood, accord- 
ing to a former agreement made between them, 
which appeared to be true by a letter produced 
under the earl's hand ; And his counsel being 
heard, and no good cause shewn, wl:y the pe- 
titioner should nut be Relieved : The liOrds or- 
dered the earl of Chesterfield forthwith to as- 
sure to the said Mrs. Mary Stanhope, his 
daughter-in-law, 40/. per' annum during her 
widowhood, and to pay unto her such money 
as was in arrear of the 40/. per annum due to 
her for the space of two years. 

The 30Ch of December, the Lords committees 
for examining abuses in courts of justice, re- 
port the complaint of Turner, a prisoner in the 
Oate^house, committed thitlier by tlie high-com- 
inission court, where he had lain 14 years, for 
refusing to take the oath ex officio : The Lords 
ordered him to be forthwith released. 

The SXsc of January, the committee for 
petitions, report the complaint of William 
Waters and Thomas Waters, How they had 
suffered much by an untrue and false certifl- 
eaCf, made by Dr. Clerk and Dr. Sibthorp 
-unto the council-table, fur their refusing to pay 
Ship-money ; whereby they were forced to |^y 
the sum of 34/. for fees : Upon which Dr. 
Clerk and Dr. Sibthorp were heard at large : 
the Lords ordered them to pay back the 34/. 
to the complainants, which they had paid for 
Aes, and 100/. damiwes; And to be turned out 
of the commission of the peace. 

The ItSnd of January, the committee for 
courts of justice reported the complaint of the 
lady Frances* Weld widow, against the arcli- 
bisnop of Canterbury and Mr. Dell, suggesting, 
that sne had been much prejudiced by them in 
cbd racoTering of A debt of 1,800/. due to her 
upon bond from Mr. Child: Upon hearing of 
aU parties^ the Lords find the archbishop and 
Mr. Dell free from blame, and order them to 
be discharged concerning that business. 

The 5th of Febnrary, the committee reports 
the complaint of Jeremy Powel,That Uie bishop 
of Hereford had admitted a clerk to the rica- 
, rage of Burkniil in Shropshire, though the said 
Powcl in the sight of himself and of Mary his 
wife, bad eausM a ite mdmiiiai to be directed 
to the bishop. The Lords upon bearing the 
busii^ess. founds that the bishop had done con- 
trary to law, and thereupon oidered him to pav 
anto Powelf by way of damages, die sum of 30i. 
And the said Powel, as patron, to he left in 
^e same condition for rnal of his right, as he 
was befbre.tfae biifop had put a stop to his ba- 
siness. 

Tlie 9cb of feb, the Committee for Courtaof 
Juaika reports the east of Nicholas Bloxam, 


That Andrew Sandeland, clerk, had procured.a 
sentence against him in the High' Commission 
Court, by virtue whereof the said Sandeland 
liad violently gained from him the possession 
of the rectory of Great .Waldiiigfield in the 
county of Suffolk . The Lords judging this pro- 
ceeding of the High Commission to be most in- 
jurious and contrary to law, ordered, That the 
cause should be leu to a trial at law next as- 
sizes for diat county ; That Sandeland should 
appear gratis, and plead not guilty that so the 
cause might come to a final determination that 
assizes. 

T he same day the same committee report 
that John Kadwny, William Newark, and Wal- 
ter Cootes, were presented Kx ofiicio mero in tlie 
ecclesiastical court of Glocester, and afterwards 
excommunicated 'for going to church out of their 
own parish, and upon pretence of a Sign idea Vit 
which was imperfect, were arrested and cast 
into prison, where they continued eleven days, 
whereas there was no writ justly taken out. 
The Lords ordered that Dr. Baber chancellor 
of Gloucester should pay to those three persons 
40/. for damages, aud the undersheriff’s deputy 
Richard Byfurd SIO/. upon the account of the 
arrest. 

The 23(1 of Feb. the same committee report, 
that Abraham Hall, a poor aged man, was com- 
mitted to prison in the year 163G, by Ruhert 
Buxton then Mayor of Colchester, by verbal 
command only, without any warrant, or cause 
shewed luid continued a prisoner sixteen weeks 
to his utter undoing : The I^ords ordered, that 
the said Buxton should pay unto him 10/. by 
way of damages. 

The 5th of March, the cammittce for peti- 
tions inform the House, that complaint had been 
made before them. That Nicholas Haws, gent, 
ail antieiit man,/ had not yet sued out his livery 
in the Court of Wards, the Lords order him to 
do it without delay. 

1'lie lllh of March, the committee for peti- 
tions gives account to the House, that according 
to their lordships direction, there had been a 
trial at the last assizes for Suffolk, between 
Bloxam and Sandeland, and that the verdict 
bad passed for Bloxam ; whereupon the Lords 
order, that Bloxam should discharge the cure 
as lawful incumbent, and that Sandeland should 
deliver unto him the quiet possession of it. It 
is worthy observation, that the Lords, after they 
had referred the decision of the title formatter 
of fact, as to die fiircible entjy, to the cbmmoo 
law, remained still judges of the oause, and 
their judgment settled the possessiM. 

The second of April, 1641, T^tf committee 
reports, that Lambert Os^plstone clerk bad 
complained, of a sentence in the Star Chamber, 
by which be w^degjraded, and deprived of all 
ins spiritual Jivings and preferments, being a 
prebend of Westminster, and parson of Wbet- 
bampsiead, fined 5000/. to the king, and ad- 
jiuked to pay the like sum for damages to the 
afen-bishop of Canterbuiy,'atid to be imprisoor 
ed ; The Lords order, that he shall be freed anil 
discharged of his fine, damages and impnsoiiiA 
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ii^nt, be restored to his prebeodary and pai^ | 
sonage. 

The 6th of Aprils 41. The committee re- 
portSi that the ladj Dyer had made her com- 
plaint, that primo Caroii^she hod lent Sir 
Richard Titchbur^OO/. upon bond, and sued 
it to a judgment, but Sir Robert Pye, Mr But- 
ton, and others, had extended all the lands lia- 
ble to that judgment at a far undervalue, to 
deprive her of all the benefit of it : The Lords 
order that counsel of both sides should agree to 
draw up assurances for settling the payment of 
all the parties upon the judgpient and extent, 
to be all signed and seal^ by them, and that 
the lady Dyer should be first satisfied, and en- 
joy the lands till then. One thing by the way is 
tg be noted, that sir Robert Pye was then a 
member of the House of Commons. 

The lijth of April, 41. The committee 
reports, a complaint of Dr. Walker, that sir 
John Lamb had unjustly taken from him his 
ofiices of commissary of Leicester, and of offi- 
cial CO the archdeaconry there, which he dyoyerl 
by patent for life ; That now sir John Lamb 
took the profits of them to himself, and bad 
forced him by many menaces and oppressions 
to release all suits andacdonstohis utter ruin and 
undoing, and Co his loss and damage of above 
1500/. The Lords order, that - sir John Lamb 
should pay unto the said Dr. Walker, by way of 
damage, die sum of 1500/. to be levied upon his 
lands and chattels, should be brought to the bar 
as a delinquent, and there receive a repre- 
hension. 

Tl»e ISth of June, 41. The committee re- 
ports a complaint of £dward Bagsiiaw, his 
brother Henry, and sisters Mary and Margaret, 
against their brother Thomas, concerning por- 
tions and annuities given them by their father^s 
will : That all parties have been heard, and 
their witnesses. Upon hearing the state of the 
matter, the Lords order Thomas to put in se- 
curity within four days for the payment of the 
pordons according to the will ; and to give se- 
security by land for the paying of an annuity of 
SO/, per annum to Edward for term of his life ; 
That then the said Edward shall release by a 
fine to the said Thomas, all his estate, right, 
tide and interest in the lands and goods of his 
father deceased : And that a statute of 1,600/. 
entered into by the said Tiiomas Bagsbaw to 
John Gell, esq. shall be discharged and made 
void; and that Thomas shall make a release to 
the said Edward of all debts aud demands. • 

The 16th of June, 41. The lord Audley 
complains by petition. That the lord Cotting- 
CoQ kept Gum him the manor of Fonthill, and 
prayed relief ih<!rein : upon hearing ctiunsel on 
Dath sides, the Lords dismissed the petition. 

The Si3d of June, 41. The committee for 
petitions, reports. That Mrs. Walter had pre- 
ierred a petition setting, forth, That William 
Walter her husband will not permit her to co- 
habit and dwell with . him, nor allow to her and 
three children anylthiiig for their support. The 
Lords order her to repair to her husband, and 
f ffler to Jive with htm^ and if he shall refuse to 


admit her, that then he shall allow her 60/. per 
annum for her n^aintenance. 

The Else of July 41. A petition was exhi- 
'hited before the Lords by sundry officers and 
clerks of the Court of Common* Pleas, shew«- 
ing, That the disposing of the offices of proto- 
ootaries, philixers, exigenters, and other offices 
of the said court, had time out of mind be- 
long^ to the chief justice of th.at court for 
the time being, but several grants and patents 
bad been obtained from his majesty for the dis- 
posing of ^le said offices, and therefore they 
prayM, That all those grahts, and letters pa- 
tents might be recalled. The Lords heard coun- 
sel upon it, and after mature deliberation de- 
clared, That tlie said offices do of right be- 
long ^to the disposition of the Lord Cjiief 
Justice of the Common Pleas, aud the granta 
formerly made by letters patents of the said 
offices to be illegal, and void, and ordered 
the said patents to be brou||ht into the House. 

There is likewise in the journal book of , that 
parliament, mention made of a petition of one 
Thomas Smithick, preferred the 10th of June, 
1641. Complaining of wrongs sustained from 
the East India Company, and likewise of a peti- 
tion from the East India Company, full of re- 
spect aud submission to the House of Lords, and 
praying a longer day (than it seems was appoint- 
ed) for nearing the merits of the cause, which the 
Lords granted, and ordered all such bonhs^ 
certificates, and writings as were in the custody 
of the Company concerning that business^ 
should be produced, aud Smithick to peruse 
and take copies of them. What was more 
done upon this petition of Smithick’s, appears 
not by the journal book, probable they cum- 
pouDcled the business among themselves. But 
liowever it is observable tiie difierent spirits of 
the East India company then and of tliis now. 
The modesty of that, and the carriage of this so 
far differing. In those times no question was' 
made of the power of the Lords in point of 
their judicature, nor no complaint against their 
practice of it. Yet we see the frequency of it, 
in cases of all^ natures, criminal, civil, mixt, 
between king and subject, between subject and 
subject ; no protection, no privilege did 
exempt any body from their jurisdiction.* 

But these Conferences between the tire 
bouses did not induce either of them to yield 
an iota of its original resolutions, or in any de- 
gree conciliate matters. On the contrary, 
new beats were generated. Tho Commons, on 
the report from their managers of the votes of 
the Lords, immediately voted negative Resolu- 
tions, namely, that the petition of the East 

*This account of the two Conferences is 
taken from the Grand Question, Ac. It is not 
easy to say exactly which of the Cases citw or 
arguments alledged, were employed at theCoi^ 
ferences, and which were suggested by tij^ 
author himself of that book ; who appeaca to 
have been lord Holies, perhaps aisistedt Seo 

Hargraves Preface, civ, Note. , 
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India Cdmpaiiy lo tbe Commons was not scan* 
dalousi and that the delivery of it to them and 
their proceedings upon it were no breach of 
Che privilege or eneroachitient upon the juris- 
diction of the House of Lords. On the very 
nest di^ also^ when both houses were on the 
point of an adioumment by order of the king, 
the Commons resolved^ That whoever should ht 
aiding, in execution of the order of the Lords 
tit the case of Skinner against the East India 
Company, should be deemed a betrayer of the 
rights and liberties of the Commons of Eng- 
land and an infringer of the privileges of the 
House of Commons t and this with the reso- 
lutions of the preceding day was instantly sent 
to the House of Lords. Nor ware the Lords 
less prompt in their anger. Before their last 
Conference with the Commons, the Lorde bad 
gone great lengths. They had ordered, that 
except one tax bill before them, no other busi- 
ness shbuld be done till the privileges of their 
House were fully vindicated and settled, and 
that their committee for privileges should sit 
presently : and expecting an order from the 
ting for immediate adjournment, they had 
moved him to defer it for a few days, in regard 
that their rights and privileges had been dis- 
puted by the Commons, and in order to have 
time to vindicate those rights and privileges. 
When also the king had consented to give a 
few'days, with an explanation that he looked 
upon it as a thing wherein he wns much con- 
.cemed, the Lords were active enough, not 
only to perform the business of the second 
Conference with the Commons, but afterwards 
so to expedite a proceeding against sir Samuel 
Barnarcliston the deputy governor of the East 
India Cofaipany, for a breach of their privilege 
in promoting the petition against their judg- 
mlent for Skinner, as before the adjournment, 
tbottgii not time enough for notice by the Com- 
moiis, to sentence sir Samuel in a fine of SOOf. 
with direction that he should remain a prisoner 
in the custody of the black rod till payment. 

When the quarrel had proceeded to these 
extremities, of all of which Mr. Pry n tie, on the 
excess of whose aristocratical principles the 
Lords seem throughout to have acted, lived to 
Itq a witness, both houses, in pursuauce of an 
order from the king, adjourned themselves for 
three months. But a muchlouger time passed 
before their meeting to transact business : for 
two other adjournments followed by order of 
the king, and then by a prorogation their meet- 
ing was postponed till the 19th of October 
1M9. However, "liotwithstanding the long in- 
terval of above a year and a quarter, and not- 
withstanding an earnest recommendation in 
the king’s speech to compose the past difter- 
enoes, hostilities between the two houses about 
Skinner^s oese were instantly renewed. 

The GointiiORs began. A book, intitled 
^ The Orand Question concerning the Judi- 
cafture of the House of Peers stated and ar- 
and both relating the particulars of 
ner*s case and vindicating the proceedings 
of the Lords in it, bad been recently pub- 


lished. Angry at its concents, the Commons 
the verv day of the session ordered the pub- 
lishing bookseller to be sent for: On tbesame 
day they appointed a eosimittee to report how 
the case stood between the two bouses in 
Skinner’s business.. The tf^rd day, upon re- 
ceiving the committee’s report, and finding by 
it that tlie Lords had fined sir Samuel Bar- 
nardiston, and that an entry had been made 
in the office of the auditor of the receipt of the 
exchequer as if the fine had been paid by him, 
and that he had been thereupon sec at liberty, 
which gave the appearance of submission to 
the sentence of the Lords, the Commons ex- 
amined sir Samuel ; and discovering this to be 
a mere contrivance, and bis having been mys- 
teriously liberated on one of the adjournment 
days of the last session without payment of the 
fine, they resolved, that he had behaved as a 
good commoner of England. The next day 
they appointed a committee to bring in a bill 
for settling the difference in point of juris- 
diction between the two houses, and Mr. Soli- 
citor general Finch was desired to expedite it. 
On the same day they examined the bookseller 
who published the Grand Question ; and found 
that the book was sent to him by lord Hollis, 
with direction to print it, and as it was printed 
without the licence then necessary, they or- 
dered him to be indicted upon the. licensing 
act. At the same tiiae to do justice to their 
own side of the argument, they desired their 
managers at the conferences formerly had with 
the Lords, to perfect the arguments used for 
the Commons, and to deliver them to be en- 
tered on their journals. To shew the fixed- 
ness of their determination to have a bill for 
settling the matter, they stopped all oth^r 
committees from sitting. In the course of a 
few days the bill they had ordered was brought 
in ; and upon the second reading, a clause for 
vacating the judgment against sir Samuel Bar- 
nardiston and cancelling the relative proceed- 
ings was carried ; and though the bill was re- 
committed, yet such expedition was used, that 
on the 3d of November the bill was passed, 
with the title of “ An Act concerning certain 
proceedings in parliament and the next day 
sir Robert Atkins' was sent with it ty the 
Lords. Still further also to wound the Lords, 
the Commons a few days after resolved, that 
no member of their House and of the long 
robe should without their leave plead as coun- 
sel in any cause before the Lords. 

Hitherto the Lords during this session had 
abstained from touching upon the subject of 
Uieir contest with the Commons about juris- 
dictioo in Skinner’s case ; and as if enough 
gratified by the device practised to give tap 
appearance of submission to their sentence* 
against sir Samuel Barnardiston, had been con- 
tent with exercising the appellant Judicature 
over equity. But upon receiving the judicature 
bill of the Commons, the Lords, though they 
bad recently lost Mr. Prynnethe indefatigable 
Bssertor of their claims, resumed their activity 
on the subject. Not only did the Lords r^ect ^ 
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tbe bill from the CommoiiB, but the Lords 
on the same day ordered their comnsittee of 
' privileges to prepare a bill ** Gonoeming pri« 
/vilege and judicature in parliament,*’ which; it 
may be well supposed, was of a very opposite 
description ; and what was remarkable enough, 
lord chief justice Vaughan, who had been re- 
cently placed at the head of the Common 
Pleas, acted as Speaker of the Lords for lord 
keeper Bridgman, and so underwent the mor- 
tification of putting the question, without being 
nt liberty to say a word against that original 
jurisdiction which he had in the beginning of 
Skinner's case, and so long as his being a mem- 
ber of the Commons gave the opportunity, uni- 
ibrnnly concurred in resisting. In consequence 
of this order of the Lords fur a hill concerning 
privilege and judicature in parliament, n bill 
was soon brought in ; and having been read 
for the third time, it was passed by the Lords 
with tbe title of ** An Act for limiting of cer- 
tain trials in parliament and privilege of par- 
liament, and for further ascertaining the trial of 
peers and all others his majesty's liege people;” 
and immediately after passing the Lords sent 
it to the Commons. 

Upon receipt from the Lords of this counter- 
bill to the bill of the Commons concerning par- 
liamentary judicature, the latter were- provoked 
into further activity against the Lords. A day 
was indeed appointed for reading of the bill ; 
and after one adjournment it was read for the 
first time. But, upon its being moved the 
same day for a second reading, it passed in 
the negative. Nor did the Commons stop here. 
A few days after, they resolved to desire a- Con- 
ference with the Lords on their judgment and 
fine against sir Samuel Barnardiston ; and with 
a view to such request, they appointed a com- 
iniitC'C to prepare Reasons for the Conference. 
Upon report also from this commit tec, the 
House resolved upon five distinct propositions 
as proper to be insisted upon to the Tliords, 
namely ; 1. That it is the inherent right of 
every commoner to present petitions to the 
House of Commons in case of grievance, and 
df that house to receive them 2. That it 
was the right of the House to determine how 
far such petitions are fit or unfit to be received ; 
3. That no court has power to censure a peti- 
tion to the House of Commons unless trans- 
mitted from thence ; 4. That the censure and 
proceedings of the Lords against sir Samuel 
Barnardiston were in subversion of the rights 
and privileges of the House of Commons and 
of the liberties of the Commons of England 
and 5. That the continuance upon record of 
the judgment by the Lords in the case of Skin- 
ner and the East India Company was preju- 

* So encouraging istlie habit of tbe House 
of Commons to receiving petitions of grievance, 
that at the beginning of every new parliament, 
they appoint one grand committee for griev- 
ances, and another for courts of justice, and 

both are appointed to sit in • tbe^ House once a 
wpek. See Joarn. Cofipn, Nov. 13. 1731. 


dicial Co the rights of (he Commons of J^ng- 
iaad. Also upon a farther r^ort from the 
same committee, the House 6f Commons re- 
solved 4]poti sevenal general heads of reasons* 

* The heads of Reasons for the first three 
points resolved on by the Commons were these. 
— It hath been always, time out of mind, tfie 
coQstaiit and uncoutroverted usage and custom i 
of the House of Comm^ojis, to have petitions 
presented to them from commoners, in case of 
grievance public or private ; in evidence whene- 
of it is one of the first works done by the House 
of Commons to appoint a grand committee to 
receive petitions and inforniations of grievances, 
— ^That in no age that we can find, any person, 
who presented any grievance by way of peti- 
tion, to the House of Commons, which was re- 
ceived by them, was ever censured by the Lords 
without complaints of the Commons.— That 
no suitors fqr justice, in any inferior epurt 
whatever in law or in equity, exhibiting their 
complaint for any matter proper to be pro- 
ceeded upon in that court, are therefore pu- 
nishable criminally though untrue, or suitable by 
way of action iu any other court whatever ; 
but are only subject to a moderate fine or 
amercement by that court; unless in some 
cases specially provided for by act of parlia- 
ment, as appeals or the like. — Ih case men 
should be punishable in other courts for prepar- 
ing and presenting petitions for redress of 
grievances to the House of Commons, it may 
discourage and deter his majesty’s subjects, from 
seeking redress of their grievances, and by that 
means frustrate the main and principal end for 
wbidi. parliaments were ordained.” 

For the fourth point the instruction was to in- 
sist That no petition, nor any other matter 
depending iu the House of Commons can ^ be 
taken notice of by the Lords without breach pf 
privilege, unless communicated by the House of 
Commons.” 

The House of Commons, as a conclusion to 
the first four points, added the following in- 
etructioii. 

** Upon conclusion of the four first proposi- 
tions it is further to be alledged, that the house 
of peers, as well as other courts, are in ail their 
judicial proceedings to be guided and limited 
by law : but if they should give a wrongful sen- 
tence contrary to law, and the party grieved 
might not seek redress thereof in full parlia- 
ment, and to that end repair to the House of 
Commons, who are part of the legblative power, 
that either they may interpose with their lord- 
ships for the reversd of such-sentence, and pre- 
pare a bill for that purpose, and for preventing 
tbe like grievance for the time to come, tbe 
consequence thereof would plainly be, both 
Uhat their lordships judicature would be bqund- 
lera and above law, and that the party grieved 
slmuld be without renaedy.” 

For support of the fifth proposition the . 
rence was to be to the reasons formerly oflferad 
against the judgment of the Lords a^nst t}^ 
East India Company. ^ 



707] S^ATB TRIALS, 18 Charles 11. 1680.— Cw ^ Me Jurisdiciion ^ (768 


to be uied at the Conference, intended ro be 
^eurod ; end at the same time resolved, That 
tfae Lords should 'be desired lo vacate iKith 
theifjndj^eiit against sir Samuel Baritardiston 
end their judgment against 'the East India 
Company. 

'/ Thus far had the House of Commons pro- 
Seeded on the 10th of December 1669. But 
in Chis stage of the proceeding, it was thought 
fit by the' king to stop the progress of quarrel 
between the two houses : and accordingly on 
that day he prorogued the parliament to the 
14th day of February ; and so the session termi- 
nated without passing so much as one act, and 
the consequence to the king was disappoint- 
ment of a supply of 400,000/. which had been 
voted to him by the Commons. 

On the day appointed by the prorogation 
the parliament being again assembled, the king 
made a speech, one part of which anxiously 
guarded the two houses against revival of the 
difierence between them. But yet as early as 
the fifth day of the session the Commons fixed 
an early time for resuming consideration of 
tlie jurisdiction of the Lords. This was enough 
to convince the king, that unless something 
beyond a general dissuasion was adopted on 
bis part the dispute would soon recommence ; 
and that the’ supplies, for which he had ur- 
gently pressed in his speech, were in danger 
of being interrupted. In order, therefore, to 
prevent the further interruption of parliamen- 
tary business, the king made a speech to the 
]^rd8 and Commons, offering his mediation 
between the two houses in the case of Skin- 
ner. His proposal to them for ending their 
difference was, that he should give present 
order to eraze all records and entries of this 
matter in the council books and in the 
Exchequer ; and that the two Houses should 
do the like; so that no memory might re- 
main of the dispute. This proposal of the 
king* was instantly accepted by both houses. 
In the printed jounial of the Commons there is 
an entry of the king's speech^ and of their 
resolution in, compliance with it to make a 
razure or vacat in their jotii^als of all matters 
relating to the business between the East India 
Company and Skinner, and of the making of 
such razure or vacat accordingly in the House. 
But it is observable, that Che prin ted journal of 
the Lords is with a blank on this part of the 
business of the day, neither giving the king’s 
speech, nor an entry of their manner of pro- 
ceeding upoir the occasion. In other words, 
the lords equally with the Commons accepted 
the- kin^s expedient, and ecjually %vith them 
onmplicri with the terms of it m point of razure 
^ and obliteration : but the Lords chose to do 
, , - - — ... 

* Set Uume*s Hist. chap. 65. Mr. HuroeV 
account is, ** That the king prevailed with the 
peers to accept of the expedient proposed by 
Abe Commons.^’ the king's speech entered 
jn the journal of the Commons sufficiently 

B nves mm to have been the proposer to both 
ouses. 


this in the way which to them seemed least 
wounding to their extensive claims of judi- 
cature ; and for that purpose left their journal . 
without a trace of the cause and manner of ob- 
literation, or scarce a memento of the subject 
of it* 

This Narrative of what occurred subsequent- 
ly to the Conferences is extracted from 
the Abridgement of the Case by Mr. 
Hargrave, who thus proceeds : 

Thus at length this great case of Skinner 
against the East India Company, after engag- 
ing the Lords and Commons in serious quarrel 
during almost two years, was concluded through 
the source of recommendation whence the case 
was introduced into parliament : for from the 
king’s recommending the case to the House of 
Lords their cognizance of it commenced, and 
from his recommendation also proceeded the 
compromise by which the quarrel of the two 
Houses about the case was finally disposed of. 
Whilst the couteiition lasted, it was a hard 
struggle on the part of the Lords to fix their 
claim.of original jurisdiction over civil causes, 
to fix their 'claim of assessing damages, to 
fix their claim of fining and imprisoning at 
pleasure, and to assist their claim of tlie sole 
judicature of parliament. On the part of the 
king also it was obvious, that he was not averse 
to all these pretensions of the aristocracy, so 
far as they tended to exclude the Commons ; 
for he not only first recommended the cogni- 
zance of the case to the Lords ; but at their re- 
quest postponed a prorogation to facilitate the 
completion of their operation of 6ning and im- 
prisoning sir Samuel Barnardiston ; and his mi- 
nisters afterwards concurred in the contri- 
vance of releasing him, as if he had submitted 
to the jurisdiction and paid the fine, when ac- 
cording to the reality of the case the payment 
was a mere juggle, and he was liberated by 
order of the Lords gratuitously, and, without 
any submission whatever. But the issue was 
unftivourable both to the king and to the Lords. 
To the king it was discreditable; because, after 
having in some measure encouraged the Lords 
to take cognizance of the case, and avowed 
himself sufiiciently to >hew his wish to side 
with them .in the contest, he found himself 
necessitated for the sake of pecuniaiy supply to 
propose a retreat to them. To the Lords the 
contest was ail loss. From the stirring of the 
question, it was disclosed, that almost all West- 
minster Hall, except Mr. Prynne, was against 
the main pretensions of the Lirds : and there 
followed votes of the house of Commons, pro- 
claiming to the peoplp of England, that the 
claim ot exercise of original jurisdiction by the 
Lords in civil^ causes was an usurpation ; that 
tbe supreme jurisdiction was not in the Lords 
but in the full aud whole parliament ; and ^at 
when- the' LoHs fined and imprisoned persons 
for complaining by petition to the house of 
Commons, it was a breach oT theii privilege oad 
an invasion of the rights of the people at large. 
In form, indeed the compromise ef tbe qoarrd* 
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between the two houses was mutual cessation 
ofhostility, with mntuul obliteration from their 
jouroai. But in substance there' was a vast 
difference between the two obliterations. The 
obliteration by the Lords included vacating the 
judgment against the East India ctnnpany^ and 
the judgment against sir Samuel Barnard ist<»n, 
without an iota of protestation, exception or 
reserve ; that is, included the whole of the 
requisition resolved upon by the Commons im- 
mediately before the king’s mediation. But the 
Commons in their obliteration only yielded the 
razure of their own proceedings, when the object 
of them was sufficiently accomplished by an- 


nullation of the judgments they had throughout 
sought tq annul. The jLi»rds gave up their two 
judgments. The entry, of the vigorous procec* 
dings to (DDtain that . sacrifice from the Lords, 
was the only concession made by the Commons. 
The consequences also of the compromise cor- 
responded with these views ofil: ft ir it operated 
as u blow so fatal to the claim of the Lords to 
an original jurisdiction, that the exercise in 
civil causes has ever since been relinquished ; 
and it also made such an impression upon th^ 
other judicatke pretensions of the Lords, tliat 
new controversies were soon generated between 
the houses. 


Sfi2. The Trial of the Lord Morlet, for Murder, before the House 
of Lords: 18 Charles II. a. d. 1666. 


^IeMORANDUM (a) That opon Saturday! 
the 98th of April, 1666, a.d. 18 Car. 9. all the 
Judges of England, viz. myself, J. K. Lord 
Chief Justice of the King’s- bench ; sir Orlando 
Bridgman, Lord Chief-Justice of the Common 
Pleas ; sir Matthew Hales chief baron of the 
Exchequer, my brother Atkins, brother Twis- 
den, brother Tyrell, brother Turner, brother 
Browne, brother Windham, brother Archer, 
brother Ilaynsford, and brother Morton met to- 
gether at Serjeants-Inn in Fleet-street, to con- 
sider of such things as might in point of law, 
fall out in the Trial of the Lord Morley (h) ; 
who was on the Monday to be Cried by his 
Peers for a murder : and we did all, una voce, 
resolve several things following, par. 1. First it 
waa agreed, that upon the letter of the lord 
higli-steward directed to us we were to att^d 
at the trial in our scarlet robes and the chief* 
judges in their collars of SS, which I did ac- 
cordingly. But my lord Bridgman was absent 
being suddenly taken with the gout ; the chief 
baron had not his collar of SS, having left it be- 
hind him in the country ; but we ail were in 
scarlet, but nobody then had a collar of SS, 
but nwself, for the reasons aforesaid. 

9. It was resolved, that in case the Peers who 
are triers (c) after the evidence given, and the 
prisoner withdrawn, and they gone to consult 
of their verdict, should desire to speak with any 
of the Judges to have their opinion upon any 
point of law, that if the lord steward spoke to 
us to go, we should go to them ; but when the 

(a) Kelyng’s Reports, p. 53. 

(b) Vide Moore’s Reports, 691. Resolved 
by all the Judges, that on a Trial by Peers, the 
prisoner cannot challenge any of the peers that 
are returned on hisjury. See also in this Col- 
lection, vol. 1. p. 1335. and vol. 3. p. 409. 

(c) This trial was in the ‘Court of the 
High Steward as to which, and tjie difference 
betwMn it and the ‘ Coui^ of our Lord the 
King in Parliament,’ see the Cases of lord De- 
lamere, a. d. 1685, and of earl Ferrers, a. n. 
t700, and the Notes to those ififra. 

VOL. VI. 


Lords asked us any question, we should not dr* 
liver any opinion, but let tiicm know we were 
not to deliver any private opinion, without con- 
ference with the rest of the Judges, and that to 
be openly done in court. And this notwith- 
standing the precedent in the case of the carl 
of Ciistlehaven (d) was thought prudent in re* 
gard of ourselves, as well as for avoiding sus- 
picion, which might grow by private opinions, 
all resolutions of judges being always done in 
public. 

3. Although we were not all agreed in the 
precedent of the Lord Dacre’s case, cited by 
sir Edw^ Coke, in the Pleas of the Crown, p, 
29. & 30. that the judges may deliver any opi- 
nion ill open court, in the absence of the pri- 
soner ; yet it was agreed, that if the iord stew- 
anl slioulfl in open court, demand any of our 
opinions in any thing, though in the absence of 
the prisoner, we were to give an answer to the 
question, the lord high steward should demand 
of us ; we being called to assist the court, and 
the demand of any question in such case being 
referred to the discretion of the higb-stew- 
ard. (e) 

4. It was resolved by us all, That in case 

any of the witnesses which were examined be- 
fore the coroner were dead, or unable to travel 
and oath made thereof, that then the examina- 
tions of such witnesses, so dead or unable to 
travel, might be read ; the coroner first mak- 
ing oath that such examinations are the same 
which he took upon oath, without any addition 
or alteration whatsoever. ^ 

’ 5. That ill case oath should iTe made, that 
any witness who had been examined by the co- 

(d) AntCy vol. 3. p. 401. 

( e) See the easl of Warwick’s Case, a. n. 
1699, infra. 

(f) As to these 4th, 5lh, and 6th ReioltK 
tions. See the Caises of lord Mohun, and of 
Harrison, a. n. 1692, post. Hawk. PI, Cf. 
Book 9. c. 46. s. 15, et seq. and the Books 
there referred^ to. See also the Case of ti| 
John Fenwick/ a. p. 1696> 

3D 
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roner^ nnd ^as then nhsent, was detained by 
the means or procurement of the prisoner, and 
the o|)inion of the Judges nsked wheiher such 
examination might be read ; we should answer, 
that if their lordships were satisfied by the evi- 
dence they had heard, that the witness was de- 
tained by means or procurement of the prison- 
»er, then the examination might be read ; but 
whether he was detained by means or procure- 
ment of the prisoner, was matter of fact of 
which we were not Judges, but tbeir lordsiiips. 

6. ' greed, That if a witness whp was exa- 
mined hy the coroner be absent, and oath is 
made that they have used all tlieir endeavours 
to find him, and cannot find him, that is not 
suiiirient to autiiorizc tlte reading of such exa- 
mination. 

7. Agreed, Thnt no w'ords, he they what they 
will, are in law kui h a provocation, us if a niuii 
kill nnnther for words only, will diminish the of- 
fence of killing a nnn, Irotii murder to ho man- 
flaughter. As suppose one call another son of 
a whore, or give him the lio, and thcrenpuii he 
to whom the words are given kill the other, this 
is murder; but if upon ill words, both the par- 
ties suddenly fi^ht, nnd one kill the other, this 
is but manslaughter, for it is a comhat betwixt 
two upon a sudden heat, wijich is the legal de- 
icription of manslaughter (^); and we were 
idl of opinion thnt the statute of 1 Jac. for 
ftabbing a man, not having first struck, nor 
having any weapon drawn, was only a cleclu- 
raiion of the common law, mid iiindc to pre- 
vent tUcinconveni< ncies of juries, who %\ere apt 
to believe that to he a provocation to extenuate 
n murder which in law was not. (/f) 

8. Agreed, that if upon words two men grow 
to anger, and aflerwards ihcy suppress that aii- 
<ger, and then fall into other discourses, or have 
Uiher diversions for such a space of time as, in 
reasonable intendment, tbeir heat might be 
cooled, and some time after they draw one 
upon another, and figlit, (i ) and one is killed, 
this is murder ; because being attended with 
sucli circumstances as is reasonably supposed 

(g) V’^idc Crompton’s Justice, ^3, a. b. Two 
play at tables, nnd fall out suddenly, nnd one 
Jivith a dagger kill the other. If there be a 
uafrel, and a reasonable time before they 
^hr, it is murder. 

li ) As to these 7th and 8th Uesoltitioits, 
sec the Cases of Mawgridge, a. d. 1706, and 
of Onehv, a. d. 1726, post. See also £asrs 
Pleas of the Crown, c. 5. sect. 19, et seq, 

(i) Two fall out suddenly, and fight pre- 
sently, and one kill the other, it is but man- 
slaughter ; so if after they have quarrelled, they 
presently |^o into the field and fight, one kills 
'the other, it is hut manslaughter ; for all is one 
continued act of fury. But if tw o fall out sud- 
denly, and before any blows, presently appoint 
'to go CO the field and fight, and one kill the 
other, this is murder ; because it appearelh by 
cboostqg a fit place to fight, their reason was 
altovc dietr passion, and so a* deliberate act 
Vide Crompton's Justicei p. S^« 


;o be a deliberate act, and a premeditated re- 
venge upon the first quarrel ; but the circum« 
itances of such an act being matter of fact, the 
ury are Judges of those circumstances. 

Lord High-Steward’s Commission. 

Carolus sccundus Dei gratia Ang. Scot. Fran, 
et liibcr. Hex, fidei Defensor, ^c. Clariisimo 
Consanguineo et Conciliario nostro Kdwardo 
Comitt Clarendon Dom. Ounce liar. Anglise 
Salutem. Sciatis quod cum Thomas Dom. 
Morley et .Mouiiteagle iiuper de parochia S. 
Egidii in canipis in Com. Midd. corani nohit 
apud West in. de feluniu et inurdr. per ipsum 
Thom. Duiii. Mnrley et Mountcagle cuminiss. 
et perpetrat. per Sacrum, prohor. et legal. Ham. 
Com. prxd. iiidictat. existir. Mos considcrantes 
quod Justitiii eti VirtUs excellens et Altissinio 
complacens, cuij; pr^ omnibus uti voturnus, ac 
pro eo quod etficium Sen^sculli Angliae cujus 
presentia pro Administraiiune Justicia; et exe- 
cutioiie cjusdcni in ime parte firm, requiritur 
(lit acccpimus) jam vacat, de fidelitate, pru- 
dentia provida, Circumspcctione et Indu^tra 
vestris pluritn. confideiUes, ordinuvimus et 
constituiiiuis vos ex liac causa ScncscalluiA 
Angliae ad ofiicium illud cum omnibus codem 
ofilcio in hue parte debit, et pertinen.(hacvice) 
gerend. occiipand. et exeveend. Dantes et 
Coiicedentcs vob. teuorc presentium plenum et 
snfiicientcm potescatem et authoritatem et 
mandat, speciute ihdictnmeni. praed. eundem 
Thomae Dom. Morley et Mountoagle concernen. 
cum omnibus illud tangen. a delect, et fidei. 
nostro Job. Kelyng Milite capital. Justiciario 
nostro ad placita corain nub. tenend. et assign, 
in cujus cuscodia remanent, recipiend. et ilhid 
ii^iciend. et ad certos diem et locum quos ad 
hoc providetis ipsum Thomas Dom. Morley et 
Mounteaglc corain vobis evocand. et ipsum 
superinde audiend. et examinand. et respond. 
Compellend. ac fine debito terminand. Nee 
non tot et toties Dom, Proceres et Magnates 
liujus regni nostri Angl. ejusd. Thomas Dom. 
Morley et Mounteaglc pares per quos rei 
veritas in hac parte melius sciri potent ad diem 
et locum pried, cx causa pned. corain vobis 
comparare astringend. veritatcq; iiide com- 
perta ad Judicium per vosinde Senescall. nos- 
trum Angl. in hac parte reddend. secundum 
Legem et Consiietudincm regni nostri Anglifk 
(hac. vice) versus prafat. Thoniam Dom. Morley 
et Mounteagle procedend.. sententiend. adju- 
dicand. et Lxecutionem inde fieri praecipierid. 
Ceteraq; omnia et singula quae ad ofiiciuOi 
Senescalli Angliae in hac parte pcitiiient et 
requiruiitur (hac vice) facieitd. exercend. et 
exequeiid. et ideo vob. mandamus quod circa 
prsemissa diligeiiter intendatis ac ea fac. et 
exequamini in forma prsed. Damus autem 
universis et singulis Ducibiis, Marchionibus, 
Comitibus, Vicecornitibus, Barnnibus. et ahis 
Officiariis, Miiiisiris, et Ligeis nn&tris qUibuS^ 
cunq; tenore presentium firmiter hi Mandat!is 
4ijod Vf^bin in executione* pranji'-SM^em itfCcn- 
dentf 9 Sint consuieutes, a^sistentes, obedieti^s 
et auxiliantes in omiiibus prout decet. Mte* 
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davimus enim pncfat. Capital justiciar, nostro 
pred. quod indictament. prasd. cum ouuibus 
illud tangen. ex causa praed. vobis deliber. 
Matidaviiiius etiam Locum teneiiti nostro Turria 
nostr. Lond(jii. sive ejus deputut. ibidem quod 
ad certos diem et iocum quos ei scire fac. pras- 
fat. Thomain Doin. Moriey et Mounteagle 
corain vobis venire fac. In cujus rei Testimo- 
Ilium iias Jiterus nostras fieri 1‘ecimus patentes. 
Testo meipso apud Westin. duodecimo die 
Aprilis Anno Regiii oostri decimo octavo. 

(Per ipsum Ilcgem propria nianu signal.) 

Barker. 

Breve dc Certiorari. 

Carolus secundus Dei gratia dilect. et fidel. 
nostro Job. Kelyng Milit. Capital. Justic. nostro 
ad plnciui corain nobis teiiexid. assign. Salutem 
Vob. mandainus quod quoddain indictament 
do Felonia et Murdro unde Thomas Dotn. 
Morley et Mounteagle nuper de parochia 8. 
Egidii in cam pis in cum. nostro Midd. in nostra 
curia corain nobis apud West. Indictat. eiistit, 
et penes VOS in cur. nostra jam reiuanen, cum 
omnibus ill. tangen. Clarissimo Consanguineo 
et Consiliar. nostro Edviurdo Comid Clarendon 
Cancellar. nostro Aiigl. et bac vice Senescallo 
Aiigl. sub sigilto nostro deliberetis indilate, iiua 
cum hac brevi ut ipse Seiiescaltus inspectit in- 
dictament. praed. et ceteris ill. tangen. ulterius 
iiide (bac vice) fieri fac. quod de jure el secun- 
dum Legem et Consuetudincm regiii nostri 
Angi. firmit. faciend. Teste, Ac. Barkeu. 

Breve de Venire Fac. 

Carolus secundus, Ac. dilgeto et fidel. nostro 
Job . Robinson Mil id et Baronetto Locumte- 
nend Turris nostr. London, vel. deputat. suo 
ibidem Salutem. Vobis mandamus quod Tiio- 
mam Dom. Morley ct Mounteagle nuper de 
parochia S. Egidii in Campis in com. nostro 
Midd. de Felonia et Murdro indictat. et vestra 
in Cuslodia infra Turrein iiostram London, 
prasd. detent, corani Charissinio Consanguineo 
et Consiliar. nostro Edwardo Comid Clarendon 
Dom. Cancellar. nostro Angl. et hac vice Se- 
ncscallo Anglias ad certum diem et locum quos 
idem Senescallus vobis scire fac. praemissis res- 
ponsur. salvo et secure venire fac. £t hoc 
nullatenus omittatis. Teste, Ac. 

Barker. 

Edivardus Comes Clarendon Dom. Caned- 
lai^. Angl. et bac vice Senascallus Angl. Job. 
Kelying Miiiti Capitali Justic. Dom. Regis ad 
placita corain ipso Rege tcliend. assign. Salu- 
tein. 4 Virtute Literaruin Dom. Regis Fatentium 
mihi direct, vobis mando firmiter iDjungeiid. 
quod quoddam Jndictamentuni de Felonia et 
Murdro unde Thomas Dom. Morley et Moun- 
teagle nuper de parochia $. Egidii in Campis 
in com. Midd. in cur. Dom. Regis coram ipso 
Bege apod. Westin. indictat. eaisdc, et penes 
VOS in cur. prasd. jam remanen. cum omnibus 
ill. tangen. adeo plane et integre pront coram 
dicto Dom. Re» nuper capt. fuit quocunq; 
nomine prasd,, XBomas Dom, Morley ot Mogn* 


teagle nuncupetur, in eodem coram me prasfut, 
Senascallo sub sigiiio vestto apud Westm. in 
niagna Aula plaoitor. ibidem die Luna: (viz.) 
triceaiiuo die instiintis mensis April is ad hbriun 
octuvain ante meiidiem, ejusq; diei liberetis 
unu cum hoc piaecepto ut ulterius inde fieri 
faciam, quod dc jure ad secundum Legem et 
Conauelud. Regni Angl. fuerit fuciend. Dut. 
sub sigillo tneo apud Westm. 14* Die Apiilis 
Anno Regni Duni. Caroii secundi, Dei gratia 
Angl. Scot. Fran, et Uiber. Regisdidci Defen* 
soris, Ac. decimo octavo. Per SenescullUm. 

Fakshaw. ' 

Ed ward us Comes ClareiiJon Dom. Cancel- 
lar. Angl. bac vice Screscullus Anglias Job. 
Robinson Miiiti ct Baronetto Locuniteuenti 
Dom. Regis Turris suas Loudon. \ el Deputat. 
suo ibidem Salutem. V^rtute Literar. Dom. 
Regis Patent, niibi direct, tibi inn ndo firmiter 
injungeiido quod Corpus Tboinac Doin. Mor- 
ley et Mounteagle nuper dc parochia S. Egidii 
in Campis in com. Midd. iii Prisona Dom. 
Regis sub Cuslodia tua detent, ut dicitur, une 
cum caiisu deteirtionis suae quociiuque tiotnine 
idem Tlioiii.is Dom. Moiley et Mounteagle m 
codein censeatur, Imbes coram me praefato Sei|- 
nescnllo, apud WlsIiii. in niagiia Aula placitor. 
ibidem die Lunai viz. 110. die instantis mensis 
Aprilis, ud horain octavnin ante meridiem 
ejusdeiii diei, ad subjicieud. et recipiend. ea 
omnia quae Cur. Dom. Regis de eo tunc ibidem 
cuiisideraverit : in l«ac parte, et habeas ibi tune 
hoc prasceptLiin. Dat. tub sigillo ineo apud 
Wcbtm. 14 die Aprilis, Anno Regiii Dom. Cor- 
sccuiuli Dei gratia Angl. Scot. Fran, et Iliber* 
Regis Fidei Defeusoris, Ac. IS. Per Senes- 
cglJum. Fansjuaw. 

Efhvardus Comes Clarendon Cancellar. Angl. 
bac vice Senescallus Aiiglisc Rogero llarsiiett 
Arm’ servicu. Doui, Regis ad Anna Saiuteith 
Virtute Literar. Doin. Regis Patent, niibi direct, 
tibi mando firmiter injungendo quod summo- 
ncas tot et tolics Dom. Proceres ec Magnates 
hujus Ilegni Angl. Tbom2s Dom. Morley ct 
Mounteagle nuper de parochia S. Egidii ia 
Campis in Com. Midd. Pares per quos rei ve- 
ritas de Felonia et Murdro unde idem Thomas 
Dom. Morley et Mounteagle indictat. existit 
melius sciri potuit quod ipsi personalit coixipe- 
reanc coram me praefat. Senescallo apud 
Westin. ill Coni. Midd. in Magna Aula placitor 
ibidem die Lunie, viz. 30 die instantis Mensis 
Aprilis ad boram octavnm ante Meridiem ejus- 
detn dici ad faciend. tunc et ibidem ea qua in 
bac parte fuerint faciend. et habeas ibi tuna 
nomina predictor. Dom. Procerum, et Magnat. 
et hoc prscept. Dat. sub sigillo mgo apu4 
Westm. Ac. Per Senescallum. 

Faksuaw. 

The Lord-Chancellor being then Lord-Stew- 
ard, came from Worcester-house in bis cemeb, 
having (besides bis usual attendance) sir Jqhn 
Eaton, his majesty’s chief gcntleraan-ushar, 
carrying a white staff nine foot long; and air 
Edward Walker, Garter king at arms inbiscoat 
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6f efBce, attending on him. And be was met | 
at Weatniinater-hall'gate with five maces more, ! 
ivbo ail went before him into the court, where 
he took his place in a chair of state ; the five 
uiaces placed themselves uii each side of the 
state ; and serjeaiit Lee went into the body of 
the court, and there laid down his mace; and 
be supplied the place of inarsbai or crier of the 
court. Sir John Eaton witli the white staff, 
and sir Edward Walker stood at the lower- end 
of the state ; sir John Eaton on the right-hand 
of tiie lord-steward, and sir Edward >Valker on 
the left. 

The Clerk of the Crown in chancery, stand- 
ing at the lower end of the court, with three 
obeisances coming up to the Lord- Steward, on 
bis knee presented tiie Cuinmission unto him. 

• I Sir Thoiuas Eanshaw, ciirk of the crown 
in the King’s- bench, with the like reverence, 
came and received the Commission from the 
Lord-Steward, and returned to his place in the 
midst of the court. 

Serjeant I^e, after an O yes, made procla- 
mation, viz. I'heLurd Uigh-Steward of England 
doth coiniiiaiid all persons to keep silence, 
while his majesty’s Coininission is reading. Sir 
T. Fanshaw read the Commission. 

Then sir John Eaton and sir Edward Walker 
carrying the white staff between them^ on the 
knee presented it to my Lord-Steward, and he 
delivered it buck to sir John Eaton, who placed 
himself with it on the lower end of the state, 
on the right hand of tlie Lord-Steward, and sir 
Edward Walker on the left, on a sear even 
witii the body of the court, having a space 
between them for the Lord-Steward to see the 
prisoner ; on which scut also sat the clerk of 
tlie crown in Chancery, and Mr. Kips, the 
aeal-be.irer, the seal being laid at the lower 
end of the state before the Lord-Stewaid. 

O-yes again, and proclamation made ; The 
Lord iligh-Suward of England do^h command 
all persons whatsoeveryexcept^pcers, and privy- 
counsellors, and judges, to be uncovered. 

Serjeant Barcn^t called to make reiiirn 
of the precept to him directed, who came into 
the body of the court, and delivered it to sir 
Thomas Fanshsiw, and Ire rend the return or 
the backside of the precept. 

O-yes again, and the Lords required to an- 
swer to their names. 

The Lords Triers called by tlic list, Mr, War- 
terhouse, assistant to sir Ttiomas Fanshuw, 
Tending their names, and Serjeant Lee calling. 

John lord Koberts, keeper of tlie privy-seal. 

Edw. earl of Manchester, Lord-Chambcrlain, 

IJcory lord Arlington, Secretary of State. 
Attberyearl of Oxford. John earl of Bath 
Wm. earl of Bedford. Wm. earl of Craven. 
James carl of Suffolk. T. vis. Falconbriilge. 

Eich. earl of Dorset. John vis. Mordaunt. 
John earl of Exeter. Ehilip lord Wharton. 

J. earl of Bridgwater. William lord Paget. 

J. e. of Northampton. Wiliam lord Maynard. 
11. e. of Peterborough Francis lord Newport 
——earl of Thanet. John Idrd Lucas. 

N. earl ofScarsdale Charles lord Gerrard. 


John lord Berkley. Anthony lord Ashley* 
Uor. lord Townsbend. John lord Freshivile. 

O-yes again and the lieutenant^^f the Tower 
called, to make return of bis precept, and bring , 
u his prisoner. 

Tlie pri^ner brought to the bar and the pre- 
cept delivered to Serjeant Lee, and by him 'to 
sir Thomas Fanshaw, who read the return on 
the backside of the precept. 

Then the Lord- Steward made a speech to 
the prisoner, telling him the cause of his being 
brought thithffr. 

The Indictment read by sir Tlioiiias FanSliaw 
and the plea made iu the king’s-beuch, where 
he had pleaded Not Guilty, and put himself 
upon his peers. 

I'heu tlie Lord Steward made a speech (by 
way of charge) to the peers. 

U-yes, and proclamation made ; If any will 
give evidence for our sovereign lord the king 
against '1 homas lord Morley and Mounteagle, 
they shall be heard ; the prisoner stands at the 
bar upon his deliverance. 

Lord -Steward said, he heard the lord Morley 
was lame, and therefore bid the lieutenant of 
the Tower set a chair fur him to ease himself. 

Lord Morley desired to be heard ; but the 
Lord Steward told him, that it was U'^uul to 
hear the evidence first, and after that he might 
and should be litMrd any thing he had to ofler; 
whereupon he sat down. 

Serjeant Glynn, the king’s eldest Serjeant, 
opencQ the Indictment, then Mr. Attorney-Ge- 
neral Palmer. 

Several witnesses examined ; the ' prisoner 
asking them what questions he' pleased. Two 
witnesses swore, that the lord Mnrley run him 
into the head. One witness swnre a former 
grudae. Anoiher, that when he had run Mr. 
iJa^tings tlirough the head, he sw4ire, ' Ood- 

* danirne, I promised thee this, and now I liave 

* given it thee.’ And that the quarrel begun at 
the Fleece-Tavern about an half crown that the 
Lord Morley said he had laid down. 

Mr. Solicii or- General Finch desired the de- 
positions of some witnesses taken before the 
coroner (who were since dead) might be read ; 
which the prisoner opposed, desiring that no 
evidence might be given against him, but face 
to face. 

The Lord-Steward demanded tbe opinion of 
the judges, who by the Lord Chief-Justice 
Kciyng delivered their opinion; That upon 
proof made that the witnesses were dead, and 
oath by the coroner, that the depositions were 
unaltered, they ought to be read ; which was 
done. 

The Depositions of Three Witnesses read. . 

Serjeant Maynard desired, that the deposi- 
tions of a material witness taken at tbe Coro- 
ner’s Inquest (who had now absented himself 
so that they could not find him) might be read'. 

^ The Prisoner opposed it, ana the opinion of 
the judges being required; tbe Lord Chief- 
Justice delivered the opinion^ That if the court 
upon any evidence were saasfied, the witness 
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was withdrawn by the procurement of the pri- 
•oneri the deposition ought to be read, otherwise 
not. Whereupon 

Thomas Harding sworn, deposed. That Tho- 
mas Snell, his apprentice, was lately run away 
from him, and that his fellows said, he told 
them, before he went away, that the l^rd Mor- 
]ey*s Trial was to be stiorily but he would not 
be there. The court not thinking this evidence 
suthcieiit, the deposition was not read. 

Lord Moriey desired some witnesses might 
be heard on his side, on his behalf, who were 
adiiiiUed, but not upon oath.* Lord Morley 
heard to say what he pleased tor himself. 

* The history of the law concerning the exa- 
mination of witnesses in behalf of prisoners ac- 
cused of capital olFeuces, is thus given briefly 
by Blackstone: 

** It was an antient and commonly received 
practice (derived from the civil law, and which 
also to this day obtains in the kingdom of 
France) [Dornat. publ. law, b. 3, .t. 1, Mon- 
tesq. Sp. L. b. 29, c. 11.] that as counsel was 
not allowed to niiy prisoner accused of a capi- 
tal crime, so neither should he he suffered to 
exculpate himself by the testimony cr any wit- 
nesses. And therefore it deserves to be re- 
membered, to the honour of Mary 1, (whose 
early aeiitiiiieuts, till her marriage with Philip 
of Spain, set'in to have been humane and ge- 
nerous) that when she appointed sir Iticburd 
IViorguii chief justice of the common pleas, she 
enj(»ined him, ^ that notwithstanding the old 

* error which did not admit any witness to 

* speak, or any other matter to be heard in fa- 

* vour of the adversary, her majesty being 
^ party ; her highness's pleasure was, that 

< wliutsoever could be brought in favour of the 

* subject should be admitted to be lieard : and 

< moreover, that the justices should not per- 

* suade themselves to sit in judgment otherwise 

* for hor highne.ss than for her subject.’ [IIol- 
lingsh. 1112.J Afterwards, in one particular 
instance (when embezzling the queen’s military 
stores was made felony by statute 31 Eiiz. c. 4.) 
it was provided that any person impeached for 
such felony, ^should be received and admitted 

* to make any lawful proof that he could, by 

* lawful witness or otherwise, for his discharge 

* and defence and in general the courts grew 
so heartily ashamed of a doctrine so unreason- 
able and oppressive, that a practice was gra- 
dually introduced of examiuiiig witnesses for 
the prisoner, but not upon oath [2 fiulstr. 147 
Cro. Car. 292. ][: the consequence of which still 
was, that the jury gave less credit to the pri- 
soner’s evidence, than to that produced by the 
crown. Sir Edward Coke [3 Inst. 79.] protests 
.very strongly against this tyrannical practice : 
declaring tlukt be never read in any act of par- 
liament, book-case or record, that in criminal 

' cases the party accused should not have %vit- 
nesses sworn for him ; and therefore there was 
not so much as siintilla juris against it. [See 
also 2 Hal. P. C. 283, and his Summary 264.1 
And the House of Commons were so sensible of 


Mr. Solicitor summed up the Evidence as 
follows, viz. 

April tiO, 1666. 

The Sprfxii of Sir Heneage Finch, Knt. the 
King’s Solicitor-General, at the Tridl of 
the Lord Morley (the Earl of Clarendon, 
Lord Chancellor, being then Lord lltgh- 
Steward of England, pro tempore) who 
summed up the Evidence, &c.* 

That. a man is slain is not denied by my 
lord Morley ; the manner how it came to ptfiss 
we have proved for the king. His lordship 
bath endeavoured by his witnesses to ditference 

this absurdity, that in the bill for abolishing 
hostilities between England and Scotland [stat. 
4 Juc. 1, c. 1.] wbcii ieloiiies coininuled by 
Englishmen in Scotland wire ordered to ha 
tried in one of the three noriherti c< unties, they 
insisted on a clause, and carnetl it[Coin. Journ. 
4. 5, 12, 13, 15, 29, 30 Jiin. 1607 .1 ii&iniiiNt tha 
cdbrCs of both the crov^n and the House of 
Lords, agaiiibt the practice of the courts in 
England, and the express law of Scotland [Ibid. 
4 Jun. 1607.] * that in ali such trials for tho 
‘ betrer discovery of the truth, and the better 
* iiitonnution of the consciences of the jury and 
‘justices, there shall be allowed to the party 
‘ arraigned the beneht of such credible wit* 
‘ nesses, to be examined upon oath, as cun be 
‘ produced for his clearing and justiheation.’ 
At length by the statute 7 VV. 3, c. 3, the same 
meiuure of justice was Cbtablished throughout 
all the realm, in cases of treason within the 
act : aiid it was afterwards declared by statute 
1 Ann. st. 2, c. 9, that in all ca^eb of treason 
and felony, all witnesses for the prisoner should 
be examined upon oath, in like muiiner as the 
witnesses against him.” 

Instances of refusal to hear witnesses for pri- 
soners are to be found in ibis Collection, vol. 
1, p. 885, 1281 (see also 1304) and from other 
of the early Trials it seems that no thought was 
entertained of examining witnesses for the pri- 
soners. 

The mischiefs attending the practice of not 
allowing witnesses fur a prisoner to be sworn, 
are noticed by sir John Hawles with his usual 
^irit. See his Observations on Colledge’s 
Case, infra. They are moreover to be found 
in the accounts published in tins Collection, of 
Trials which occurred within the period in 
which that practice prevailed : See also the 
observations which were made in this very 
Case, by the Solicitor General on Jackson’s 
testimony. “ By the English law,” says Foun- 
tainhall, writing as it seems in 1678, ** no wit- 
nesses are examined upon oath against the 
king’s interest, even though they be led by pan « 
Dels to prove their defences ; but the witnesses' 
declaration isallenarly taken by the judge who 
makesisof it whatever he pleases." Decisions 
vol. 1. p. 5. 

* Taken from the Norfolk Collection tn the 
Royal Society Libraijr. 
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the case in tome circumstances : the question 
i/vili now be reduced to tliis ; Whether this fact 
be murder, as it is charged upon liiin in the In- 
dictment, or any less ufTence than that; in 
'Which 1 see, my lord Morley placcth his hopes, 
that it wilt fallr My lord, that this is a quedtioii 
of law, arising from fact ; I will witii your 
grace’s permission, and the favour of my Lord*» 
the Peers, presume in the first place, to lay 
down some principles or conclnsious in la%v, 
wherein 1 think, 1 am not deceived ; and would 
be loth to prevaricate in case of blood. And 
when 1 have laid down the conclusions*, I shall 
roceed to apply them to the fact now in proof 
efore you, and compare it to such a proof as 
his lordship hath produced. There are in law 
but tiiree cases iniiiginable, which are any way 
capable of excuse fur the death of a man. These 
are, Firsts when a man kills another in his own 
defence. Second, when he dotti it upon mis- 
adventure and incie accident. Thiid, when 
he doth it in heat of passion, or nny sudden ad- 
venture (fur that wliicli is dune in prosecution 
of justice hath no atlinUy with the present ques- 
tion). The two firbt of these do excuse a 
toto, *tis not so mucli as felony; the last d Ian- 
to, 'tis felony, but within clergy. But yet, my 
lord, ttie comiiioii law, the ancient common law 
of England, would not endure to hear of nny 
excuse at ail tor ib.e death of a man. By the 
ancient law, before the statute of Marlbridge, 
be that killed a man in his own defence ; and 
after that till the statute of Gloucester, he that 
had killed a man by the most innocent misfor- 
tune in the world (the glance of an arrow, or 
any thing else than that) must have died for it, 
as a murderer. For murder is a sin so contrary 
to the genius and temper of the EnglisJi nation, 
that whatsoever looks but like it, hath ever 
been prosecuted by our law, by a most strict 
and 'Speedy vengeance. When the law began 
to let in some kind of excuses in these cases, yet 
they iverc elided in with as wary cautions and 
observations ; and bound and liiniled with as 
nice distinctions and difierences as could be. 
And tiierefi^re he that kills a man sedefendendo, 
must not plead that he did it so ; but he must 
plead Not Guilty: for it is a maxim in the law, 
chat the death of a mail can never be justified ; 
fiay, the jury cannot find him to be se d^aiden- 
do, but they must find the special fact, and 
leave it to the court to judge, whether it were 
te defendendo, as in circumstances. For if tlie 
fact be so, that tlie man did not fly to the wall, 
or his last refuge, before he did give the mortal 
wound, he is a felon still. He that kills a man 
by accitieiit or misadventure, must cake care that 
Che action he was about were absolutely lawful 
and necessary too : for if there were an unneces- 
rary meddling with edge-tools, or fire-arms ; if 
there were unnecessary recreation in the act 
winch produced this event, he is responsible to 
4he lap for the utmost consequence. And at 
this day, if a man that kilts aiiocher in tlie city 
escapes ont of the city, the city is to be amerc- 
ed for letting a notorious malefifctor escape. 
Hitherto your lordships see, that ju these two 


cases, which are most pardonable of any, yet 
the law is very severe ; ami therefore in cases 
of an higher nature, it is still; more rigorous. 
Now, because the hope of this case is, that it 
will end ill inaiibiaughter, and because that 
maiiblaughter is only distinguished from murder, 
in that it nut designed, but otherwise, it is iti 
itselfauuct as witlul and as violent, (though 
nut so malicious) and so borders upon murder : 
1 shall proceed to shew your lordships how the 
law watches upon iiuinslaughter, with ail the 
jealousies and circiiiiispections iinaginable ; and 
therefore it is an undoubted principle of law 
(and all the men in Eughipd hold their lives 
upon very iniserubJe terms, il it were otherwise), 
if any man shall meet a man in the street, and 
kill him without any visible pruvucaiion, the 
law supposeth there was malice precedent, and 
judgeih this net munier. becundly, as it is 
murder, to kill without any provocation, so if 
the provocation be slight and trivial, it is all 
one in law, as if ilicre were none. For the law 
of England alio v\s no man to value himself at 
such a rate, as if the blood of his neighbour 
were a fit sacrifice to expiate every nieaii and 
slight afiront. This was tlic case that fell out 
ill tue time of the most rexereiid Chief- Justice, 
the lord l ophain : A geiitieniaii of Kent came 
by another, and made wry mouths and 
laughed, and made such signs as usually put 
men into passion ; tlie other presently fell upon 
him and killed him: and my ioid Chief- 
Justice ropham and his brethren deliveied 
their opinions, that it was murder : for tliis 
was nut a competent provocation, and the 
man was hanged upon an appeal of murder. 
Thirdly, As no provocation makes il murder, 
and u slight one, is all one with none ; so if the 
provocation be great and high, and such as might 
be capable of excuse in itself, yet if a man be 
. not slain in the very heat and bent of passion ; 
if there be any interval of time, as a night’s rest, 
and sleeping upon it, the law knows no such 
period ; but if there be such an interval, that 
the law supposes the blood might and ought to 
have been cooled again ; that a man might 
have come to himself, and then he fails on tlie 
person that gave him the provocation, that 
which was passion at the first, is malice at the 
Slast; and that which would have been man- 
slaughter then, is murder now. This I submit 
to your lordships judgments, who hear me 
now; and if I did not think the law was clear 
in these points, 1 would not presume to afltrm 
it in so great and solemn an assembly. To 
come to the matter of fact; I desire your Jord- 
ships to consider wbat Mr! Hastings batb done, 
and what lie hath suffered. First, there ap- 
pears to he so little of provocation, that the 
poor gentleman that is murdered, offered any 
man 5/. to tell him wbat the quari^ was. liis 
lordsliip makes bis defence, that be hopes Us 
peers will consider, that there is no other pro- 
v<K:atiun than the half-crown. [ am sorry ibr 
it. ' I am sure the laws of* England allow no 
man to take awa^ another’s fife for half-a- 
crowo, without being guilty of murder« The 
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first thing that is said Mr. Hastings should do | 
is this; he is in a ninnner suspected, and hears 
niy Lord quarrel about an half-crown, and saith, 

1 wonder a person ot* honour sho^uld make such 
a-do about an hnlf'-crowii, and 'then throws 
down four half-crowns upon the table to make 
satisfaction : presently swords are drawn, and 
Mr. Brninniidge draws hia first, and hectors it 
for my lord; then they are put up again: there 
is one interval and recollection of time. My 
lord proceeds to quarrel with Mr, Hastings, 
and calls his sins to remembrance; and know* 
ing that Mr. Hastings had been guilty of killing 
a man not long before, pre>sently tells him, VVe 
come not here to stab folks ; which ivas a bitter 
reply. Mr. Hastings is grieved to see himself 
So openly reprnn died hy inylord, and could not 
chuse but tell him, he was a gentleman (and 
Surely Hastings is a confessed gentleman, and 
$L noble name in this kingdom, and always 
taiust be) ; but at last goes a little farther, and 
saith, as good a gentleman ns my lord. This is 
not coinpurnble to laughing at my lord, nor to 
making wry mouths ; and yet if Hastings had 
done this, and liis Inrddiip had killed him for it, 
he had stood guilty of inurclor. Observe, 1 be- 
seech your lordships, how Mr. Hastings is 
treated ; he is four times drawn upon, twice by 
Brominidge in the tiou.se; in the street, Brorn- 
midge draws upon him again; and just under 
the arch in Liucolns-lnn- Fields he draws the 
fourth time. Now saith Mr. Hastings, I have 
no quarrel to yon, captain ; if there be any, 
it must be disputed between me and my lord. 
This is not such a speech to make a quarrel, 
but to prevent one; What could a gentleman 
do less, that found himself four times assaulted.? 
For if he would decline the quarrel, the best 
way was to put Brommidge out of the case, as a 
likely expedient. When that would not do, 
to the field they come. And here, my lord 
Morley hath produced some witnesses, who 
being not to be sworn, have said freely, that 
Mr. Hastings pressed iny lord to fight, and 
saw him draw, and attack with the three on 
the other side. Street said, he resolved to fight 
my lord ; and an .01 her, that my lord said he 
would not fight. This they bring, to make my 
lord Mnrley purely passive, and only drawn to 
light. Under favour, we must submit to the 
Judgment of your grace and your lordships his 
peers. The thing that is Said here is not probable, 
^is plain, Mr. Hastings had said, he would give 
any mail 5/. that would tell him what the 
quarrel was: Would he that knew no quarrel 
have the blood of my lord Morley ? But then, 
compare this with the witnesses, which we 
have brought and sworn ; ail three expressly 
say, they saw the fight and the beginning of it. 
But with submission to your grace, a ngbt it 
cannot be called ; in truth, it is a direct assassi- 
nation : for three witnesses swore, there were 
two upon one all the while; viz. upon Mr. 
Hastings. And Mr. Hastings being thus pressed 
steps back to geC a little ground ; tnen hiy 
Idrd takes him at the advantage, and shortens 
bis sword^ and rurup him in the bead. No 


they that aay, my lord Morley went away first 
towards his* own house, have forgot that he 
came hack again and killed the man. 1 press 
this case upon the bare want of provocation, be- 
cause the consequence is great in law ; 1 press 
it, as if the proof were to be set here, 
and no more were to be said; and do' pre- 
sume to atiirni, it is a niidice in the law, 
and murder in his lord'>iu{). But yet we 
shall not rest here ; hut if we go a little farther, 
your lordships will see, here is innlice apparent, 
malice confessed and most evident. As soon 
as Mr. Hastings was slain, tny lord Morley, 
with a most desperate iinprecuiion, throws the 
sword upon him, God damn mt', ilicre you lie. 
Another swears his lordship said, I have pro* 
inised, and now you have it. Can your lord- 
ships doubt now, whether iny lord killed Mr. 
Hastings with a deliberate hatred .? You see, 
he confesserh it was in discharge of a promise ; 
and iny lord is to be believed against himself. 
And the brother of this ^eritleiTiaii hath made a 
sad comment upon those words, and t^lls us, 
how the promii'C arose, and how it came to he 
performed. Mr. Hastings tells his brother, that 
he once had the unhappiness to have a quarrel 
with my lord many years ogo/almost 10, and 
that fighting with my lord, he had the misfur-^ 
tune to give him an hurt; and though the wit- 
ness speaks only out of his brother’s mouth, 
yet he testifies, that his brother told it him in 
the anguish of his spirit, ns a secret that troubled 
him, and which he did not ttll out of design, 
hilt hy way of lamentnlion. And yet if Mr. 
Hastings hud been found bleeding in the field, 
and been asked who killed him, and had said, 
my lord Morley had slain l.irn ; it bad been 
good evidence, though no otlier witnesses were, 
nnd though it caiiie out of his own mouth. 
The brother swears faither, that m^ lord Moiw 
ley coming by, and his brother paying his lord- 
ship due respect, my Lord received it with so 
much contempt, that his brother said presently, 
lie knew not what it meant, I doubt he bears 
me a grudge. This was a year and an half be- 
fore his death; but within a quarter of a yeafr 
before, the witnesses say, his bl-other, his father, 
and noy lord^ were at an ale*housc ; no sooner 
was his brother gone down stairs, but when he 
came up again he finds my lord with a sword 
drawn, and swears that his brother then told 
him, that iny lord was always urging iiim to 
drink ; and theri' would seek all occasions he 
could to give and take offence. So then, it 
seems, it was my lord’s custom to urge Mn 
Hustings, and to give him frequent provocations, 
as if he had sought an occasion for man- 
slaughter, that he might kill him within the 
protection of the law. Tl)i8 is the most de^ 
peratc complication o^alicc that can be. To 
this purpose, I shall presume to put a caa« 
(which our books speak,) and which will hieh^ 
concern the point in this case. If jny h>jtt 
Morley had fled to the wall, and had slain Mr, 
Hastings when he had fled to the wall, 'th8t 
would not have sefVed his turn, as this cgse is); 
for our hooks tell us of one, who bore uMite 
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fD ^.Another, and then provoked him to draw 
li& sword; seeing the sword drawn, he ded 
away, to tempt the adversary to pursue, and 
stilt retired till he came to the wall; now 
^etng hiin«>elf at his last refuse, he thought to 
kill him legally and sately in his own delence. 
But .since the pretence nf law was but an art to 
disguise the malice of his heart, which he now 
executed freely, the book says it was murder : 
so it will be here. Your lordships will give me 
leave on this occasion to t^ll you, that it is 
cither the iiiisiortune or the just reproach of 
some governments in foreign scutes, that there 
are places abroad, where murder is a cheaper 
sin than theft; and the same people, that will 
rise up in arms as one man to pursue a pilferer, 
will yet make a lane through the midst of them, 
for the man>sluyer to escape. Hence it comes 
to pass, that men are slain every day for any 
thing, for nothing; insomuch that a learned 
civilian writing tjf those republics, tells us 
plainly, * Frcqiientiores sunt linminum esedes, 

* quam nativicates.’ Hut however it be in these 

Conimonweulilis, yet we, who have the happi- 
ness to lite under a monarchy, (tlie best of go- 
vernments) and under a king, (the best of 
monarchs) have all our lives secured to us, by 
his majesty’s ow'ti royal and immediate procec- 
tinii ; iiud therefore no corruption of manners 
will ever be aVilc to bring this sin into fashion 
and credit umongse us, nothing will ever natu- 
ralise it here. 1 do acknowledge to your lord- 
ships (for why shouhi 1 conceal any thing that 
muKCS lor iny lord Morley’s advantage?) Ido 
confess that aii adVont, or indignity offered to a 
peer, is iiiucli more heinous, than that which is 
offered to a private t:eiitiemaii. But 1 must 
needs say withal, that the law hath provided 
another manner of reparation for a peer, than 
that which it gives a gentleman. The same 
words that being spoken of n geiuleiuan, w*ill 
bear no kind of action ; when they are spoken 
to a Peer, bcc<Hue zcandalum The 

Peer recovers great damage ;^e king inflicts 
£uc or imprisoiimeiu : so that upon the matter 
the offender is bound in chains, and brought 
and laid at my lord's feet. Now for him, 
whose honour is thus guarded by the law, to 
avenge himself by his sword, is a most unpar- 
donable exense : 1 do not pretend, 1 do not 
offer to snv, that the killing of a man is more 
capital in case of a Peer, than would be in che 
case gf a private geutleinaii : but 1 do pre- 
sume to affirm, that no provocation in the 
worlds can inpke that to be but man-slaughter 
in the case of a peer, that would be murder in 
the case of a gentleman ; that is this case. Will 
your lordships therefore give me leave to turn 
the tables, and suppose Mr. Hastings had 
.killed my lord Morley, upon so slight ancf 
groundless a pretence ; as suppose, my lord 
Morley, in bis life time, had with grief of lierrt 
complained to hi^ brother, that Mr. Hastings 

• did bear him a secret hatred, because in a for- 
mer coin bat his lordship had worsted Mr. 
Hastings, and given him an hurt.: Suppose, my 
lord Morley had long before this complained 

3 


farther, that he saw the effect of Mr Hastings's 
malice upon every occasion, and \vhen his lord- 
ship did but offer to salute Mr. Hastings, and 
gare him a respect; Mr. Hustings received it 
sullenly and un mannerly, and returned it with 
contempt ; suppose that his lordship had cotii- 
laiiied farther, that Mr. Hastings did nothing 
ut seek occasions and piietences of a quarrel ; 
and suppose that withhi a quarter of a year of 
my ioi d Morley ’s death, Mr. Hastings had been 
found in an alehouse, with my lord Morley, and 
hud there drawn his sword upon niy lord : 
and then my lord had complained to his bro- 
ther, tliat he did believe Mr. Hastings would do 
him some mischief some time or other ; And 
suppose, after all this, that my lord Morley had 
been slain just in such a manner, as Mr. Has- 
tings hath been, would your lordship, would 
the kingdom have thought this * a sufficient ac- 
count for uoble blood, if Mr. Hastings had only 
been found guilty of manslaughter, and escaped 
by bis clergy, and a burning in the hand ? 
My lords, the quality of an offender may serve 
to inliance the crime ; but since the world 
stood, it never was counted any abatement. 
The same duty to the king, the same obedience 
to his laws, the same reverence to human 
nature, the same care to avoid the effusion of 
Christian bloud, is expected from a lord, which 
is required from the meanest commoner of 
England. It is the case of all the people of 
England, who are highly concerned in the pre- 
sent example ; if they put their trust in the 
law, as the great avenger of blood in the world, 
and once find themselves deceived, who knows 
the consequence that may follow ; What feuds 
in private families.^ What massacres it may 
produce at last? And therefore, no doubt, hut 
all the kingdom will observe, and mark' the 
issue of this day ; and will be curious to know, 
what will become of a lord, in whose eyes the 
blood of a gentleman hath been so vile and in- 
considerable ; if it were possible, 1 say, if it 
were possible, that so great a Xribunal as this 
should either mistake the fact, or niisuiiderstaiid 
the law, what judicature is there left on this 
side of Heaven for mankind to rely on ? 1 
pretend not to aggravate the matter : this is 
the place where no detestati<»n of the crime, no 
passion of the prosecutor, and no compassion of 
your lordships towards a peer of the realm, is 
to have any ingredient in the verdict. And 
therefore, having observed to your lordships, 
that there is malice implyed by the law, and iu 
a manner confessed by the party, besides the 
direct and formal malice widen hath been prov- 
ed ; 1 shall now submit all to the judgment, 
which the law hath wisely placed in your 
lordships most noble breasts.; with this mil j 
omsideration, it is the voice of blood that 
crieth, I know your lordships will give it such 
an audience. as it ought to have; such an 
audience as may quiet k, and keep it from 
crying any nior« ; such an audience us may 
cleanse the land from blood, and be a means to 
couliiiue to your lordships that due venarmtion 
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which all men hav^ to your lordships most 
righteous and impartial proceedings. 

After him Serjeant Maynard spoke. 

Lord Steward desired the Lords to withdraw 
into the Court of VVardS| and coiibider of their 
evidence ; but he did not sum up the evidence. 

Lieutenant of the Tower bid to vrithdraw his 
prisoner. 

The Lords and the prisoner beina with- 
drawn ; serJeant Lee brought wine and biscuits 
to the Lord-Steward, and then round the 
court. 

The Lords stayed about three hours, and 
then returned into the court, and took their 
places. Sir Thomas Fenshnw first called them 
according to their precedence ; and all being 
present, he then called thenn again, beginning 
with the lowest, who answering to his name. 

The Lord-Steward asked him, saying, My 
Lord Froshevile, is my Lord Morley Guilty or 
Not Guilty ? Who laying his hand on his breast, 
answered. Not Guilty of Murder, hut Guilty 
of Manslaughter. And in tiie same manner I 


asking them all severally, 'they all gave the 
same answer, except two, the Lord Wharton, 
and Lord Ashley, who answered, Guilty of 
Murder. 

The Lords having delivered their verdict, 
the Lieutenant of the Tower was commanded 
to bring in his prisoner. The Lord Steward 
told him, his Peers had found him Guilty of 
Manslaughter, and asked him, what he could 
say for himself ? He answered, he desired the 
benefit of thfe clergy, and the benefit of the 
statute. Lord Ste%vnrd sa'id, he must have the 
benefit of the clergy : and that he conceived 
the statute was clear in his behalf ; and asking 
the opinion of the Judges, they all bowed in 
token of consent.* 

The Lord-Steward making a short speech of 
admonishment to the prisoner, told him he was 
discharged, paying his fees ; and then dis- 
missed the Court, and broke bis staff. 

* See the Cafe of Lord Pembroke, a. d. 
1678, of Lord Warwick, a. d. 1690 ; and of 
the Dutchess of Kingston, a. d. 1776, ir^fra. 
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Charles II. a. d. 1666 . 

December 10, 1666. 

Sir Thomas Gower reported to the House of 

* This Case is briefly stated in p. xcv. of 
Mr. Hargrave's elaborate and learned Preface 
to Lord Hale*s Treatise Of the Jurisdiction 
of the Lords House of Purlianieut.’’ 

The account which Lord Clarendon gives of 
Mordaunt's activity in bringing about the Re- 
fftorntioM is to be found in the last book of 
** The History of the liehellioii, &c.'’ The 
noble Tiistoriiin likewise mentions in the ‘^ Con- 
tinuation of his Life,” Mordaunt’s activity in 
support of the Royal Cause, after he had un- 
dergone a severe trial before the High Court of 
Justice, where, by his own singular address and 
behaviour, and his friends having wrought by 
money upon some of the witnesses to absent 
themselves, he was by one single voice ac- 
quitted, and after a long detention iti prison, by 
the indignation of Cromwell, who well knew 
his guilt, and against the rules and forms of 
their own justice, he was discharged after most 
of his associates were publicly and barbarously 
put to several kinds of death. See Mr. Mor- 
daunPs Trial, ante, vol. 5, p. 907, and Note. 

In the “Continuation,*' &c. liord Claren- 
don, while describing the selfish Jealous and 
intriguing courses of the Royal Party after the 
Restoration, thus mentions the treatment which 
Mordaunt received from that foolish and pro- 
fligate set of men : 

“ Mr. Mordaont,.whom the king had created 
a viscount before his return into England, and 
had been most emineut in the other con- 

VOt. VL 


Commons from the commjttee of Grievances, 
! the State of the Case to them referred, upon the 

trivances, in a time when a general conster- 
naticiii had seized upon the spirits of those 
who wished best to his majesty ; for when he 
resumed his former resolution.*, so soon after 
his head was raised from the block, and when 
the blood of his confederates watered so many 
streets in the city and the suburbs, the most 
trusted by ticking had totally withdrawn their 
correspondcMi, and desired that for some 
time no account or information might be ex- 
ected from them ; and therefore it must not 
e denied, that bis vivacity, courage and in* 
dustry, revived the hearts which were so near 
broken, . before Cromwell's death, and afler* 
wards prevailed with many to havegmorG active 
spirits, than they had before appeared to have s 
this gentleman, I say, most unjustly under- 
went the heaviest weight pf\dl their censurea 
and reproaches. He was the butt at which 
all their arrows of envy, malice and jealousy, 
were aimed and shot ; he was the object and 
subject of all their scurrilous jests, and de- 
praving discourses and relations; and they 
who: agreed in nothing else, vrere at unity and 
one ailhd, in telling ridiculous stories to the 
king himself of his vanity and behaviour, and 
I laying those aspersions upon hiin,^s were most 
1 like to lessen the king’s opinkm ol hini, and ta 
persuade him that the recompeuccs he ma 
already reeeii'ed, were abundantly more tbai^ 
the services be, had perlbnned : which kmd of 
insinuations froxn several persons, who seemed 
3 E 
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Petition of jlVIr. Win. Tayleur, complaitiing 
of lord Mordauiit,* and others ; together ^ 
with the Matter of Fact; and Evidence on both • 
aides; and the Votes and Resolves of the Com- 
mittee tliercupon ; Which Report and Votes 
he delivered in at the clerk's table. And the * 
Votes and Resolves of the committee were 
twice read ; and were as followetli ; viz. 

Resolved, That this committee doth find 
it proved, Thfit upon an order from his majesty 
to the lord Mordaunt, to clear lodgings belonging 
to the chancellor of the garter in ibe castle of 
W^indsor, Mr. Taylcur was turned hut of certain 
lodgings ill that castle, in March 1660, by sol- 
diers of that garrison. 2. That this Committee 
do find, That Mr. Tayleur’s first imprisonment 
in March 1660, was illegal and arbitrary. 3. 
That the second dispossession of Mr. Tayleur 
ou^ of certain rooms in the timber-yard belong- 
ing to the castle of Windsor, by order of the 
lord Mordaunt, was illegal. 4. That the se- 
cond comiiiitinent of Mr. Tayleur, by my lord 
Mordaunt, was illegal. 5. That the whole 
matter of fact he reported to the House togo- 

iiot to do it by concert, together with some pre- 
judice the noble person did himself by some 
unseasonable importunities, as if he thought 
he had deserved ver^ much, did for some time 
draw a more ungracious coiintenanco from the 
‘ king towards him, than his own nature dis- 
posed him to, or than the other's singular and 
useful activity, though liable to some levity oi 
vehity, did deserve ; and which the same per* 
sons, who procured ir, made use of against 
those who were in most trust about the king, 
as arguments of the little esteem they had of 
those who had done the king most service, 
wlien a itinn of so eminent merit, as Mr. Mor- 
daunt, was so totally neglected ; and did all 
they could to infuse the same apprehensions 
s into him. When the truth is, most men were 
affected, and more grieved and discontented, 
for any honour and preferment which they saw 
conferred upon another mail, than for being 
disappointed in their own particular expecta- 
tions ; and looked upon every obligation be- 
stowed upon another man, how meritorious 
soever, os upon a reproach to them, and an . 
upbraiding of their want of merit,’’ ! 

' * This John lord Mordaunt was a younger } 
sou of an earl of Peterborough, and had been 
very active, as appears from Lord Clarendon’s 
account of him, in hringing about the restont- 
tioii ; for which services he was created by 
Charles the 2d, Vit>count Avalon, Baron Mor- 
daunt ; but in all the proceedings against him, 
and in the Lord:«* Journal^ whenever his name 
IS mentioned, it is by the title of Viscount 
Mordaunt. (Avalon was an ancient name for 
Glastonbury, so called from the quantity of 
Avellana, or Filbert-nuts, which grew in that 
district.) He was father to Charles Eavl of 
Peterborough and Mmnnouth, who made so 
considerable a figure, both in civil and mili- 
Ury affliirs, in the reigns of Kipg William and 
Queen Anne.” 4 Mutsell, 1 10. 
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ther with the Votes and Opinion of this Com- 
mittee.” 

Resolved, That the House doth agree with 
the Committee, That Mr. Tayleur's first impri- 
sonment, in March 1660, was illegal, and ar- 
bitrary. 3. That the House doth agree with 
the Committee, Tlmt the second dispossession 
of Mr. Tayleur, out of certain rooms in tlie 
timber-yard belonging to the castle of Windsor, 
by order of the lord Mordaunt, was illegal. 3. 
That the second connuitment of Mr. Taylepr 
by my lord Mordaunt, Was illegal. 4. That an 
Impeachnaent be drawn up against the lord 
Mordaunt, upon the Votes of the House.” 

Ordered, That it be referred to Sir Thomas 
Gower, Mr. Solicitor-General, Sir Job Charl- 
ton, Mr. Trevor, Mr. Serjeant Maynard, Mr. 
£dw. Seymour, Mr. Crouch, Colonel Straiig- 
wayes, Sir Rob. Holt, Mr. Prynn, Mr. Whor- 
wood, Mr. Garraway, Sir Robert Atkins, Sir 
Tho. Littleton, Sir Thomas Meres, or any 
three of them, to draw up tlie said Impeach- 
ment. 

December 19. p. m. 

Mr. Prynn, reports from the Committee ap- 
pointed to draw up an Impeachment against 
the lord Mordaunt, That they find the House 
had not given any opinion in the first part of 
the Report made yesterday, from the Com- 
mittee of Grievances, concerning the lord Mor- 
daunt ; being as followeth ; viz. That the 
Committee find it proved, That, upon an order 
from his majesty, to the lord Mordaunt, to 
clear lodgings belonging to the chancellor of 
the garter in the castle of Windsor, Mr. Tay- 
leur was turned out of certain lodgings in that 
castle, in March 1660, by soldiers of that gar- 
rison.” 

Resolved, That the House do agree with 
the Committee, That they find it proved, that, 
upon an order from his majesty to the lord 
Mordaunt, to clear lodgings belonging to the 
chancellor of the garter in the castle of Windsor 
Mr. Tnyleur was turned out of certain lodgings 
in that castle, in March 1660, by soldiers of 
that garrison.” 

December 33. 

The ingrossed Articles of Impeaclitnent 
against the lord viscount Mordaunt w e i c read . 
And some Amendments, upon the question, 
agreed and made thereto, at the table ; I'he 
question being put, That the Articles of Im- 
peachment against the lord viscount Mordaunt- 
be agreed to ; It was resolved in tlie Alfirmu- 
tive. 

Ordered, Tliat Mr. Prynn, Mr. Swinfin, Sir 
Robert Atkins, do withdraw, and search the 
Records; and see, what method hath been 
formerly used in Impeachments from this 
House.* 

December 39. 

Ordered, 1. That Sir Thomas Gower do desire 
a Conference with the Lords, concerning an 

.. ... . — ^ . — 

*The Report from this Committee does not 
appear in the Journals. 
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Impeachment of hif^h crimes and misdemean- 
ors, which thej have prepared aftainst the lord 
viscount Mordaunt, a member of the House of 
Peers. 9. That Sir Thom, Gower, Sir Robert 
Atkins, Mr. Serjeant Maynard, Mr. Prynii, 
Mr. Seymnur, Colonel Strangwayes, Sir Robert 
Howard, Mr. Hobby, Mr. Swiiifen, Sir Thom. 
Littleton, Sir Thotn. Lee, Mr. Garraway, Sir 
Wm. Lowther, be appointed to manage the 
conference. 

January S, 1667. 

This day, the earl of Anglesey reported to 
the House of Lords the matter of the Coofc' 
rence with the Commons on the 29th of De- 
cember last, concerning the Impeachment of 
John viscount Mordaunt: “ That Mr. Seymour 
said, he would not trouble their lordships with 
a large induction, or preface ; but deliver the 
Articles against John viscount Mordaunt, Con- 
stable of the Castle of Windsor; which Arti- 
cles would speak for themselves.” — ^Theii the ^ 
particular Articles of Impeachment being read 
by Mr. Seymour, he stiid, The crimes ore so 
fully expressed, that he had little to add ; he 
expressed, that here is an illegal dispossession 
and arbitrary imprisonment of William Tay- 
leur, esq. hy the lord accused, because Mr. 
Tayleur's <iaughter would not prostitute herself 
to his lust. He said, That all the Commons of 
Lngfand are wounded through the said Mr. 
Tayieur : for what the lord viscount Mordaunt 
hath done arbitrarily against one, he may by 
his power do ag.ainst as many others as he 
please; and then concluded, that the Commons 
would be ready to make good the charge, and 
attend the prosecution in such ways and time 
as their lordships shall according to the course 
of parliament appoint. 

Then the I.orcls commanded the said Im- 
peachment to be read, as folioweth: 

ARTICLES OP IMPEACHMENT, by the 
Comiiiuns assembled, in jthe name of them- 
selves and of all the Commons of England, 
against JOHN Lord Viscount MOR- 
DAUNT, Constable of the Castle of Wind- 
sor, for several High Crimes and Misde- 
meanors committed by him. 

** 1. That the said lord viscount Mordaunt, 
being a peer of this realm, and constable of the 
Castle of Windsor and commander of the gar- 
rison soldiers there; understanding that one 
William Tayieur, esq. (who had faithfuHy served 
his late majesty king Chcrles 1, in his wars, 
and being a great sn&rer fur his loyalty to him 
during the time of the usurpation, and by his 
majesty king Charles 9, since his most happy 
Restoration oy letters patents under bis great 
seal of England, promoted to several offices of 
trust within the said Castle and Honour of 
Windsor, and in actual possession of certain 
lodging with the said Castle, claimed by him 
as appertaining to his said offices or one of 
them), did intc^ to stand for the election ^ 
one of the burgesses of the borough of Wind- 
sor, to serve in this present {Mwlianieat (for 
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which writs of summons were i£ued) ; in the 
month of March, 2660 (some weeks before the 
time of tlic election), to disparage and prevent 
the free election of the said William Tayieur, 
and strike a terror into those of the said bo- 
rough which should give tlieir voices for him, 
and deprive them of thc/reedoin of their voices 
at the election, by colour of a warrant from hi 
majesty, on or about the 17th of the said month 
of March, did, by soldiers, forcibly eject the 
said William Tayieur, together with his wife 
(then great witli child), family, and goods, out 
of the said lodgings and Castle, the rude car- 
rii^e of whiclk .soldiers then frightened a young 
child of the said Mr. Tayieur out of its wits, 
whereof it soon after died ; and moreover, on 
the 2Jrd of the same month, the said lord Mor* 
daunt did command and cause the said William 
Tayieur to be forcibly, illegally, and arbitrarily 
seized upon, by soldiers, in the prison of the 
said borough, out of the precincts of the said 
Castle, which soldiers broke open the said pri- 
son doors where the said William Tayieur was 
then prisoner under an arrest for debt, and car- 
ried him out of the said prison into the said 
Castle, without any warrant but their swords, 
or any lawful cause, and there detained hint 
prisoner, by the said lord Mordaunt’s cotnmand, 
from two ill the ufternoon, till near one the 
next morning, in a cold low room, some steps 
under ground, refusing to accept of 2,0U0Z. bail, 
then proffered for his enlargement. 

II. That the said lord Mordaunt at the time 
of Mr. Tayleur’s imprisonment, when 2/)00/. 
hail was proffered for his release, beinx told 
that the said Mr. Tayieur was the king's ser- 
vant, and bad the king's Great Seal for his 
place as well as he the said lord Mordaunt bad 
fur his, in high contempt of his majesty’s royal 
authority and Great Seal, replied, He would 
dispose of the said Mr. Tayleur's places, ^ and 
break the Great Seal, and justify it when be had 
done.” 

III. That the said lord Mordaunt in March 
1664, by letters and otherwise, made sundry 
uncivil addresses to the daughter of the .said 
William Tayieur : which she rejecting, and 
threatening to make the said viscount’s lady 
acquainted with them, the said viscount swore, 
by a most dreadful outh and imprecation, he 
would persecute her and her family to ail eter- 
nity. 

IV. That on the 23rd of November, 1665, 
by order of the said viscount Mordaunt, the 
said William Tayieur was forcibly and illegally 
dispossessed, by soldiers, of certain rooms in 
the Timber-yard belonging to the said Castle, 
without the walls thereof, claimed by the i^aid 
William Tayieur as belonging to his officts of 
paymaster and surveyor of the said Castle. 

V. That a>fvarrant, obtained from his ma- 
jesty by untrue suggestions end iiiisitiforinap- 
tioiis, dated November 30, -2665, but notpi^ 
duced till some months after, upon a Fluries 
Habeas Corpus, for the restramiog of the said 
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Tajleur from (;oiag out of tbe said 
was directed to the said lord Mordaunt, 
by virtue of liis own warranti not men- 
tibiiing the said warrant of his majesty, about 
the 9th of December following, caused the said 
Mr. Tayleur to bo again forciby and illegally 
apprehended aiid taken into custody, in the 
sa^ borough of Windsor, without the precincts 
of the said Castle, bv one Ricliard Voyle, then 
marshal of the said Castle, assisted with a file 
of musketeers, who, by command from the said 
lord' Mordauiit, .carried him prisoner into the 
said Castle, and there continued itkid illegally ^ 
detained him prisoner, during the apace of 20 j 
weeks, and 5 thereof a close prisoner, not ad- 
mitting him to go to church though he desired 
it; and, locking him up every night, refused to 
lake bail fur Inin, when offered, soon after his 
^imprisoniiiciit, whereas his inajest^'^s warrant 
was only to restrain iiim within tlie Castle ; at 
which time Henry Marten, a traitor, one of the 
late regicides, then a prisoner there, had liberty 
Co go abroad out of the said Castle without a 
keeper. 

VI. 'I'hat the said lord Mordaunt during the 
said William Tuyleur’s inipribonnicnt, illegully 
refused to return and obey an Habeas Corpus 
brought by the said Mr. Tayleur for his cnlargc- 
liieut; and being ufieiwsnds served with an 
Habeas Corpus by Simondson, servant to the 
said Mr. Tayleur, for his enlargement, the said 
lord Mordaunt, in high coiitcinjil of his majes^ 
ty’s authority and laws of this realm, gave the 
said servant reproachful language, calling him 

* rogue* for delivering liie said wTit; and say- 
ing, * that was ail the answer hc> would give to 
it/ directly refusing to obey the same : and 
coniiiiued the said Mr. I'ayleur divers weeks 
aflcr ii prisoner^tili sec nc liberty upon a Pluries 
Habeas Corpus, by liis majesty’s Court of 
KingVBencli. 

VII. That th.e snid Mr. Tayleur, soon after ' 
liis ciitargemcut, hearing and fearing that he 
should be again iilegally imprisoned by the 
said lord Mordaunt, did hereupon make appli- 
cation to Ills lordship by his friends, for u re- 
conciliation ; who answered them, * he would 

* never be reconciled to him and threatened 
to imprison him again ; and then, if he brought 
unother Habeas Corpus, he would imprison 
him again and again, and keep him prisoner as 
long us he Jived, and likewise turn him out of 
nil his employments and offices, and dispose of 
them to others as he pleased ; by reason of 
which threats and menaces, the said Mr. Tay- 
leur was enforced to desert his wife, family, 
and employ nients, at the said borough of Wiad- 
fior, and to obscure himself elsewhere, till this 
present session of parliument, to prevent future 
allegal imprisonments by the said viscount. — 
All and even of which proceedings are con* 
trary to the Great (Charter; and <ather laws and 
etauites of this realm, and the rights and liber- 
ties' of all tbe Commons and Freemen of Eng- 
land : and of dangerous consequence and ex- 
c^mple if unredress^* And tbe said Commons 


by protestation, saving to themselvea the li- 
berty of exhibiting at any time hereafter any 
other Accusation or Impeachment against the 
said viscount, and also of replying to the An- 
swer to the said Articles, or any of them, or of 
offering proof of the premises, or any other Im- 
peachment or Accusations that shall be ex- 
hibited by them, as tbe case shall (according to 
the course of pariiuiiients) require, do pray. 
That the said viscount Mordaunt may be called 
to answer the said several Crimes and Misde- 
meanors, and receive such condign punishment 
us the same shall deserve ; and tliat such far- 
ther proceedings may he upon every of them, 
lind and used srgainst him as is agreeable to law 
and justice.” 

January 17. 

The lord Mordaunt gave the house humble 
thunks, for giving him so long time to advise 
for the putting in his Answer to the linpeach- 
incn; of the House of Commons against him; 
and, in obedience to their lordships command, 
now presented his Answer in writing, with u 
desire that the same may be communicated to 
the House of Coinnions. Then the said An- 
swer was read as folio wet h : 

The Humble ANSWER of JOHN lord vis- 
count MORDAUNT, Constable of his 
majesty’s Castle and Honour of Windsor, 
to certain ARTICLES of IMPEACH- 
MENT, exhibited against him by the 
Commons assembled in Parliament for 
several High Crimes and Misdemeanors 
supposed to be committed by him. 

The lord viscount Mordaunt, not being 
conscious to himself of any malice or purpose 
of evil to any man alive, nor having had other 
displeasure against William Tayleur, in the 
said Articles named, than what arose from his 
insolent and provoking deportment towards his 
majesty in disobeying his warrants and his 
lordship in the execution of his office (under 
whose immediate government he is by the of- 
fices he holds in Windsor Castle), and from 
the variety of complaints which have been 
reiterated to his lordship by the country against 
him for his oppression in those offices, and from 
the manifest abuses by him committed, in 
mis-speiiding the revenue of the said Castle, and 
defrauding the artificers, as also clandestinely 
and fraudulently endeavouring to pass accounts 
without controul, which matters are now de- 
pending in the courcs below at Westminster- 
hall, accounts it a singular unhappiness, ■ that 
so worthy a body as the honourable lluuse of 
Commons, fur w hom his lordship hath ever had 
so great respect, should think themselves con- 
cerned in that one man's person to accuse him, 
in their names, and in the names of all the 
Commons of England ; and he did well hope 
that it being offered to that honourable house 
on his beliHif, that he would (with leave from 
yeur lordships) be ready to<answer Mr. Tayleur 
tn any action at law, and wave his privilege, 
they would have spared themselves and your 
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lorckhips the trouble of this examination, and | 
him the misfortune of being accused by them s i 
therefore, pruying your lordships that no infor- | 
inality .in this his Answer, nor any mistaken 
word or expression, may be construed to his 
disadvaiuage, and saving to himself .all privi- 
leges and rights belonging to’ him as a peer of 
this realm, and all advantages of exceptions to 
the insufficiency and informality of the said 
Impeachiucnts, huinhly answers ; 

To the 1st Article, Which concerns the 
dispossession of William Tayleur of certain 
rooms in Windsor Castle, the said lord viscount 
Mordaunt aiiswereth, That he was very igno- 
rant of those faithful services Mr. Tayleur had 
done to the late king of ever-blessed memory, 
or of any sufferings upon the account of his 
loyalty to him ; which had he known, they 
would have obliged him to a due consideration 
of him ; and doth affirm he is yet as great a 
stranger to his merits, us he w as at that time 
to his person ; and heartily wishes his obedi- 
ence and integrity to his majesty that now 
reigns could have justihed that character of 
him : but, to satisfy your lordships how ill ho 
deserved from his majesty and the lord Mor- 
daunt in the matters of this article, satth, That 
in the year 1660, when his majesty was pleased, 
on his grace and favour, to confer upon him 
lliat important trust of constable and governor 
of the Castle of Windsor, he found Mr. Tayleur 
ill possession of that house which belongs to 
the Chancellor of the Garter ; that, the first 
installation being presently to be solemnized, 
his insyesty was pleased by his immediate war- 
rant of the 34 th Feb. 1660, to command that 
within 30 days the possession of that house, in 
habitubic condition, should be delivered to the 
Chancellor of the Garter ; with which Warrant 
Mr. Tayleur being acquainted, and having pe- 
rused it, positively refused to remove upon that 
warrant; but he was advised by the lord Mor- 
daunt to consider Letter of it : however, he 
afterwards returned the same answer, with 
somewhat more stubbornness: and his wife 
being importuned by his lordship to persuade 
her husband to yield obedience, she said, she 
would acquaint her husband with it ; all those 
fair ways being essayed, and finding no obedi- 
ence, rather than suffer his majesty’s commands 
to be disputed by his servant, and contumaci- 
ously disobeyed in his own house, his lordship 
found it necessary, in observance to the said 
warrant, to command a serjeant of the garrison, 
with some few soldiers, to remove his goods 
and family, yet with ail civility imaginable; 
which tiiey punctually observed, and assisted 
them in carrying out their goods. 'As to the 
affirtghtment of the child out of its wits, his 
lordship cannot think the sight of soldiers in 
Windsor Castle should have such effect, the 
child having been seen playing and well after 
diat time of removal, and, as bis Jordship is 
informed, was sick«of the worms, and this *af- 
frigbtment never spoken of till this occasion.— 
Tl^ dispossession was indeed by soldiers ; the 


king’s, commands not being otherwise to be.ex« 
ecuted there, no sheriff or other civil officer 
being permitted to come into the king’s house 
auci garrison, by order of the place : and these 
were the only causes of this dispossession, and 
not any concernment in his election to parlia- 
ment, which is most evident, in that he did 
stand for burgess, wherein the election was 
free, aiid was reeled by the commonalty of the 
town ; but his election afterwards was avoided 
by the House of. Commons. As to the seizing' 
Mr. Tayleur by soldiers out of the precincts of 
the Castle, and carrying him into the Castle, 
without warrant or any lawful cause, his lord* 
ship.saith, That the time of his securing was 3 
weeks befhrc his election; and that the place 
where Mr. Tayleur was apprehended, was with- 
in the jurisdiction of the Castle (as he taketh 
it), for that the courts were there held by the 
said William Tayleur as clerk |to the constable 
of the castle, who, being a counsellor at law, 
would not have kept courts there as his lord- 
ship’s deputy, if the same had been out of the 
jurisdiction of the said castle. And his lord- 
ship saith. That he being informed and assured 
that the said Mr. Tayleur was not a prisoner 
for debt; and the said Mr. Tayleur having in- 
solently disobeyed his majesty’s commands 
concerning his own house, and spoken several 
scandalous and opprobrious words against his 
lordship, and his family, his lordship did com- 
mand nn officer and some few soldiers to carry 
him to the guard, where he was detained some 
few hours and after set at liberty; and his 
lordship denies that any bail was tendered to 
him for his enlargement : and his lordship be- 
ing constable and governor of the said castle 
(it being then a garrison for the king), and be- 
lieving that it might be a great encouragement 
to others to disobey commands, if this insolence 
were not taken xmticc of, and punished : these 
were the true causes of his being sent for; and 
hopes it will not be imputed to him as done 
arbitrarily, or in contempt of the law, to which 
he hath always shewn ready obedience, and 
hath asserted its authority in the worst of 
times, with the hazard of his life. 

** To the 3tid Article, he saith, That, as Con- 
stable of the said Castle, his lordship claims to 
have the disposition of several of liiose offices 
in possession of William Tayleur,^ by colour of 
his patent : but denies any contemptuous words 
spoken of the king’s Great Seal, or otherwise 
than to thecficct and purpose to vacate his 
patent, which his lordship was informed by his 
counsel to be void in law. 

To the 3rd Article, his lordship denies any 
uncivil addresses to William Tayleur’s daughter 
or of any tliieats of ruin to her family. 

“ To the 4th, he sairh, That there were seve- 
ral rooms in the Timber Yard in the possession 
of the said VVjlliam Tayleur, all » hich (except 
such as he claimed to belong to him as surveyor 
of the said Castle) did belong to several artifi- 
cers, to some Jby patent, and to others by don- 
stanc usage and enjoyment ; and tha^ by Us 
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timjeityVorder under bit ftiajestjr^s privj signet 
of ibe^Sth Febuary, 1664^ the rooms belonging 
to the artificers nf the said Castle are command* 
ed to be restored to them ; and| tliat hia lord- 
ship might ^sure to do no man injury, he de- 
sired several gentletnen of the neighbourhood, 
who had been troll acquainted with the offices 
and usage of the said Castle (whereof the said 
^William Tayleur was one), to make enquiry, 
and certify concerning the said rooms : which 
all of them (except Mr. Tayleur) accordingly 
returned^ * That the rooms possessed by the 
said William Tayleur belonged to divers artifi- 
cers;* whereof Mr. Tayleur having, notice left 
at bis house, his wife and family there refused 
to deliver possession according to hismaje^y’s 
command6,but instead thereof returned reviling 
laogoage ; and at this time when he was re- 
moved from the said rooms, the said William 
Tayleur, was suspended from the place of re- 
ceiver hy an order of bis majesty and council, 
and Mr. Dudley Rouse placed in the said office, 
the said rooms claimed to belong to the said 
office were delivered to the said person that was 
placed in the said office, and the rest to the ar- 
tificers to whom they belonged; but the rooms 
as surveyor are still in his possessiou, without 
any disturbance. 

** To tlie 5th Article he saitb, That the sug- 
gestions in his mtyesty’s Warrant nf the 50th 
November, 1665, for restraining William Tay- 
leur from going out of the said Castle, are true ; 
and that he was taken by the marshal and 
brought into the Castle without any soldiers, 
and during his restraint there he was not a close 
prisoner by his lordship’s directions, as by his 
lordship’s warrant will appear ; neither did he 
iu any time refuse bail for him, for none was 
tendered. And as for Henry Marten’s liberty, 
his lordship saith, it was not done with his pri- 
vity or consent ; but saith, he hath since en- 
quired thereinto, and finds the fact to be, that 
the Lorti Lovelace, being Lnrd Lieutenant of 
the county, coining to Windsor, sent to the 
officer, to desire leave for Henry Marten (his 
brother in law) to dine with him, who accord- 
ingly gave him leave and sent the marshal with 
him, who brought him back again. 

To the 6th, he saith. That the first Habeas 
Corpus was returnable immediate and was de- 
livered ill his lordship’s absence, he being then 
attending his majesty at Oxford, and did not 
know of the same till after the return thereof. 
The and Habeas Corpus was not delivered to 
his lordship till Saturday afternoon at Windsor, 
and the term ended on Monday following; so 
by reason of -the shortness of the time, he 
could not make return thereof ; and his lordship 
doth deny that he called the person that deli- 
vered the said writ, • rogue or used any revil- 
ing or reproachful language a^inst him for the 
delivery of the said writ ; and upon the Pluries 
Habeas Corpus, bis lordship made a retarn 
thereof in due time^ and the court of King*s 
bench saw cause to hold him bouiid by recog- 
maaoce to appear the last day of the tenn. 
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to answer any information that should be ex* 
hibited against him for the matters in the War* 
rauU 

To the 7tli he saith, That he knows not what 
Mr. Tayleur might hear concerning his future 
imprisonment, nor what his guilt might make 
him apprehend : but that his lordship had not 
the least thought of it himself. He assured a 
noble peer of this House, wlio writ to him on 
Mr. Tayleur^s behalf, that he would not impri- 
son him ; neither was he afterwards impriscjned 
by his lordship or did any warrant or command 
from his lordship issue to that purpose. And as 
to the allegation, that he hath been enforced to 
leave his wife and family, it is surely a great mis- 
take, for he oftentimes since kept courts pub- 
licly at Windsor, without interruption, or cause 
of tear. — Having thus most plainly expressed to 
your lordships the truth of his proceedings, he 
humbly submits the same to your lordships’ 
judgment.” 

The said Answer was communicated to the 
Commons. 

On the 21st of January, the Commons desire 
the Lords to appoint a day for proceeding on 
the Impeachment. The Lords immediately 
appoint Saturday, the 26th instant ; and at the 
lord Mordaunt’s request, assign him counsel 
with an Order for Witnesses. On the 22nd the 
Commons appointed serjeant Maynard, sir 
Robert Atkins, Mr. Prynii, serjeant Scis, Mr. 
Coleman, sir Thomas Gower, sir Richard Tem- 
ple, Mr. Seymour, sir Francis Goodrick, 
Mr. Mouiitague, Mr. Synfen, to manage 
the Evidence, at the hearing, upon the Articles 
of Impeachment. 

January 26. 

This day being appointed to hear the cause 
concerning the lord viscount Mordauiit, divers 
members of the House of Commons were pre- 
sent at the bar, to manage the Evidence on be- 
balf of the House of Commons. ^ 

The lord viscount Mordauiit sitting on the 
form near the bar uncovered, sir Robert Atkins, 
one of the managers, desired the impeach- 
meiiL of the House of Commons against cho 
said lord viscount Mof daunt miglit be read ; 
which was accordingly done. 

After which, sir Robert Atkins said, He 
did observe, that the lord viscount Mordauat 
(the person impeacl>ed)didsit in this house as a 
jiidg^ which he excepted against, and did also 
exc^t against the lord riseownt Mordaunt’s 
having counsel at the bar, to make his defence ; 
which, be said, was contrary to former prece- 
dents^ as that of the earl of Middlesex, Lord 
Treasurer, 21 Jac. and that of Michael de la 
Poole, in R. 2’s time, who answered for himself.” 

Vpon this the house commanded the com* 
pany to withdraw, to take this business into 
consideration. And their lordships considering 
^of the Precedents cited by the menrbers of the 
CoaLfpons, especially that of the earl of Mid- 
dieses^ which the bouse inspected ki the Jom^ 
nal, the precedent being read ; a«d sho the 
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house considering of a stnnding order of this | 
house, made within one month nfcer the Case 
of the earl of Middlesex for allowing of coun- 
sel in making of defence in cases of misde- 
meanors ; and after a serious consideration 
hereof ; 

It is Ordered, That the Coihmittee for Privi- 
leges do meet this afternoon, to search prcce* 
dents, concerning the demeanor of a peer at 
the time of his defence, being impeached by 
the House of Commons for misdemeanors, and 
concerning counsel to be allowed to a peer im- 
peached for misdemeanors; and to report on 
iVIonday morning next. 

January 28. 

The Earl of Bridgewater reported,** That the 
Committee for Privileges, in obedience to their 
lordships’ order on Saturday last, have perused 
several Precedents concerning the demfouor of 
peers impeached by tlie House of Cominons for 
misdemeanors, and c<incerning the allowing of 
counsel to persons so impeacl^d ; and, upon 
search, th€*ir lordships find these Precedents 
following : 

March 24, 1641. The judges impeached 
by the House of Commons, upon their peti- 
tion, liad counsel assigned them, for putting in 
their answers, and making their defence. So, 
the 17ih of February, 1641, the king’s Attorney 
General, sir Edward Herbert, being impeached 
by the Commons for misdemeanors, had several 
counsel assigned him ; and the dth of March, 

1641, when his cause came to hearing, sir 
Thomas Berldiiigfcild and sir Thomas Gardiner 
Recorder of London were committed by this 
house to the Tower of Tendon, for refusing to 
be of his counsel being assigned.’^ 

** Another precedent was the 6th of April, 

1642, sir George Benyon’s Case ; who, being 
impeached by the Commons for misdemeanors, 
had counsel assigned him ; and his counsel, and 
a committee of the Commons appointed to 
manage their Evidence, were present the same 
time at tins bar when the cause was heard. 

So in the Case of sir Ilichard Gurney, 
Lord Mayor of London, who, upon his im- 
peachment from the House of Commons, had 
counsel assigned for his defence the 5th of July 
1642 ; and the 1st of August he was to attend 
with his counsel and witnesses ; and on the 
Bud of August his counsel pleaded in his de- 
fence at this bar, at which time a ectnmittee of 
members of the House of Commons were pre- 
sent, and did manage the evidence against him 
in behalf of the Commons. 

The next precedent was in the earl of 
Bristol’s Case, charged with treason by his 
then majesty, who, on the 8th of May, 1626, 
sent a message to the House of Peers, against 
the allowing of counsel to the earl of Bristol : 
Whereupon the house made an humble address 
to his majesty, the 15th of the same May, 
wherein they took notice of their general order, 
made the 2^h day'of May, 1624, for allowing 
of counsel to delinquents, at which time his 
mi^esty was present in the house as prince of 
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Wales ; to which address his majesty *s answer 
of the 17tb of May did allow counsel in M 
cases of misdemeanors, but not in cases capital * 
and yet his majesty was pleased, in that parti- 
cular Case, to allow counsel, and observed. 
That the general order for counsel, dated tlie 
28th of May, 1624, was made upon the occa- 
sion of former proceedings against the earl of 
Middlesex. 

Another precedent was the earl of Stain- 
ford’s Case, who, being impeached by the 
Commons for misdemeanors, made his defence, 
by his counsel, at the bar, the SOtb of Sep- 
tember, 1645, in the presence of the Commit teo 
of the House of Commons, who managed the 
evidence against him ; and it appears by the 
presence of Lords that day, that the earl of 
Stamford was present in the house both fore- 
noon and afternoon. 

As concerning the precedent urged by the 
Committee of the Commons of Michael de la 
Pool, in R. 2’s time, it appears that he answered 
in the house, but no mention is made of the 
bar.” 

The house entered into a serious consktern- 
tion of this Report, in relation to the lord vis- 
count Morduunt’s case, concerning his de- 
meanor at the time of his defence upon his im- 
peachment for misdemeanors ; and ordered. 

That the lower baron’s bench should be re- 
moved, and a stool set near the bar, where tbo 
lord viscount Monlaunt is to sit uncovered, as 
a peer, but not in the capacity of a judge ; 
and that he shall be admitted counsel for his 
defence.” 

A Messa'ge was sent to the House of Com- 
mons, to let them know. That the Lords are 
now ready to give an Answer to the two de- 
mands made by the Comsnittce of the House 
of Commons on Saturday last in the case oftfae 
proceedings iipou the lord viscount MordauiiPs 
impeachment. 

The Messengers return with this Answer : 
That they had delivered their message to the 
House of Commons. 

The Committee of the House of Commons 
being come to the bar (the lord viscount Mor- 
daunt sitting on a stool near the bar within 
uncovered), the Speaker, by the direction of 
this house, told them, 

That the Lords think fit there should be a 
difference in the proceedings of cases capital, 
and crimes and misdemeanors which are not so; 
and therefore have ordered, the lord Mordaunt 
shall not sit in his place, but upon a stool 
within the bar, by his counsel, uncovered. 

As to the second demand, though they 
find the precedent of the earl of Middl^x be 
as it is cited, yet they find, that about a month 
after in the same session, there was a solemn 
Order made by the Lords, That counsel shouW be 
allowed for the future unto all persons; pur- 
suant unto which, they find counsel to be as- 
signed by my Lords, who did plead in the |>rcs« 
sence of a Committee of the House of Com- 
mons, on the* behalf of persons unp^hed by 

them; and those were sir George Renynn, Ift 
\ 
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Ricbard Gurney, Lord Mayor of London, and ) 
the earl of Stamford; according unto whicii, 
xny lords have ordered, that the lord Mordaunt^s 
counsel shall be heard, to plead in his defence; 
for which business their lordships are now 
ready/^ 

Upon this, sir Robert Atkins, one of the 
' Managers for the House of Commons, an- 
swered, ** That he craved leave to acquaint 
the House of Commons with their lordships’ 
Resolutions, because they receive their instruc- 
tions in this business from the House of Com- 
mons And so departed. 

January 31. 

The Committee of the Commons that were 
appointed to matinge the Evidence against the 
lord viscount Mordaunt upon his Impeachment, 
were admitted to the bar (the lord viscount 
Mordaunt sitting near the bar upon a stool, un- 
covered). 

Sir Robert Atkins said, He and the rest 
were commanded by the House of Commons to 
attend their lordships concerning those two 
things desired by the House of Commons lately 
in the case of the lord viscount Mordaunt: 1. 
Concerning counsel not to be allowed to the 
lord viscount Mordaunt. 3. Concerning his 
Standing without the bar. 

** Touching the first, the Comtnons do ac- 
qiuiesce in their lordships’ Resolution, for ad- 
mitting him counsel in this case, that so he 
may want no help for his defence, though the 
contrary hath been a favour not denied to the 
House of Commons formerly. 

** But as concerning his sitting within the 
bar, the Commons are not satisfied that the 
lord viscount Mordaunt should have such great 
respect shewed him, in regard their lordships 
did not meution any precedent for it ; and the 
Commons conceive persons in the like case 
bave constantly used to ^taiid without the bar : 
Therefore they were commanded bv the House 
of Commons to entreat their lordships to com- 
mand the lord viscount Mordaunt to stand with- 
out the bar.” 

Upon this, the Committee of the House of 
Commons withdrew. 

And the Lords took this" business into serious 
consideration, as highly concerning the Judica- 
ture of their lordships (the lord viscount Mor- 
daunt standing in the place where he sat during 
the presence of the Committee of the House 
of Commons) : And Resolved, That the 
Speaker, by the directions of this House, should 
return this Answer to the Committee of the 
House of Commons : 

That their lordships have further cun- 
fidered of the desire of the House of Coin- 
XDOnt, in relation to the place and posture 
wher^ the lord Mordaunt shall appear to 
make his defence; and judging it a right in- 
herent 4n eRery court, to order and direct such 
bircumstances, and matters of form, that can 
Imve Of influence to the prejudice of justice, in 
tueh^my as they shall judge fit, where the 
imt are net settled otherwise by any positive 


rule, do confirm the order already made in this 
case, as just and equal; and do wish you to 
proceed to matter of substance.” 

The Committee of the House of Commons 
were called in again, and received the afore- 
said resolution of this House. Wliere upon sir 
Robert- Atkins begged their lordships’ pardon 
for not agreeing to their lordships herein ; hut 
desired leave that they may resort to the 
House of Commons, for their directions here- 
in. 

February 1. 

A Message was brought from the Commons, 
by Mr. Seymour and others: To desire a 
Conference touching the manner of the pro- 
ceedings upon the Impeachment against the 
lord viscount Mordant. 

The Answer returned was : That their lord- 
shipshave taken their message into conj^idcration, 
and will send an answer by messengers of their 
own. 

Upon this Message, it is ordered. That the 
committee for privileges do meet to-morrow iu 
the afternoon, and consider whether ever the 
House of Commons desired any Conferences 
concerning the manner of proceeding upon 
judicature before their lordships ; and to search 
what Messages and proceedings liave been 
upon cases of judicature : and to report the 
same to this House. 

February 4. 

The Lord Chamberlain reported, << That the 
Committee of Privileges have considered of 
some Precedents concerning the Message from 
the House of Commons, concerning the manner 
of proceedings upon the Impeachment against 
the lord viscount Mordaunt; and their lord- 
ships’ opinion is, That none of those precedents 
they have seen do come home to the business ; 
but the precedents being ready, they leave it 
to their lordships’ pleasure, whether to peruse 
any of them.” 

The House commanded these Precedents fol- 
lowing to be read ; as, 

“ Prirno Jacobi, 26 Mail ; a Message from 
the House of Commons, concerning the bishop 
of Bristol, who w as complained of for Writing a 
book against the Union of England and Scot- 
land ; and ultimo Maii, there was a meeting be- 
tween Select Committees of both Hpuses about 
the same; and 5th June, the said ,bishop made 
an acknowledgment of his error, before a Com- 
mittee of both Houses.” 

Another Precedent was in 12 Jacobi, 28 
May ; a Message was brought from the llousa 
of Commons, against the bishop of Lincoln, for 
some words he spoke in the L(»rds’ House. 

The 4th of June, another Message was 
brought from the House of Commons against 
that business. 

After a serious consideration and debate ; 

The question being put, ** Whether to grant 
a Conference with the House of Commons, 
upon the desire of a late* Message from the 
House of Commons, concerning the manner of 
prooeedings upon the Impcach^nt of the lord 
2 
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viscount Mordaunt?'' It was resolved in the 4iP- 
hrmative. 

A Message was sent to the Commons, to let 
them know, that their lordships are now rcadjr 
to give them a present Conference, in the 
Painted Chamber, by a Committee of both 
Houses, touching their Message concerning the 
Impeachment against Che lord viscount Mor- 
daunt. 

The Messengers return this' Answer : Tli.at 
they have delivered their Message to the House 
of Commons. 

The House of Commons being ready, the 
Hnusc of Lords was adjourned iluring pleasure, 
find the Lords went to the Conference; which 
being ended, tbe House was resumed. 

The earl of Anglesey reported to the Lords 
the J tlcct of the late Conference with llie Com- 
iilbns, conrrrning the business of the lord vis- 
count iMurdiiuni's Impeachment: 

“ The Commons of England, in parliament 
assembled, desired this C(iiifereiicc, to continue 
a good correspondency betwixt the two houses, 
and to preserve the ancient manner of pro- 
ceedings ill parliament, in taking notice of their 
lonlsIiipsMust Answer, adjudging it a right inhe- 
rent in every court, to order and direct such 
circumstances and matters of form, that can 
have no influence to the prejudice of justice, 
in such a way as they shall judge tic, where the 
Same are not settled otherwise by any positive 
rule. 

The Commons conceive that the first part, 
the admitting the lord Mordaunt to the place 
now given him upon his trial, may have influence 
to the prejudice of justice, by the intimidating 
of witnesses, when they shall see the lord Mor- 
fjiuint admitted to so extraordinary a favour, 
being a person of great command, and divers 
of tlieNvitucsscs living under bis command. 

As to tile other part of the Lords’ A nswer. 
That all courts have power to settle circum- 
stances in matter of form, that have no in- 
fluence to the pr^udice of justice, in such way 
as they shall judge fit,: where it is not settled 
by any positive rule the Commons conceive 
that precedents amount to a positive rule ; and 
the manner of persons accused appearing at 
their trials was settled in the earl of Middlesex* 
case before cited, and that was ruled by the 
search of precedents. 

“ And they added, that as they are very ten- 
der of the rights and privileges of their lord- 
ships, so they hope their lordships will be of 
theirs ; and concluded, that when this point of 
^ form shall be settled by the lord Mnrdaunt’s 
coming to the bar, they shall be ready, accord- 
ing to their lordships’ wish, to proceed to matter 
of substance.” 

Upon serious consideration hereof, the House 
of Lords resolved, To let the Commons know, 
ilje Lords are resolved, that their fonner An- 
swer, given to thte Commons the 2Qth of Ja- 
nuary last, and confirmed the 31st of January, 
shall stand ; and a* Conference to be desir^, 
yyherein the Lords that are to manage the Con-. 
tV^rence ate to signify their lordships’ coiitinu- 
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ance of their former order ; in which their lord- 
ships are further confirmed by the precedent 
the bishop of Landalf^s case, 18 Jacobi, and 
the earl of Siamfitrd’s case, 1645 ; and to 
let them know further, that their lordships will 
be ready to-morrow morning, to proceed in 
the business. 

A Message was sent to the Commons!, to let 
them know, that the Lurds intend to sit this af- 
ternoon, at five of the clock ; at w'hich lima 
■their lordships desire a Conference, by a Com- 
mittee of both Houses, in the Paint^ Chamber, 
concerning the subject matter of the last Con- 
ference, touching the Impeachment of the lord 
viscount Mordaunt. 

February 4. 

The Messengers sent to the Commons return 
with tins Answer: That the Coninioiis will give 
a Conference, as was desired, this morning. 

The House was aiijourued during pleasure, 
and the Lords ivent to the Coiifcrcuce ; which 
being ended, the House was resumed. And the 
earl of Anglesey reported, That the Lord's 
that managed this Conference had obeyed their 
lordships’ direction, in urging those precedents 
ai were given them in charge.” 

February 5. ^ 

A Message was brought from the Commons, 
by sir Robert Holt and others; who said, ** He 
was commanded by the Commons to desire a 
Free Conference, upon the subject matter of 
the Irtst Conference, concerning the Impeach- 
ment against the lord viscount Alordauiit.*’ 

The House taking this Message into serious 
consideration ; and, after a long debate, the 
question being put, Whether to grant a Free 
Conference to the House of Commons in this 
matter?” It was resolved in the negative. 

The Messengers of the Commons being call- 
ed in ; the Speaker, by directions of the House, 
gave them this Answer : 

“ That the Lords have already stated the 
manner of proceedings in the Impeachment of 
the lord Mordaunt ; and have declared it in 
their last Conference, anil in that Conference 
gave the House of Commons notice that the^ 
were ready to proceed tliis morning in that bu- 
siness; they adhere to their former resolution, 
and are ready to proceed in the trial.” 

February 6. 

A Message was brought from the Commons, 
to desire a Conference, upon an Answer deli- 
vered to their Mesifengers who desired a Free 
Conference w'irh their lordships upon the Im- 
peachment of the lord viscount Mordaunt. The 
Answer returned was : That their lordships w^iii 
take their Message into consideration, and will 
send sin Answer by Messengers of their own. ^ 

February 7, 

A Message was sent to the Commons to let 
them know, that the Lords will be 'ready 
give a Conference, by a committee of bota 
Houses, at XI of the dock, in the PAtOtctf 

3 F ^ 
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Chamber, upon the matter thej desired a Con- 1 
ference' yesterday. I 

The Messengers sent to the Commons return, 
this Answer : That they will come to the Con- 
ference, (IS is desired. 

The Commons being come, the House was 
adjourned during pleasure, And the Lords went 
.to the Conference ; which being ended, the 
House was resumed. 

The earl uf Anglesey reported the effect of 
the Conference with the House of Commons ; 
which was managed by sir Robert Atkins, who 
said, That the House of Commons ; have 
desired this Conference concerning tlieir lord- 
ships Answer to a Message concerning a Free 
Conference. In their lordships’ Answer in ef- 
fect, their lordsdiips denied a Free Conference. 
He said, lie was commanded to acquaint 
their lordships, chat Conferences, and Free 
Conferences, when desired, are essential to 
the proceedings of parliament, the only 
means to preserve the good correspondence 
between the two Houses of parliament : and 
the denial thereof, destructive to the proceed- 
ings of parliament, and unprecedented.” 

Upon a serious debate hereof ; the Question 
being put, Whether to desire a Free Con- 
ference from tlie House of Commons upon the 
subject-matter of the lust Conference ?” It was 
resolved in the Alhnnative. 

A Message was sent to the Commons, to 
desire n present Free Conference, in the Paint- 
ed Chamber, by a conuiiittce of both Houses 
concerning the subject-mutter of their last 
Conference. 

The Messengers return with this Answer: 
That the Commons will give a Free Conference 
as is desired. 

The same Lords as reported the lust Con- 
ference, are appointed to manage this Free 
Conference ; and the House gave them these 
directions : 

1. To let the Commons understand, that 
this Conference their lordships desire, not in 
reference to the Free Conference lately debited 
by them, but in rfrhition to the assertion of the 
Commons in their last Conference, which their 
lordships can no way allow ; and therefore 
commanded the Lords that are to manage this 
Free Conference, as to justify the proceeiliiigs 
of their lordships, so to make it appear to the 
House of Commons, that what they have done 
is neither destructive to the proceedings of 
parliament, nor unprecedented. — Then to hhe 
the precedent of 1 II. 4. No. 79, about judica- 
ture in parliament. — And to urge the precedent 
of Jac. when the Lords denied a Conference 
to the House of Commons ppon the point of 
Impositions. — And iheir lord<>hips are to offer 
what otlicr arcumonts they think fit to offer to 
assert the proceedings of this Mouse, and to 
destroy the assertions of the House of Com- 
mons.” ^ 

Then ihe House was adjourned during plea- 
sure, and the Lords went to the Conference; 
which being ended, the House was resumed. 

Thf earl of Anglesey reported, Timt the 


Lords that were appointed to manage the last 
Free Conference have kept to their lordships' 
directions : and did justify the proceedings of 
tbeir lordships, and made it appear to the 
House of Commons, that what their lordships 
bud done is neither destructive to the proceed- 
ings of parliaments nor unprecedented ; wherein 
they took this method ; 

First, They took notice, that their lord- 
ships desired this Conference, not in reference 
to the Free Conference lately desired by the 
Commons, but in relation to the assertion or 
position of tHe Commons in their last Conference 
this morning, which their lordships could no 
way allow ; for that their lordships had proceed- 
ed with great justice and caution in this affair, 
and little expected that, after their lordships 
Lad, upon three solemn Debates, two whereof 
were upon Conferences, given the same rule 
thrice, the House of Commons should insist 
further, and that in so positive a way as their 
last Conference imported ? whereupon tiieir 
lordships, be ing desirous to part with that House 
in that good union and luir correspoiideiice 
with which this session began, and understand- 
ing that Lis Majesty intended to prorogue the 
parliament to-morrow, that there might not 
want time, but the Commons might huve op- 
portunity of free debate, and receive satisfac- 
tion, their lordships had thus presently ap- 
pointed them a Free Conference, upon their 
own assertion, wherein, by the freedom their 
lordships Khali use, the Cuminons will have a 
proof of their kindness, and desire of good iii- 
tclligoiice. 

** Thereupon their hirdships urged, that what 
they had done in this cause (wdiicli theCom- 
nioiis called denying in effect a Free Conference, 
was so fur from being destructive to the pro- 
ceedings of parliament, that their lordships cm * 
ceived it e.ssential to the preserving thereof ; 
judicature in parliament, by the parliament 
Roll of 1 11. 4. No. 79, Vielonging only to that 
House, and not to' the Commons ; and this hv 
protestation of the Commons themselves. If 
judgment liie principle, much more all circum- 
stances, and the ruling of proceedings leading 
thereunto ; a right inherent in all courts, 
without which no judicature can proceed. 
And shall this be denied to this, the highest 
court } or shall it be in the power of tht House 
of Commons to confer as long as they 'please 
upon ciicumstaiitials and matters of form, to 
the losing of the substance? If this should he 
allowed, it would render it iinpossihle fur the 
Lords to do justice, either in contfeiuning or 
acqiritting; but the Commons might, if they 
please, delay in Conferences upon Forms, until 
the very delay, by the charge of counsel and 
v'itnesses, prove a punishment before trial, 
and so judicature in parliament prove a griev- 
ance and oppression to the subject, instead of 
justice. If three rules, given solemnly at 
aforesaid, shall not conclude, w here shall de- 
bates period ? Their lord'^lrips are so far from 
accounting judicatur*? a right and privilege worth 
Uie iutistiog ou upon such terms^ that they had 
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rather see it fairly buried, than so to enjoy it, 
when they can neither justly punish nor acquit 
persons accused; and, alter having deli\*ered 
their own judgment upon as full and free debates 
and consideration as they are capable of, to be 
further pressed, looks too like an importunity 
that former times have not been so unhappy 
ns to meet with, and they little expected Irom 
this llou:$e of Commons. And their lordships 
are coiilideiit that House intended no attempt 
upon their lordships’ judicature. Other argu- 
ments were used against the lirst part of the 
Commons’ assertion. 

As to the second part of the assertion, that 
it was unprecedented, their lordships evinced 
the contrary by tlie precedent of I Jacobi, 
produced and urged for the denial of a Confer- 
ence to tlic House of Commons upon the point 
of Imposition, the dm ling subject of debates 
in tiiat House, and whereon they might best 
of any thing insist to confer. Their lordships 
doubted not, if they had taken time, more 
precedents would occur ; but one was suffici- 
ent to destroy their general assertioii. 

1 he Commons hereupon, vid. Sir Robert 
Atkins, Mr. Waller, sir Tlminas Meares, and 
sir Francis Goodrick, by turns, told us, “It 
would be too great a disregard to v%hat we had 
so fully ottered, to make any present answer 
or give their own sense to what their lordships 
had delivered ; besides, they were nor provided 
nor instructed to discourse this matter now, 
being unexpected ; and that tht y conceived a 
Conference ought regularly to have been de- 
sired by the Lords before this Free Conference, 
that they might have been convinced with the 
Lords’ reasons, or had some point issued to 
treat and confer upon.” 

“ 'Fo that the Lords replied, ** That they , 
were not now to dispute th.ii ; the Commons, 
having agreed to a Free Conference, allowed 
it to be regular, and they doubted not many 
precedents warranted it ; but, if they had con- 
ceived otherwise, the House of Conunons might 
have declined it.” 

“ The Commons acknowledged, * They had 
had it in debate in their House; but finding 
that, if they had refused us a Free Conference, 
tliey fiad dune the same thing they took excep- 
tion at in our proceedings, they had agreed to 
our desire ; and, insisting again that they were 
not provided to confer upon what we had ar- 
gued so largely, they desired bftfive to resort to 
tlieir bouse, to acquaint the Cotiimdhs with the 
particulars delivered by the Lords, and receive 
their directions ; and according to what further 
order they should receive, they would attend 
their lordships.’ 

“ The Lords said, * They could not but won- 
der to sec them wave a free conferring upon an 
assertion of their own, stated at’the last Con- 
ference by themselves, and being the whole 
matter then delivered, and that so positively, 
that sure it was done upon some debate and 
consideration. We conceived we had giveu 
them an advantage by appointing a Free Con- 
ference immediately upon their own Confe- 
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rence ; but were so well assured of our just and 
warranted proceedings, that they might see we 
were ready to assert them by arguments, pre- 
cedents, and debate. If the Commons were 
not now ready, the failing was not on our part 
and they might use their Jiherty ; conoJuiling, 
that we had, by this Conference, manifesto 
our desires of closing with a fair correspondence, 
when we undertook a Free Conference on the 
sudden, upon some disadvantage.’ And so, 
with mutual expressionsof kindness, we parted ; 
the Commons desiring to have the liberty to 
peruse the Journal of I *2 Jacobi, wherein the 
precedent is that was cireii by their lordships; 
which we promised them. 

But the whole of this dispute was put an 
end to by the king’s coming, on the following 
day, to the House of Lords and proroguing 
the Parliumeiit. 

On the .Q5tlj of October, 1667, Mr. TViy- 
Iciir, in a subsequent session, exhibits another 
IViition, v\ith Articles of Impciichinriit an- 
nexed, agninst the lord vi^count Mordaunt ; 
which Wi re read, and Mr. Taylcur was called 
in and affirmed bo was ready to make? out llie 
matter contained therein. — A Committee is 
appointed to consider of this Petition and Ar- 
ticles, and to examine, what new matter is in 
them, not contained in the Articles and Petition 
formerly exhibited, and to state what that new 
matter is*”, and the progress and proceedings 
ill this business in the former session. — 'J'his 
committee are ordered, on the 7th of December, 
to compare those Articles with the funner; and 
oil the 14th of December, they are din cted to 
hear nnd examine witnesses on behalf ot the 
ord Mordaunt, and all others concerned, before 
they make their reportf. 

* “ The direction to the Cominittee to exa- 
mine, what new matter is in this Petition and 
Articles, not contained in those formerly exhi- 
bited, implies, that it could be only in this new 
matter, that the House could be now interested 
— every thing, which was alleged in the former 
Petition and Articles, remaining in die state, in 
which it was interrupted by the prorogation ; 
and, as far as that complaint extended, liable 
to be proceeded in whenever the Commons 
should please, without any further enquiry or 
Examination. — In the first volume of Grey’s 
Debates, page 3, it is expressly stated, that it 
is only the new matter of the Petition and Ar- 
ticles, which was referred to the committee. 

4 Hatseil. 

t ** Nothing further appears in the .Tournal 
relating to this matter ; it should seem (from 
what lord Danby says, in his speech in ihe 
cotirt of king’s bench on the 27th of May 1682, 
which is reported in the State Trials, vol. 11. p. 
744)lhat about this time, lord Mordaunt was 
advised to take out a pardon from the king for 
these offences.’’ 4 Hatseil. 

“ The Hoase of Cominons impeached the 
lord viscount Mordaunt, constable of Windsor 



$071 STATE TRIALS^ 18 Charles IL 1666 . — Sxaminaiians concerning [808 


CRStle, for imprisoning Mr. Tayleur, who in- 
tended to stand for one of the burgesses for 
Windsor ; which I mention, because the said 
Tayleur was a prisoner for debt in the town 
risoiii when be intended to stand for h inetn- 
er of this parliament, and was taken tiictice 
by tlie lord Mordaunt’s soldiers, to be put in 
bold in the castle ; which lets us a little into 
the truth of the archdeacon’s rich and wise 
men before spoken of. The Inipeaclimeiit of 
die lord Mordaunt, who was the king’s ser- 


vant, disgusted the king, according to Ecliard^ 
though Tayleur was his servant also. The 
greatest importance of it was, that it caused 
a niiHiiiiderstanding between the two Houses, 
wliicli lasted to the end of the sessions, when 
the Speaker, Turner, made a speech of un- 
conscionable length, February the Btb, at which 
time tlie king also spoke almost as long ; and 
then the lord Roberts, lord privy-seal, proro- 
gued the parliament to tlie lOtti day of Oc- 
tober.” Oldiiiixon. 


S24. Examinations concerning the Eiuing of London 
18 CUAULES II. A. D. 16‘6’6.* 


Upon tlie second of September 1660, tlie fire' within the walls unbiirnt. Eigbty-nioe parish 
began in London at one Farryner’s bouse, a churches, besides chapels, burnt. Eleven pa- 
baker, in Fudrfiiig-iaiic, between the hours of rishes within the walls yet standing. Uuuses 
one and two io die momiiiLS and continued burnt, 13,200. 

burning until the 6th of September following; Per Jonas Mooue, ? c . 

consuming, as by theSurveyois appears in print, Ralph Gatkix, J ‘ uiveyors. 

373 acres within the walls of the citv of Lon- 


don, and 63 acres 3 roods without the walls. Upon the 18th of September, 1666, the Par- 
There remains 73 acres 3 roods yet standing liainent came together ; And upon the 23th of 


• From a Pamphlet, entitled, ‘‘ A True and 
Faithful Account of the several Informa- 
tions exhibited to the lion. Coininiltee ap- 
** pointed by the Parlianieut to cn(|uire into 
the late dreadful Firing of the City ui’ 
London. Together wiili other Informa- 
tions touching the Insolency of Popish 
** Priests and Jesuits; and the Increase of 
Popery, broiiglit to tlie lion. Committee ap- 
" pointed by the Parliament for that purpose. 

“ Printed in the Year 1667.” 

How this calamity was brought- upon the 
City of London will probably never be ascer- 
tained. The following is Burnet's account of 
the matter : 

'*To compleat the miseries of this year: the 
plague was so sunk in London, tliat the inha- 
bitants began to return to it, and brought with 
them a great deal at manufacture, wliicIi was 
lying on the hands of the clothiers and others, 
now in the second year of the war, in wbjch 
tiadc and all other consumptions were very 
low. It was reckoned, that a peace must 
co.ne next winter. The merchants were upon 
that preparing to go to market as soon as pos 
sible. The summer liad been the dryest that 
was known of some years. And Loncion being 
for the most part buili of timber filled up with 
plaister, all was exirenn- ilry. On the second 
ofSeptember a fire brok out, that raged for 
three days, as if it luid a cominission to devour 
every thing that was in its way. On the founh 
day it siopt in the midst of very combiistibi 
matter. 

1 will not enlarge on the exte.nt nor the de- 
struction made by the fire many books are 


full of it. Tliat which is still a great secret is, 
whether it was casual, or raibcd on design. 
The English fltct had landed on tlie Vly, an 
island lying near tiie Texell, and had burnt it ; 
upon which some came to De Witt, and offered 
a revenge, tliat, if they were assisted, they 
would set London on 6 re. lie rejected the 
propusitioil ; for he said, lie would not make 
the breach wider, nor the quarrel irreconcilable. 
He said, it was brought linn by one of the La- 
budists, us sent to them by some others. He 
made no father reflections on the matter rill 
the city was burnt. Then he began to suspect 
tliere had been a design, and that they had 
intended to draw him into it, and to lay the 
odium of it upon the Dutch. But he could 
hear no news of those who had sent that propo- 
sitiuii to him. In the April before, .some com- 
•nun-w'cahiis-ineii were found in a plot, and 
hanged ; who at their execution confessed, 
they had been spoken to, to assist in a design of 
burning London on the second of September. 
This was printed in the gazette of that week, 
whicli I myself read. Now the fire breaking 
out on the second made all people conclude, 
thiit iLt;re was a design some time before on 
fool for doing it. 

The Papists were generally charged with it. 
One Hubert, a French Papist, was seized on 
in Essex, as he w^as getting out of the way in 
!>rcat confusion. He confessed, he had begun 
the fire, and persisted in his confession to his 
death, for he was hanged upon no other evi- 
(bnee but that of his own confession. It is 
true, he gave so brokon sm account of the 
whole matter, iJuu he was thought mad. Yet 
he vvas bliodiblded, apd carried tot several 
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the same mouthy the House of Commons ap^ 
pointed a Committee to enquire into the causes 
of the late Fire, before vrhoin the following ii>- 
formations were given in, and proved before the 
Committee; as by their report will more clearly 
appear, bearing date the 32nd of January 1666. 
And upon the 8tii of February following, the 
parliament was prorogued ; before they came 
to give their judgment thereupon. 

September 25, 1666. 

Resolved, &c. That a Committee be ap- 
pointed to enquire into the causes of the lute 
fire, and that it be referred to 
Sir ChiirUs llarbord, Sir Solomon Swale, 

Mr. Sandys, Sir Thomas Tomlins, 

CuL iJirch, Mr. Seymour, 

Sir Jitioeit Brook, Mr. Fincli, 

Sir Tho. Littleton, Lord Herbert, 

Mr. Sir John Heath, 

Mr. Junes, Mr. Milliard, 

places of the city ; and then, his eyes being 
opened, be was asked, if that was the place : 
niid be being carried to wrong placts, alter be 
looked roLii'.il about for ^onie time, he said, 
that was not the place : but when he was 
hrougnt to riie place whore it first broke out, 
he atUrtned tluu was the true place. And 
Tiliotson rold me, that Howell, then the re- 
corder of London, was with him, and had 
much discourse with him ; and that be con- 
cluded, it was impossible tlial it could be a 
jncliincholy drea»n : the horror of the fact, and 
the terror of<leatb, and perhaps some engjig. - 
ments in confession, inii^ht put him in such 
disorder, that it was not possible to draw ; 
clear account of any thing from him, but of j 
what related to himself, 'i'illotsoii, wlio be- 
lieved tliat the city was burnt on design, told 
me a circuinsuuice that made the Papists em- 
ploying sucli a crazed man in such a service 
more credible. Langhorn, the Popish coiiii- 
seilor at law, who for many years passed lor a 
Protestant, was dispuicbiiig a half-witted mmi 
to manage elections in Kent before the Ue- 
storatioii. Tillotson, being present, and ob- 
serving what a sort of man he was, asked I.ang- 
horn, how he could employ him in such ser- 
vices. Langhorn answered, it was a maxim 
with him in dangerems services to employ none 
but half-witted men, if they could be but se- 
cret. and obey orders : for if tliey should change 
their minds, and turn in formers instead of 
agents, it would he easy to discredit them, and 
to carry olf the weight of any <)iscoveries they 
could make, by shewing they were madmen, 
and so not like to be trusted in critical things. 

** The most extraordinary passage, though it 
is but a presumption, was told me by Dr. Lloyd 
and the countess of Clarendon. The latter 
had a great estate in the !New River that is 
brought from Ware to London, which is brought 
together at Islington, where there is a great 
room full of pipes' That convey it through all 
tlie streets of Londt>n. The constant order of 
that matter to set uU the pipes a running 
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Sir Richard F»>r(l, ' Sir Robert Atkins, 

Mr. Rob. Mill ward. Sir Thomas Gower^ 

Sir William Lowther, Mr. Trevor, 

Sir Uicharti Vatley, Sir Thomas ClilFord, 

Sir Rowland Uccklcy, Sir Hen. Ca!Sar, 

Sir Tlioinns Allen, Sir John Munson, 

Mr. Whorwood, Sir .Toim Chai lton, 

Mr. Coventry, Lord Ancram, 

Serj. Maynard, Mr. Prpis, 

Sir Jo. Talbot, Sir Uicbnrd Everard, 

Mr! Morley, Mr. Crouch, 

Mr. Gariaway, Mr. Merrel, 

Sir Fran. Ooodrick, Sir Will. Hickman, 

Col. Sirangways, Sir Richard Brown, 

Sir K«lvv. Masspy, Mr. Maynard. 

Sir EJiii. Walpool, 

And they arc to meet to-morrow’ at two of 
the clock in the aftt moon, in the Speaker’s 
cliaiuher ; and to send for pvrsoub, papers, 
and records. 

Wm. Coi.DEsnoRouGH, Cl. Dorn. Com. 

1 - ■ ■ — — ■ ■ ■■ 

on Saturday nigiit, tliat so tiic cisterns might, 
be all full by Smidsiy morning, there being a 
more than ordinary cotisiijnpiiun of water on 
that day. There was ond Clr.iiit, a papist, 
umlcT whose name sir William rcUy piihlibhed 
his Observations on the Bills of Mortality s 
lie had some time before applied himself to 
Lloyd, who had groat credit with the countess 
of Clarrmion ; and said, lie could raise that 
ostuto cvuisidorably, if she woulil make him a 
trustee for her. Ilis scIictik s wtre probable : 
And he was made one of the board that go- 
verned t la* t rmaier : .And by that be Imd a 
right to comt- as uflpn as lie pleased,* to view 
their works .TL j^hngCr)n. Hi* ivent thither tho 
Saturday, hefor.* tlie lire broke out, and culled 
for iho key of the p:!ico whert the heads of the 
pipe's were, aiul turiM'd all the cocks that 
were then open, ami litopt the wafer, and went 
away, mid carried llie keys with bim. Sd 
when tlie fire broke mit next morning, they 
opened the p’pes in the streets to find water, 
hut there was none. And some hours were lost 
in sending to lslii>glon, ^where the door was to 
be broke open, ami tlie cocks turned. And it 
was Ion*; In fore the water ■ got to London. 
Omni indeed denied that he had turned the 
cocks. But (he oliirer of the works aflirmed, 
that he liad, according to order, set them ail a 
ruiniintr, and that no person had got the keys 
from liim, besides Grant who confessed he had 
carried away the keys, but pretended he did it 
without dfbigii. There were many other 
stories set about, as that (he papists in several 
places had asked, if there was no news of the 
burning of London, and that it was talked of 
in many parts beyond sen, long before the news 
xould get thither f'om London. I'l this mat- 
ter I was much deurinined by what sir Tho- 
tsas Littleton, the fattier, told me. He was a 
man of a strong heady and bound judgment. 
He had just as much know-lcdfie in trade, his* 
tory, the disposition of Europe, and the consti* 
tution of Engiatid, as sorted to feed aod direct 
his own though[9| and AO mote* Uo lived all 




811] STATE TRIALS, 18 Charles II. 1666. — ExaminaiUnu eoncaming (819 


October 9, 1666. 

Ordered, that the members fwllowing be add- 
ed to the Commi(te«; appointed to enquire into 
the capses of the late Fire, viz. sir John Pelham, 
Mr. Hugh Buscowen, Mr. Giles nungerlord, sir 
William Lewis, sir (jilberc Gerrard, sir John 
Brainpstoiie, Mr. MiUvard, Mr. Buscoweii ; 
and ail the members that .sene for the city of 
London. W. GoLDEsiiRoecii, Cl. Dotn. Com. 

October 16, 1066. 

Ordered, That Mr. Davies, sir Tho. Higgins, 
Mr. 8t. John, sir Hicliard Franklin, sir I'ho. 
Tompkins, Mr. Devereux, Mr. Millard, Mr. 
Lewis, Mr. Dodswell, sir Janies Thyn, Sir 

the summer long in London, where I was his 
next neighbour, and hud for seven years a con- 
stant and daily conversation with him. lie was 
Treasurer of the navy in conjunction with 
Osborn, who was afterwards Lord Treasurer, 
wiio supplanted him in that post, and uot it ail 
into hi.s own hands. He had a very bad opi- 
nion of tlie king ; and thnught, that he had 
worse intentions than his brother, but tlmi he 
had a more dexterous 'vay of covering and 
managing them ; only his hiziness made him 
less earnest in prosecuting them. He had ge- 
nerally the character of the ablest parliament 
roan in his time. His chief estate lay in the 
city, not fa/* from the place where the fire 
broke out, though it did not turn that way. He 
was one of the committee of the House of 
Commons, that examined all the presumptions 
of the city's hcitig burnt on design : And he 
often assured me, that there was no clear pie- 
sumptiun made out about it, and that many 
stories, which were published with good as- 
surance, came to nothing upon a strict examina- 
tion. He was at that time, that the inquiry 
was made, in employment at court. S.o, whe- 
ther that biassed him, or not, 1 cannot tell. 
There was so great a diversity of opinions in 
the matter, that I must leave it under the same 
uncertainty in which I found it. If the French 
and Dutch had been at that time designing an 
impression elsewhere, it might have been more 
reasonable to suppose it was done on design to 
distract our affairs. But it fell out at a dead 
time when no advantage could be made of 
it. And it did not seem probable, that 
the Papists had engaged in the design, 
merely to impoverish and ruin the nation ; 
for they had nothing ready then to graft 
upon the confusion that this put all the pco- 

E lc in. Above twelve thousand houses were 
urnt down, with the greatest part of the 
furniture and merchandize that was in them. . 
Alljmeans used to stop it proved* ineffectual; 
tho* the blowing up of houses was the most 
effectual of any. But the wind was so high, 
tliat fleaks of fire and burning matter were car- 
ried in the air cross several streets. So that 
the fire spread not only in the next neighbour- 
hood, but at a great distance. The king and 
the duke were almost all tlie day lyng on horse- 
back with the guards, seeing to^all that could 


Edw. Pierse, Mr. Coleman, sir Tho. Allen, Mr. 
Giles Ilungerford, Mr. Churchill, be added to 
the committee a]>pointed to inquire into the 
causes of the late Fire. 

Wm. Goldesbrough, Cler. Dorn. Coni. 
. The honourable committee, according to the 
foremeiitioncd orders of the house, did meet in 
the Speaker’s cliainher, and having chosen Sir 
Robert Brooke for their chairman, proceeded to 
receive many considerable informations from 
divers credible persons, about the mutter where- 
w'ith they w'(:‘re intrusted, and thereupon did at 
last agree that sir Robert Brook should make 
the cijsuiiig Report to the honourable House of 
Commons. 


be done, cither for quenching the fire, or for 
carrying off persons and goods to the fields all 
about London. I'he most astonishing circum- 
stuiice of that dreadful conflagration was, that, 
notwithstanding the great destruction that was 
made, and the great contusion in the streets, 
I could never hear of any one person that was 
cither burnt, or troddtm to death. The king 
was never observed to be so much struck with 
any thing in his wiioJe life, as with this. Bui 
the citizens weic not so well satisfied with the 
duke’s behaviour. 1 iu y thought he looked too 
guy, and loo little conccrncrl. A jealousy of 
his being concerned in it was sjiread about 
with great industry, hut with very little ap- 
pearance of truth. Yet it grew to be gra- 
duully believed, chiefly after he owned he was 
a Papist.” Burnet. 

It was upon the first day of that Septem- 
ber, in the dismal year of 1666 (in which many 
prodigies w'cre expected and so many really 
fell out) that that mcriiorable and terrible fire 
brake out in London, which begun about micl- 
niglit, or nearer the morning of Sunday, in a 
baker’s Jiouse at the end of Thames-street next 
the Tower, there being many little narrow al- 
leys and very poor houses about the place 
where it first appeared ; and then finding such 
store of coinhuslible inateriaU, as that street is 
always furnished with in timber- houses, the fire 
prevailed so powerfully, that that whole street 
and the neighbourhood was in so short a time 
turned to ashes, that few persons had time to 
save and preserve any of their goods; but were 
a heap of people almost as dead wiih the sud- 
den flistraclion, as the ruins were which they 
sustained. The magistrates of the city assem- 
bled quickly together, and with the usual reme- 
dies of buckets, which they were provided 
with ; but the fire was too ravenous to be ex- 
tinguished with such quantities of water as 
those instruments could apply to it, and fasten- 
ed still upon new materials before it had de- 
stroyed the old. And though it raged furiously 
all that day, to that degree that all men stood 
amazed, as spectators only, no man knowing 
what remedy to apply, nor the inapistrates 
wliat orders to give : yet if kept nithm some 
compass, burned what was next, and laid bold 
only on botbsid^s; and the greatest apprehen- 
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The report of Sir ROBERT BROOK, 
Chairman to the Committee that was ap- 
pointed by the [louse of Commons to in- 
quire into the Fii ini;of the City of London ; 
made the 22nd January, 1067. 

Ill a Jetter from Alunson, of the 23rfl of Au- 
gust, 1666, New Stile, written from one Dural 
to a gentleman in lodging in the house of one 
of the ministers of lliG rrencii Church in Lon- 
don, called jM. llcraulr, there were these ex- 
pressions : 

“ Pray acquaint me with the truth of certain 
news which is common in this country, that 
a fire from heaven is fallen upon a city called 
Belke, situated on the side of fhe River of 
Thames, where a world of people have been 
killed and burnt, and houses also consumed*’ 
which seemed a word of C'abnl, cast out hy 
■otne that were knowing, and others that iiiiglit 
be ignorant of the signification of it. 

Mrs. Elizabeth Styles informs, That in April 
last, ill an eager discourse she had with a French 

sioii was'of the Tower, and all considerations 
entered upon hovr to secure that place. 

But m the night the wind changed ahd 
carried the danger from thence, but with so 
great and iiTcsibtible violence, that as it kept 
the English and Dutch ileeu from grappling 
when they were so near each other, so it scat- 
tered the fire from pursuing the line it was in 
with all its force, and spread it over the city : 
ao that they who went late to bed at a great 
fiistaiice from any place where the fire prevail- 
ed, were awakened before morning with tlieir 
own house's being in a fiaine; and whilst en- 
deavour was used to quench that, other houses 
were discovered to be burning, which were near 
no place from whence they could imagine the 
fire could come; all which kindled another fire 
in the breasts of men, aiiiiost as dangerous as 
that within their houses. 

Monday morning proiluccd first a jealousy 
and then an universal conclubion, that this fire 
«ame not by chniice, nor did they care where 
it began ; but the breukiitg out in several places 
at so great distance from each other made it 
evident, that it was by conspiracy and combi- 
nation. And this determination could not hold 
long without discovery of the wicked authors, 
who were concluded to be all the Dutch nnrl 
all the French in the town, though tijey had in- 
habited the same places above twenty years. 
All of that kind, or it they were strangers, of 
what nation soever, were laid hold of; and 
after nil the ill usage that can consist in words, 
and some blows and kicks, they were thrown 
into prison. And shortly after, the same con- 
clusion comprehended all the Roman t^'atho- 
lics, who were in the same predicament of 
guilt and danger, and quickly found that their 
only safety consisted in keeping within doors ; 
and yet some of tirem, and of quality, were 
taken by force out of tlieir houses and carried 
|o prison. 
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servant of sir Verc Fan, he hastily replied, You 
English maids will like the Frenchmen better 
when there is not a house left between Temple- 
Bar and Londoii-Bridge. To which she ans- 
wered, 1 hope your eyes will never see that : 
he rcplycd, This will come to pass between June 
and October. 

William Tisdale informs, That he being al)00t 
the beginning of July at the Greyhound iii St. 
Martins, with Fitz-harris an Irish Papist, heard 
him say, there would be a sad desolation in 
September, in November a worse, in December 
all would be imiti'd into one. \V hereupon he 
asked him, where ibis desolation would bef 
he answered, in London. 

Mr. Light of Ratcliff, having some discourse 
with Mr. Langhonie of the Middle-Temple, 
Barrister, (reputed a zealous papist) about Fe- 
bruiiry 16 last, after some di8COur>e in dis- 
niitatjon about religion, be took biiii by the 
hand, and said to him. You expect great things 
in 1660, and think that Rome will be destroyed, 
blit what if It be Loniloti. 

When this rage spread as far as the fire, 
and every hour brought reports of some bloody 
effects of it, worse tban in truth there were, the 
king distributed many of the privy council into 
several quarters of the city, to prevent, by their 
authorities, those inhuumiiiiies which he heard 
were^ committed. In the mean time, even they 
or any otiier person thought it not safe to de- 
clare, ^^Thnt they believed that the fire came 
hy accident, or that it was not a Plot of the 
Dutch and the French and Papists to burn the 
city which was so generally believed, and in 
the best company, that he who said the con* 
trary was suspected for a conspirator, or at 
best a favourer of them. It could not be con- 
ceived bow a house that was distant a mile 
from any part of the fire, could suddenly be in 
a flame, without some particular malice ; and 
this case fell out every hour. W4ien a man at 
the farthest end of Bread' street had made a 
shift to get out of his house his best and most 
portable goods, because ihe fire bad approach- 
ed near them ; he no sooner had secured them, 
as he thouglit, in some friend’s house in IJol- 
boni, which was believed a safe distance, but 
he saiv that very house, and none else near it, 
in a sudden flame. Nor did there want in this 
woeful distemper, the testimony of witnesses 
who saw this villainy committed, and appre- 
hended men who they were ready to swear threw 
fiieballb into houses, which were presently 
burning. 

** The lord Hollis and lord Ashley, who had 
tbeir quarters assigned about Newgate Market 
and the sirccts adjacent, bad many brought to 
them in custody for crimes of this nature; and 
saw, within a very Utile disianccftom rhe placo 
where ihtfv were, the people gathered together 
in great disorder ; and as they c»nie nearer 
saw a man in the inidiiie of them without a hat 
or cloak, pullad and hauled and very ill used, 
whom they to be a servant to the Portu- 
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Mr. KiUly of Barkin in Essex, informs, That 
one Mm. Yaxley, a papist, of Ilford in the said 
county, came unto his house, August the 13th, 
and being in discourse with his mother, said, 
They say the next Thursday ^ill be the hottest 
day that ever was in England. She replied, 1 
hope the hottest season of the year is now past ; 
to which she answered, 1 know not whether it be ! 
the hottest for weather or for action. This Mrs. ! 
Yazley coming to the same house the week after | 
the (ire, Mr. Kitely said to her with some trou* ( 
ble, I have often thought of your hot Thursday ; j 

gal ambassador, who was presently brought to ! 
thorn. And a substantial citizen was ready to j 
take his oath, * That he saw that man put his 
hand in his pocket, and ttirow into a shop a 
lii’o ball ; upon which he saw the lanisc ini- 
modiately oh fire: wherGun«»n, being on the 
other side of the way, and seeing this, he 
crifd out to the people to stop that gentle- 
man, and made all the haste he could him- 
self;’ but the people had first seized upon 
liim, and taken away his sword, which he was 
ready to draw ; and he not speaking nor un- 
derstanding English, they had used him in the 
nianner set duwn before. I'be lord Hollis 
told him wliat he ‘was accused of, and ^ that he 
^ was seen to have thrown somewhat out of 
^ his pocket, whicli they thought to he a fireball, 

* which was now on fire;’ and the people had 
diligently searched his pockets to hud more of 
tlie same commodities, but found nothing that 
they meant to accuse him of. The man stand- 
ing in great amazement to hear he was so 
charged, the lord Hollis asked him, ‘ what it 
^ was that he pulled out of his pocket, and 

* what it was he threw into the house:’ lo 
which he answered, < that he did not think that 

* he had put his hand into his pocket; but lie 

* remembered very well, that ns he walked in 
^ the street he saw a piece of bread upon the 
^ ground, which fi^ took up and laid upon a 

* shelf in the next house which is a custom 
or superstition so natural to tiie Portuguese, 
that if the king of Portugal were walking, and 
saw a piece of bread upon the ground, he 
would take it up with his own hand, And keep 
it till be saw a fit place to Jay it down. 

“ The house, being iii« view, the lords with 
many of the people walked to if, and found the 
piece of bread just within the door upon a 
boabd, where he Said he laid it ; and the house 
on fire was two doors beyond it, which the man 
^ho was on the other side of the way, and saw 
this man put bis band into the house without 
staying, and presently after the fire break out, 
(Concluded to be the same house ; wliich was 
tcry natural in the fright that all men were in : 
nor did the lords, though they were satisfied, 
itet the' poor man at liberty ; but, as if there 
femHined i^roatid enough of suspicion, com* 
Hntted him to the constable, to be kept by 
bi!m in his owti fiouSe for some hours, when 
fhey pretended they would examine him again. 
I^or were any petsons who were^eixed upon in 
the inme nsahiHtr, as Hmlmti^es wem in all 


to which she replied, It was not indeed upon 
the Thursday, but It happened ubon thh 
Sunday was sen’night after. Mrs. Ya2rey hear- 
ing this evidence produced against her, endea- 
voured to avoid the words, saying, That upon 
the 13th of August she did tell Mrs. Kitely, 
that they say the next Thursday W’ill be the 
darkest Thursday that ever was in England, but 
not otherwise ; which she aftirms to have re- 
ceived from one Finchman, an «^ld woman of 
Ilford; who being examined by a justice of 
peace to discover the truth thereof, denied that 

the parts of the town, espiecially if they were 
strangers or Papists, presently discharged, when 
there was no rcasoiiuhle ground to suspect; 
hut all sent to prison, wheie they were in much 
more secuiity tlian they could Imvc been in 
i full liberty, alter they were oiiceknoi^n to have 
! been susf.ectcd ; and most of them understood 
I their commitment to be upon that ground, 

I and were glad of it. 

“ The fire and the wind continued in the same 
excess all Monday, Tuesday, and Wednesday, 
till afternoon, and flung and scattered braniJs 
burning into all quarters; the nights more ter- 
rible than the days, and the light the same, the 
light of the fire supplying that of the sun. And 
indeed wlioever was an eye witness of that terri- 
ble prospect, can never have so lively an image 
of the last conflagration til) he behold» it ; the 
faces of all people in a wotuh rful dejection and 
discomposure, not knowing where tliey could 
repose themselves for one hour’s sleep, and 
no distance thought secure from the fire, whicli 
suddenly started up before it was suspected ; 
so that people left their houses and carried 
away their goods from many places which re- 
ceived no hurt, and whither tliey afterwards re- 
turned again ; all the fields full of Women and 
chiJdi’en, whu had made a shift to bring thither 
some goods and conveniences to rest upon, as 
safer than any houses, where yet they felt such 
intolerable heat and drought, us if they had 
been in the middle of the lire. The king and 
the duke, who rode from one place to another, 
and put themselves into great dangers atnonpc 
the burning and falling houses, to give advice 
and direction what w'as to be done, underwent 
as much fatigue as the meanest, and bad as 
little sleep or rest ; and the faces of all men 
appeared ghastly and in the highest confusion. 
The country sent in carts to help those misera- 
ble people who had saved any goods: And by 
this means, and the help of coaches, all the 
neighbour viliages were filled with more peo- 
ple than they could contain, and more goods 
then they could find room for ; so that those 
fields beanie likewise as full as the other eboot 
London and Westminster. 

" It was observed tliat where the fire prc« 
vailed most, when it met with brick buildings, 
if It was not repulsed, it was so well resisted 
thet it made a much slower progress ; and when 
it had done its worsf, that' the timber and all 
the combustible matter fell, it fell down to this 
bottom within the house, and the walls Stood 
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ever she said any such words to Mrs. Yaziy, or 
that she had discoursed with her about any 
such 'matter ; and as to the subsequent words, 
she saith Mrs. Yazl^ denies ever to have spoken 
t[iem ; but Mr. Kitely offered in her presence 
(if it should be dehianded) to bring his mother 
and wife to testify the same. 

William Ducket^ esq. a member of the 
«Iiouse, informs, That one Henry Baker of 

and enclosed the fire, and it was burned out 
without making a further progress in many of 
those places ; and then the vacancy so inter- 
rupted the fury of it, that many times the two 
or three next houses stood without much da- 
mage. Besides the spreading, insomuch as ail 
London seemed but one fire in the breadth of 
it, it seemed to continue in its full fury a direct 
line to the Tlianies side, all Cheapside from ! 
beyond the Exchange, through Fleet-street; I 
insomuch as fur that breadth, taking in both I 
sides as thr as the Tiiaiues, there was scarce a > 
house or church standing from the bridge to ■ 
Dorset-house, which was burned on Tuesday 
night after Haynard’s Castle. 

On Wednesday morning, when the kine 
saw that neither the fire decreased nor tlie 
wind lessened, he even despaired of preserving 
Whitehall, but was more afraid of Westminster- 
%bbey. But having observed by bis having 
visim all places, that where there were any 
vacant places between the houses, by whii h 
the progress of the fire was interrupted, it 
changed its course and went to the other side ; 
he gave order for pulling down many houses 
about Whitehall, some whereof were newly 
built and hardly finished, and sent many of his 
choice gaods hy water to llampton-Court; as 
most of the persons of quality in the Strand, 
who had the benefit of the river, got barges 
and other vessels, and sent their furniture for 
their bouses to some houses some miles out of 
the town. And very many on both sides the 
Strand, who knew not whither to go, and scarce 
what they did, fled with the families out of 
their houses into the streets, that they might 
' not be within when the fire fell upon their 
hoases. 

But it pleased God, contrary to all expec- 
tation, that on Wednesday, about four or five 
o^dock in the afternoon, the wind fell: and as 
in an instant the fire decreased, having burned 
all on the Thames side to the New-hoildings of 
the Inner-Temple next to White-Friars, and 
having consumed them, was stopped by that 
vacancy from proceeding farther into that 
house ; but laid hold on soine old buildings 
which joined to Ram-alley, and swept all those 
into I’ieet-street. And the other side being 
likewise destroyed to Fetter-lane, it advanced 
no farther ; but left the other part of Fleet- 
street to the Temple-bar, and alt the Strand, 
unhurt, but what damt^e the owners of the 
houses had done to themselveB by endeavour- 
ing to remove; and it ceased in all other parts 
of the town near ttib same time : so that the 
greatest care then was, to keep good- guards 
VOL. VI. 


Chippenham in the county of Wilts, coming 
firoru market with one John Woodman ofKei- 
ioway in the same county, the Thursday before 
the fire began in London, they had some dis-- 
course about the buying of a yoke of fat bul- 
locks, wherein they differed, because Wood- 
man who was to sell them was desireH to keep 
them awhile in his hands; But the said Woucl- 
inan denied so to do, for that as be ailedged, 

to watch the fire that was upon the ground, 
that it might not break out again. > And this 
was the better performed, because they who 
had yet their houses standing had not the 
courage to sleep, but watched with much less 
distraction; though the same distemper siiff 
emained in the utmost extent, ^ that all this 
had fallen out by the conspiracy of the Fi-encli 
and Du I ch with the Papists;’ and all gaols 
were filled with those who were every hour ap- 
prehended upon that jealousy, or rather npoii 
some evidence that they were guilty of the 
crime. And the people were so sottish, that 
they believed that all the French in the town 
(which no doubt were a very great number) 
were dr.iwn into a body, r i prosecute those by 
the sword who n .*re prc*jtfrved irom the fire 
and the inhabitants of a whole street have ran 
111 a great tumult one way, uptin the rumour 
that the French were inarching at tlie other 
end of it ; so terrified men were with their own 
apprehensions. 

** When the night, tliough far from being a quiet 
one, had somewhat lessened the' consternation, 
the first care the king took was, that the coun« 
try might speedily supply markets in all places, 
that they who had saved themselves from burn- 
ing might not he in danger of starving ; and if 
there had not been extraordinary care and dU 
ligeiice used, many would have perished that 
way. The vast destruction of corn, and all 
other sorts of provisions, in those parts whera 
the fire had prevailed, bad not only left all that 
people destitute of all that was to .be eat. or 
drank ; but the bakers and brewers, which in- 
habited the other parts which were unhurt, had 
forsaken their houses, and carried away all that 
was portable : insomuch as many days passed 
before there were enough in their wits and in 
their houses to fall to their occupations ; and 
those parts of the town which God had spared 
and preserved were many hours without any 
thing to eat, as well ns they who were in the 
fields. And yet it can hardly be conceived, 
how great a supjily of all kinds was brought 
from all places within four and twenty hours. 
And which was more miraculous, in four days, 
in all the fields about the town, which seemed 
covered with those whose habitations were 
burned, and with the goods which they had 
saved, there was scarce a man to be seen s. 
all ftmiid shelter in so short a time, either in 
those parts which remained of the city and in 
the suburbs, or in the neighbour villages ; eU 
kind of people €xpres5iDg.,a.. marvellous chart* 
ty towards those who appeared to he undone. 
And very man^ with more cxpedttton* tMHl 

3 G \ 
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he could not stay in the country till that time^ 
which Baker would have them delivered to 
him in, ttnd.beipg asked whither he was going, 

1 be refused to tell, asking what he had to do to 

can be conceived, set up little sheds of brick 
and timber upon the ruins of their own houses, 
where they chose rutlicr to inhabit than in more 
convenient places, though they knew they could 
nut long reside in those new buildings. 

The king was not more troubled sit any 
particular, than at the imagination which pos- 
sessed the hearts of so many, that all this mis- 
chief had fallen out by a real and formed con- 
spiracy ; which, albeit he saw no colour to be- 
heve, he found very many intelligent men, 
and even some of his own council who did 
really believe it. Whereupon he appointed 
the Privy Council to sit both tuoriitng and 
evening, to examine all evidence of that 
kind that should be brought before them, 
and to send for any persons who had been 
committed to prison upon some evidence that 
made the greatest noise; and sent for the Lord 
Chief Justice, who was in the country, to come 
to the town for the better examination of all 
suggestions and allegations of that kind, there 
having been some malicious report scattered 
about the town, * that the court had so great 

* a prejudice against any kind of testimony of 

* such a ounspiracy, that they discountenanced 

* all witnesses who entne before them to testify 
^ what they knew which was without any 
colour of truth. Yet many, who were pro- 
duced as if their testimony would remove all 
doubts, made such senseless relations of what 
they had been tuld, without knowing tlie con- 
dition of the persons who told them, or where 
.to find them, that it was a bard matter to for- 
bear smiling at their evidence. Some French- 
men’s houses had been searched, in which hud 
been found many of those shells for squibs and 
other fireworks, frequently used in nights of 
joy and triumph ; and the men were well 
known, and Imd lived many years there by that 
trade, and had no other ; and one of these was 
Che king’s servant, and employed by the office 
of ordnance for making grenades of all kinds, 
as well for the hand us for inortarpieces. Yet 
these men were looked upon as in the number 
of the conspirators, and remained still in pri- 
son till their neighbours solicited for their li- 
.berty. And it cannot be enough wondered at,' 

> that in this general rage of the people no mis- 
chief was done to the strangers, that no one of 
them w^s assassinated outright, though many 
were sorely beaten and bruised.^ 

There was a very odd accident tliat con- 
jfirmed many in what they were inclined to be- 
lieve, and startled others, who thought the eon- 
spirat^ impossible,, sinc^e no combination not 
very oisceriiible and discovered could have ,e^ 
feetted that mischief, in which the immediate 
band of God leas so visible. Amongst many 
Frenchnum wbo bad been sent to Newgate, 
there was one Hubert, a jroimg man of five or 
and twenty yeM of agei^the son of o fa-* 
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make that question : But riding a little further, 
the said VVoodmen expressed these words. 
** You are brave blatles at Chippenham, you 
made bonfires lately fur beating the Dutch, 

mous watchmaker in the city of lioan ; and 
this fellow had wrought in the same profession 
with several men in Loudon, and had for many 
years both in Roan and in I^piidon been looked 
upon as distracted. This innn confessed * that 
^ he had set tlie first house on fire, and that be 

* iiad been hired in Paris u year before to do it : 

* that there were three more combined with 

* him to do liie same thing, and that they came 

* over together into England to put it in exe- 

< cution in the time of the plague; but when 

* they were in London, he and two of his com- 

< panions went into Sweden, and returned from 

* thence in the latter end of August, and he 

* resolved to undertake i^ and that the two 

* others went away into France.’ 

The whole Examination was so senseless, 
that the Chief Justice, who was not looked upon 
as a man who wanted rigor, did not believe any 
thing he said. He was asked, * who it was in 

< Paris that suborned him to this action To 
which he answered, * that he did not know, 
^ having never seen him befere;' and in the 
enlarging upon that point he contradicted him- 
self in many particulars. Being usUed * what 

* money he had received to perform a service 

* of so much hazard,’ he said, * he had received 

* but a pistole, but was promised five pistoles 

* more wlien ho should have done bis work 
and many such unreasonable things, that no- 
body present credited any thing he said. How- 
ever they durst not slight the evidence, but put 
him to a particular, in which he so fully con- 
firmed all that he had said before, that they 
were surprized with wonder, and knew not 
afterwards what to say or think. They asked 
hiui, * if he knew the place where he first put 

* fire he answered, ^ that he knew it very 

* well, and would shew it to any body.’ Upon 
this the Chief Justice, and many aldermen who 
sat with him, sent a guard of substantial citi- 
zens with the prisoner, that he might shew them 
the house; aud tliey first led him to a place at 
some distance from it, and asked him * if that 

* were it;’ to which he answered, presently, 
'No, it was lower, nearer to the Thames.’ 
The house and ail which were near it were so 
covered and buried in ruins, that the owners 
themselves, witboMtsome infallible mark, could 
very hardly have said where their own houses 
had stood ; but this man led them directly to 
the place, described how it stood, the shape of 
the little^ard, the fashion of the door and win** 
dowB, and where he first put the fire ; and all 
this with' such exactness, that they who had 
dwelt long near it could not so perfectly have 
describcd-jill pnrticulan. 

This silenced all fiuther doubts* And 
though the Chief Justice tuld the king, ' that 

* all his discourse was so disjointed that hedid 
not believe him guHtj ;* nor was ihere one 

man who piosecnted or aticu&ed him ; yet npoii 
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but since you delif^ht in bonfires^ you shkili (liive 
your bellies full of them ere it be long; adding. 
That if he lived oQe week longer, he should see 
Xiondoii as sad a London as ever it was since 


his own confession, and so sensible a relation 
of all chat he had done, accompanied with so 
many circumstances (though without the least 
shew of compunction or sorrow for wmit he 
said he had done, nor yet seeming to justify or 
Co take delight in it ; out being asked whether 
he was not sorry for the wickedness, and whe- 
ther he intended to do so much, he gave no 
answer at all, or made reply to what w'as said ; 
and with the same temper died), the jury found 
him guilty, and he was executed accordingly. 
And though no man could imagine any reason 
why a man should so desperately throw away 
liis life, which he might have saved though he 
had been guilty, since he was only accused 
upon his own confession; yet neither the judges 
nor any present at the trial did believe him 
guilty, but that he was a poor distracted wretch 
weary of his life, and chose Co part with it this 
way. Certain it is, that upon the strictest ex- 
amination that could be afterwards made by 
the king's command, and then by the diligence 
of the House, that upon the general jealousy 
and rumour made a committee, that was very 
diligent and solicitous to make that discovery, 
there was never any probable evidence (that 
poor creature's only excepted) that there was 
any other cause of that woeful fire, than the 
displeasure of God '^Almighty s the first acci- 
dent of the beginning in a baker's house, where 
there was so great a stock of faggots, and the 
neighbourhood of much combustible matter, 
of pitch and rosin and the like, led it in an in- 
stant from' house to house through Tiiames- 
street, with the agitation of so terrible a wind 
ro scatter and disperse it. 

Let the cause he what it would, the effect 
was very terrible; for above two parts of three 
of that great city were burned to ashes, and 
those the m'bst rich and wealthy parts of the 
city, where the greatest warehouses and the 
best shops stood. The Royal Exchange with 
all the streets about it, Lombard-street, Cheap- 
'side, Paternoster-row, St. Paul's church, and 
almost all the other churches in the city, with 
the Old Bailey, Ludgate, all Paul's church-yard 
even to the lliames, and the greatest part of 
Fleet-street, all which were places the best in- 
habited, were ail burned without one house re- 
maining. 

The valne or estimate of what that devour- 
ing fire consumed, over and above the houses, 
could never be computed in any degree : for 
besides that the first night (which in a moment 
swept away the vast wealth of Thames-street) 
there was not any thing that could be preserved 
in respect of the suddenness and amazement 
^all people being in cbeir beds tfll the fire was 
in their houses, and so could save nothing but 
themselves), the ne^t day with the violence of 
the wind increased the distraction; tior did 
many believe that tbe fire was near tfaenii or 


world beean. And in some short time 
afier, he sliould see as bloody a time, aS ever 
was, since England was Engrand." This «iis- 
course was not much taken notice of at that 

that they had reason to remove their goodsy till 
it was upon them and rendered it impossible. 
Then it fell out nt a season in the year, the he- 
gintiing of September, when very many of the 
substantial citizens and other wealthy men 
were in the country, whereof many had hot left 
a servant in their houses, thinking themselves 
upon ail ordinary accidents more secure in the 
goodness and kindness of their neighbours, tlmti 
they could be in the fidelity of a servant ; and 
whatsoever was in such houses was entirely 
consumed by tiie fire, or lost as to the owners. 
And of this chisais of absent men, when the fire 
came where the lawyers had houses, os they had 
in many places, especially Serjeants-inn in 
Fleet-street, with that part of the Inner I'emple 
that was next it and White Friars, there was 
scarce a man to whom those lodgings apper- 
tained who was in the town : so that whatso- 
ever was there, their money, books, and papers, 
besides the evidences of many men's estates de- 
posited in their hands, were all burned or lost, 
to a very great value. But of particular mens' 
losses could never be made any computation. 

It was an incredible damage that %va8 and 
might rationally be computed to be sustained 
by one small company, the company of sta- 
tioners, in books, paper, and the other lesser 
commodities which are vendible in that 
Corporation, which amounted to no less than 
S00,000f. ; in which prodigiou< loss there was 
one circumstance very hiinentable. All those 
who dwelt near Paul's carried their goods, 
books, paper, and the like, as others of greater 
trades did tlieir commodities, into the large 
vaults which were under St. Paul’s church, be- 
fore the fire came thither : which vaults, 
though all the church above the ground was 
afterwards burned, with all the houses round 
about, still stood firm and supported the found- 
ation, and preserved all that was within them ; 
until tbe impatience of those who had lost their 
houses, and whatsoever they bad else, in the 
fire, made them very desirous to see what they 
bad saved, upon which all their hopes were 
founded to repair the rest. 

was the fourth day after the fire ceased 
to flame, though it still burned in the ruins, from 
whence there was still an intolerable heat, when 
the booksellers especially, and some other 
tradesmen, who had deposited all they had pre- 
served in the greatest and most spacious vault, 
came to behold all their wealth, which to that 
moment was safe : but the doors were no sooner 
opened, and the air from without fanned the 
strong heat within, but first the dryest and rnost 
combustible matters broke into a flame, which 
consumed alt, of what kind soever, that till then 
had been unhurt there. Yet they who had 
committed their goods to some lesser vaults, at 
a distance from that greater, had better fortune 
and having lea^^ect from the second ruin ot 
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it «ras spoken, but tvhen the city of Lon- 
burned, the said Henry Baker gave 
tois information to the suid Mr. Ducket, and 
thereupon he issued out his warrant to appre- 
hend Woodnnan, but he was gone out of the 
country, and cannot be heard of since. 

their friMids to huve more patience, attended 
till the .rain fell, and extinguished the fire in all 
places, and cooled the air : and then they se- 
curely open« d the doors, and received all from 
thence tnat tney had there. 

If so vast a damage as Q00,000^ bcfel that 
little Company of Stationers in books and 
paper and rhe like, what shall we conceive was 
lost in cloth (of which the country cloihiers lost 
all that thry had brought up to Black well-hall 
against Michaelmas, which was all burned with 
tnat fair structure), in silks of all kinds, in linen, 
and those richer miinufhctures? not to spi ak of 
money, plate, and jeweh, whereof some were 
recovered out of the ruins of those houses which 
the own< rs took can: to watch, as containing 
somewhat worth the looking for, and in which 
deluge there were men reaHy enoughto fish. 

“ The lord mayor, though a very honest man, 
was much blamed tor want of sagacity in the 
first night of the fire, before the wind gave it 
much advancement : for though he came with 
great diligence as soon ns he had notice of it, 
find was present with the first, jfft having never 
been used ro such spectacle.^, his consternation 
was equal to that of other men, nor did he 
know how to apply his authority to the reme- 
dying the present distress; and when men who 
were less terrified with the objer t pressed him 
very earnestly, ** That he would give order for 
the present pulling down those houses which 
were ne arest, and hy which the fire climbed to 
go further* ’ (th? doing whereof at that time 
might probably have prevented much of tlie 
mischief chat succeeded), be thought it not safe 
counsel, and made no other answer, Than 
that he durst not do it without the consent of 
the owners.” His want of skill was the less 
wondered at, when it was know ti afterwards, 
that tome gentlemen of ihe Inner Temple would 
not endeavour to pre-st rve the goods which 
w*ere in the lodgings of absent persons, nor 
suiFer others to do it, because,” they said, it 
was against the law to break up any man’s 
cbainber.” 

** The 80 sudden repair of those fiirroidable 
ruins, and the ^Living so great beauty to all de- 
formity (a beauty and a lu'tre that city had 
never before been acquainted %vith) is little less 
wonderful than the lire that consumed it.” — 
Clarendon’s Life, p. 347. 

. There came a most dreadful calamity upon 
ibecity of La^iuIoh, of which, this account was 
^iven by authority. ^ On September 2, at 1 

* of , the qIock in the morning, there happened 
^ to break out a sad and depUmible fire in 
^ Pudding-lane wear New-Fish-street, which fall 

* ing out at that hour of the night, and in i 
^ quarter of the town so close k^^ilt with woodei 
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Robert Hubert of Roan in Normandy, who 
icknowledged that he was one of those that 
Ired the house of Mr. Farryner a baker iis 
’udding-Une, fron} whence €be fire had its be- 
jiniiinic, confessed, that he came out of France 
with one Stephen Peidloe about four months 

pitched houses,^ spread itself so far before day, 
andAith «uch distraction to the inhabitants 
and II eieh hours, that care was not taken for 
the timely preventing the farther diffusion of 
it by pulUng down houses, as ought to have 
bfeit : So chut this lamentable fire in a short 
time became too big to be mastered by any 
engines or working near it. It fell out most 
unhappily too, that a violent easterly wind 
foniemed it, and kept it burning all that day 
and the night following, spreading itself up to 
Gri'ce-Church- street, and downwards from 
Cnniion- street to the water-side as far. as the 
Three Cranes in the Vintry. The people in 
all parts about it distracted by the vastness of 
it, and the particular care to carry away their 
goods : many attempts were made to prevent 
the spreading of it, by pulling down houses, 
and making great intervals, but all in vain ; 
rhe fire seizing upon the timber and rubbish, 
and 80 continuing itself even through those 

* spaces, and raging in a bright flame all Monday 
^ and Tuesday, notwithstanding his majes^ 8 

* own, and his royal highnesses indefatigable 

* and personal pains to apply all possible ^eme» 

* dies to prevent it, calling upon and he/ping 

* the people with their guards, and a great 
' number of nobility and gentry unwcai’iddiy 

assisting therein, for which they were requited 

* with a thousand blessini>s from the poor dis- 

* tressed people. By the favour of God the 
^ wind slackened a little on Tuesday night, and 

the fianies meeting with brick buildings at the 
‘ Temple, by little and little it was observed to 
‘ lose its force on that side, so that on Wednes- 
day morning we began to hope well, and his 
royal highness never despairing or slackening 
his personal core, wrought so well that day , as- 

* sisted in some parts by the Lords of theCoun- 

* cil before and behind it, that a stop was put to 

* it at the Temple Church, near Ilolbourn- 

* Bridge, Pie-Corner, Aldersgate, Cripple-gate, 

^ near the lower end of Coleman-street, at 

* the cml of Basing- hall- street, by the Postern, 

* at the upper end of fiishopsgate-street and 

* I#eaden-ball-street, at the Standard in Corn- 

* hill, ar the church in Fan-Church-street, near 

* Cloth worker’s- Hall in Mincing-lane, at the 
^ middle of Murk-lane, and at theTo%ver-dock.* 

** * On Thursday by the blessing of God it 

* was wholly beat down and extinguished ; but 

* so, as that evening it unhappily burst out 

* again afresh at the Temple, by the falling of 

< some sparks (as is supposed) upon a pile of 

* wooden buildings : but liis royal highness who 

* watched there that whole night in person, by 

* the great labours and diligeneb *U8ed, and 

< especially by applying powder to blow up the 

* houses about it, beford day most happily 

* mastered it. 
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before the fire, and went into Sweden with him, 
where he also staid with him as his coilipanio^ 
four months, and then they came together into 
England in a Swedish shi|i called the Skipper, 
where he staid on board with the said Peidloe 
till that Saturday night, in which the fire brake 

** * Divers strangers, Dutch and French, were 

* during the 6re apprehended, upon suspicion 

* that they contributed mischeviously to it, who 

* are all imprisoned, and informations prepared 

* to make a severe inquisition thereupon by my 
' Lord Chief Justice Keeling, assisted by some 
^ of the Lords of the Privy Council, and some 

* principal members of the City ; notwithstaiid- 

* ing which suspicions, the manner of the burn- 

* ing all along in a train, and so blown forward 

* in all its way by strong winds, makes us 

* conclude, the whole was the effect of an un- 
^ happy chance, or to speak better, the heavy 

* hand of God upon us for our sins, shewing us 

* the terror of his judgment in thus raising the 
^ fire, and immediately after his miraculous and 

* never-enough-to-bc-acknowledged mercy in 

* putting a Stop to it, when we were in the last 

* despair; and that all attempts for the quench- 

* ing it, however industriously pursued, seemed 

* insufficient. His majesty then sat hourly in 

* council, and ever since hath continued making 
^ rounds about the city in all parts of it where 

* tlie danger and mischief was greatest, till this 
< morning, September B, that he hath sent his 

* grace the duke of Albemarle, whom he hath 

* called for to assist him on this great occasion, 

* to put his happy and successful hand to the 

* finishing this memorable deliverance.’ 

** 8uch was the account given by authority 
the same week wherein this conflagration hap- 
pened. Various were the opinions how this 
Are began. Most people did then look upon it 
to be the hand of God in a. terrible judgment 
upon a wicked city : Some said, it was contrived 
and carried on by a conspiracy of Papists, 
which was offered to be made appear in the 
Popish Plot. Others did suspect it an in- 
sidious way of the Dutch and French mak- 
ing war upon us^ their two fleets being nearest 
to join at that very time. There was but 
one man tried at the Old-Bailey for being the 
incendiary, who was convicted by his own con- 
fession, and executed for it. His name was 
Robert Hubert a French Hugonot of Rohan in 
Normandy. Some people shammed away his 
confession and said 'he was non cumpat, and 
had a mind it seems to assume the gl'*ry of 
beiiiu hanged for the greatest villain : Others 
say, he was sobrr and penitent, and being after 
conviction carried through the rains to shew 
where he put Are, he himself directed through 
the ashes and rubbish, and pointed at tlip very 
spot whereon the first burning boose had stood. 
It was soon after complained of, that Hubert 
was not sufficiently examined, who set him to 
work, or who joined with him. And Mr« 
Hawles, in his Remarks upon Fitz-Harris's trial, 
is bold to say, that the Commons resolving to 
examine Hubert upon that matter, next day 


out. When Peidloe taking him out of the ship* 
carried him into Pudding-lane, and he lieing 
earnest to know whither he would carry him, 
he would not satisfy him till he had brought 
him to the place, and then he told him, he had 
biboght three bdls, and gave him one of them 

Hubert was hanged before the house sat, and 
so could tell no farther tales. But among all the 
proofs or conjectures, nothing more certain than 
this that ill the beginning of this very year, 
John Rathbone, William Sanders, end six 
others, formerly officers or soldiers in the great 
Rebellion, were tried, convicted and executed 
for conspiring the death of his majestv, and the 
subversion of the government; in order wherc^ 
unto the city of London was to be set on Are 
by them on Sept. 3, which by some astrological 
scheme they pitched upon as a lucky day for 
such an enterprize. So as the Are being after- 
ward At the height of chat very day, made people 
call that late trial to remembrance, and sent 
them hack to a public gazette of April 30, 
1666, Numb. 48, wherein a notorious account 
of the discovery and evidence of that plot to 
fire the city is delivered in print. And it so far 
encreased a suspicion of the malice of our 
foreign enemies, that those conspirators so con- 
demned and executed were said to be under the 
direction of a committee who sat consiaiiily 
in London, and receiveti orders from another 
council in Holland.*’ Kennctt. 

The misfortune which this year befel the 
city of London, 1 mean the Fire which laid so 
great a part of that vast city in ashes, gave a 
fresh occasion to the enemies of the republi- 
cans, to charge them with being the authors 
thereof. This was only because the fire hap- 
pened to break out the 3d of September, a day 
esteemed fortunate by the republicans, on ac- 
count of the victories of Dunbar and Worces- 
ter, obtained by Oliver Cromwell, when gene- 
ral of the armies of the commonwealui of 
England. Men failed not to give a scope to 
tljeir imagination, and to form conjectures upon * 
the causes and authors of this fire. The pious 
and religious ascribed it to the just vengeance 
of heaven, on a city, where vice and immora* 
lity reigned so openly und shamefully, and 
which had not been sufficiently bumbled by the 
raging pestilence of tlie foreieoing ynar. Sbme 
again, as I have said, ascribed this misfortune 
to the malice of the republicans ; others to the 
papists. And^ there were some so bold, as even 
CO suspect the king and the duke of York. But 
though several suspected persons were impri- 
soned, it was not possible to discover, or prove, 
that the baker’s house, where this dreadful ca- 
lamity first broke out, was fired on purpose. 
However, one Robert Hubert a French hugue- 
not, native of Roan, and a lunatic, confessing 
himself guilty of this fact, was condemned and 
executed. But it appeared afterwards, by the 
testimony of the master of the ship, who Imimht 
him from France, that though he was land^ 
at the time^ b^*did not arrive in London til) 
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lothfow into tliR lioase, and he would have | Mr. Graves a French merchant living id St. 
beta fiirther satisfied in the design, as he said, Mary Axe, hnfbrmed this eommittce, that he 
btforeJhe would execute it : But Peidhie was had known Hubert ever since bh was four 
so impatient that he would not hear him, and years old, and hath ever observed him to be 


m fire-ball at the end of a long pole, and lighting 
it with a piece of match, he put it in at a win- 
dow, and staid till he saw the house in a flame. 

. He confessed that there were three and twenty 
complices, whereof Peidloe was the chief. 

two days after the fire began. It is pretended 
likewise, that a Dutch boy, ten ‘years of age, 
confess^, that his father and himself, had 
thrown fire-balU into the bakePs house, through 
a window that stood open. But, besides the 
i^ectton which may be made to this testimony 
from the boy’s age, there must have been some 
' circumstance io his narrative, not agreeable to 
the fact, since it was not thought proper to 
make a farther enquiry. Perhaps this was only 
a groundless report. 

** But that which gives most cause to believe 
this fire did not happen casually, is the testi- 
mony of Dr. Lloyd, afterwards bishop of Wor- 
cester. That prelate told Dr. Burnet, * That 
one Grant, a papist, had some time before 
plied himself to Lloyd, who had great credit 
with the countess of Clarendon (who had a 
large es|»te in the New River thac is brought 
from Ware to London) and said, he could 
raise that estate considerably, if she would 
make him a trustee for her. IJis schemes were 
probable, and he was made one of the board 
that governed that matter; and by that he 
had a right to cqme as often as be pleased to 
view thmr works at Islington. He went thi- 
ther the Saturday before the fire broke out, 
and called for the key of the place where the 
heads of the pipes were, and turned all the 
cocks that were then open ; and stopped the 
waiter, and went away, and carried tne keys 
with him. So when the fire broke out next 
mormng, they opened the pipes in the streets 
tO' find water, but there was none. And 
some hoars were lost in sending to Islington 
where the door was to be broke open, and the 
codts turned; and H was long before the. 
water got to London. Grant indeed denied, 
that he had turned the cocks. But the officer 
of the works affirmed, that he had, according 
So order, set them all a running, and that no 
pmeon tad got the keys from him besides 
Grant ; who confessed, he had carried away 
. the tays, but pretended he did it without 
design.* 

' ** This is Dr. Burnet’s account, and agrees 
in the main with Echard’s in his llistoiy of 
England. However, an anonymous author, 
who hw writ against Dr. Burnet’s history, oc- 
CMes him directly of falsehood, and asserts that 
^ Grant was not one of the hoard till after the 
fiie.^ But ft is difficult to know, what regard 
is doe to tte testimonj of this anonymous 
writer, vHheresa one can hardly help crediting 
ttal iuostrions prelate, when he says, he had 
it from Dr. Lloyd, chat Granttwas made one 


therefore fit for any villainous enterprise ; And 
because of his' knowledge he had of him, he 
went to visit him in prison, where wlitn he saw 
liiiD, he could not but commisenite tiie condi- 
tion wliereinto be had brought hiiriself. And 

of the board bqfore the fire, and that it was by 
his means.' However, this great fire w*as gene- 
rally imputed to the papists, and the rather, 
because several other things afterwards helped 
to confirm this suspicion.” 11 Rapin 285. 

** The very great wickedness of introducing 
the Fire of London, with a taleof aplot carried 
on by Dissenters, is fit for no History hut the 
Compleat one, and its copy the^ Archdeacon’s. 
It is done to throw off any suspicion of guilt 
from the Papists. I have set the negociation 
with general Ludlow in a fair light. Fchard 
has his Memoirs before him, in which he had 
read, that Ludlow would not engage with the 
Dutch, but on certain conditions, which they 
did not think fit to comply with, and he blesses 
God that he had not engaged with them ; since, 
by the Treaty of Peace soon after concluded, 
they obliged themselves to deliver up the very 
man whom they so much courted to serve 
them. Yet does Echard with unparalleled as- 
surance affirm that Rathbone’s plot was a con- 
catenation with Ludlow’s, and to honour Rath- 
bone, and make somebody of him, gives him 
the command of a regiment. His fellow plat- 
ters were, Thomas Flint, William Saunders, 
Henry Tocher, Thomas Evans, John Myles, 
William Westcott, who besides killing the king, 
were to kill general George Monk, alderman 
sir John Robinson, and alderman sir Richard 
Browne, and when they had knocked them oti 
the head, they were to declare for an equal 
division of iands. Mr. Ludlow was to put 
himself in arms, and come over to fight for 
some land, lie had enough of bis own, if they 
would luive let him enjoy it ; he lind Alaiden- 
Bradley in Wiltshire, but sir Edward Seymour 
ke^t it from him, and several other manors in 
Wiltshire and Somersetshire, a fairer inherit* 
ance than his countryman Hyde was born to ; 
ai\d if he fought for any lands, they must have 
been for less than his own, since upon an 
equal divisiofr, so much would not have come 
to his share; and because he waa^ a half-witted 
credulous creature, he wH! do nothing but on 
some lucky day. ' Rathbone and he will have a 
plattet on their' side, and therefore they have 
the nativity 6f their plot cast in April, and 
found by ult/s almanack also, that the 3rd of 
September was a day of luck. As to these 
plotters intending to join the Dutch if they had 
landed, 1 doubt it not, and that a great many 
thousands would have done the Same, for one 
eannot think that the Interacts of parliament 
and ^vemment had made the people in lote 
with it. The French king said of king Charles 
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for liis better discovery of the foot, he told him 
the said lluberr, that he did not believe he . had 
done that of which he confessed himself guilty ; 
To which Hubert replied, ‘ Yes sir, t am 

* guilty of it, and have lieeo brought to it by the 

* instigation ' of M. Peidloe ; But not out of 

* any malice to the English nation, but from a 
' desire of a reward, which he promised me 
^ upon my rbturn into France.’ 

at this time, ^ The king of England has no 
friend nor ally, and is obliged to carry on the 
war, with the forces of a kingdom only, divided 
into several sects, nil dibalTected to his govern- 
ment.’ These plotters doubtless would have 
joined Ludlow, or Doleiiian, or tho 6rst com- 
nuiiidcr that utfered to lead them ; they might 
intend it, they might talk of it, and say enough 
be hanged for it ; hut that Mr. Sidney, and 
iieuceiiaiit- general Ludlow, would engage with 
such tellows is incredible and monstrous in ima- 
gination. 

“ 1 have mentioned the wickedness of join- 
ing Mr, Ludlow’s negociations with the Dutch 
with liathhone’s plot, and Rathboiie’s plot with 
the fire of London ; and to prove it, 1 need 
only repeat the archdeacon’s words ^ The 
^ third of September was a day auspicious, and 
^ full of expectation from one party, but at this 

* time ominous and direful to the nation ; and 
^ though the hand of justice laid hold of these 

* last criminals, yet the city was burnt at the 

* very time thus projected and prognosticated,; 
< which gave a strong suspicion, though not a 
^ full proof of the authors and promoters and 
that by concatenation, colonel Adney, lieu- 
tenant-general Ludlow, colonel Doleman, Mr. 
Sny, Ac. were concerned with Flint, Tucker, 
Ac. who were hanged six mouths before, for a 
plot to set London on fire on the third of Sep> 
teniber. i might here make use of the strong 
phrase used by bishop Burnet before mention- 
eti ; but though such histories little deserve it, 
1 will observe more decorum, and to shew i 
might make use of it, read what Echard says 
of the duke of York’s diligence to pot out the 
tire : * He was as diligent as possible ; he com- 

* mended and encouraged the forward ; he as- 
^ sisted the miserable sufferers, and gave a most 

* generous example to all, by the vigorous op- 

* position he made against the devouring 
^ Homes.’ Contrary to all which, it is known 
that the gaiety of his look and air discovered 
the pleasure he took in that dreadful spectacle. 
Bishop Burnet tells us, * The citizens were not 

* well satisfied with the duke’s behaviour; they 

* thobght he looked too gay, and too little con- 

* cvniM.’ 

Oil September the ^d, after midnight, 
liOiidoii was set on Hre. On September the 
8d, the Exchan^ was burnt, and in three days 
almost all the city within the walls. The sea- 
son before had been exceeding dry, and the 
wind ill the east, where the fire began. The 
people having none to conduct them right, 
could do nothing to*resist it, hut stand and a^e 
their houses bum 'without remedy, the engines 
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It is observable, that this miserable creature 
who confessed liimseif to the committee to be a 
Protestant, wei a Pajdst^ and died so. Aod as 
for the aforesaid Peidioe, the said Mr. Graves 
informed, that he had had a full knowledge of 
him, and knew him to be a very debauched per- 
son, ahd apt to any wicked desi^in. Moreover for 
a clear conviction of the guilt of the aforesaid 
Hubert, Mr. Lowman the keeper of the White* 

being presently out of order and useless. The 
streets were crowded with people and carts to 
carry away what goods they could get out. 
They who were most active, and had also most / 
money to pay cartage at exorbitant prices, as 
five, ten, twenty, and thirty pounds for a cart, 
saved much, and the rest lost almost all. The 
loss in houses and goods is scarcely to be va- 
lued ; and among tne rest, the loss of books 
was an exceeding great diriment not -to the 
owners only, but to learning. Almost all the 
booksellers in St. Paul’s Churchward, brought 
their books into vaults under St. Paul’s church, 
where it was thought almost impossible that fire 
should come. But the church itself being on 
fire, the prodigious weight of stones falling 
down, broke into the vaults, let in the fire, and 
the booksellers could not come near to save thoir 
books. The library at Sion college, aud most 
private libraries in London were burnt ; inso- 
much that the one article of books only, lost in. 
the fire, amounted to 150,000/. 

** The fire broke out in Puddiog-hme , at the 
house of one Foriner a baker, and spread itself, 
besides breadth, from idmost Towen-hill to St. 
Dunstan’s church in Fleet-street. After it had 
burnt almost three days and mghls, some sea- 
men taught the people to blow up some of the 
next houses with gunpowder, which stopped 
the fire ; so that contrary to the inscription on 
I the Monument, * there were human counsels’ 
in the Btoppine of the fire, though these coun- 
sels must bea^nowledged as the will ofiieaTeD. 
It stopped at Holborn Bridge, and near St. 
Dunstan’s church in Fldet-street, and at Sepul- 
chre’s church, when the church was Immt 
land at Christ church, when the churoh was 
Iburnt ; and near Aldersgate and Cripplegate, 
'and other places at the wall ; and in Austln- 
Friars, the Dutc\i church stopped it^ and es- 
caped. It stopped ill Bishopsgute-sCreet, and 
Leadenhall-street, and Fenchurch-street, in the 
midst of the streets, and short of the Tower. 
All beyond the river, and Southwark, escaped. 
There perished in the flames 1S,E00 heuiiiiS 
valued one with another at no more than nf, 
yearly rent, amount at 12 years purchase to 
3,900,000/. The B7 churches, the spaciouf 
cathedra] of St. Paul’s, the 6 chapels, the Ex- 
change, Custom-house, Guildhall, the magni- 
ficent balls of companies, the several prkictpid 
city gates, with other public edifices and col- 
leges, may he well valued at 2,000,00^. 
wares, houshold goods, money lost 
by the fire, or pilfered away by those wretohea 
that made their gains of the common caymiq^ 
may modestly Ue’-computed at above, 
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Lion prison waA«pi>oint€d to set him upon a 
horooi^ and to go with hioiy and to see if he 
ootild find out the place where he threw the 
fire«bail. Upon which, Hubert, with more 

The money spent in general removing of goods 
Wld the ntins, during the fire, and bringing 
them back afterwards, in the hire of b^ts, 
carts, and porters, may be reckoned at least 
2,000,000/. the total of which is 10,050,000/., 
of which general loss, alderman Jetferies had a 
articular Iimw in tlie one commodity of To- 
acco, to the value of 20,000/. 

** 1 have not made use of the account given 
by public authority, printed in the Compleat 
diatory, because 1. think my historian’s autho- 
rity, Mr. Baxter’s, much Nbetcer. He informs 
US, * The great talk at that time was, who were 

* the burners of the city ? And there came in 

* so many testimonies to prove it was the plot- 

* ted weapon of the papists as caused the par- 

* liament themselves to appoint a committee to 

* enquire ^ after it, and receive information ; 

* upon which one Hubert, a French papist, con- 

* fessed openly and constantly, to the last, diat 

* he began the fire.’ The Compleat Historian 
and Archdeacon Echard are positive he was a 
French presbyterian, they say, Hiigonot ; for 
which we must in charity say, the Lord forgive 
them ! Bishop Burnet assures us he was a 
French papist. Let us repeat what he says : 

* The papists were generally charged with it. 
One Hubert a French papist was seized on in 

* Essex, as he was going out of the way in great 
confusion. He confessed he had begun the 

* fire, and persisted in his confession to his 

* death, for he was banged upon no other evi- 

* derice but that of his own confession. It is 
true, he gave so broken an account of the 

f whole matter, that he was thought mad. Yet 

* he was blindfolded, and carried to several 
' places of the city, and then his eyes being 
^ opened, he was asked if that was the place ; 

^ and be being carried to wrong places, after he 

* looked round about for some time, be said, 

* that was not the place : But wheh he was 
/ brought to the piece where the fire broke 

* out, he affirmed that was the true place. 

* And TUlotson told me that Howel, then the 

* Recorder of London, was with him and had 

* much discourse with him, and that he con* 

* eluded it was inmossible it could be a inelan- 
'choly dream. The horror of the fact, and 
< the terror of death, and perhaps some 

* gUgements in confession (remember Ec hard 

* aad the Compleat Historian call him a HutEo- 
^ not or French presbyterian) might put him 

* into such disorder, that it was not possible to 

* draw a clear account from him ; but of whai 

* relajed to himself, Tillouon, who believed th* 

^ city^to be burnt on design, told me a circum 

* stance that made the papists employing such i 

* emsqd nan tlm more credible, dice.’ 1 ooiil 
seveinl Ctlljer dicuinstaoces in Burnet and 
Raxier, .which > coiroborate jhe evidence 
fqpanpt the papists, and shall only add the in- 
fgripjlten about the plinth ofilhe lower pe* 


readiness than those that were well acquainted 
with the place, went to Puddjng^lane, unto the 
^ery place where the bouse that was first fired 
>tood, saying, Here stood the house. The jailor 

lestal of the monument, which is designedly 
>tnitted by Echard, who has printed the large 
inscription on the pedestal itself. 

* This pillar was set up in perpetual remem- 
brance of the most dreadful burning this pro- 
testant city, begun and carried on by the' 
treachery and malice of the popish faction, in 
tlie beginning of September, in the year of our 
Lord 1666, in order to the carrying on their 
horrid plot for the extirpating the Protestant 
religion, and old English liberty, and intro- 
ducing popery and slavery.’ 

** This inscription was erazed by kii^ James, 
upon bis accession to the crown, but re-inscribed 
presently after the happy Revolution, in such 
deep characters as are not easily to be blotted 
out again. 

In direct opposition to these authorities, 
public and private, the archdeacon closes his 
wild account of the fire thus : ‘ That he will 
judge on the charitable, and perhaps probable 
side, that neither the beginning nor the end 
of this dreadful fire, were the effects of hu- 
man means or counsels.’ While the terrors 
occasioned by this confiagration remained on 
the minds of men, the persecuting bishops and 
magistrates suspended their rage against the 
Protestants who had not conformed, and many 
of their ministers preached in the midst of the 
burning ruins, to a willing attentive people ; as 
Dr. Manton, Mr. Thomas Vincent, Mr. Wads- 
worth, Mr*. Janewny, Mr. I'horuas Doolittle, 
Dr. Annesley, Mr. Chester, Mr. Franklin, Mr. 
Grimes, Mr. Watson, Dr. Jacomb, Mr. 
Nathaniel Vincent, Mr. Turner, Mr. Griffiths, 
Mr. Brooks, Dr. Owen, Mr. Nye, Mr. Caryl, 
Dr. Goodwin, Mr. Barker. Many pious, learn- 
ed, and eminent divines of the Church of Eng- 
land, were more than ordinarily diligent in the 
discharge of their holy function in this calamit- 
ous time; as Dr. , Tillotson, Dr. Stillingfieet, 
Dr. Whitchot, Ur. Horton, Dr. Patrick, Mr. 
White, Dr. Outram, Dr. Horton, Mr. Gifford, 
Mr. Nest, Dr. Meriton, &c. Divines of ^ual 
merit and moderation, ornaments’ of their sa- 
cred profession and the established Church. 
When i am to speak of such men as these, 1 
begin with pleasure and end with pain. 

On the 2 1st of September the parliament 
met at Westminster. They were, says Echard, 
the life and expectation oi the nation ; and to 
shew it in their actions, they gave the king 
1,8(K),000/., and thanked him for his great care 
ill the management of the war, which they did 
in leturn for his majesty’s mo&t acceptable 
speech, wherein he told them, * I wish with ail 
* my heart that ] could bear the whole t^rge 
< of the war myself, and that my subjects sboiud 
' reap the benefit of it to themselves.’ ^ Qld- 
mixon. 

• • 

We are now to cast our eyes on one of 
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•nd^VDunng to drair him from that belief^ 
and putting him upon seeking another place, Imt 
positively persisted in what he had first 

said ; >and adirmed that to have been the said 

- 

— 

most striking objects in our whole story i the 
' Fire of London : The pnrticulars of which ter- 
rible calamity it is needless to recount ; they 
are already well known ; and, as to the horror 
and confusion attending upon them, they are 
easier imagined than describexi. 

Both the king and the duke, in person, be. I 
held from time to time the amazing progress of 
tlie flames, and contributed all in their power 
to put a sepp to their fury. For three whole 
days/however, they continued irresistible; ami I 
'on the fourth, ns if satiated with destruction, 
left the whole space from the Temple westward, 
to the Tower Dock, ami from. Pye-corner 
northward, to the water-side, a desolate chasm 
« of smoaking ruins. But, ns nothing is better 
understood than the fact, nothing is more con- 
troverted than the cause. 

In the preceding April, the nation had 
been alarmed with a new liepubiicaii plot ; of 
which, and the execution of those concerned 
in it, the following account was published in 
the Gazette of April 30 : 

^ At the sessions in the Old Bailey, John 

* Rathbone, an old army colonel, William San- « and'had the satisfiiction of seeing the effect bf 
‘ dersf Henry Tucker, Thomas Flint, Thomas * those promises, by some troops that he thought 

* Evans, John Myles, Williom Wescot, and * fit to call for in the like inanner : the sus- 

* John Cole, formerly officer^ or soldiers in the’ * pected party concurring avowedly in the same 

* late Rebellion, were indicted for conspiring * resolution, have as frankly offered their es- 
‘ the death of his majesty, and the overthrow of < tales and persons, in opposition to any inra* 

' the government; having laid their plot and * sion from abroad or insurrection at home, as 
^ conti iyance for the surprizai of the Tower, | < if they did not differ in any degree from us, in 
’ the killing his yrace the lord frenernl Mnnk. < their zeal to serve the king.’ Anri urlint ia Brill 


house. It being intimated to the committee^ 
That notwithstanding the confession of the said 
Hubert, it was confidently reported, the fire in 
the forementioiied Farryner’s houses began by ao 

** Of this circumstance, advantage has been 
taken by Mr. Ecbard and others, to insinuate, 
that this enormous mischief took its rise from 
that quarter: But how Unreasonably, and un-* 
justly, appears from the very event itself ; 
since no other part of the plot took effete ; and, 
according to the very letter of this paragraph, 
the city was not to' have been fired, merely ftr 
the sake of perpetrating so prodigious a piece 
of villany, but' to facilitate a change of the go* 
vernment. 

Besides : In July, lord Arlington, writing 
to sir William Temple, declares. That no dis- 
contented party shewed itself. And again, in 
August (the 23d) to lord Sandwich: <I can 
assure you, with all truth, that, since you left 
^ us, we have had less trouble and alarms from 
^ the discontented party than ever we had in 
^ any year, since it hath pleased God to restore 
^ his majesty : On the contrary, upon the noise 

* of the intentions of Holland and France to 

* invade us, his majesty had the offer of having 

* 20,000 men raised in fifteen days, by his own 

* party, without a penny of expence to himself ; 


the killing his grace the lord general Monk, 

' sir John Robinson, lieutenant of his majesty’s 

* Tower of London, and sir Richard Brown, and 
^ then to have declared for an equal division of 

* lands, &c. The better to effect this hellish 

* design, the city was to have been fired, and 

* the Portcullises to have been let down, to 

* keep out all assistance; the horse guards 

* to have been surprised in the Inns where 

* they v^ere quartered, several ostlers having 

< been gained for that purpose: The Tower 

< was accordingly viewed, and its surprize or- 

* dered by boats over the Mote, and from thence 

* to scale the wall. One Alexander who is 

< not yet taken, had likewise distributed sums 

* of money to these conspirators ; and for the 

* carrying on of the design more effectually, 

* they were told of a council of Uie great ones, 

' that sat frequently in London;, from whom is- 

* sued all orders ; which Council received their 


And what is still 
more conclusive, the Account of the Fire, pub- 
lished by authority, concludes in the following 
remarkable manner': 

** ^ And we cannot but observe, to the confu- 

* sion of all his majesty’s enemies, who endea- 

* vour to persuade the world abroad, of great 

* parties and disaffection here at home, against 

* his majesty’s government, that a greater in- 

< stance of the atTeciions of this city could never 

* be given than hath now been given, in this sad 

* and deplorable accident ; when, if at any 

* time, disorder might have been expected frdm 

* the losses, distr^tion and almost desperation 

* of some persons in their private fortunes ; 
^ thousands of people not having had habita- 
^ tions to.cover them. And yet in all this time 

* it hath been so far from any appearance of 

* designs or attempts against his majesty’s go- 

< vernment, that his majesty and his royal bro- 



' erected for that purpose, to be a lucky day ; 

* a planet then ruling, which prognosticated the 

* downfal of Monarchy. The evidence against 

* these persons was very full and clear, and 
< they accordingly were found guilty of High- 
f Treason, and suffered accordingly/ 


VOl. Vf. 


* those who laboured iii the business; yet, ne- 
< vertheless, there hath not beenr observed so 
‘ much as a murmuring word to fall froin wy ; 

* but on the contrary, even those porsoos whose. 

* losses rendered their c«)uditi^»n8 most despe- 

* rate, and to be fit objects of others’ pniyeri^ 

3 H V. 
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€uieiit. Tbtt committee therefore sent for him 
(he said F^rr^er before them, who being exa- j 
mined, (aid, That it was impossible ^x^J fire 
ihoold happen in his house by accident : For 

^ beholding those frequent instances of bis ma- 
^jesiy’scare of bis people, forgot their own 
< misery, and filled the streets with their prayers 

* for his majesty, whose trouble they seemed to 

* compaSMionate before their own/ 

** We have here, tlierefore, the most full and 
authentic testimonials, that neither the hated 
Nonconfiitcmists, nor even the nidre hated Re- 
publicans (if we may take leave to separate 
those whom church-policy hath always so care- 
fully and artificially joined) are answerable for, 
nor chargeable with, so heinous a wickedness ; 
And it may be yet further urged, that disposed 
as their aflyersarics were^to accuse them of cri- 
minal designs, neither the ministers in their 
letters meach other, nor the public writings of 
tliose times, ever so remotely intimate, that 
th^ were even suspected of being concerned 
in >t. 

** On the other hand, the State-Narrative 
just quoted declares, that divers strangers, Dutch 
and French, were, during the fire, apprehended 
upon suspicion that they contributed mischiev- 
ously to u; and were all committed, in order 
(o farther examination : But, in the very same 
poiagraph, these strangers are in a manner dis- 
oulpated ] For the said Ntirrative proceeds 
Ibus : * Notwithstanding wliich suspicions, the 

* manner of burning all along in a train, and so 

* blown forward in all its way by strong winds, 

^ ^ makes us conclude the whole was aiv effect of 

* an utihap|»y chance, or to speak better, the 

* heavy hand of God upon us for our sins/ 

^ Bishop Burnet, indeed, tells us, without 
specifying his authority, that,'iii resentment of 
the burning of the island Vlic, bn the 7th of 
August, by the English, a project for the burii- 
iiilt of LoncLoii was communicated to Mr. cle 
Witt, by whom it was rejected ; notwithstand- 
ing which, so immediately after as the 2d of 
September, that very event took place. 

“ And, in Mr. d’ £stmdes*s Memoirs, we 
have a letter to him from the king his master, 
concerning (tie joint operations of tlie two 
powers during the winter, which contains the 
fijlluwiug passage : 

** However, as there is no mom to tliink 

* of a junction, the opportunity being slipt, 

* for which I am the more sorry, on occasion 

* of die fire of London, which, hud our forces 
been joined, might have been a means of 

* Our jput ting a glorious end to the war, 1 give 

* orders for disnrmiiig my ships. &c/ 

This is all the evidence which occurs with 
KfSpect to the concern of any foreign power in 
this drcodful visitation ; uud out of this, even 
a decypherer couhl scarce torture any solid 
condnsion either against France or Holland. 
Of these strangers,, it is moreover remarkable, 
that the gazetre never makes any farther men- 
tion : and, had any circums.raiices arose upon 
Ibeu' examination, tending to jnflame the na- 
7 


be had after twelve of the clock that night gone 
through every room thereof, and found no fire 
but in one chimney, where the room was 
paved with bricks, which fire he diligently 

tional resentment at that time, it is not^to be 
imagined, that those at the helm would have 
let slip so favourable an opportunity. 

The populace, how ever, whether inftu- 
Dnced by tlieir own credulity, or misled by the 
artifices of their betters, were strongly per- 
suaded, that the Papists were the inpenoaries : 
and this conceit took so deep a root, and 
spread so far, that when the parharnent met, a 
rommittce was appointed by the House of 
[Commons to take examinations; who finding 
:t unsupported with rational, sober, and con- 
dstent evidence, suffered it to drop, as a 
vulgar error. 

It is true, the committee presented their 
report, but without an opinion of the particu- 
lars it contained : nor did tlie house counte- 
nance it with any vote; nor, when the torrent 
ran highest against the Papists, does it appear 
hat this report was printed ; but, on the con- 
trary, the scandal was propagated, though the 
evidence w'as suppressed. « 

** Even the wretch that was hanged (Hu- 
bert) on the presumption of having fired the 
City, was hanged on his own frantic confes- 
sion : not one witness appearing against him : 
and it is remarkable, that llawles, in his re- 
marks upon Fitzlmrris's Trial, takes occasion 
to say ^ that the Commons resolving to ex- 
^ amine Hubert upon the matter, next day Hu- 

* bert w'as hanged before the House sat, and 

* so could tell no farther tales.’ Whereas, 
JO the very face of the report it appears, that 
Hubert was examined both leisurely and fully ; 
and, upon the whole, as there is room to think 
the man was mad, it is matter of wonder that 
die man was hanged at all. 

** la truth, if the destruction was vast, if it 
began suddenly, and lasted long, it seems to 
have nothing, very surprizing or unaccountable 
in it: it began in a bake-house, where the 
buildings almost touched each other; the 
streets were every-where exceedingly close; 
the whole city was in a manner composed of 
lath and timber ; rhe scnsoii had been exceed- 
ingly dry ; and the wind blew very fresh. In 
ovt;rgrown cities, wliero the like circumstances 
meet, the like ncci'ltfiits are familiar; and those 
who are most injured by the effect, scarce en- 
quire alter the cause. 

To close upon this head : Edmund buiy 
Godfrey, esq. afterwards rendered so famous by 
th4> Popish plot, and his tragical death, who 
had greatly di8tini:uished himself during the 
fire, and had as greatly contributed towards 
the suppr^^ssim: ir, w as presented to the king, 
by the duke of York ; upon which orcasioof. 
Ins inniesiy was not only pleased to give him 
his public thanks and' acknowledgments, bift 
also to confer on him the honour of knighc- 
Imod. • 

Unless, therefore, it can be supposed, thgt 
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raked ep in embers. He wes then aiiked/ 
Wilder no window or (kwir migbc let in winii 
to dfslurb those conls ? He affirmed there was 
no possibility for any wind to disturb them { 
and that it was absolutely set on fire of pur- 
pose. 

Dazpes We^mansel^ esq. one of his majesty’s 
justices of the peace, informed, That be saw a 
man apprcheiiaed iu the time of the fire, near 
the Temule, with bis pockets stuffed with coin- 
hustible li^atCcr, made of ilax, tow, and such* 
like materials. 

Doctor John Packer informs. That he saw a 

all this was grimace and hypocrisy, which would 
be an affront to human nature, there is no 
more reason to suspect anv great individual of 
conspiring against the city, than any body of 
men : and we must be forced to conclude, that 
next CO the being guilty of so black a villainy, 
there is scarce any wickedness greater than the 
charging it on the innocent. 

But, if we are not to condemn without 
evidence, we are not to acquit where there 
is ; though the parliament was to meet on ttie 
Slst of September, upon the 13th his majesty 
was pleased to put fi^rtli a declaration, relating 
to the rebuilding of the city, which partook 
more of the air of the monaren, and shewed less 
regard to the absolute dominion which every 
free subject has over his property, than vros 
consistent with the constitution ; hy which, the 
execution of the laws only is left to the king, 
and he is never authorised to assume the legis- 
lative power himself. 

The very words of t he Declaration here. al- 
luded to, are as follow ; 

We have therefore thought fit, most ne- 

* cessary and agreeable to the great and con- 

< Slant uffeciidii we have always had, and always 
^ shall retain for this our native city, to use 

* this expedition in publidiing our thoughts, re- 
^ solutions, ard intentions, upon this gi*eat affiiir, 

* that, though such present rules and directions 

* cannot be formed, as inu<t upon more ma- 

* ture deliberation, be established for the re- 
^ edification : yet such inconveniences may and 
^ shall be prevented, which may arise by the 
^ hasty and uuskilfid buildings many may pro- 

* pose* to erect, for iheir present conveniences, 

* before they can know how the same will suit 

* and consist with the design that shall be made : 

* And if this candor of oura, which resolves, 
^ with the blessing of God, so to provide for 
^ Che just right and interest of all, that no man 

* shall have cause to complain of wrong and op- 

* pression ; and if this our seasonable anitnad- 
^ version shall not meet with that prudent sub- 
^ mission we expect, but that some obstinate 
^ and refractory persons will presume to erect 

* such buildings as they shall think fit, upon 

* pretence that the ground is their own, and 

* that they may do with it what they please, 

* such their obstinacy shitil not prevail, to 

< public prejudiee ; out we d6 hereby requife 

* the terd-fttajor, and the other 


person in the'time of the fire, throw some com^ 
biistible matter into a shop in the .Old Bailey^ 
which be tlqnks was the shop of an Apothecary, 
and that immediately thereupon be saw a great 
smoak, and smelt a smell of brimstone, the 
person that did this immediately run away,; 
but upon^ the out-cry of the people be was 
taken by the guards. 

Mr. Raftdalf Mr. Hanslam, Mr. Humphrey' 
fotpyer, do all agree. That tliey saw a person 
flinging something into a house near St. An* 
tholin’s church; and that thereupon the house 
was on fire, and the smoak infested the adjacent 

* of th^ city of London, in their several li* 

^ mits, to be very watchful in such« cases, and 
< speedily to pull down whatsoever such men 

* shall presume to set up, so much to the dis- 
‘ turbance of public order and decency ; and 
^ that they forthwith give notice to us, or out 

* privy council, of such their proceeding^ 

* and return the names of such refractory persoiiil, 

^ who presume to contemn this our injunciion ; 

* and we shall give order for their exemplary 
‘ punishment, without the violation of the puliH 

* lie justice.* 

Again, proceeding to particulars ; ^ In the 
' first place, the woeful experience, in this late 

* heavy vibitaiiou, hath sufficiently convinced 

* all men of the pernicious consequences which 

* have attended the building with timber, and 

* even with stone itself, and the notable benefit 

* of bnck, which in so many places hath resisted 

* and even extinguished, the fire. And we do 
^ therefore hereby declare our express will and 

* pleasure,' that no innri whatsoever shall pre- 

* suiiie to erect any hc»use or building, great or 

* small, btit of brick or stone ; And, if any man 

* shall do the contrary, the next magistrate 
^ shall forth will) cause it to be pulled down j 
‘ and such further course shall be taken for liis 
‘ punibhment, as he deserves.* 

It must however be acknowledged that this 
dictatorial power was exerted by the king, at 
the instance of the lord- may or and aldermen ; 
that, if ever such a strain of the prerogative ' 
Would admit of palliation, it was now, when 
the ciry lay in ruins, when all were in haste to 
rebuild, and* the inistukes, trespasses, and in« 
juries, which were like to follow thereupob, 
would probably create as much coiifusiuq as 
the fire had left : And that the king sweetened 
the harshness of this decree, with a sigpinca* 
tion of his intention to part with any thin^of 
his own, whici) might render the city more 
commodions or beautiful, and to remit the 
earth-money duty to all those who should con« 
form to the terms pr^ribed by it, 

** Till llie 30th of October, however, it did 
not appear, that any persons seem'd 
to submit their property to be thus modellM 
after the king^sgood willand pleasure ; aud, by 
the manner in which the first net of conformity 
to it was made public, there is good 
conclude, that it was not without mucb diffi- 
culty sttbrnkt^ to at Balph« 
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ioiiRes.^ And when this was done, there rtu 
no fire near the place. 

. Mr, Michael March, an officer in the trained 
bands in a company of sir Richard Brown’s, 
apprehended a Walloon in the time of the Are, 
at the NagVhcad in Leaden*hall Street, with 
an instrument like a dark-lanthorn, made (us is 
conceived) to Idy a train of powder, and it 
ivas filled with giin-powcler. There were 
two more of the same nation in his com- 
pany. They being asked to what use they 
employed the same instrument, would give no 

account thereof. 

Newton Killingworth esq. informed, Tbot be 
apprehended a person during the fire, about 
whom he found much combustible matter, and 
certain black things, of a long figure, which he 
could not indure to hold in his hand, by reason 
of their extream heat. This person was so 
surprized at first that he would not answer to 
any question ; but being on his way to White- 
hall, he acted the part of a mad-man, and so 
continued while he was with him. 

Sir John Maynard^ a member of this house, 
affirms. That he had some of that combustible 
matter in his hands ; and though it were in 
its natural substance, and unfired, yet the heat 
of it was scarcely to he endured by the touch. 

Mr. Freeman of Southwark brewer, (whose 
house was lately tired) informs, That on the 
day his house was fired (about a quarter of an 
hour before that happened) a paper with a 
boll of wild-fire, containing near a pound 
weight wrapt in it, was found in the nave of a 
wheel, in a wheeler’s yard, w^cre lay a great 
quantity of timber. How his house was fired, 
he knoweth not ; but this he affirmed to the 
Committee, that it could not be by accident, 
because there had not been any candle or fire 
in the house where the hay lay, thut whole day; 
and that the hay being laid in very dry, and be- 
fore Midsummer, could not possibly be set 
cn fire within itself. Moreover he said, that 
the hay loft was on fire on the top of the 
house, and that the fire spread from the 
one end of the roof to another in an instant. 


of Commons, tlien sittiog in the Speaker’s, 
""hamber, on the 2iid of Oct. 1666. 1 did 
carry Robert Hubert to Sc. Katherines Tower' 
by water, to let. me know the place where the 
Swedish ship lay, that brought him and other 
French-men from Stockholm, and he brought 
me to the dock • over agaitvst Mr. Corsellis 
bis brew-house, and did then verifie to me and 
Mr. Corsellis, that the ship lay there, until 
such time as heivith Mr. Peidioe and others did 
go and set fire to a house. And this Hubert 
did then further say. That Mr. Peidioe did fix 
two fire-balls to a long pole, and put them into 
a window, and that he the said Robert Hubert 
did fire one 4n the same inanner, and put it in 
at the same window. But with all the inquiry, 
and diligence that I could use, 1 could neitlier 
find nor hear of any such vessel. And from 
thence I carried the said Robert Hubert to 
Tower^hill, and did then desire them to shew 
me the house that they did fire» and he said 
that it was near the bridge. ^ So we went along 
Thames-street towards the bridge ; but before 
we cainc to the bridge, the said Robert Hubert 
said, that the bouse was up there (pointing 
with his hand up Pudding-lane :) So 1 bid him 
go to the place/ and he went along the bricks 
and rubbish, and made a stand : Then I did 
ask one Robert Penny, a wine-porter, which 
was the baker's house; and he told me, that 
was tho house where the aft>resaid Robert 
Hubert stood. So 1 went to liohert Hubert, 
and stood by him, and turned my back towards 
the baker’s house, and demanded of him which 
house it was that he fired,' (directing to other 
houses contrary to that house) but he turning 
himself about, said. This was the house) (point- 
ing to the baker’s house) that was first fired. 
Then by reason of his lameness, I set him on 
a horse, and carried him to several other places, 
but no other place he would acknowledge ; but 
rode back again to the baker’s house, and said 
again, That was the house (pointing at the 
bakerVhouse.) And this 1 humbly certify to 
this honourable committee. — By me John 
Low MAN, Keeper of his majesty’s County-gaol 
for Surry. 


Mr. Richard Harwood informs, That being 
near the Feathers 1 avern by St. Pauls, upon 
the 4th of September, he saw something 
through a grate in a cellar, like wild-fire : by 
the sparkling and spitting of it, he could judge 
it to he no other ; whereupon he gave notice of 
it, to some soldiers that were near the place, 
who caused it to be quenched. 

1 had order from the Committee to ac- 
quaint you, that we traced several persons 
' upon strong suspicion (during the fire) to the 
guards, but could not make further discovery of : 
them. I 

Thus far was the Report. 

What follows was given in to the Committee, 
but not by them reported to the House at 
that time. 

In obedience to an order directed to me., 
from the honourable committee of the House 


Sir; Hearing that you are Chairman to the 
Committee for examining the lire of London,! 
thought good to acquaint you with this in- 
formation that 1 have received. William Cbap- 
neys,a iiaiband-maker, now living upon Hoi'sly- 
down, w'as upon Tuesday morning. Sept, the 
4th, 1666, in Shoedane, and there met with 
a constable who had apprehended a Freach- 
man whom he took firing a house there with 
fire-balls, .and charged the said Chapneys to 
assist him, who carried the said Frenchman to 
Salisbury-court, hoping there to have found a 
justice ; but finding that place burning down, 
returned into Fleet-street, who was presen|ly 
called upon by the commander of the Lite 
Guard, to know what the matter was: the 
constable told him, he had apprehended- a 
Frenchman firing a hou&e in Shoe-lane, he 
examined the person^ and committed him to 
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the gua^y and told the constable, he would se* 
cure him, and' carried him along with him. | 
The constable asked him, whether he should 
go along with him, to give in his e\*iijjpnce : He , 
replied, liiat he^had done enough, and might go 
home. But whut became of the Frenchlfnan, 
he knoweth not.— Your humble servant, S. G. 

In a letter directed from Ipswich, for the 
honourable sir Robert Brook, it is intimated^ 
That about the 30th of August, 1666, one of 
the constables of Cotton of Hartsaier Hun- 
dred, being about the survey of that town, 
about hearth-money, was told by one Mr. Wil- 
liam Thomson, a iiomun Cailiofic in that town, 
That though times were like to be sad, yet if 
he found any cause to change his religion, he 
would see he should not want : And further 
said to him, What will you say, if you should 
hear that l^ndon is burnt? 

The AFFIDAVITS touching a Frenchman, that 
said there were Three Hundred of them en- 
gaged in Firing the City. 

The Informations of Richard Cound of St. 
Giles in the Fields, Ironmonger ; William 
Cotes, Samuel i'age, Francis Couny, Ed- 
mond Daikins, and Richard Parcloe, taken 
the 8th day of September, 1666, by sir 
Justinian Lewen knight, one of his ma- 
jesty’s justices of the peace for the county 
of Middlesex, upon oath, as folioweth : 

Hichard Cound saith. That upoii Tuesday 
night last about twelve or one of the clock, 
there was a Frenchman brought by the watch 
to this Informant’s father’s house, being at the 
sign of the White-hart in King-street, taken as 
a suspicious person ; the said person being 
questioned by them, whether he was not one 
of those that fired the city, or had any hand 
therein, or any privity or knowledge of any 
that had designed the same, or words to that 
effect ; the said person answered a great while 
in a perverse manner, quite different from the 
question. But being further pressed to tell the 
truth, and being told, that if he were guilty, 
it would be the only way to save his life ; he 
did at first obstinately deny, that he knew any 
thing of an^'plot. Whereupon a young man 
took the prisoner aside, to the end of the room, 
and after some private discourse between them, 
they both returned to this informant and the 
rest of the company, and the said, young man 
spake openly to us, in the hearing of the pri- 
soner, That the said Frenchman aud prisoner 
had confessed, tliere were 300 Frenchmen 
that were in a plot or conspiracy to fire the 
city. Upon which this informant and others 
spake to the said Frenchman in these words, 
or to the same effect : Well, Monsieur, you have 
done very well to confess what you have done, 
and no doubt but you may have your pardon, 
if you will confess all you know of this plot : 
and thereupon farther asked him, Are there no 
more than 300 persons in the said Plot ? He 
answered, There,tfre no more than 300 persons. 
Then we enquited who they were, and how he 


came to know they were 300 ? To which he 
would give no direct answer, but put it off with 
other extravagant discourse. And being asked 
why he came to St. Giles’s parish (where he was 
apprehended.) He told a story, that he came 
froin Islington Fields, where his master^s goods 
were ; but the goods were now removed, he 
could not tell whither ; and that his master bid 
him go up and down the fields, but would not 
declare upon what occasion, or for what end 
he was so to do ; and being asked whether 
tliere were 300 persons engaged in this design 
or plot ? {le replied that there were 300 ea« 

gaged in it. ^ 

The sever/il Informations of William Cotes 
of Cow-lane of London, painter; of Samuel 
Page of St. Giles in the Fields, weaver ; of 
Edmund Dakins of St. Giles aforesaid, book- 
feller ; of Francis Cogny of St. And icws, Hol- 
bnrn ; of Richard Pardue, victualler, taken 
upon oath, &c. tend to the coufirmatioii of the 
foregoing relation. 

An Extract of a Letter from Hydieburgh in 
the Palatinate, Sept. 29, 1666. 

Sir ; Your’s of the sixth current came on 
Wednesday to me, and brought the ill tidings 
of the bunting of London, constantly expected 
and discoursed of amongst the Jesuits to my 
knowledge for ^tlicse fiiteen yelirs'last past, 
as to happen in this year. In which they do also 
promise to themselves and others introduction 
of the public ekercise of the Catholic religion. 

This letter was sent to Mr. Alton, who lives 
in New Gravel-Jane in Shadwel, who negociares 
the business of the Palatinate, and will pro- 
duce the original if there be occasion. 

The Information of John Chishul, School- 
master in Enfield. 

Upon Friday August 31, Mrs. St. George, 
ancT her eldest daughter Susanna St. Georae, 
both Popish Recusants, came to visit Mrs. 
Liebecca Eves, widow, at her house in En- 
field ; where speaking concerning the session 
of parliament drawing nigh, Mrs. St. George 
told her, that some would hereafter be called to 
account for a plot. Being asked for what ? 
She told her in licr ear, For burning the city. 
Mrs. Eves afterwards hearing of the firing of 
London, (and going to a place where she might 
behold it) met with Mrs. Susanna St. George, 
(and amongst other discourse) told her bow 
much her mother’s words, which she spake the 
Friday before, did run in her thoughts ; which 
she repeated to her daughter, who 'made this 
reply. That her mother was very apt to talk, 
and that siie Imd been fain to keep her mother 
within doors during the fire, fearing lest 
should talk. ^ 

After this (during the fire) Mrs. Eves met 
with Mrs. Cook, another Popish Recusant, and 
of the same family ; to whom she also related 
Mrs. St. George her words : who made this 
return, that she was a worthy woniiiu ta keep 
couDsell 

l\ 
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Abo tbe lady St. George at Enfield, in the 
X^rd of Lincohi*s liouse, declared to Mrs. 
Rebecca Eves of the said town, diat within a 
few days,' the city of London would be laid in 
ashes. This Was spoken about two days before 
the dre happened. 

Mrs. Eves of Enfield her Examination before 
Mr. Jollitfand Mr. Murvel, December SO, 
1666, concerning Mrs. St. George. 

Mrs. Uebecca Eves of Enfield, three or foui^ 
days, or within a week before the fire, receiv- 
ing a visit in her own house, from Mrs. St. 
George (amongst other discouvse) Mrs. St. 
George asked her, what news she heard? And 
if she knew when the parliament sat? Mrs. 
Eves replied, She thought, shortly. The other 
asked, if she heard of any (hut were to be 
Called in question before (he parliament? Mrs^ 
Eves said, About what? Mrs. St. George said, | 
About a plot. Mrs. Eves asked, What plot ? 
Mrs. St. George answered, About firing the 
city. Mlrs. Eves^aid, I hope God will preserve 
the city ; but people use not to be questioned 
before the fact her committed. So the dis- 
course was waved for that time. 

. At the time of the fire, Mrs. Eves went out 
to look towards the fire ; and inencioning Mrs. 
St. George, one in the company replied behind 
her, (hut she cannot certainly fix the person) 
a prime woman to keep counsel ! After the 
4re, Mrs. St. George her daughter came to 
Mrs. Eves, who asked her, If she remembered 
what her mother had said ? She said. My 
mother is such a woman, she will speak what 
slie thinks. Afterwards she said, That she had 
much ado to keep her mother in at the time of 
the fire, lest she should speak some things she 
should be questioned for. 

At the first dlscourde, Mrs. Etes, her daugh- 
ter, and others of the family were present. Mr. 
St. George, his wife, and family^ have since 
left Enfield. They are all great Papists, and 
there are many more in the neighbourhood. 

A LsTTEif directed, and sent by the post to Mr. 
Samuel Thurlton, in Leicestershire, from a 
person unknown, us foUowelh : dated Oc- 
tober, 1666. 

My friend ; Your presence is now more ne- 
cessary^ at London, than where you are, that 
you may determine how to dispose of your 
estate in Smtthwark : tor it n determined by 
human counsel (if not frustrated by Divine 
Powef) that the Suburbs will 8ho4P 
•Irdyed. Your capacity is large enough to un- 
derstand : proceed as your genius shall in- 
Atruct you. — Cave, Cave, Fuge, Vale. 

Saturday the first of September, 1666, the 
day before the fire in London, came one Urm- 
Strnw from Ireland, with a letter from thence, 
to one esquire liolcroft,' at Easthom in Essex, 
(being related, to that family by marriage ;) 
Crhere he suraed. After which he asked the 
esqnire, if be nad heard any thing of the firing 
of Loodon? Who answered No. But Uiw- 
straw said^ he would shortly ; for it was^ of 


Would be so thataigbe. The esquira answered, 
ifnt were, he hoped it might be quenched 
again; as it bad been many a time. But Urm- 
straw answered, Noi, it' would not be quenched; 
tor it should be said of it, as of Troy ; repeat- 
ing a Latin verse, 

Nunc Seges est ubi Troja fuit. 

Now corn grows where Truy-Town stood. 

This discourse was managed pleasantly by 
him ; after whiLh they went to their beds ; and 
in the morning, this Urinstraw enqinres ear- 
nestly, Whether they hud heard of ihe firing of 
London that night ? They answered, No. But 
he prayed him to send one of the family outy to 
enquire ; and, doubdess, they would hear of it. 
Upon which a messenger was sent ; who 
brought word from a man (hat travelled upon 
the road, that it was on fire indeed. After 
dinner, this Urmstraw desired his horse to be 
saddled that he might be gone. The esquire 
intreais him to stay till next morning : but he 
answered, Therefore 1 would see London 
before it be quite burnt ; fur 1 shall never see 
it more. 

Sunday rnornlngj the fire being begun in 
London, a person coming from Deptford, 
when he cninc to Barnaby-strect end in South- 
wark, hears a woman cry out against a French- 
man, for throwing fire-balls ; be runs after him 
and lays hold of him. He asked him, what 
commission he had for so doing? He nnswcri^d, 
that his commission was in his constancy. The 
people coming in, they searched him, and 
found fire bails in his pockets. He was deli- 
vered to the guard in Southwark, but heard of 
no more. 

A Citizen being fired out of his house, had 
hired a lodging, in Queen street in CovenC 
Garden ; and going up.iiolborn, there being a 
crowd of people, steps in amongst them, hears a 
woman say, that she had a hand in firing the 
City. The people asked her, whether she was 
an Anabaptist ? she said, no. Are you an In- 
depeiidant? She said, no. Are you a Prealiy- 
terian ? She said, no. Are you a Roman Ca- 
tholic ? To which she would give no answer. 
The Citizen asked her. But, Mistress; had yon 
a band in burning the City ? She answered, 
what would you have me to say ? 1 have con- 
fessed it already, and do deserve to die for it. 
This she said, with great trearhling: and 
seeming to be much troubled. The Citiaea 
enquired for a constable : the people reply, 
there was one gone for. But a gallant oooiee 
and takes her by the arm, and leads her away c 
sttyingr he would hisve her examined : and 
forthwith, another gallant closeth with him; 
and they both carri^ her to the- Griffin-Tavern 
in Holbora. The Citizen follows them, to see 
the result of the business ; but they with the 
master of the beast shirt out tlse company (all 
but the Citizen, supposing him to be one of 
thek own company), but asking one the other 
concerning him, *and finding him not ofthtm 
put him out again. Whoimpoo, he goes to 
the ooEtoorapanj of iM enquireb for 
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their captain : who repljed, he was not there 
but tcdo him, yonder is my L. C. Unto whom 
the Citizen repaired ; and acquainted his lord- 
ship, that there was a woman apprehended (and 
rescued by a couple of gallants) that had con- 
fessed she had a hand in burning the city, and 
was at such a tavern. Whereupon the L. C. 
called to a captain in the street and ordered 
him to go with that man, and apprehend the 
woman that he should direct him to. Whei'e- 
upon, lie goes with the^ Citizen, and takes her 
with the first gallant, who stood up highly in 
her defence, and carries them both to an ale- 
house on the other side of the wayt The 
Citizen perceiving that nothing would be done 
with her, leaves his name with the captain, 
and where he might be found ; but was never 
culled for, to justify the words spoken by 
her. 

A woman standing in Whitt-Chapel with a 
company about her, was asked what the matter 
was r She send, that she met two young men 
in thatplace, and asked t) .m how it was with 
Che fire : Uiey answered. It is now almost out, 
if it can be kept so ; but the rogues renew it 
with their fire- balls. As saith another woman 
oung men if you have a heart to it, you may 
e hired to throw them. It was asked her, what 
was becbine of the woman that spake thus? She 
answered, that she had apprehended her, and 
delivered her to the under-beadle of White- 
Chapel Parish, The woman fulling under the 
accusation (not being able to deny it) there 
being many witnesses at that time that heard 
it; she was delivered to sir John Robinson, but 
heard of no more. 

One from France writes to his Correspon- 
dent in London, to know the truth of what was 
muttered in Paris; whether London was laid in 
ashes or no. The letter being datbd a week 
before the fire began. 

From Surrey in or near Darkin, a person in 
ordinary habit, who was yet observed to take 
place of all the nobilily and gentry among the 
papists, seeing the people of Darkin mourn for 
the burning of the City, he spake slightingly of 
it, telling them they should have something else 
to trouble -themselves for; and that shortly 
Darkin bhonld be laid as low as London 

Whereupon the people made at him, and 
one Tr. H. a great Papist, rescues him, and 
■ends him away in his coach to London. Tbii 
was deposed before sir Adam Brown, a justice 
of peace and a member of parliament. 

Ttee following Relations (for substance' 
were delivered to bir Robert BrookS; 
chair-man of the committee, a little befor* 
the prorogation of the parliament. 

A true Relation made by one of the grand jury 
at HickVllall, at a general Qiiarcer-Session; 
presently after the Fire in London, who wa: 
upon Trial of some of those that fired tin 
City. 

Tbat near We4[t-Smithfield in Chicklafte 
' ebare waaa man taken in the very act of ^rin 
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bouse, by the inhabitants and neighbours; 
nd carrying him away through Sinithfield, to 
tave him (wfore a justice for the fact com- 
iiitted, the king^s life guard perceiving it, made 
ip unto them, and demanded their prisoner 
Toin them; hut they refused to let him go. 
The life-guard men told them, that he was one 
'>f the king’s servants, and said, we will have 
him. And thereupon they drew out their awordt 
^nd pistob,und rescued him out of the people’s 
aands hy force of arms. 

A hill of indictment was brought against him, 
nd two or three -witnesses did swear unto it, 
md the bill was fonnd by the grand-jury, who 
did carry it to the Old Uaiiey, and presented it 
to the Lord Chief Justice ; but it came to no 
urther trial, nor was ever seen after at the Old 
Bailey, so far as this person, upon his best en- 
quiry, could ever hear, or learn. 

Concerning an House-keeper at Soho, who 
fired his own dwelliug-hnuse. 

First he secured all his goods in his garden, 
and then went in and fired his house ; whioh 
w'hen he hn^ done, he endeavoured to get 
away out at his fore-door. A neighbour de- 
manded of him, who had fired liis house ? He 
answered, The Devil. Upon that, his neigh- 
bour bad him stand, or he would run his halbert 
'nto his guts. His answer was, if you do, there 
are enough left bbhind me to do the work. 
Whereupon he was secured, and a bill of indict- 
ment brought against him, and aboivt three 
witnesses did swear to it : and his son came 
in us witness against him; who was demanded 
by the foreman, what he could say as to the 
firing of his father’s hou')e ? He said, tliUt his 
father did fire it with a fire-ball. It was de- 
manded of him, whether be did fire it above 
stairs, or below, ! He answered, above stairs. 
The Bill was likewise found, but the petty jury 
did not find him guilty. 

A maid was taken in the street, with two 
fire-balls in her lap : some did demand of her, 
where she liad them? she said, one of the king’s 
life-guard threw them into her lap. She was 
asked, why she had not caused him to be ap- 
prehended ? She said, that she knew not what 
they were. She was indicted for this, and the 
hill fijund against her, and turned oyer to 'the 
Old Bailey ; but no |}rosecution upon it. 

In the time of the fire, a constable took a 
Frenchman firing an house, seized on Inm ; 
and goiigl^^ magistrate with him, met his R,’ 
H. the who asked the ' reason of the 

tumult, tme told him, that a Frenchman 
was taken firing a house ; his II. called for the 
man, who spake to him in French i The D. 
asked, who would attest it? the constahfe said^ 
1 took him in the act, and 1 will attest it, 
The D, took him into bis custody, and saia^ 
I will secure him. But he w as heard of no more. 

On Mc>nday the third of September, 
was a Frenchman' taken firing a house ; and 
upon' searching of him, fire halls were round 
about him. At which time four of the 
guards rescued the Frenchmen, and toe'll txitti 
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awE^ from the people, after their usual man- 
ner in the whole time of the fire. 

-^One Mr. Belland, a Frenchmau, living at 
Marylebone, who bought great store of paste- 
board for a considerate tim^before the fire of 
, ^e city of London, to the quantity of 20 gross 
ill one shop, apd much more elsewhere, was 
asked by a citizen, What he did with all that 
paste-hoard? He answered that he made fire- 
works for the king’s pleasure. The citizen 
asked him. What doth the king give yoii ? 
He replied. Nothing, only I have respect at 
court : Th^ citizen said, Take heed, Mr. Bel- 
land, you do not expend your estate, and then 
lose yuur respect at court, for you are at a 
great charge. Belland answered, Sir, do you 
think this a great mutter ? 1 use all this myself; 
But if you did see all the great quantities 1 have 
made clsewiiere in three several places, three, 
four, and five miles off, you would say some- 
thing. Another time the stationer with whom 
he dealt for the pasteboard, being at his house at 
Marylebone, uud wouderiug at the many thou- 
sands of fire-wOrks, tiiat lay piled up of several 
sorts, be said, Sir, do you wonder at this ? If 
you should see the quantity that 1 have made 
elsewhere by other men you would wonder in- 
deed. 

The Sunday btfore the fire began, this Bel- 
)and came to tiie shop where he was wont to 
buy his pasteboard, but the stationer being not 
there, he desired a citizen (the stationer’s neigh- 
bour) lo speak to him, and to let him know 
jthatne had much wronged him in disappointing 
him of the four gross of pasteboard which he 
should have had of him, and s.nid that he should 
not do his work by tlie time ; and that if he had it 
not by Tuesday night, it would come too late, 
he should have no occasion for it after that 
(which was the Tuesday night before the fire) 
Mr. Belland, said the citizen, What is the rea- 
son of your haste ? Have you any sliew sud- 
denly before the kkig ? At which he blushed, 
and would give no answer. Says the citizen, 
What kind of fireworks do you make ? only 
such as will crack and run ? Belland answered, 
1 make of all sorts ; Some that will burn and 
make no crack at all, but will fly up in a pure 
body of flame, higher than the top of Paul’s, 
and waver in the air. Says the citizen, Mr. 
Belland, when you make y«mr shew, shall I see 
it ? Yes, said Belland, 1 promise you, and 
i;ave his band upon it. Which citizen in the 
time of the fife being upon the T^mes in a 
boat, saw to bis great amazeil^H^ sundry 
bodies of fire, burning above the fireERn^ houses 
as high again as Paul's, wavering in the air, di- 
rectly according to Belland’s description. 

^ And after >the hurniiie uf the city, some 
tilizens agreed to go to Marylebone, to speak 
Erith. this Betlaud ; and by the wav, met with 
his two maids and his hoy ; and tiaving some 
knowledge of them, asked for young Mr. Bel- 
bind : who told them he was not at home, 
peftber knew they where he was. But the 
citizens observing, that they carried with them 
raWts and capons ready dressed, concluded 


they were going to him, and told them so, whereat 
they were suny, and bade them look him, 
for they would not tell them where he was. 
Upon that, the citizens resolved to follow them, 
and dich till they came to Whitehall. The ser- 
vants went up stairs, and down stairs, on pur- 
ose to have lost them, l»ut could not, fur. they 
ept close to them : And at last, .one of the 
maids went to a door, and knocked ; crying out, 
they were dogged by two men, that they coiild 
not be rid uf. With that, young Mr. Belland 
opened the door, saying to one of tlie citizens. 
Sir, your servant : How do you do ? One of 
them answered. Both I, and many thousand 
families more, are the worse for you ; for you, 
under pretence of making fireworks for the 
king, have destroyed a famous city, and ruined 
a noble people. To which Belland replies, 1 
make nothing but innocent things, that will do 
no harm ; for which I have a patent from the 
king. But the citizen answered, if the king 
gave you a patent, it was but for yourself. Who 
answered, No. ^aid the Citizen, what made 
you then to employ so many men, in so many 
places ? No, said Belland, I set no man to 
work ; neither know I any man that makes of 
them, but myself ; though he had often before 
said otherwise. While they were thus dis- 
coursing, old Belland looks from under the 
hangings ; Sir, said he, 1 hear you charging my 
son with suspicion of burning the city ; 1 pray 
you speak lower (casting his eyes about, fearing 
the ladies, passing by, might hear ;) and said. 
My son doth nothing, but what he iiath a pa- 
tent from the king for ; and shall have an oreJer 
to sue any mao that shall accuse him. And he 
said, Diy son is no prisoner, but lodged here, to 
prevent him from the rage of the common 
people. Well, said the citizen, you must give 
an account for what you have done : And so 
they shut the door upon them. The citizen 
went, and enquired whose lodgings they were ; 
and were told, they belonged to a lady. 

The Information of Thomas Middleton, chy- 
rurgeon, late inhabitant of St. Bnde^, 
London. 

1 the said Thomas Middleton do hereby cer- 
tify, That upon the Sunday in the afternoon, 
the day wherein the dreadful fire brake out in 
Pudding-lune, which consumed the city, hear- 
ing the general outcry that the city was fired by 
Papists- and French, 1 repaired to the top of a 
church steeple near the Throe Cranes in the 
Vintrey ; where myself and several others, ob- 
served the motion of the fire ibr two or ^ree 
hours together : And we nil took notice, that 
the fire did break forth out of several houses, 
when the houses which were then burning were 
at a good distance from them every way. And 
more particularly, 1 saw the fire break out from 
the inside of Lawrence-Poultney steeple, when 
there was no fire near it. These and such like 
observations, begat in me a persuasion that the 
fire wM maintaiived by design. Upon Monday 
I repaired again into the ciiy, and found, as the 
day before, that the fire did break forUi in fircib 
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houses, at a great distance one from another. 
And M I was returning home, passing through 
Watling-street by a tobacco merchant’s house, 

1 saw the master of the bouse come down 
stairs, driving a young fellow before him ; say* 
ing to him, * You rogue, do you coroc to rob 

* me ? what did you do in my garret or 
words to that purpose ; and pushed him out of 
doors : All which I observed, and he seemed to 
be a Frenchman ; he was a short, black fel- 
low, of about Q2 years of age : And as soon as 
he was out of tbe house, he having a loose cout 
on in a way of privacy, shuffles something un- 
der his coat; whereupon I laid hold of him 
and said, * Sirraii, what have you there?' The 
fellow replied, * What is that to you ; *^the mas- 

* ter of the house knows me/ Upon that I 
asked the master of the house whether He knew 
tlie fellow? lie answered, be knew him not. 
Whereupon I searched the fellow, and found a 
horn of povvder about him ; and as soon as the 
powder was discovered, he tell a rubbing of his 
hands, they being all black with powder. He 
had also about him a book intituled, The Jew- 
ish Government. I charged him tliat Ite was a 
Frenchman, because he spake broken English, 
but he denied it and did much vaunt himself. 
There coming a constable by wHh his stalT, 1 
required liim to carry him to prison, and 1 
would assist him : So we conveyed him to Old- 
Bridewell; and by the way the people were 
ready to kill him, calling him French rascal. I 
prayed them to forbear, for justice would give 
him reward. I told the fellow he would he 
hanged ; he made slight of it, saying, < If 1 die 
^ my sou! shall be saved, but yours shall be 

* damned.’ And when he was put into Bricic- 

well, 1 desired that he might be secured, and 
none sulfored to speak with him till he were 
examined before a magistrate, because the to- 
bacco merchant’s liousc was presently burned 
upon it. But so it- happened on the next day, 
that the fire came on and consumed my house 
and goods ; so that 1 was forced, with my fa- 
mily, to flee into the country ; and what be- 
came of tbe fellow I know not, Old Bridewell 
being burnt also. And uoderstanding that tin 
Parliament hath appointed a Cotniiiiitec to en- 
quire after the actors in, and fomeutersof that 
terrible fire ; 1 thouglit good to inform the ho- 
nourable Committee thereof, that they may 
send for the keeper of the said Bridewell, U. 
know, what beciimeof the fellow, that he iiiighi 
receive justice according to his defnerit. Thus 
much 1 thought myself obliged to do, ns in duty 
bound to God and my country ; all which I am 
ready to aifirin upon oath, whe.ii 1 shall he 
thereunto called. Tho. Middleton. 

In the time of the fire near Bridewell, then 
was a man sadly bemoaning the great loss h< 
was like to sustain (the fire then being within 
five or six houses of him) did beseeoli the peo- 
ple for God’s sake (they having no goods oi 
their own in danger) to cxime in and help hijn 
to throw out trupks, chests, beds, &c. out at v 
window, having procured two carts or waggoni 
VOL. vi. 


0 carry them Away. Whereupon 1 ran into 
lii house with several others, broke down hit 
windows, threw out his goods atid loaded the 
arts ; and there being some interval, of time 
lefore the return of the 'carts, and seeing a 
boin wherein were many books and loose pa- 
pers, which seemed to be a library, I went in 
and took down a book, which proved to be 
Ovid’s Metamorphosis ; and while I was look- 
ng upon it, there came into the same ro<im' an 
»ld man of low stature with a white frock, who 
looked also on tbe book as it was in my hand ; 

1 took him in my mind to be some groom come 
out of a stable, and thou^’ht him to be pre- 
•umptuously foolish, supposing such a mean- like 
>ld man ignorant of that language in which the 
book was written, it being Latin ; but 1 spoke 
not to him. In the mean time there brake 
forth a fire amongst the papers which were be- 
lind us, there being none in the room but he 

d I. Whereupon the rest of the people 
coming in, cried out, * We had set the room 

»n fire and rushing in upon us, put out the 
lire with their feet. Whereupon I took hold of 
:he old man by the buttons under the throat, 
.ind said, * How now, father ! it must either be 
‘ you or I that must fire these papers/ There 
was a small thing of a black matter, which 
looked like a piece of link burning, which ques- 
tionless set fire on the papers, but it was imme- 
diately trod out. A tumult of people thronged 
in ; and when I said, ^ How now, father !’ and 
took hold on him, he said, Farce mihi, Domini: 
The people which did not understand it, cried 
out, * He is a Frenchman, kill him ;’ and with 
pulling of him his peruke fell off ; then appeared 
a bald skull, and under his frock he had black 
cloachs, I think of bisliop-sailin ; whereupon 
he seemed to be a grave ecclesiastic person. 1 
had much ado to save him from the people, but 
at last bronght liiin before the Duke of York. 
We found in his pockets a bundle of papers 
closed up with wax like a packet, which was 
delivered to the D. of Y. 1 know not what 
was written in them, neither do I know whajt 
countryman he w'as ; but methought he looked 
something Jesuit-like. This 1 am certain of, 
that when I went into the room there was no 
fire in it, and it was fired when there was none 
but he and I in it, yet I cannot say 1 saw him 
do it, though 1 cannot hutsuspect'he did it, and 
the rather because there were several houses 
untouched betwixt this house, and where the 
fire was darning on, when the papers in the 
library thus on fire as I have related. 

What became of this fellow, after we had de- 
livered liim to bis royal higliness, I have not 
heard. Joa^r Stswabt. 


Thus far concerning the Report and Infornia- 
tions abuut the Fire ; now fallows a true Ac- 
count of what was represeuted to another' 
Committee of Parliament, toucJiing clieJnso- 
leiicy of Popish Priests and Jcfuitt apd (1)9 
Increase of ropery, 

3 I 
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At the Committee appointed to certify Infor- 
mations touching the Insolency of Pupisih 

Priests and Jesuits, and the Increase of 

Popery. 

Ordered, That these several Informations 
proceeded on, in pursuance of the said 
power of the Committee, he reported to 
the House in reference to the Insolency of 
the Popish Priests and Jesuits, and the In- 
crease of Popery. 

As to the Increase of Popery, Mr. Hancock, 
minister of Cliilinoth in VVilts,* informs, That 
meeting with one Mr. Thomson about a month 
since, coming from Mass out of Soinerset-house 
chapel, andxliscoursing to him about his religion, 
asked him if tliere were many lately turned to 
it? Tiiomson answered, ^Thousands.* And being 
'demanded what cncounigrmenc there wos to it ? 
Replied, * There would be a change * suddenly.’ 
(Report his carriage to tlie Committee.) 

Mr. Thomson being summoned before the 
Committee, did behave himself very insolent- 
ly : they have commanded me to report it. 
Heing asked, Whether he had not a‘ shop in 
Somerset-house where Popish honks and Popish 
knacks were sold ? He said he had ; and that 
his man sold such books and beads, and other 
things. And said, There was one crucifix, no 
relics ; but wished he had some good one. He 
«aid that he was a Roman Catholic, and thanks 
God for it. He said he was no priest, hut 
wished lie were in a capacity to be one. He 
said he had not taken the Oath of Allegiance 
1 and Supremacy, nor would do it. He said he 
would take finy oath that any Christian prince 
should require, but not the Oath of Allegiance, 
•intimating some niixtu-rc in it. He said he had 
taken the Oath of Allegiance to the king of 
Spain, and was a subject to the king of Spain. 

One Mr. Ash a minister, late of Capel in 
Surrey, informed, That being at Caufield in 
Lancasliire this last summer, ho saw great re- 
sort on Sundays to Cauficld-houso, the house 
•of a P-apist ; and asking some that were going 
thither, what the occasion was of their resort 
thither, they told him they were going to Mass, 
ujkI that one Mr. Robinson a priest did say 
Mass. Mr. Asli did likewise inform, that he 
thought the number of those that went to Ma^s 
to that house on Sundays, was as great as the 
Protestants that went to the parish churcli. 

One Mr. Welden, deputy -ordinary for Mid- 
dlesex, did inform, That in his accustomed at- 
tendance on the prisoners at Newgate, about 
the time of execution, Romish priests, and par- 
ticularly one Mr. Harvy a Jesuit, hath con- 
•ttaiitly used to resort to the prison at those 
times, and doth persuade the prisoners to be- 
.cotne Papists ; and that divers have hecti al- 
'tejped in their religion by them, and turned to 
Popery. 

Mr. fVoott^n infonnetb. That on Oct. 16th 
Jbe went to Newgate, and meeting with one 
Howard an under- keeper at tlic door, desired 
. ^0 sjpuak with Mr. liobisxl the ^reacbman, who 


was then condemned : . Howard told him that 
he could not speak with him yet, for Mr. Har- 
vey, the queen-mother's confessor, was in pri- 
vate with him ; and said, this Harvey used fjre- 
quently to come to the prison after condemna- 
tion, and that where one prisoner died a Pro- 
testant, many died Papists. Mr. Wootten 
said, that after some stay lie saw Mr. Harvey 
come out from Mr. Hubert, and then he was 
admitted to have speech witli him. 

Mr. Cawdri/, keeper of Newgate, did inform. 
That Mr. Harvey the Jesuit did frequent the 
prison at Newgate about the times of the exe- 
cution, upon the pretence of the queen’s cha- 
nty, aiuL did spend much time with the priso- 
ners in private, and particularly did so before 
the lust execution, night after night. Mr. 
Cawdry snici likewise of the nme that suffered, 
eight died Papists, whereof some he knew 
were Pi o test ants when they came into the 
prison. 

It appeared upon several informations, that 
Mr. Harvy and other priests, did not only re- 
sort to Newgate.at times of execution, but like- 
wise to the White Lion in Southwark, and other 
places ill the country, jind used their endea- 
vours to pervert dying prisoners. 

Thomas Barnet^ late a Papist, informed, 
That when he was a Papi&t, and resorted to 
gentlemens' bouses in Berkshire that were 
Papists ; there was almost in every gentleman's 
house a priest, and instanced in divers private 
gentlemen in that county. Others inform the 
I like in Surrey. 

Mr. Coltman did inform, that one Mr. Car- 
penter, lute a preaciier at Coiledge hill, did 
in u'scouise tell Cotlmmi, “ 'I’hat the judg- 
ments of God upon this kingdom by the plague 
last year,, and lately by the fire in London, 
were come upon this land and people, for 
their forsaking the true Roman Catholic re- 
ligion, and shaking off obedience to the pope, 
and that if they would return to the church of 
Rome, the pope would rebuild the city at his 
own charge.” Carpenter said likewise to Cott- 
inan, ** That if he would come and hear him 
preach the next Sunday at his house in Queen 
street, he would give twenty reasons to prove, 
that the Homan Catholic was the true religion, 
and his the false ; and that our hible had a 
thousand falsities in it, and that there was nu 
true scripture but at Rome, and their church.” 
Carpenter at the committee ccMifessed, that he. 
had formerly taken orders from the church of 
Rome to be a priest^ hut said he bad renounced 
that church and taken orders in England, 

The next thing is the Information of their 
Insolency, aod 1 shall begin with their scorning 
and despising the Bible. 

One Thomas WiUiamt an officer in sir Wil- 
linm Bowyer’a regimeat, iuformed, (hat one 
Ashley a Papist, seeing a woman read in a 
bihle, asked her why she read in that damnable 
lireabyterian bible, wd R piay book was 
as good 
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ThomoM Barnet of Biogfield in Berkshtre, 
inforined, that being at cme Mr. Young’s 
house in Bingfield, at Bartholomew-tide last, 
Mr Young said to the brother of this Thomas, 
in his hearing, that within two years there 
should not be a protestant in England. Tho- 
mas Barnet, informed further, that being at 
Mr. Doncaster’s house in Bingfield, one Mr. 
Thuriil, son-in-law to Mr. Doncaster, (and 
botli Papists) said to this informer, (who w'ns 
then likewise a Papist,) The people take me 
for a poor fellow, but 1 shall find a thousand 
or two thousand pciunds to raise a party of 
horse, to make Mr. Hathorn’s and Mr. Bul- 
lock’s fat guts lie on the ground ; for it is no 
mure to kill an heretic, than to kill a grass- 
hopper, and that it was happy for him that he 
was a Catholic, for by that means he sliajl he 
one that shall he mounted. 

Mr. lAnwood^ scrivener in White-chapel, in- 
formed, That about the eOth of October last, 
meeting with one Mr. Binks a Papist, and dis- 
coursing with him, Binks told him, that there 
was amongst the Papists as great a design as 
ever was in England, and he thought it would 
be executed suddenly. Being asked how many 
Papists there were about London he answer- 
ed, about seven thousand, and in England an 
hundred thousand were armed. 

Mr. Oaks a physician dwelling in Shadwell, 
informed, That a little after the burning of 
London, one Mr. Carpenter, a minister, came 
to his house in Tower-wharf, and spake to 
him to this purpose : 1 will not say that I am 
a Papist, but this I will say, that 1 had rather 
die the death of the Papists, and that my soul 
should be raised with their resurrection, than 
either to he Presbyterian, Indepeiidaut or 
Anabaptist ; and 1 tell you, the Papists have 
hitherto been his majesty’s best fortification ; 
for when Presbyterians, Independaiits and 
Anabaptists forsook and opposed him, then 
they stood by him, and helped him ; and he is 
now resolved to commit himself into their 
hands. And take it upon my word in a short 
time, the Papists will lay you as low as that 
house (pointing to an house that was demol- 
ished) for they are able to raise forty tliousand 
men, and I believe, the next work will be cut- 
ting of throats. This was sworn by Mr. Oaks, 
before sir John Frederick, a member of the 
house. 

MfViVm Filkington being present when the 
words were $pf>keii, doth affirm them oil, 
save only those, That the king is resolved to 
commit himself into the Papists hands. Those 
she doth not remember. 

Henry Youngs a distiller of hot-wrnters, in- 
formed, that about, April 1661, being in the 
Jesuits College in Antwerp, one Powell, an 
English Jesuit, persuaded him to turn a Roiiiaii 
Catholic, and said, That if he intended to save 
his life and estate he had best turn so, for 
within seven years lie should see all England 
of that religion. Young replied, that the city 


of 'London would never endure it. Powel an- 
swered, that within five or six years they would 
Ibreak the power and strength of London in 
pieces, and that they had been contriving, it 
these twenty years;* and that if Young did 
live, he should see it done. The said Young 
did likewise inform, that shortly after his com- 
ing into England, one Thomson and Copervel, 
iMitb' Papists, did several times say to him, 
that within five or six years at the farthest, 
the Roman Catholic religion should .be all over 
in this kingdom. 

Jasper Goodwin o^ Darking, in the count j 
of Surry, informed, That about a month since 
one Edward Complin, ii Pajiist, said to him, 
you must all be Papists shortly; and that 
now he was not nsliumcd to own himself n 
Roman Catholic, and to own his priest (nam- 
ing two that weie in Darking in the houses of 
two Papists;) and likewise said, that in twenty 
four hours warning, the Roiuaii Catholics 
could raise thiriy thousand men, as well armed, 
as any men in Christendom. 

William Warner Darking informed, That 
the said Edward Complin did tell him, that ’ 
the Roman Catholics in England, could in 
twenty four hours, raise thirty thousand horse 
and arms : and upon saying so, pulled out his 
crucifix and beads, and said, He was not 
ashamed of his religion. 

John Grawnger of Darking, informed that 
about a year since being in his house, reading 
the bible, one Tliomas Collins, a Papist, said 
to him, Arc you still n church-^er ? hud you 
not better turn Roman Catholic ? if you stay 
till you are forced none will abide you. And 
said further, that there was a man beyond sea 
had prophesied, that in sixty six, if the king 
did not settle the Romish religion in England, 
he would he banished but of the kingdom, and 
ail his posterity. And Collins further said, 
that he being lately turned a Roman Catholic, 
he would not be a Protestant for the world. 
He wished Graungcr again, in the hearing of his 
wife, (which he affirmed to the committee) 
to turn his religion ; for ail the said prophecy 
would come to pass in sixty six. 

Robert Holloway of Darking aforesaid in- 
formed, That one Stephen Griffin, a papist, 
said to him, That^ all the blood tfiat had been 
shed in the late civil war, was nothing to that 
which would be shed this year in England. 
Holloway demanded a reason for these words, 
ill regard the kingdom was in peace, and no 
likelihood of trouble ; and said, Do you Pa- 
pists intend to rise and cut our throats when 
we are asleep ? Griffin answered, That's no 
matter, if you live, you shall see it. 

Ferdinand de Massido^ a Portuguese, and 
some years since a Romish priest, but turning 
Protestant, informed. That one father Taff, a 
Jesuit, did the last year tell him at Paris, That 
if ail England did not return to the church of 
Rome they should all he destroyed the next 
year. 
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Mr, Samuel Coitman of the Middle-Tenaple, | 
bnrrister, iiifonned, Tliat nbout two years since, 
one Mr. Jeviston, a Popish priest, and called 
v^y the name of father Garret, did persuade 
^sni to turn papist^ and he should want neither 
profit nor prcfcrioenc. Mr. Cottman object- 
ed, that he intended to practise the law, which 
he could not do if he turned papist, because he 
must take the oath of Siiprenuicy at his being 
called to the har ; and if he were a papist he 
must not take it. Mr. Jeviston replied. Why 
not take the oath? It is an unlawful oath, and 
void ipso facto, ^nd after some pause, said 
further, first take the oath and then 1 will con- 
vert you. He said further, The king will not 
own himself to be head of the church. And 
said further, You in England that set up the 
Dutch to destroy our religion, shall hud that 
they shall he tiie men to pull down yours. 

Mr. an officer to the duke of Or- 

mond in Ireland, informed, That coming out 
of Ireland with one Oriel (who owned himself 
of the order of the Jesuits, and commissioned 
from the pope to be lord primate of Ireland, 
and archbishop of Armagh) and falling into 
some discourse with him, he told him, ** That 
there had been a difference between him and 
some other of the Jesuits in Ireland, and that 
part of the occasion was, that one father W alsh, 
and some other of the Jesuits there did dispense 
with the papists in Ireland, to take the oath of 
allegiance and supremacy, by virtue of a stand- 
ing commission from the pope which he had 
to do it, during this kiiig*s life; and Oriel 
thought tliey ought not to do it by virtue of the 
standing commission, but should take a new 
' commission from the pope every year to do it.'* 
And likewise, ** That he brought eight boys 
out of Ireland, whom he intended to carry to 
Flanders, to breed up in some of the colleges 
there.” And at his taking shipping to go for 
Flanders, he shaked his foot towards England, 
terming it E^ypt, and sairl lie would not re- 
turn into England, till he came with 50,000 
men at his heels,” . 

A French merchant being a papist living in 
St. Miclituirs lano, London, writes in a letter to 
his friend, That a great number of men and 
arms were ready here, if those he wrote to were 
ready there. lie being upon the intercepting 
of this letter, scorched ; forty fire- locks were 
found in his house, reedy loaden ; which were 
carried to Fishmongers-hall, a rnonlli or more 
before the fire, and he comiuittcd to prisou, 
but since released. 

A poor woman retaining to one fielson’s 
bouse, a papist, about Darkiug in Surrey, was 
solicited, that she and her husband would turn 
Roman catholics; which if they did I'oliintarily 
UQW, they would be accepted of ; but if they 
Staid a little longer, they would be forced whe- 
ther they would or no; and then they would 
not he' esteemed. This was deposed before 
sir Adam Brown, a ineinber of parliament. 

A complaint being made against a sugar- 
baker at Fox-bal^ his house was searched by 


lieutenant colonel Luntly, who found there 
several guns, with such locks, as no Eiiglish- 
inaii (who was at the taking of them) could 
discharge; togeHier with brass blunderbusses 
and fire- works, of a furious and burning nature; 
Trial being made of a small pari of them, the 
materials were discerned to be sulphur, aqua- 
vitae, and guii-powder, whatever else. 

Ill a letter to sir John Frederick and Mr. 
Nathaniel Heron, from Hor«%ham in Sussex, the 
8th of September, 1G66. Subscribed Henry 
Cbowne. Wherein is mentioned, that the said 
Henry Chowne had thoughts to come to Lon- 
don that week, but that they were in distrac- 
tion there concerning tlie papists, fearing they 
would shew themselves all that day ; and that 
he had been to search a papist's house within 
six miles of that place, lie, with another jus- 
tice of peace met the gentleman's brother (who 
is a priest) going to London, whom they search- 
ed and found a letter about him, which he had 
received that morning from his sister, twenty 
miles oil' from him ; wherein is expressed, That 
a great business is in hand, not to he committed 
to paper, as the times be. 

Your Committee have thought fit to give no 
opinion upon these Informations; but leave 
the matter of fact to yoiir judgmeiits. 

1 am commanded to tell you, That your Com- 
mittee have several other things of this na- 
ture under their Inquiry. 

As a further instance of the audacious and 
insoienl behaviour of these Popish Recusants, 
lake the following Copy of Verses made, and 
then scattered abroad by some of their party 
in Vvesiininstei’-huli, and severaf other places 
about the city, and elscwheie in the kingdom: 

Covre la feu, ye Ilugonots, 

Tfmt have so branded us with Plots, 

And henceforth no more bonfires make. 

Till ye arrive tlie Stygian Lake. I | E 
For down ye must yee Hei clicks, — 

Fcr all your hopes of Sixty-six. 7 
The hand against you is so steady, 

Your R.ibylon is fallen already. 

And if you will avoid that hap, 

Return into your mother's lap ; 

Tise I'levil a mercy is ft»r those. 

That Holy Mother Church oppose. 

Let not your Clergy you betray ; 

Great ey es are ope, and see the way. 

Return in time, if you will save 
Yoursouls, your lives, or ought you hA\$;. 
And if you live till sixty-seven, 

Confess you had fair warning given. 

I'hen see in time, or aye be blind. 

Short time will shew you what's beliiiid. 

Dated the 5th day of Nov. in the year 
1666, and the first year of the Restora- 
tion of the Church of Home in England. 

Not long after the burning of London, Mi;^ 
Brook* Bridges, a young gentleman of the Tem- 
ple, as he was going to attend Divine Servica 
in the Temple churchy in a pew there foan^ 
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this following Paper, which ininiediately either ; edviiecl the said Atkins to put off' his hodsc 
hy himself, or a reiutiun of ^lis, was delivered i and dispose of his ttoods as soon as he could; 
to sir William Morrice, one of his majesty’s ' for within three weeks or a month, there would 


be great and dreadful fires in and about Lon- ' 
doll. Mr. Atkins asked him. How he knew 
so ? The said ilarrison replied. If you will not 
believe me, you may choose : and so lef^ him. 

One Monday, July the B5th, Mr. Atkinses 
wife hearing of the fire at the George-iun. in 


principal secretaries of. state; the contents of 
the Paper are as follows ; 

A Warning to ProUstants. 

I, wlio have been a Papist, from my infancy, 

till ot late, and in zeal lor their horrid pnn* i v. ■.■■x. ..i. iti 

ciples, l.ud too great a stiare in the tiring of the ! Southwark, went to her mother at the Talbot- 
city. And did intend to do further mischief to i inn, in Southwark ; the back part of which said 
the Protestants (of which 1 am now and ever inn is adjoining to the Gcorge-itin, and was 
shall he a member) do upon abhorrence of that { likewise on fire; and being there, she espied 
villainy, and religion that hath moved me to i the aforesaid Joseph Harrison in the yard, and 
it, declare to nil Protestants, the approach of; remembering the aforesaid advice tocher hus- 
their sudden ruin, that it may be prevented, if j band, desired some persons that were next her. 


it he not too lute. 

When I, together witli otlier Papists, botli 
French, Irish, and English, (ired the city; 
others were employed to massacre the Pro- 
testants, we thinking thereby to destroy the 
heads of your religion; but the massacre" was 
disappointed by the fear of him, who uas the 
chief agent in this villainy. And the lire not 
having done all its work, tliey have oficu en- 
deavoured to hre the remaining part. They 
intend likewise to land the French upon you : 
Co whose assistance they all intend to come, 
and for that purpose arc stored with arms: and 
have so far deceived the king, that tliey have 
the command of most part of the army, nnd 
the sea ports. The French intend to laud 
at Dover, that garrison being most Papists ; 
and the Papists in England, have express com- 
mand from Rome, to hasten their business be* 
fore the next fiarliamcnt ; nu;l to dispatch. 
Therefore as you love vour lives and fortunes, 
prevent yonr ruin, by disarming all the Papists 

111 England, especially C. L- from the 

I'owor, ami tlie L. D — and all his adhe- 
rents uiid soldiers, from Dover, nod dis- 
arming all Papists. £ have such an abhor- 
rence, that I would willingly undergo any pu- 
nishment for it ; and declare myself openly, were 
I not assured char I could do you more good 
in concealing niy name for the present. Delay 
not from following these directions, ns you love 
your lives; and be not deceived by any pre- 
tences whatsoever. 

An Impartial Account of some Informattovs 
taken before several Justices of the Peace, 


to lay hold of him ; which being done, he was 
conveyed to a foot company that stood in arms 
near the said inn, judging that the nearest 
place to secure him. After which, sir John 
Smith, one of the sheriffs of Loudon, was ac- 
quainted with the whole matter. Upon which 
he, with the L. C. went to the said company, 
and in the hearing of several, gave charge to 
the captain of the said company to keep him 
safe until they had time to examine him. Af^er 
the fire was put out, some went to enquire after 
the prisoner, and the captain told them, the 
L. C. had discharged him. 

Tiic next d^y being Tuesday, a person was 
informed that the said Harrison taught school 
in Threadneedl^ street, and that he boasted of 
his deliverance, and said, That the L. C. was 
pleased to honour him so far as to take him in 
his barge with him to Wliitchall, and bid him 
but be patient a while, and he should have 
satisfaction from the persons that had troubled 
him. Hut hearing where to find him, endea- 
vours were used to retake him, and accordingly 
was acco iiplishcd on Wednesday, July 27, and 
had before the worshipful sir John Frede- 
rick, who sent him to Bishopsgale, and ordered 
him to be brought before tlie lord mayor and 
court of aldermen the next day to be examined. 
Before whom were these following things proved 
against him upon oath. 

That ho. hath had frequent correspon 
dcncy with Jesuits and papists. 2. I'hat be 
hath spoken to several of his acquaintance to 
go with him to popish meetings, declaring that 
he knew of many. 3. That he hath been per- 
suaded to turn Mendicant Friar, and hath* 


concerning the several Fires bappeuiqg of been offered a stipend to turn to the Romish 
late in nnd near the City of London. Helmnn. 4- That he knew there would be 


About the latter end of June, and in July, 
one Joseph HarrKon came several times to the 
Greyhound-inn, in Ilolborii, pretending to en- 
quire for letters for himself; and about the 
beginning of July comes into the said inn, and 
meeting Mr. Atkins, the master of the said inn, 
he the said Ilarrison asked him for a can of 
beer; whereupon Mr. Atkins ordered bis man 
to draw two cans, drinking one himself, and 
giving the other to Harrison. After which, the 
said Harrison took.Mr. Atkins by the hand, 
and led him out of his own yard into Holborn, 
and by the rails in the street, the said Harrison 
1 


divers great and dreridAil fires in and about 
Lcmrlon within a month. 5. That he advistd 
friends to rid their hands of all their concerns 
in ami about London", (5r tliere would be a 
great consumption of houses there. 0, That 
when he was in the custody of the Foot-Com- 
pany aforesaid, Mr. Atkins aforesaid, affirming 
to swear the former Article; he threatened 
him, if he did, it should cost him the best house 
he had. 7. That he eaid there were M.OOO 
French Papists lately come over, to his know., 
ledge : besides, many that were einongst ^ u. 
alrwidy. 8. The Lord Msyor ukiug him,- 
/ ‘ 
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who periiNuled him tp turn catholic f Ha an- 
smMd, The king’s pnder-harher, Phillips.’’ 

Aftar which, ha tqld the Court, That when 
ba was apprehended for tjbe^ things, my L. C. 
discharged him, and took him with him in his 

t xga to White- hall. Ho further told the 
mrl;. That he was some time an assistant to 
r, tiOvejoy, schoplmaster at Canterbury, and 
that he had letters testimonial of his good be« 
haviour from the dean of Canterbury : Upon 
which my LorfI Mayor remembering that he 
had seen him with Mr. Lovejoy, and said, that 
Mr. l 40 veioy told him. That he was an idle 
rogue. And so he was committed to Newgate. 

On Saturday the 30th of July, it was further 
deposed upon oath bv Thomas Koe, before sir 
John Frederick, as follows : 

The Information of Thomas Roe of Bernard- 
Inn, Gent, taken the 3d of July, 1670, 
by sir John Frederick, Alderman, one of 
Xlis Majesty’s Justices of Peace in the 
City of London, upon Oath, as folio weth : 

Thomas Roe saith^ that he hath for at least 
19 or 13 years last past been acquainted with 
one Joseph Harrison, who was examined lately 
at the Guild-hall, London, before the honourar 
ble the Lord Mayor and Court of Aldermen, 
upon suspicion of his being a conspirator in the 
firing the city and suburbs in several parts 
thereof. 

Thomas Roe, and Joseph Harrison, having 
beep schoolfellows at Eton College, and be- 
ing thereby acquainted ; Joseph liarri&oti hath 
several times lately been with him, and advised ; 
hini IQ with^'draw his concerns, and remove | 
above twenty miles out gf the city ; for that ! 
the citv, and twenty ntiles round, would be . 
suddenly destroyed and laid waste (or to tliat I 
purpose.) Whereupon Thomas Roc asked him, | 
Whether he were privy to any such conspiracy, 1 
qr concerned in its agitation ? pressing him ' 
with divers arguments to discover what he was i 
acquainted with of that kind. Harrison re- ' 
plied, That he had no personal and positive 
Knowledge thereof. Thomas Rue demanded 
upon what ground then he did thus advise 
hmi ? Joseph liarrison replied. That he was 
sprnf tihies conversant among sonic Papists, and 
perceived a plot or design was. carrying on hy 
tlugu against the cit3r of Loudon, and the Pro- 
lestantMigion; which plot or design, said he, 
the ^apis^ call. The Game of Trap, or, do you 
Undcratand Trtip ad Gi'ttcm, which is the watch- 
vrqrd aniQngsttliem. Further, Joshua Harrison 
said, that he was informed of those things by 
aome German Protestants^ and that he bad 
^ers of 601. per annum, made him by some 
Jeeoits and Fapisis to turn to their religion ; 
bat he had refused it, and would not embrace 
tint: Romish religion. 

Thomas Roc further saith, That above fitie 
nmka siooo, he walked through New-Cheap- 
sidc> and thence into Mark-l.anr, with 

Joseph Harmon, in company with Mr. Mosely 
(agentkmaa bolonging to Berpards-lnn like- 
wma) aad ana of bU acquaintance, together 


with another man, a stniHger to ThoDins Roe. 
Upon their first associating, Harrison said unto 
him. That he would not discover himself to be 
an Englishman, but pretend himself to be a 
German or Italian (whether of the two he doth 
not well remember) and that he might not de- 
tect himself, spake in the Company as occasion 
offered in Latin. But leaving the place where 
they tarried in Mark-lane, going towards 
Bishopsgate-street, Mr. Harrison told Mr. Roe 
secretly, That he believed that Mr. Mosely 
understood the Game of Trap by some signs 
he had observed from him, and that be would 
try him. Then going altogether into a house, 
about the end of Threadneedlc- street, Mr. 
liarrison (having by this time discovered him- 
self to be an Englishman, said Trap, and made 
a cross over his face with his fingor, directing 
himself to Mr. Mosely : WhenMipoti Mr. 
Mosely did also say Trap, crossing his forehead 
and face two or three times, and with u quick 
motion drew his finger fiver Ins own throat. 
Upon which Mr. Roe asked Mr. Mosely what 
was the meaning of 1 rap ? But he retused to 
tel). Mr. Roe urging him again. He replied. 
He would not; saying. You are not of niy re- 
ligion. Then Mr. Mosely asked Mr. llarriboti 
what his name was.^ (tor he knew him not by 
name) he answered, Harrison. Mr. Mosely 
replied, I never saw5*our name. Mr. Harrison 
made answer, It is Don Olanso del Harrisomu; 
if so, saith Mr. Mosely, I have seen your 
name. 

After this, Mr. Mosely and the other stranger 
being parted, and Mr. Roe and Mr. Harrison 
being alone: said Harrison, 1 told you Mr. 
Mosely did understand Tra)i ; yon may see 
there is a list of the Trap-Uamesiers. Now 
whether Mr. Mosely's imitation of Mr.’ Har- 
rison was feigned or real, Mr. Roe could not 
distinguish : But as they two were passing 
through Cheapsidc homewards, Mr. Harrison 
looking upon the Ncw-Biiiidings, said, To 
what purpose do they build this poor city, it 
will be again destroyed ; at tlic same lime he 
pointed at two several persons, saying, 'I'hat is 
a Trap- Gamester, and there goes another Trap- 
Gamester. 

Mr. Roe further informs, That since the 
last Term, Mr. liarrison told him, he would 
write all the rogueries of the Trap-Game and 
Gamesters in a Play ; and that lie would under- 
take to shew him 26 papists meetings in and 
about the city and suburbs of London ; but, 
said he, some of them are very private, and if 
you be discovered not to be-a papist, (you will 
peraclventure) le poisoned or stabVied. 

Mr. Roe cloth further say. That when tHe 
s.'vid liarrison advised him to remove with all 
his coneems about 20 miles from I.ondon, that 
the said liqe asked him if Windsor were not 
far enough, it being both their native place, and 
about the distance? The said Harrison an- 
swered, Not ; reflecting upon the Castle. And 
further, Harrisou told Mr., Roe that the jesuits 
could, by a composition of ingredients, make 
auQh a matter, the fume of which would co^ 
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rupt any man’s intellects; and tliat ba the said 
Harrisop could do it. 

A faithful Account of the Apprehending of a 
Scotchman^ some time since by William 
Colburce, at the Cross-keys in Fleet^street, 
ns followeth. 

A Scotchman pretending great respect 
he had fur William Colburne nft)rcsaid, came 
to him and advised him. That l*y all means 
he should remove his good^ out of London, 
and dispose of bis house. Williuin Col- 
burne asked him, For what reason? The 
Scotchman replied. Because that he, with 
many others, were employed to set the re- 
mainder of London on fire ; and that they 
would set it on fire in several places at one 
time ; Ana Chancery- lane end (which is near 
the aforesaid Colhurne’s house (they intended 
to set first on fire. Upon wliicli, William Col- 
burne apprehended him ; and being brought to 
his trial, he w'as sentenced to stand in the 
pillory ; and did accordingly, three times ; 
once at the end of Chancery -lane, and twice 
in, or about the Old Exchange. 

Rluch more might be said, but that our aim 
is, to bo ua brief as is consisteiit with the truth 
of the matter of fact in our narrative. There- 
fore wc lefer any that desire further sati'»rac- 
tion, HI every particular, to W’illiam Colburne 
aforesaid, who will fully inform them. 

An Account of the Firing of Mr. Dclaiioy’s 
house, near Pepper-uliey, in Souihwark, 
JiiiuiLiry lti66-7, by John Satterthwait, a 
Papist, as appears by the uatii of Margaret 
(^itirkc, ti.eu servant to iVlr. 1)« lanoy, who 
was ill by the said Satterthwait, to assist 
him ill tht burning of her master’s house, 
ami suil'cred d* utli fur the same. 

I Margaret Clarke, being shortly to suffer 
death for th.it which 1 have deserved, and 
am much humbled lur, and desire to lie low 
befoie (>o<l, under the sen.se of niy own guilt, 
do give the world an account of the truth of 
inycahe; for 1 would not be guilty of a lie, 
now 1 am to appear before niy Judge within a 
fi.w minutes, 'I herefore I do say, and shall 
declare the truth of tl>e matter, as I shall aii- 
bwor it before iiiy Lord and Judge. 

Upon the 26th of January 1066-7, John 
Satterthwait came to me, ns I w'ns going out 
of my master’s gnte, and did desire me to tell 
him whether my master and mistress w'ere at 
home? And 1 answered him, No. And he toki 
me. That he hoped he should have an oppor- 
tunity to speak with me, for he had something 
to say. And I answered him, if he had any 
thing to say, 1 should be so civil to give him 
the hearing when I had time (for tiien I was in 
haste.) Tlien he came, the next day, with the 
same request; and I returned the answer. 
Then the third time being Wednesday, he 
came again, and used great importunity ; and 
expressed some kindnesses, as if he had beep 
ft suitor; and prevailed with me to go into the 
borough with him to an ale-house, where 


were twe men more of bis company : And 
afteriRome little discourse, he propounded lo 
me this wicked and horrid design, which 1 was 
to have been engaged in with them ; that is, to* 
let them into my roaster’s bouse, to set it on 
fire : And for a reward, they promised me 
e,000/. ; which sum I was to receive at the 
Fleece-Tavern in llolborn, enquiring for a room 
in the said Tavern, called the figure 9. Then 
coming out of the ale-house, they would fain 
have had me away with them ; saying, Come 
let ns take coach, and go into Fleet-street; for, 
said they, there we have a priest of ours, who 
lodges at a grocer's, that shall confess you, and 
give you the sacrament. 1 told him, 1 Could 
not possibly go then. 

So this John Satterthwait went hotnewardli 
%vith me, almost to my magter’s house, and at 
we went along, be charged me that I should 
liot divulge it to any person in the world living; 
for if 1 did, 1 should certainly die for it (and 
that quickly) in this world, and be damned its 
the other. 

Then he came on tlie next day, and gave me 
the same charge to keep it secret. 

And then, on Saturday he came and en- 
quired of me, the best time that he might come 
to do this most iiorrid and devilish action ; say- 
ing, Would not 4 or '5 of the clock be a good 
time ? And 1 said, Yes. 

Acc<>rditigly he came, and conveyed himself 
into the d> e-house, or thereabout, while 9 or 
10 of the clock that evening; about which 
time the fire was discovered. 

Whereupon, with the fear and dread he had 
put upon ijie» 1 did deny it to the company that 
came in to quench it ; but alter that, he was 
there, whom 1 saw amongst the rest of the 
company: But 1 had much horror upon my 
conscience, and after some shoit time, 1 con- 
fessed the whole crime, for which 1 now die. 
And my examination before justice Reading, 
and justice Freeman was all true. 

And this I adirm, and do desire all Protest* 
ants to believe, that- John Satterthwait kindled 
those three hres in iny master’s house: Firsts in 
the dye-house, by the pump : Secondly, in the 
buttery ; and thirdly in the garret. Which 
last fire be kindled, whilst the people were 
putting out the othtr. 

See the large account of this, called, * A 
Warrant to Servanih, and a Caution to Pro- 
testants,’ printed in the year 1680. 

An Account of the firing Mr. Robert Bird’s 
house, in Fetter-lane, April the 10th, 1670, 
by the persiuasion of Nicholas Stubbs, a 
Papist. 

Elizabeth Oxley ^ servant to Mr. Robert 
Bird, upon her examination saith. That about 
Michaelmas last, she was acquainted with 
Nicholas Stubbs, who had several tunes used 
many persuasions to turn her Papisc ; and after 
her shewing a liking to it, and ihaf he supposed 
she embraced that per.->iuisif>n, in his discourse 
to her at several times, he told her, that before 
the 28th of June next, she should see dro 
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Protestaots destroyed that were in England ; | persons in St. James fields in the. dark of the 
that the (Nope should be king over England, ' evening, and to discourse of these matters ; and 
that all that would turn to die Pi ipish religion ‘ that the several informations that he had given 
should live far better than now they did ; that the said Elizabeth Oxley, he had from the said 
all the land were heretics, and it were a mcri- father Oyfford ; and saith Flower and Roger 
j|;prioa8 act to destroy them ; and that all such told the said Stubbs, they would carry 

M were Papists should have marks upon iheir on the said fire, and that they had fire balls for 
l^ts whereby to distinguish them from Pro- that purpose, and that they would fire other 
testants, that they might not be destroyed houbes in llolborn at the same time : That he 
amongst them : Adding, that the nation do was at the fire in the Temple, but was not Pti- 
believe that all things will be over before the gaged to do any thing in it. And said, that 
SSd day of June, but they would be deceived, Gyfibrd told him that there were English, 
for all should be destroyed at or before that French and Irish Roman Catholics enough in 
time. That the duke of York was the bravest London to make a very good army ; and that 
prince living, and that he was gone out of the the king of France was coming with 60,000 men 
kingdom ie^t the hereticks should cut off his under pretence to shew the dauphin his domi- 
head, and he would not return till they were nions; but it was to lay his men at Diep, Bui- 
destroyed ; that the lords in the Tower would loign, Calais and Dunkirk, to be in an hour's 
not one of them sufler, for they would come off warning to be landed in England, and he 
well enough, being to be tried by the lords; doubted not but it would be by tiie middle of 
and that the scaffolds were set up for fashion June, and by that time all the Catholics here 
sake. That she telling the said Stubbs that will be in readiness ; all were to rise in order 


she was hired to live with one Mr. Bird about 
the middle of Fetter-lane, he used persuasions 
to her at several times to set fire on her mas- 
ter's house; telling her, if she would do it, he 
would give her 5L and gave her half a crown, 
and said, he would have other houses ii) Hoi- 
born fired at the same time by others •. That 
she being with the said Stubbs on Sunday be- 
fore Jlhe said fire, promised to fire iier master's 
house on Thursday or Friday night following, 
and accordingly on Thursday night she took a 
candle and set fire to her master’s papers in his 
study, which were in a kind of a press ; and 
they being on a light fire, she shut the dooi'» j 
and went up stairs into her own chamber in < 
the top of the house, and packed up her own 
things, and undressed herself, lest her master 
should Suspect her, and there stayed till a great 
knocking was at the door, and the watch- men 
crying out fire; whereupon she run down stairs 
and- cried fire, and her master gave her the 
keys to open the door ; which done, all hands 
were employed to quench the fire. And she 
saith, she did not set fire on her inahter's hou^e 
out of any malice to him, nor with intent to 
rob him, but merely to carry on the design 
which Stubbs had proposed to her, and out of 
hopes of his reward. 

Nicholas Stubbs upon his examination, owns, 
and sets forth to have used discourses to the 
said Elizabeth as she dechireth in her examina- 
tions; and saith, he did persuade her to fire 
her master’s house, and was to give her five gui- 
neas for doing it, besides half a crown in hand : 
And saith, that one father Gyflord a Priest and 
his confessor had put him upon this business, 
^ and told him it was no sin to fire all the houses 
of heretics and hugonots. 

That he acquainted Flower alias Darby, and 
onb Roger another Irishman that 

locjiged at the Coach and Horses in the same 
^rcet. That the said father GytVord promised 
.him lOOL for the same, and told him be was 
to have the money from the church. That they 
Wed to meet the said Oyfford ahd the other two 


to bring him in. That the papists here were 
to be distinguished by marks in theif hats ; 
that the said father Oyfford doubted not but be 
should be an abbot or a bishop, when the work 
was over, for the good service he hath done. 
That at their meeting father Oyfford used to 
tell tliem, it was no more sin to kill a heretic 
than a dog, and tliatthey did God good service 
in doing what mischiefs they could by firing 
their bouses. That it was well sir Edmondbui'Y 
Godfrey was murdered, for he was their devilish 
enemy; thatColcinan was a saint in heaven 
fur whut he had done. And saith, he is fear- 
ful he shall bo murdered for this confession, 
father Gyi'ford iiaving sworn him to secrecy, 
and told him he should be damned if he made 
any discovery, and should bo sure to be killed ; 
and that he should take the oatiis, because be 
was a house-keeper ; and that it was no sin. 

And saith, that Gyfloid and Roger told, him 

when their forces meet, about ihs , middle of 
June, iLeu have at the — — — . 


The Monument, as is well known, waserecU 
ed to commemorate this Fire, and bears the 
following iusculptures : 

On the South Side. 

* Carolus 2, &c. princeps clementissicnus 
^ miseratus luctuosam reruin fuciein, pluriina 

< fuuuuitibusjam tumruinis, in solatium civi- 

* um, et urbis sux ornamentum providit, tri- 

* butum reinisit, preces ordinis et populi Lun- 

* dineiisis retulil ad regni senatum ; qui con- 

* tinuo decrevit, ut publica opera, pecunia 

* pubiicR, ex vectigali carboiiis fo&silis oriunda 

* in mcliorcm furmacn rcstituereiKur ; utique 

< xdes sacne ct D. Pauli templuin, k funda- 

* mentis oinni magnificentia extruerentur ; 

* pontes, poftse, carceris novi fierent, emun- 

* darcutur alvei, vici ad regulam responde- 

* rent ; clivi complanarentur, aperirentur an- 

< giportus, fori et inacdla in areas sepositas 

* eliminarentur. Ceiisuic etiam uti singube 
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* domus muris intergerinis coirclndereiitur^ 

* universx in frontem pari akitudiueconsur* 

^ gerent omnesque parietes saxo quadrato 

* aiJt cocCo latere solidarentur ; utique ne- 

* mini liceret pltra septeniiiuin ssditWando 
^ immorari. Ad hsc liris de termiuis oritu- 

* ras lege lulu praesidit ; adjecit quoque 
^ supplicationes aimuas, et ad ^ternani pos- 
‘ terinruin mcmoriani H. C. P. C. Fe&tinatur 

* undiqtjc, resurgit Loiuliiuiin inajori cele- 
^ ritate an splendore incertum ; unum iricnni- 

* um absolvit, quod saeculi opus credebatur/ 

On the l^rth Side, 

* Anno Christi ciodclxvi. Die iv. Nonis Sep- | 
' tembris, bine in orientem, pedum cerr in- 

* tervallo (qusn est hujusce columnse altitude) 

* erupit de inedift node incendiurn, quod, 

* vento spirante, hausit etiain ionginqua, et 

* partes per omnes populabundum ferebatur 

* cum inipetu et fragore iiicredibili ; xxcix 

* Templa, Portas, Praetorium, Aides publicas, 

* Ptochoiropkiia, scholas, bibliothecas, in- 

* sularuiu magnum numerum, doinuum ccio 

* ooooooocc, vicus co absuinsit : de xxvi 

* regionibus xv fundiius delevit, alias viii 

* laceras et seniinstas reliquit. Urbis cadaver 

* ad cDxxxvi jugera, hinc ab arce, per Tha- 


* mesis ripam ad Templariorum fanum, illina 

* ab euro^aquilonali porta secundum inures 

* ad fossae Flotaiias caput, perrc.xir ;• lulversua 
< opes civium, et furtunas infestum, erga vitas 

* iniiocuum, ut per omnia referretAupremam 

* illani inundi exustionem. Velox clades fuit; 

* exiguutu tetnpas eandem viciit civitarem flo- 

* reutissimam et nullmn. Tertin die, cum 
^ jam plane evicerat huinana concilia, et suh- 

* sidia omnia, ccelitus, ut par est credere, jus- 
^sus, stetit fatalis ignis, er quaqmiversum 
^ elangait. [Sed furor papisticus, qui tarn 

* dira patravit, iioiidatii restiiiguitur.] 

Round the PedesttiL 

* This Pillar was set up in perpetual remem- 

* braiice of the most dreadful Burning of this 

* City ; begun and carrier! on by the treachery 

* and malice of the Popish Faction, in tlie be- 

* ginning of September, in the year of our Lord- 

* 1666, in order to the elfecting this horrid Plot, 

* for the extirpating the Protestant Religioh, 

* and Bnglish Liberties, and to introduce Po- 

* pery and Shivery/ 

To which Pope alludes in his opening of the 
story of Sir Balaam : 

“ London's colunm pointing to the skies,. 

Like a tall Bully lifts its head and lies/' 


225. Proceedings against Peteh Pett, Gentleman, upon an Im- 
peachment for several High Crimes and Misdemeanors : 20> 
Charles IL a. d. 1^68. 


November 13, 1667. 

A Report being made to the House of Com- ' 
inoiis by Sir Robert Brookes, from the Commit- 
tee of Miscurringes, in reference to Comniis- 
sioner Pett ; Resolved, &c. “ That the mutter 
concerning Commissioner Pett be recointnuien 
to the committee appointed to inquire after the 
Miscarriages of the late War ; to bear such 
witnesses, as shall be offered to them ; and to 
expedite their report/’ 

November 14. 

A motion being made, and a debate arising, 
upon the vote made yesterday, for rerommit- 
ting the matter concerning Commissioner Pe tt 
to the Committee appointed to inquire after 
.Miscarriages, to liear sucli witnesses as should 
be offered, and expi dite their report ; Resolved 
&c. ** That leave be given to speak against 
the Order made yesterday, concerning Com 
missioner Pett. — ^That the Order made yester- 
day, concerning Commissioner Pett, he d.a 
charged. — ^That it be referred to ihq committee 
appointed to exomine Miscarriaecs to drav 
up an Impeachment against ConiTrissioner 
Pett, upon the whole matter before them/' 

Nmember 28. 

• Sir Robert Brookes reports Articles of Im- 
peachment agreed on \^y the comoiittee ap- 
VOL, VI. 


pointed to inquire into Miscarriages, iigainst 
Commissioner Pert, lute one of the Commission- 
ers of his raajestv’s navy; which he read ; andt 
after delivered the same in at the clerk's table. 

Articles of Impeachment of several High 
Crimes and Misdemeanours against Peter 
Pett, Genllemnn. 

Dectmber 19. 

The Articles of Impeachment ag?dnst Peter 
Pete gentleman were severally agreed to ; and 
are as foUoweth, viz. 

L Th«Tt. the said Peter Prtt, being one of 
the Commissioners of the Nav\ , csporiaJly au- 
liiorized and intrusted with the charge and 
care of liis majesty’s yard stores, and provisions, 
and the Navy toyal,at Chatham ; and having 
receive d orders from his royal higlmess the duke 
of York, Lord High Admiral of England, about 
the 26th day of March; requiring him, in pursu- 
ance of his trust, to bring and moor his majesty’s 
ship, called the Royal Charles, and oi her ? hips 
did, contrary to his tf'ust and orders, wilfoiiy 
neglect and lefuse so to do : whereby the said 
ahip, being one of the most important strength^ 
of this kingdom, became lost, and made a prey 

to the enemy. * . ... . 

“ II. That his majesty hai mg, upon the tiih 
of June last,»appoinied the duke ot Albemurle 
Captain General of all bis majesty's Annies and 
3 K 
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land forcca, to repair to Chatham, upon the 
invasion of the Dutch, to secure Ws majesty* 
ships and forts there; he the said Lord Ge- 
neral did repair thither on the lltli of June : 
where, finding the said Royal Charles not 
brought up, but Iving below, in a place of 
danger, subject to be surprized by the enemy 
wlio had then invaded the kingdom, and en- 
tered into the rivers Thames and M^way, he 
the said Ijord General gave present orders to 
the said Mr. Pett, to cause the ship to be im- 
mediately brought up as high as he* could, into 
a place of safety : but he the said Pett alto- 
gether neglected the doing thereof. 

** 111. That captain Brookes, one of the 
masters attendants at Chatham, under the cure 
and direction of the said Peter Pett, knowing 
that the said l^ord General had given express 
orders, on the said 11th day of June, to cause 
the said Royal Charles to be brought up, did 
prepare anchors, and other tackling, ready for 
tlie same ; and desired the said Pett to give 
him orders for his so doing: which he refused 
so to do. 

** IV. That his royal highness having given 
orders to c|ic said Peter Pett to provide, 
and make ready, thirty boats for the defence 
of the said river, and navy ; he the said Peter 
Petr, contrary to his trust, did not only liiinself 
misemploy some of the said boats, for the 
carrying away of his own particular goods ; 
but suflfered' the rest to be, in the like 
manner, misemployed and diverted ; and did 
also seize, ond take away, a boat, particularly 
belonging to Sir Kdward Sprague ; so that, 
for want of the said boats, many of his majesty 
ships were lost, and tlic defence and security 
of the rest was hindered. , 

V, That the commissioners ofhisinmesty’s 
navy having, by their letter of the 4th of June 
signified in him, the said Peter Pett, that the 
Dutch were out; and thereupon, gave him spe- 
cial charge to command all captains on land 
to their ships; and to be vigilant and careful 
in the rest of the charge committed to him ; 
but he the said Pett was so negligent therein, 
tliat, of 800 persons, or upwards, that were 
under his care and command in his maje.sty*s 
pay, when the Lord General repaired thither the 
said 11th of June, there were not above ten 
ready, upon the invasion of the enemy. 

** VI. That the saidLord General having ap- 
pointed soldiers to raise batteries for the defence 
of his majesty’s navy royal, there being few of 
those in his miyesty’s ti^ in his yards, to be 
amployed ; he the saia Pett, to obstruct the 
service, refused to give them the number of 
tools required for the use aforesaid ; notwith- 
•taoding that he had a sufficient quantity in 
bis mqjeaty’s stores ; as it appeared, when, by 
cummaud pf the siud Lord General, the said 
ftpres were open. 

Tiiat the said Lord General having 
nbout the said 11th day of June, sent orders 


to the said Peter Pett to send, out of his ma- 
jesty’s yards, some oaken planks for the plat- 
forms and batteries, to oppose the enemy ; he 
liie said Peter Pett sent only deal boards: 
which were very prejudicial for the service ; 
for that, upon the discharge of the guns, the 
carriages broke through the planks ; notwith- 
standing that there ivere in his majesty’s yard 
there, several oaken planks, fit for their service.” 

A Petition of Peter Pett gentleman was read. 

Ordered,. That the lieutenant of the Tower 
have leave to repair to the council ; and ac- 
quaint them, that this house, upon reading the 
petition of Peter Pett gentleman, is content he 
should have his liberty, on good bail, if tl\e 
council think fit. 

jlpril 23, 1668. 

Resolved, &c. That the Articles against 
Peter Pett be ingrossed. 

May 4. 

Articles of Impeachment against Peter Pett 
ingrossed, were read ; and, upon the question, 
severally agreed to ; 

And the title of the said Articles, and also 
the close of them, being altered, and some ad- 
ditions iniide thereto ; the title, and close, and 
pru}’erof the Articles were as followeth ; viz. 
“ Articles of Impeachtnenr, by the Commons 
of England assembled in parliament, in the 
name of themselves, and of all the Commons 
of England, against Peter Pett gentleman, late 
ouc of the commissioners of his majesty’s navy, 
for several high-crimes and misdemeanours 
committed by him. 

“ All and every of which Crimes and misde- 
meanours are of dangerous consequence and 
example, if uiiredrcssed. 

Aiid the said Commons by protestation, 
saving to themselves the liberty of exhibiting 
at any time hereafter, any other accusation or 
impeachment against tlie said Peter Pett ; and 
also of replying to the answer of the said arti- 
cles, or any of them ; or of offering proofs of 
the preniises, or any other impeachment or 
accusation as shall be exhibited by them, as 
the cas*^, according to the course of parlia- 
ments, shall require. 

** And do pray that the said Peter Pett may 
be called to answer the said several crimes 
and misdemeanours, and receive suck condign 
punishment as the same shall deserve : and that 
such further proceedings may be had upon every 
one of them, and used against him, as is agree- 
able to law and justice.’’ 

Which were again read ; 

Resolved, &c. That the whole Articles, as 
now amended, be agreed to : and that Mr. 
George Weld do carry up the Articles of Im- 
peachment against Peter Pett, to the Lords. 

It does not appear that this matter proceeded 
further. 
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226. Proceedings against Sir William Penn,* knight, upon, an 
Impeachment for several High Crimes and Misdemeanors ; 
20 Charles II. a. d. 1668. 


April 14, 1CG8. 

Sir Thomas Lee presented to the House oi 
Commons a second Narrative and Hepor 
from Uie Commissioners for lakini; the Public 
Accounts : which was read : and the first Nar- 
rative sent from them again re&d; and the 

♦ Sir W. Penn was Vice-Admiral of England, 
and father of the founder of Pecisylvutiia 
** Prom a common man he had grown up, un- 
der Cromwell, to the highest coiniiiuiid, and 
was in great favour with him till he foiled in the 
action of St. Domingo, when he went adinira.' 
at sea, us V'^euables was general at land, for 
which they were both imprisoned in the Tower 
by Cromwell, nor ever employed by him af- 
terwards.” Lord Clarendon’s Life, p. 239. lit 
died in 1670, aged 49. 

Bishop Burnet’s account of the transaction 
out of which this Case arose, is as follows : 

A great Heet was set out, which the duke 
commanded in person; as Opdam hod the 
command of the Dutch fleet. But as soon as 
the war broke out, a most terrible plague broke 
out also in the city of London, that scattered 
all the inhabitants that were able to remove 
themselves elsewhere. It broke the trade of 
the nation, and swept away about an hundred 
thousand souls ; the greaUst havock tliat any 
plague had ever made in England. This did 
dishearten all people : and, coming in the very 
time in which so unjust o war was begun, it 
had o dreadful appearance. All the king’s 
enemies, and the enemies of monarchy said, 
here was a manifest character of God’s heavy 
displcasuie upon the nation; as indeed the ill 
life the king led, and the viciousness of the 
whole court, gave but a melancholy prospect. 
Yet God’s ways are not as our ways. What 
all had seen in the year 1660 ought to have 
silenced those, who at this time pretended to 
comment on Providence. But there will be 
always much discourse of things that are very 
visible, as well as very extraordinary. 

** When the two fleets met, it is well known 
what accidents disordered the Dutch, and wliat 
advantage the English bad. If that hrst suc- 
cess had been followed, as was proposed, it 
might have been fatal to the Dutch, who find- 
ing they bad suffered so much steered off. The 
Duke ordered uli the sail to be set on to over- 
take them. There was a council of war called, 
to concert the method of action, when they 
should come up with them. In that council 
Penn, who commanded under the Duke, hap- 
pened to say, that t^y must prepare for hotter 
work in the next engagement. He knew well 
the courage of the "Dntch was never so high, 
as when they were desperate. The earl of 
Mnntagne, who was then a volunteer, and one 


matter of the Narratives relating to sir Wil- 
liam Penn, as to the Embezzlement of Prize- 
Goods, being debated ; ^ 

Ordered, That time be given to Sir William 
Penn till Thursday to make his Answer. Also, 
Ordered, That the Commissioners of Ac- 


of the Duke’s court, said to me, it was very 
visible that made an impression. And all the 
Duke's domestics saief, he haJ got honour 
enough : why should he venture a second time? 
The Duchess had also given a strict charge to 
all the Duke’s servants, to do all they could to 
hinder him to engage too far. When matters 
were settled, they went to sleep : and the Duke 
ordered a call to be given him, when they 
should get up to the Dutch fleet. It is not 
known what passed between the Duke and 
Brounker, who was of his bcd-chambcr, anil 
was then in wailing : but he came to Penn, ns. 
from the Duke, and said, the Duke ordered the 
sail to be slackened. Penn was struck with 
the order ; but did not go to argue the matter 
with the Duke himself, ns he ought to have 
done, but obeyed it. When the Duke had 
slept, he, upon his waking, went out on the 
quarter-deck, and seemed amazed to see the 
sails slacl'.ened, and that thereby all hope of 
overtaking the Dutch was lost. lie quchiionrd 
Penn upon it. Penn put it on Brounker, who 
said nothing. The Duke denied, he had given 
any such order. But he neither punished 
Brounker for carrying it, nor Penn for obeying 
it. He indeed put Brounker out of his service; 
and it was said, that lie durst do no more, be- 
cause he was so much in the king’s favour, and 
in the mistresses. Penn was more in his fa- 
vour after that, than ever before, which he con- 
inued to his son after him, though a Quaker; 
and it was thought, that all that favour was to 
oblige him to keep the secret. Lord Montague 
did believe, that the Duke was struck, seeing 
he earl of Falmouth, the king’s favourite, and 
wo other persons of quality, killed very near , 
him ; and that he hud uo mind to engago 
again, and that Penn was privately with bim. 
Tf Brounker was so much in fault, as he seemed 
;o be, it was thought, the Duke, in the passion 
hat this must have raised in him, would have 
proceeded to greater extremities, and not have 
cted with so much phlegm. This proved iiie 
ireaking the designs of the king’s wliole reign : 
or the Dutch themselves believed tliat, if our 
fleet had followed them with full sail, we must 
lave come up with them next tide, and hiwe 
jUher sunk or taken Dbeir whole fleet. De 
Wit was struck with this misfortune ; and, im- 
puting somo part of it to eri*or& in conduct, lie 
‘esolved to go on board himself; a^s soon ai^ 
heir fleet was ready to go to sea agaitu’' 
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counts be desired to transmit all such evidence 
' 'which they , have in the matter relating to sir 
Penn, as to the Imbezzlemcnt or Prize- 
Gaodt| against Thursday noTit. 

April 10. 

Sir Wm. Penn liavJng tendered and delivered 
in an Answer in writing, as to the matter of Im- 
bczzleniciit ol PrizC' goods objected against him 
tn the iS'arrative of tJie coiiimissioners of Ac- 
couuis ; the Answer of Sir Wm. Penn was 
read. 

A Letter of the Commissioners of Accounts, 
directed to Mr. Speaker, was read. 

Sir Nicholas Carew reports from the Com- 
inibsioners of Accounts, that they hud trans- 
mitted the original depositions and evidence 
relating to the Imbezzlement of Prize-goods, 
having not time to make extracts ; kiut had 
sent a csdender to direct to such particulars as 
did relate to sir Win. Penn : which he deli- 
vered in : 

And ilie Evidence concerning Sir Wm. 
Penn’s Imbezzlement of Prize-goods being read ; 
and sir Win. Penn, in his place, giving An- 
swer in several particulars which did arise upon 
debating the matters in the house. 

A motion being made to call in sir Jo- 
seph Jordan, to testify his knowledge in this 
luaiter ; 

Resolvrd, &c. That sir Joseph Jordan be 
calletl in to the house. 

Sir Joseph Jordan was called in, and exa- 
mined. And the matter to sir Win. Penn’s 
Imbezzlement of Prize-goods being furiher de- 
bated ; the question being propounded, that 
nil linpeachnieiit be had ag^lin^t sir Wm. 
Penn ; the question being put, that tlie ques- 
tion be now put ; it was reaolved in the allir- 
inative. 

The main question being put. That an Jm* 
peacbment be had against sir Win. Penn ; it 
was resolved in the aihnnaiivc. 

Ordered, rinit it be referred to Mr. Pryn, 
air Tho. Littleton,' sir Hob. Howard, sir Nich. 
Carew, sir Thomas Meres, wr Francis Gijod- 
rick, -«ir Hob. Atkins, Mr. Weld Mr. Scawen, 
sir Hub. Carr, sir Job Charlton, Mr. Swyn- 
Jeii, Mr. Wright, col. Birch, Mr. Seymour, sir 
. Tho. Lee, Mr. Steward, Mr. Milward, Mr. 
Vatiuhan, Mr. Waller, Mr. Coleman, sir John 
Muieton, or any three of them, to prepare and 
driiw up ihe Impeachment; anil to search into 
Precedents, in reiaticin to the suspension of 
inenihers from sitting whilst they are under 
Impeachment ; and report it to the House. 

April 

Sir Robert Howard reports from the Com- 
mittee appointed to draw up an Impeachment 
.Against sir Win. Penn, several Articles of Im- 
peachment, of high crimes and misdemea- 
noilrs committed by him ; which he read in 
bis place. 

He also reports a precedent, in the case of 
bir Gyjcs Mompesson,97 Feb. 18'Jac. viz. 
February 27, 1620, Rcsolvjed, &c. That 


< sir Gyles Mompesson be called in to the bar ; 

* and Mr. Speaker let him know the pleasure 

* of the house, that, for his offences and faults, 

* be shall, /or the present, remain with the 

* Seijeant : who is required to keep him safe, 

* at his peril.’ 

Resolved, &c. That the said Arth-les of 
Itnpcoclimcnc against sir Wm. Penn be in- 
grossed : That sir Wm. Penn be suspended 
from silting in the house, whilst the Impeach- 
ment against him is depending. That the 
Committee do sit this afternoon, and search 
precedents touching the suspension or ex 
pulsion of members impeached, from sitting.” 

April 24. 

A Message was brought to the House of 
Lords from the Commons, by sir Robert How'ard 
knight and others : “ That he was commanded 
hy the House of Coiniuons to desire n Con- 
ference, touching Articles of Impeachment 
against sir William Penn.” 

The Answer returned was : That the Lords 
have considered of their Message, and agree to 
give a Conference, as is desired ; and do appoint 
the same to be presently, in the Painted 
Chamber.” 

Then the House was adjourned during plea- 
sure, and the Lords went to the Contereiice ; 
which being ended the House was resumed. 

And the Lord Chamberlain, the earl of An- 
glesey, and the other lords appointed, report- 
ed the effect of the aforesaid Conference : 

which was managed hy sir Robert Howard, 
who acquainted their lordships with the occa- 
sion of tliis Conference, which would shew 
itself in the mention of the criiiie. The acci- 
dent was in September, 1665, when there was 
an offer of the greatest happiness to this king- 
dom, if we had iiad courage or wisdom to have 
made use of it : But a bribe was interposed by 
fortune ; two rich ships, the Golden Pheenix 
and the Slothany, belonging to the Dutch East 
India company : This slopt the victory ; and 
sir William Penn looked upon something better, 
us he counted, than danger, the plunder of the 
said two ships, of whicii a great part was dis- 
tributed to him. 

** The pretence of excuse was, that he had the 
command of a superior officer for what he did ; 
and something there was of this : But this 
should not m^e one forget his allegiance to 
his prince, and good of his country ; if any of- 
hcer would attempt a fact so contrary to his 
duty, '"and the laws of the land, even a law of 
this parliament. After he had seized the 
Goods, he sold them, and (which shewed the un- 
justiHableness of the action in the opinion of 
both Buyers and Seller) was fain to warrant the 
sale; yet all was done with this caution, that 
the sale should be good, if the king should al- 
low it. And afterwards sir William Penn ad- 
dressed himself to the king, for an order of gift 
of those goods he had sold and disposed before ; 
which was obtained. The goods consisted of 
divers bales of silks, nutmegs, and rich spices. 
First he plundered, and then Seated tbe king ; 
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for the king granted, on liis and others applica- 
tion, a distribution, after they had distributed 
the goods. 

** The House of Commons think such cor- 
ruptions and tnahad ministration of those men 
have drawn on the miseries and necessities of 
our nation, and produced but an inglorious 
success at best, after the vast expeuce of the 
kingdom in so just and hopeful a war. 

He said, This shews the impartiar justice 
of the House of Commons stops nowhere, that 
they spare not their own members, but proceed 
against them in chief. 

** Then sir HuheiC Howard rend the Articles 
^gainst sir Wiltiaiii l^enn ; and after he said, he 
had forgot one thing he intended to say, which 
the close of the Articles reminded him of, that 
if many such conspiracies should escape un- 
punished, it may be more powerful to destroy 
the king and kingdom than all counsels and as- 
sistances to preserve them." 

This Report beiiig ended, the Articles were 
read, as folioweth ; 

Articles of Impeachment, by the Com- 
mons of England assembled in Parliament, 
in the name of themselves and of all the 
Cuiiimons of England, against sir Wil- 
liam Penn knight, one uf the now Coui- 
iiiissioiiers of his majesty’s navy, for seve- 
ral High Crimes and Misdemeanors com- 
mitted by him. 

“ 1. Whereas, in or about the month of Sep- 
tember, in the year of our Lord 1(165, the 
Golden Phoenix and the Slothaiiy, two ships 
belonging to the subjects of the United Pro- 
vinces of the Neiberinnds, were taken at sea as 
pri/e, fluring the lute war, by his majesty’s fleet 
then under llic coiiunand of Edward earl of 
Sandwich, in which said fleet the said sir Wii- 
liaiii Penn was the vice admiral, and com- 
mander in chief under the said earl, in the ac- 
tual pay and service of his majesty ; he the 
said sir William Penn did, contrary to his al- 
legiance, duty, coniiuission, and the articles of 
war establibhed by an act of this present parlia- 
ment made in the 13th year of ins majesty’s 
reign that now is, intiiuled, ^ An Act for the 
^ cslablibhiug articles and orders for the regu- 

* Jating and better government of his majesty’s 
< navies, ships of war, and forces by sea, and 

* other good laws of tlic land,’ for his singular 
lucre, and witli intent to share the same, conspire 
and advise with several persons, to open the 
holds of the said ships, divers and sundry times, 
before judgment thereof first passed the ad- 
miralty court, and from thence to take out and 
embezzle great quantities of rich goods,, where- 
by hib majesty was defrauded to the value of 
1 15,000L or thereabouts, besides' great quan- 
tities of jewels and other rich commodities, of 
which no certain estimate can be made. 

** II. That the said sir William Penn, in 
pursuance of tlie said conspiracy, did, on or 
about the 14th daj' of the said month of Sep- 
tember, repair on board the said prize ship the 
Slothony, in the company of sir WilUam Berk- 


ley, then commander of his majesty’s ship the 
Swiftsbure, and vice admiral to the white 
squadron commanded by the said sir William 
Penn, and did then and there give order and 
command unto captain Robert Worden unto 
whose chaige the said ship the Slothony was 
then committed, to follow such directions as he 
should receive from the said sir William Berk- 
ley; who immediately thereupon caused the 
hatchways of the said ship to be broke open, 

and took out of the said ship several bales of 

Silk, Macc, and other Goods to a great value, 
and carried them away ; and afterwards, at 
several other times, caused the hatchways of 
the said ship to be broken open, after they 
%vere closed and sealed up; at every of whicli 
times he took and carried away great quantities 
of rich goods, he the said sir William Penn 
having sent several men on board the said ship 
the Slothony, to assist the said sir WiHiam 
Berkley therein. 

111. He the said sir William Penn got.a 
considerable part of the said goods into his pos- 
session and converted them to his own use; 
and, on or about the latter end of the said 
month of September, or the beginning of Octo- 
ber then following, did sell divers parcels of 
the said goods, and further warranted the sale 
thereof. 

** IV. The better to colour the said fraud 
and embezzlement, Orders were obtained from 
the said earl of Sandwich, bearing date the 15th 
and 21st of September, 1665, for the taking 
and distributing of some part of the said Goods 
among several oiticers, whereof the said sir 
William Penn was one, and had a great pro- 
portion thereof allotted to him, submitteci, as 
was pretended, to his majesty’s further plea- 
sure; although ho the said sir William Penn 
very well knew that the said orders of him the 
said carl of Sandwich were void, and contrary 
to the commission of the said Earl, the Articles 
of War, and the law of this land ; and after- 
wards a warrant, dated the 17th of October, 
1665, was unduly procured from his majesty 
for distributing the said Goods, whereas in truth 
he rhe said sir William Penn had before the 
said warrant of his majesty, possessed himself 
of divers of the said Goods, and sold and war- 
ranted the same, as in the third Article is ex- 
pressed ; and further did take, sell, and dispose 
of, a far greater quantity of Goods than was 
contained either in the orders of the said earl 
of Sandwich or his majesty’s said warrant, to 
the value of 2085^., or thereabouts. 

All and every which proceedings are con- 
trary to rhe Articles of War abovementioned, 
and to the laws of the land, and of dangerous 
consequence and example if unredressed. 

And the said Commons, by protestation, 
saving to themselves the liberty of exhibiting, 
at any time hereafter, any other Accusation or 
Impeachment against the said sir William 
Penn, and also of replying to the Answer of 
the said Articles, or any oi them ; or of otter- 
ing proofs of* the premises, or any other im* 
peachment or. accusjiiion that shgll be exhi^ 
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bited bj thsm^ as the case (according to the 
course of parliaments) shall require; do praj, 
That the said sir William Penn may be called 
to anserer the said several crimes and niisde- 
meanorsi and receive such condign punisb- 
naent as the same shall deserve ; And that such 
further proceedings may upon every one of 
them had and used against him as is agreeable 
to laiv and justice/’ 

Upon this, the Lords 'made this following ^ 
Order : 

Whereas, at a Conference desired by the | 
House of Commons, and had this day in the 
Painted Chuinber, between Committees of both 
Houses, Articles of linpcachnienr, by the Com- 
^ mons of F.ngland assembled in parliament, in 
the name of themselves, and of all the Com- 
mons of Erij^latid, sigainst sir William Pe^ni 
knight, one of the now Commissioners of his 
majesty’s Navy, for several high crimes and 
misdemeanors committed by him, were trans- 
mitted from the House ol^ Commons to this 
House: It is ordered, by the liOrds spiritual 
and temporal in parliament assembled. That 
the said sir William Penn be, and is hereby, 
required to appear at the bar of this House, on 
Monday the 27th day of this instant April, at 
10 of tile clock in tiie forenoon, to hear the 
said xlrticles of Impeachment against him read, 
and that he the said sir William Penn may be 
beard what he shall say for himself thereupon.” 

Ordered, That the Committee for Privileges 
do meet to-morrow in the afternoon, to peruse 
the Journals, and see what hath been the man- 
ner of proceedings formerly against persons 
that hare been impeached by die House of 
Commons upon misdemeanors, and make re- 
port thereof to this House on Monday morning 
next. 

April 27. 

» Til© earl of Bridgwater reported, ** That the 
Committee of Privilrges have perused several 
Precedents concerning the manner of proceed- 
ings against persons impeached of misde- 
meanors by the HoubC of Coiiimons; which 
they offer to th^ir lordships, consideration.” 

The Precedents were : 

The Case of sir Francis Michell and Foules, 
22 March, 18 Jac. who, being charged by the 
House of Commons tor misdeiiicanors, were 
committed by them before, and committed 
again by this House. 

Also the Case of the Lord Chancellor Bacon, 
complained of by the House of Commons, 20 
Mnrtii, 18 Jac. but was never committed there- 
upon. 

The Case of Norton and Unwood, who were 
committed upon complaiiit of the House of 
Commons, 26 Moii, 18 Jac. and afterwards 
bailed. 

Likewise the Case of sir John Bennett, com- 
plained of by the House of Commons, 25 April, 
18 Jac. He was committed before bis charge, 
and afterwards bailed by tlie Lords. 

The Lord Treasurer, 21 Jac. was summoned 
to appear, and answer bis charge ; and the 7tb 


of May he was brought to the bar, and kneeled^ 
but was not committed. 

Dec. 22, 1640, the judges who were com- 
lained of by the House of Commons, upon 
©sire of the Commons, did enter into security 
to appear upon suincnoiis. 

The 3rd January, 1666, the lord viscount 
Morduunc was impeached by the House of 
Coiuinons of misdeiuuaiiors, but was not com- 
mitted. 

Upon this, the House gave order, that sir 
William Penn should be brought to the bar. 
Which accordingly was done, by the gentle- 
man usher of the &ack Rod ; he kneeling until 
the Lord Keeper bid him stand up. 

And then his Lordship told him, He w as 
impeached, by the Commons of England as- 
sembled in parliament, in ihe name of them- 
selves and of ail the Commons of England, for 
several high crimes and misdemeanors com- 
mitted by him ; which charge should be read 
unto him.” 

Then the Articles against him were read « 
and the Loid Keeper asked him, What he 
said to them ?” 

He said, “ He looked upon himself as a 
very unhappy man, to be brought up hither 
upon this account ; but it was his comfort,' 
that he should have such honourable judges. 
He desired a short day might be given him, to 
put in his Answer in writing; and that counsel 
might be assigned him.” 

Upon this, sir William Penn withdrew, 

And the House, taking into consideration 
what he desired, directed he sliould have a copy 
of his Charge, and that he should put in his An- 
swer in writing on W^ednesday morning next. 
He being called in again, the Lord Keeper told 
him, The Lords have appointed him to have a 
copy of bis Charge, and Wednessday morning 
next to be the lime for him to put m his An- 
swer in writing ; and asked him what counsel 
he desired to have.” 

Whereupon he named sir William Scroggs, 
Mr. Wilmington, Mr. Jones, Mr. Oihey, sir 
Anthony Alorgan, and sir Walter W aiker, to 
be his counsel in this business. Which this 
House ordered accordingly. 

April 29. 

Sir William Penn, according to the order of 
this House the 27th instant, being appointed to 
put m his answer to the Impeachment of the 
House of Commons against him, was brought 
to the bar, by the Gentleman Usher; and 
having kneeled until tiie Lord Keeper com- 
manded him to stand up, he humbly pre- 
sented his said Answer ; which was read, as 
lollowcth : 

“ The humble Answer of sir William Penn 
knight. Defendant, to the Articles of Im- 
peachment exhibited against him by the 
Commons of England assenibled in par- 
liament, in the name of themselves and 

* of all the Commons of England, for se- 
veral High Crimes and Misdemeanors 
committed by him. 
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The said defendant, by protestation, sav- 
ing to bitnself all advantages of exceptions that 
may be taken to the manifold iucertaiiities and 
insufficiencies of the said Articles of Impeach- 
ment, fur answer to so much thereof as lie tUt 
defendant is advised is any way material for biin 
to make answer to : 

To the first Article of the said Impeach* 
ment, (doth say,) That he this defendant is not 
guilty of any crime objected against him in the 
said first article. 

To the second Article of the said Impeach- 
ment, he^ this defendant saitli, That, on or 
about the 14 th 'day of the said month of Sep- 
tember, this defendant did go on board the 
said Slochany, in company of the said sir Wil- 
liam Berkeley, being reauired so to do by the 
said earl of Sandwich ; but doth deny that he 
did tlicn, or at any other time, goon board the 
said Slothaiiy in pursuance of the said conspi- 
racy in the said first Article of the said Im- 
peachment mentioned, or that he this defen- 
dant did command the said captain Worden 
to give way to, or permit, the said sir William 
Berkley to take away any of the said goods, or 
that this defendant sent any men on hoard the 
said Slothany, to assist the said sir William 
Berkley in breakitig open the hatchways of the 
said ship, and taking out of the said ship and 
carrying away any bales of silk, niacc, or other 
goods whatsoever. 

' ** To the third Article of the said Impench- 
meiu, this deretidant doth answer and say, 
That true it is, that 11) bales and one half of 
silk, 10 hales of cinnamon, 12 cernes of mace, | 
two bass of nutmegs, eight bags of pepper, and 
one puncheon nf cloves, did, some time after 
the same were taken out of the said Pheenix, 
or the said Slothany, by way of distribution 
among the flag officers, come into the hands 
and possession of him this defendant, and were 
by him, as his share and proportion, sold and' 
converted by him this defendant to his own 
use, by virtue of the said orders of the suid 
earl of Sandwich, bearing date the 15th and 
I31$t September 1()65, in the fourtli Article of 
(he said Impeachment mentioned; and by 
virtue of his majrsty^s said Warrant, dated the 
17th October, 1065, in the said fourth Article i 
likewise mentioned ; and by virtue of his nia- f 

a ’s letters of privy seal, bearing date the 
day of January, in the 17th year of his 
majesty’s reign : but tliis defendant doth deny 
that he had or sold to bis own use, any other 
goods than those abovementioned ; or that 
the said goods, so by him sold, were taken out 
of the said Phoenix, or the said Slothany, by 
him this defendant, or any other person or per- 
sons by his appointment or procurement. 

To the fourth Article of the said Impeach- 
ment, this defendant answers. That the said 
orders of the earl of Sanjt^wich, in the said 


fourth Article of the said Impeachment men- 
tioned, were not obtained from the said carl 
by this defen^nt, or by the procurement of 
this defendant, to colour any fraud or embez- 
zlement done or committed by him this defen- 
dant, or fur anv purpose whatsoever. And 
this defendant doth deny that his majesty’s 
warrant, in the said fourth Article of the said 
Impeachment mentioned, was by him this de- 
fendant^ or by any other person by bis direc- 
tion, procured from his majesty. And this 
defendant doth further deny that he, or any 
other by his appointment, did take the said four 
bales or eight suckles out of the said Pheinix, 
or the said Slothany, or that he did sell or dis- 
pose of the same, or any part thereof, to his 
own use, benefit, or advantage. And this 
defendant doth deny that he did take, sell, or 
dispose nf, any greater quantity of goods than 
was contained either in the said order of the 
said earl of Sandwich, or his majesty's said 
warrant in the said fourth Article mentioned, 
other than is in this defendant’s Answer to the 
fourth Article of the Impeachment expressed. 
W'ithout that, that any other matter, thing or 
things, Article, or allegation, in the said Arti- 
cles of Impeachment contained, material or 
elFectual in the law to be answered unto by this 
defendant, and not here in this his Answer 
sufficiently answered to, confessed, and avoided, . 
denied, or traversed, is true. 

All which matters he this defendant is 
ready to prove, as this high and honourable 
Court shall award, Wm. Penn.” 

Then the Lord Keeper asked sir William 
Penn, whether he owned this to be his An- 
swer. And he confessed and owned this to 
be his Answer. 

It is ordered, That a copy of tins Answer- of 
sir Wm. Penn be sent to the House of Com- 
mons. 

A Message was sent to the House of Com- 
mons, by sir John Cod and sir Walter Little^ 
ton ; To let them know, that sir William Penn 
hath this day put in his Answer in w.ritii^ 
to their Impeachment against him; a copy 
whereof the Lords have sent to the House of 
Commons. 

May 4. 

Ordered by the Commons, That it be re-' 
ferred to the committee formerly appointed to 
bring in an Impeaclimetit against sir Wm, 
Penn, to consider of the Articles of Impeach- 
ment, and the Answer of sir Wm. Penn, and 
the EvidencQ from the Committee of Accounts ; 
and to draw up a Replication upon the whole 
matter, to be sent up to the Lords. 

It docs not appear ths^t this Committee made 
any Report, or that this matter proceeded 
further. 
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827, The Trials of Peter Messenger, Richard Beaslf.t, Wijl- 
tiAM Green, Thomas Appletree, John Karlis, William 
Wilks, William Ford, Richard Farrell, Edw. Cotton, 
Edw. Bedle, Richard Latimer, John Sharpless, Richard 
Woodward, Thomas Limerick, and John .Richardson,* at 
the Old Bailey, for High Treason, in tumultuously assembling 
themselves in Moorhelcls, and other Places, under Colour of 
pulling down Bawdy Houses : 20 Charles 11. a. d. 1668. 


Upon Easter-Monday last, being the 23d 
day of March, in the 20th year of the reign of 
our sovereign lord the king that now is, it being 
the usual time of the Apprentices liberty for 
their civil recreations, a rud^ multitude of peo- 
ple met together in Moorfields; where being 
so assembled, were instigated by some factious 
persons amongst them; wbo, to colour their 
design, insinuated into the rabble the pulling 
down of Bawdy-Houses, under which colour ol* 
reforming Bawdy-IiouDes, they at length raised a 
great hubbub; and so increasing in their dis- 
orders, in a tumultuous manner committed 
many notorious crimes. But by the vigilancy 
of the magistrates of the city, with the assist- 
ance of his majesty’s guards, were at last re- 
duced : Some of tlie ringleaders whereof were 
apprehended, and committed to the gaol for 
their offences, to receive their Trials according 
to the known laws of the land. 

And having been several times examined, 
upon confession of some, and pregnant proof 
against others, by a special jury of several 
knights, esquires and gentlemen, of very great 
trorth and Mteem, of the county of Middlesex : 

Tl^ese persons lolluwing, to wH ; Peter Mes- 
senger, Richard Beasley, William Green, 
Thomas Appletree, John Earles, William 
Wilks, William Ford, Richard Farrell, Edward 
Cotton, Edward Bedle, Richard Latimer, John 
Sharpless, Richard Woodward, Thomas Lime- 
rick, John Richardson, were indicted of High- 
Treasnn, for levying of a public war against 
our sovereign lord me king : And at the gaol- 
delivery of Newgate, held at the Session-House 
in the Old-Bailey, I^ndon, April 1, 1666, and 
continued till the fourth day ; oii which said 
fourth day, in the presence of sir John Kelyng, 
knt. L. C. Justice of the KingVBencb, sir 
Edward Atkins, sir Christopher Turner, sir 
, Richard Rainsford, barons of his majesty’s 
Court of Exchequer : Together with sir Wil- 

* See in the Case of William Maclauchlan, 
A. D. 1737 infra, and Maclaurin’s Arguments 
and Decisions, 633, an argument founded on 
the decisions, that the offences in this case and 
that of Daiamaree and others, a. d. 17 10, infra, 
amounted to treason. 

This Case, is thus mentioned by Mr. Hamp- 
den: ** A few Apprentices for pulling down 
Bajvdy Houses were hanged for Treason.^' See 
Mr. Hampden’s Speech on the 'King’s Message 
pf Jan. 7th 4 Cebb. Pari; Hist. 1483. 


Ham Wild, Recorder of the city of London ; 
these prisoners following, viz. Peter AJi ■‘bender, 
Richard Beasley, William Grt;en, Tiiumas 
Appletree, were first called to the bar to rece.ve 
their Trials; where, after proclamation being 
made, they severally pleaded to their Iiidict- 
ments, and put themselves for their Trial upoii' 
their country. 

The names of the Jury sworn, were, Anthony 
Hall, William Knight, Henry Francis. John 
Baker, Robert Shaw, Thoina*» Constable, 
Thomas Jeniiiiis, John Nichols, lialph Brad- 
shaw, John Saving, John Marsh, Henry Kent. 

The Jury being sworn, the Court proceeded 
to Trial. 

Mr. North, You gentlemen of the jury, 
thc.se four, Peter Messenger, Richard Beasley, 
William Green, and Thomas Appletree, stand 
indicted for lligh*>Treason ; having leh: their 
obedience to our sovereign lord the king, and 
being instigated by the devil, upon the 24th 
day of March last past, did contrive a design 
to levy war and rebellion against the king, being 
at the head of four or five hundn d armed and 
arrayed. If this matter be proved against 
them, you must find them Guilty. 

Mr. Pemberton, You gentlemen of the jury, 
these prisoners at the bar did contrive and 
levy war, and fell upon the king’s oiheers, and 
beat them, and broke the prison, and let out 
the prisoners, some for felony : Among the 
multitude these were four of them, as we shall 
endeavour to prove. 

The Names of the Witnesses called and 
sworn, were Richard Dowson, John Cowley, 
Henry Bull, James Martin, Abraham Brookes. 

Counsel, Sir, pray tell my lord what you 
saw these do on Enster-Tuesday. 

Witn, My lord, I saw this Richard Beasley 
at the head of four or five liundred; he had a 
sword, and I took his sword from him : he had 
colours, K green apron upon a pole. I heard 
some of them cry, * Down with the Red-coats;’ 
and I did see William Green there too, but not 
letree. 

. C. Justice, Did they go with the multi- 
tude or no, or were they with them 

Witn, They were with them ; but I cannot 
say they went along with them. 

Conns, Pray tell my lord what the mnlti- 
tude said at that time. 

• Witn, When we fell on them, they ran away. 

L. C. Just, Did Beasley lead them on ? 

Witn^ They aaid he was their captain. 




681] 


STATE TRIALS, 20 Charles II. lOOft.-'t/br High Treason. 


John Cowlej/f second witness. 

Couns. Mr, Cowley, tell my lord what yon 
saw. 

Cowley. My lord, he cuttne and wounded me 
on the hand. The constable charged them to 
be gone, and disperse themselves ; with that 
they struck at the constable, and knocked him 
down. 

L. C. Just. Under what pretence did they 
pull down any hoiise ? 

Witn. 'I'he constable and some more of us 
beat them up Nightingale'Jane ; I know 
not what their pretence was : I saw Appletrce 
there, fur he was the drst that struck at the 
constable. 'I'his was on Easicr-Tuesday. 

L. C. Just. Did you sec Green there ? 

Witn. I cannot tell. 

L. C. Just. T’>i(l you pee them pull down 
any house ? VVhnt did you hear them say ? 

Witn. They said, Down with the bawdy- 
houses. 

L. C. Just. Did you hear them talk of the 
Red-co:its there ? Was Green amongst them, 
as one that helped and acted with them ? 

Witn, I saw him in Moorhelds on Monday, 
Tuesday, and Wednesday, shout and throw up 
his hat. 

Third Witness. 

X. C. Just. What did you see them do ? 

Witn. All that I saw, was, that Peter 
Messenger came along with the colours in his 
hand, and 1 took him and earned him to prison 
myself: I did not hear them cry, Down with 
honest houses, hut bawdy houses : I did not see 
alt those, but only these two (pointing to two at 
the bar.) 

L. C. Just. Ay, That was the captain and 
the ensign. 

Fourth Witness, 

Henrif Ball. My lord, T saw this Beasley 
land Messenger in Moorfields, pulling down 
hooses on Monday, and on Tuesday at the 
^ead of three hundred ; and at that time we 
routed them. On Wednesday they came with 
four or live hundred, and cried, Down with 
the lled'Coats, 

James Martin^ fifth Witness, 

L. C. Just. What can you say ? 

Witn. All that I know is, Beasley made a 
blow at our ensign, and struck at him with his 

sword. 

L. C. Just. What was their presence ? 

Witn. I cannot tell that. 

Another Witn. I say Tliomas Appletrce 
help to pull down Peter Burlingham’s house, 
aha broke another. 

' Serj. Wild. What company had they ? 

Witn. About tliree hundred. 

L. C. Just. Had they any colours? what 
did you hear them declare ? 

Witn. I heard them declare nothing, for 
1 had like to have been knocked on the head. 
L. C, Just. To the prisoner Beasley. Well, 
yoL. VI. 
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what do you say for youi-self ? Yon hear it is 
sworn against you, that you were at the head 
of this rabble, and they called you captain, 
and you led them up ; and when the constable 
came to command peace in the king's 
you fell on him, aiul wounded him, so that he 
IS hnrJIy able to be here this day : Why did you 
gather this multitude together?. It will be.- 
hove you to make your answer; what reason 
had you for it ? 

Bcasfty Pris. I do not know the reason, 

L. C. Just. I speak to you that you should 
give a reason ; After all this trouble that we 
have bad in this nation, it is a sad thing that 
a great number of giddy headed people must 
gather together under pretence of reformation, 
to disturb the peace of the nation again : if yon 
can say no more for yourself, there will be 
little trouble with you. 

Serj. Wild. What was the meaning of your 
gathering together ? 

Beasley Pris, We went to pull down bawdy* 
houses. 

L. C. Jratt. How did you know wliich were 
bawdy-houses? If you had known them, you 
might have indicted them, there is a law against 
them ; hut this is a strange kind of reformation, 
if a rabble come, and say, This man is a papist, 
and this keeps a bawdy-house, and would pull 
it down ; this is a mad reformation. 

Messenger Pris. My lord, that man has 
sworn I was out on Tuesday, it was Wednesday 
before 1 came forth; but staid at home %vith 
my wife, because I would not be among them. 

L. C. Just. Did not you carry a green 
apron on a pole for your colours ? 

Pris. My lord, as I pulsed along by the 
rout they dung a butlie at me, and had like to 
have knocked me down, and tore my apron off, 
and charged me to carry it on a pole ; and I 
would fain have come away from them, and 
could not. 

L. C. Just. Make this appear, that you 
would fain have got away, and that they 
did force you to do what you did, and 1 shall 
be glad of it. 

Pris. There is none of them here now 
that were there then. 

L. C. Just. Then all that you say is of little 
use ; for it is no great thing to make a lye to 
save one’s life. 

Pris. God is my witness— 

L, C, Just. Have a care what you say.- 

A Constable (witness) sworn. 

L. C. Just. What say you of these four at 
the bar ? 

Const. My lord, I heard they were pulling 
down houses, and I did what I could to pro-* 
sen'e the king’s peace ; and that day I did save 
a great many houses and goods. The next day 
they were near my own house, and I did eiw 
deavour to db the same, and this 
his company did surprise my men, and knocked 
me down ; yefc I commanded the peace, and 
they beset me round about, and cut 1*6 
the hand : I do remember that Beasley. We 

3 L 
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were in tvpliice where there were three lurn- 
ings^ but they knocked me down, and beat me 
so, that I could not tell who it was that did 
hurt me. 

i. C. J/isL Do you know any more of this 
company ? 

Con$t. No, my lord : For if the soldiers had 
not come, they would not have left till they 
had killed me. / 

Conns, Had you your staff? 

Const. Yes ; but they took it away from me. 

Another WUn. I saw Messenger on Tues- 
day, though he says to the contrary. 

i. C. Just, Messenger, you hear what is 
said against you you say you were not out on 
'Fuesday : lie hath sw'iirn you were at the head 
of a coinpnnv, with a green apron on a stick, 
and led them up. 

Pris. I was not tliere. 

Henri/ Bull, Wh. 1 saw him, my lord, on 
Tursflay, he and Ikasloy, about eleven of the 
clock ill MoorfscliU, nud they had gathered a 
great nmintiide of four or live hundred, and 
then they made an attempt to come into our 
pariah, aiul they cfied, Hown w'itli the Red- 
coats. 

IHessetigcr, Pris. Fkay, my lord, let iny wit- 
nesses he called in, for they hwear false. 

L, C. J. Your witnesses shall be called. A 
little of due cmisideratiou beiore-hand would 
liiivc done you more good than now. 

iMr, Glover uiul Mr. Bcnnet, the Prisoner's 
Witnesses. 

L. C. J. What say you concerning the pri- 
soner * 

QLa'cr. I can say, my Lord, he was until 
dve of the clock on VVednesday ut Mr. liennePs 
house in (lolden-Lniie. 

L. C. J. Where was he on Monday and. 
'rnesfhiy ? 

(Uorer. I know not. 

Bennet. On Wednesday he was at a kins- 
Nunrs house. 

It. C. J. I'hese two wiuiessed give no ac- 
eoni.c at all of you, where you were on Monday 
and Tuesday. 

L. C. J. Greene, what say you t 

iireene. J was imt among them. 

L. C. J. It is sworn you were ttriiongst them, 
and threw up your cap. Were you not knocked 
down ? ' 

Prisoner, Yes, my FiOrd. 

ft. C. J, How' could you be knocked down 
if you were not amongst them ? 

John Cawley witness. 

L C. J. Did you not see Greene in the niul- 
litude ? 

Cowjley, I saw him do nothing ; but I SR%v 
him w4cli a staff in his hand. 1 did not see him 
act any thing hut follow the colours. 

Greene, Pris. 1 was not among them but as 
I came home. 

L, C. J. You mean you did, not take part 
with them, but you were there ; it is sworn you 
wi^e upon Tuesday followiiig your captain and 


the colours; it is sworn by Mr. Bull you were 
among the rabble, and were knocked down : 
now if the jury do not believe that you did act 
among them, we will leave it to them. 

L, C. J, Appletree, what say you ? ' 

Appletree, As 1 was passing along (my lord) 
I saw a croud, and 1 went to know what was 
the matter, and there came a company down, 
and some running after me did me a mischief ; 
1 did not see the constable, nor say, knock him 
down. 

L. C., J. It is sworn that you were the first 
man that struck the constable, and that you 
were at the pulling down of Burlingbam’s 
house. 

Pris. I did not offer to pull down his house, 
nor strike the constable. 

Brooks, witn. My lord, he was in Peter Bur* 
lingliam*6 house, and broke it down so that you 
might have ridden a horse through it ; I spake 
to him two or three times to leave off, and if I 
liad not stooped suddenly he had struck me 
down with a bedstaff. 

Cowley Wit. I did see him on Tuesday with 
their company, and 1 did see him strike at the 
constable. 

li. C. J. to the Jury. Gentlemen of the jury, 
you have heard what these say ; the prisoners 
arc indicted for High-Treusou, for levying of 
war against the king. By levying of war is not 
only meant, vviien a body is gathered together, 
as an army is, but if a company of people %vill 
go about any public reformation,* this islligi 
Treason, if it be to pull down inclosures, for 
they take upon them tiie regal authority ; 
(3 Co. Inst. *J.) the way is worse than the thing. 
These people do pretetxd their design was 
against bawdy-houses; now for men to go 
about to pull down houses, under the pretence 
of Bawdy-houses, with a captain, and an en* 
sign, anil weapons, if this thing be endured, who 
is safe P It is lligh-Trcisoii, because it doth 
betray the peace of the nation, for every sub- 
ject is as much wronged as the king ; for if 
every man iimy reform what he will, no man 
is safe : therefore tliis thing is of desperate 
consequence, we must make this for a publie 
example; there is reason we should be very 
cautious, wc are but newly delivered from re* 
bellion, and we know that that rebellion first 
began under the pretence of religion and the 
la%v, for the devil hath always this vizard upon 
it ; we knqw that, that rebellion began thus, 
therefore we liave great reason to be very wary 
that we fall not again into the same error, but 
it should be carried on with a watchful eye. 
And because apprentices hereafter shall not go 
on in this road, we will have the solemn reso- 
Intioiiof all the judges, and therefore you are 
to find it specially. You must find the uiattejr 
of fact, and we will asicmble all the judges 
together in a sober way, to give their judgment, 
whether it be high-treason or no ; not that we 


'* See Luders's Considbrationson the Law 
of High Treason in the Case of Levying War*. 
82 . 
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do doubt of it novr, for we know it is higli- 
treasoQi but for general satisfaction. It is 

{ jroved that Bcaslejf went as their captain, with 
lis sword, aud flourished it over his head ; 
Messenger was there with his green apron on a 
pole in Muorfields on Tuesday^ and on We<lnes- 
day he was in the same posture again. 

Prisoners. JMy Lord, we wouUl have our wit- 
nesses heard. 

C, J. You shall have no wrong done Co 
you. As for Green, it is proved lie was with 
them shouting, and casting up hi<> cap : now 
die act that any one does in such a tumult is 
the act of all, if they all join together. tJe 
was on Tuesday following there, and on 
Wednesday he was taken. And then fur Ap- 
plecree, he was the first man that struck the 
constable, and pulled down Burlinghain’s 
house. 

Edmund Bedle, Richard Latimer to the bar. 

Bill of Indictment. ‘ You that are now called, 
^ being moved through the instigation of the 
^ devil, and having not the fear of God before 
‘ your eyes, have withdrawn your obedience to 
* our sovereign loril the king, and against him 
^ did imagine and contrive war and rebellion the 
* 2Uh day of March, with four or 6vc hundred 
‘ j>ersoiis ill a warlike manner, arrayed with long 
* pikes and other arms there met and assembled 
* against the peace of our sovereign lord the 
^ king, his crown and dignity, &c.’ 

Witnesses sworn. William Badlcy, William 
Riggs, John Maldey, John Williams. 

King*s Counsel. Gentlemen of the Jury, 
Bcdle and Latimer stand indicted for high- 
treason ; wanting that love and obedience that 
every man ought to have of his king, did, the 
24th of March, assemble themselves tinj'et her, 
to the number of four or live hundred persons 
to levy war and rebellion : if we prove this, 
you must And them guilty of high Treason. 

Gaoler of Finsbury Prison, Witness, sworn. 

Counsel. Tell my lord what you saw. 
Witnesses. I can charge no particular 
person, I was from liomc ; and when I came 
home 1 found the prison-doors open, and they 
had let out tlicir own company and two others : 
and 1 locked up the prison doors, and they ga- 
thered together about the prison, and there 
came (heir captain with his half-pike, and com- 
4 iianded me to open the door. 1 told them I 
would not open tho door. They told me. We 
have been servants, but we will be masters 
now ; and if you will not open the door, we 
will do your business for you by and by. They 
had swords, and belts, and half^pikes, and they 
did push at me; and I came tp a parly with 
iliem when I saw there was no remedy. I let 
their captain in, and when be could find none 
of his company there he went away ; but had 
it not been for the company that stood without 
I would have kept him fast enough. 

Another Witness sworn. 

L. C. J. W ere any of these that stand at 


the bar, at Clerkenwel!^ with a stick in bts 
hand ? 

Witness.. Yes, my lord, I raw Latimrr 
there knocking at the gate, and tlu; 
broke opiMi, anti there enme d(»vvii Jusiire 
Welsh to them to disperf'C them ; hut they let 
out two of their own rabble, and i\«o of the 
felons. 

Anoth ’r Witness sworn. 

Nine of the clock on Frichiy, 1 went to the 
gate of the New-prison, and they came and cbij«t 
a bar in between the gates to open them, and J 
saw Latimer thruM'ing stones at the windows. 
Justice Welsh being there would have taken 
some of them; and they cried. One die and 
all die. 

WUUam llifeaSy W'itncss, sworn. 1 saw 
Bcdle, and Cook him ; their iiuiiihrr was al»nnt 
four or live hundred ; and 1 got out two tiles 
of men, and took four muu iiioie, whereof this 
Bedle was one of them. 

Judge, What do you say to this ? 

Latimer. This mao Imlh a spite against me, 
my lord ; for getting up behind the coach, 1 
let my whip fall and gave biui a lash. 

L, C. J. lint what says the other against 
you ? W hat niatle yon there? And Bedle, w-bat 
do you say lor y./urstlf ? 

Jicd/c, Pris. l>)y Lord, I was in Southwark, 
and came from tliencc to B'.shopsgate-blrcel, 
and met with a friend, and we drank four fl.ig- 
gons of beer, so that 1 got a licilc too much 
drink in iny bead, and 1 stood and hmked a- 
whtle at the prisoners at Bishopsgaie ; and iny 
uncle c<»uiing along, I went wilfi him a Jiliie 
way, and then turned about and left him, ninl 
there w.ns a man catrie and said. Brother, will 
you not go and see wdiat they do in the fle Id^, 
and it was my hiird furtune to be aiiioug them, 
but did not any hurt, blessed be God : but i 
followed them without doing any harm, and 
they went down Old-street to Clerkenwell ; 
hut 1 did not break the prison, nor do not know 
where the prison is ; for there was a company 
made up to tliem, and they began to run, 

jL. C. j. What did you say when they run 
away ? Did you not say. Face abonl r 

Pm. Your lordship heard so, but I did not 
say. Face about. 

L. C. You gentlemen of the jury, you 
see what their indictment is : they gathered a 

uUitude together at Clerkenwell, and they 
had a captain with a half-pike, that came to 
the prison and forced open the door, and brought 
out tw'o of their own crew,* and two of t he 
felons ; and they said. They had bceivserviuits 
before, but now would be masters ; and they 
cryed out, One die, and all die. Aiul yon hava 
three witnesses that swear, that llieie i.w» »vercf 
thete, Latimer especially. The keci-fr s^»yi 
he was forced to come to a parly with fheni, 
and tot)k in their captain, to give Ijirn SfMisrac- 
tion that there was none uiher there of their 
gang. Bedle says, he was there, but he was 
drunk, which is no sutiicient excuse. 

Richard Cotton, John Earles, WBliam Wilde, 
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Richard Farrel, William Ford, called to the bar. 
Their Indictment read. 

Sir Philip Howard, Witness, sworn. 

Ir. C. J. Sir Philip, speak what you know 
of these men. 

Sir Ph, I delivered these men into the 
constable's hands. 


Counsel. Did not see a Multitude of these 



Sir P/i. There came some sober people and 
told me that the Tumult was greater than it was 
when my lord Craven was there, and they did 
desire my assistance ; and so 1 went into the 
Helds, and divided my men, halfon the one side 
and half on the other : and the people looked 
upon us so contemptibly that ttiey told us we 
should quickly be unhorsed ; therefore 1 
charged my men not to let any man come within 
iny arms. 

L. C, Had llu'y any colours? 

Sir Ph. They had a sheet for their colours, 
and when they saw iny horse they got into the 
Held, and stood ns if they did not fear us ; and 
I ordered some of rny men to go and take him 
that had the colours, and so our men did, 
and I called for a coiiblnbU but there was no 
constable to be found ; an T iboi^ght myself 
to govern them, and to brio them into better 
order. At length this mane me with bis watcli 
and I delivered them int( bis bunds, and 1 
believe these arc the men that I delivered to 
the consinble. 

Sir Kiheurd I'Uh, Witness, sworn. 

Counsel. Pray, sir, look upon the prisoners, 
and sec if you know any of them. 

1 cannot say that these were any 
oflhe perbons that we did take, but there was 
a Multitude of them gathered together, and we 
did desire them to go home ; and they took 
up brickbats in their bauds, and said, they had 
as mtich to do there as we bad. I took a hanger 
iVoiii one of them myself, which is liere in the 
court. 

Robert Iloydon, Witness, sworn. 

Couns. Tell iny lord what you heard this 
rabble of people say. 

Witn, There came a troop, and they thought 
it had been the duke of York’s troop, and they 
ran with brickbats in their hands to tliem, and 
raid. That if the king did not give them liberty 
of conscience, that May-day must be u bloody 
day. 

Another Witness sworn. 

i. C. /. Speak what you know of these 
people. 

Witn. My lord, they asked if the duke 
of York was there, and answer was made. 
Yes, thinking they would have been satisfied 
and dispersed ; but notwitlistanding they came 
up to the Wind-mills, and flung stones amongst 

Capt. Wilding, Witness, sworn. 

My lord, we did desire them, by fair means, 


to disperse themselves, and go home ; they told 
me, No, They would be with us cre-long at 
White-hall. ® 

Another Captain sworn. My lord, I was 
forced to make some resistance,, but they flung 
stones very thick at us, saying, These Life- 
Guard rogues are but few ; and because I com- 
manded one of my officers to seize on one of 
them, they cried. Knock dow'ii the rosue. 

Another sworn. My lord, I desirea them to 
go home; their answer was, That we were 
rogues and dogs, and ere-long they would come 
and pull VVhite-hall down : and their word %vas. 
Hey, now or never. 

Constable sworn. My lord, I had these three 
at the bar, but Wilde was none of them, point- 
ing to the third. 

L. C. J. You say the other were. 

Constable. Yes. 

Pike and Qillington, Witnesses, sworn. 

Pike. I did see this Cotton breaking down 
BiirJinghatirs house. 

GUlington. 1 can speak of the tall man. 
Cotton, 1 will swear he was one of them. 

lA, Ch. J. Sir Philip Howard says he de- 
livered 5 to the Constable, and the Constable 
says he does not know wUabor these be the 
persons or no, but it is the same thing if they 
were among those that did it. 

Serj, Wilde. Yea, the thing is the same. 

I A. Ch. J. You hear the Indictment is for 
Higb-Treasun, you ai;e persons of the same 
company, what do you say for yourselves ? 

Prisoners. Wc were not there. 

Serj, Wilde. The Constable swears it. 

Constable. I cannot say, these were they, 
hut two of them, Farrel is one. 

Pris. I was walking to Islington, and T did 
march a little way with them, but did nothing. 

Ch. J. Where were you taken? 

Pris, By Hollowell-Lane, and I was all 
alone, and a Jiorseman rode after me, and asked 
me, if I w'ere not one of them. 

Jjd. Ch. J. All the Constable can say, is 
this. There were men dclivereil to him from the 
guard, and this man does not deny but that the 
guard took him, but he did nothing ; but many 
people are walking abroad in the holiday ; it is 
pity to take away a man’s life without sufficient 
evidence. 

Ld. Ch. J. Farrel, what do you say? 

Farrel, I was with my father and mother 
all the holidays. 

Ld. Ch. J. Cotton, what say you ? 

Cotton. I came through Moorfields about 
noon, and 1 was taken by one of the Life- 
Guard. 

Serj, Wilde. But you were pulling down a 
house. 

Witn. He was pulling down a house on 
Monday, I was informed, and he was commonly 
among the players at Pigeon-holes ; and after 
he had been, pulling down a house, he was look- 
ing almut to see what he could light of. 

Pris, As I have a soul to save, ha swears, 
falsley. 
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Ld. C/i. J. Have a care what you say. 

You gentlemen of the Jury, here are five 
men more that are indicted for the same dig* 
order, that the rest were, and we have now a 
little more discovery of their rising, and wc 
have discovered other colours, for they thought 
the duke of York had been in the iields, and 
that enraged them the more, they taking sir 
Philip Howard tor the duke of York ; and 
when they did desire them to disperse them- 
selves and go liorne, they said. They would not 
for such rogues as the king’s Life-Guard were, 
but they would soon be at White- hall : hut 
you shall see what a disguise is put upon it : 
If the king will not give us liberty of con- 
science, May-day shall be a bloody day. This 
is, gentlemen, to give us an alarm, that we may 
not be too secure : And this must be punished 
as liigh-TreaSoii, else we do destroy all. 1 
think nobody would have the innocent to 
sulfer : I had rather a guilty person should 
escape, than a guiltless person sufier. You 
hear the Constable cannot swear that all those 
were the men, and some others, because in 
such u hurry a particular person cannot be 
known : Except you know any of them by 
sight, I cannot see how yon can find them 
Guilty ; God forbid. 

John Richardson, Thomas Limerick, Richard 
Woodward, to llie bar. 

Conns. You gentlemen of the Jury, these 
three that were called last to the bur stand indict- 
ed as the others, for levying w'ar and rebellion 
ill iiolbourn; you shall hear thccudeiice, and if 
we make good the evidence you niust iind them 
guilty. 

W. Rogers, sworn Witness. My Lor»l, J 
found this man at the head of a party, and I 
took him, and cuimnitled him to the charge of 
u company. 

Ld. Ch. J. Was he leading them on? are 
you sure he was there? 

Witn. He will not deny that he was there, 
but he made no resistance at all ; for wc had 
three or fijur companies ready to surprise tin in. 

Mi s. hurlingham. Witness sworn. My Lord, 
this was the first man that laid hands to pull 
down my house. 

Serj. Wilde. Mistress, was yours a bawdy- 
house } 

M.t%. Burliiigham. No, but they dragged me 
out of it. 

Ld. Ck. J. Was your house pulled down? 

Husband's Answ. Yes: And all my goods des- 
troyed, and ten pounds in gold taken out of my 
wile’s pocket. 

Another Witness sworn. 

Judge. What can you say, of Woodward? 

Tri(rt. 1 cannot say he did take any thing 
out of the house that I know of. 

Ld. Ch. J, I do not you ask that ; but did ha 
go along with them, or had he a staff in his 
band ? 

WUn. That John Richardson, my Lord,' is 
a tapster ; 1 heard him say he had made work 
for us, for he had he]pe<l to pull down a house. 


John Hands Witness swum. My Lord, on 
Saturday lust at six of the cluck, £ heard him 
in the red hair say, ‘ I have made work for you 
ail;’ I do not km:w what he is, 

Ld. Ch. J. What do you say for yourself? 

Limerick, Prisoner. My Lord, 1 went up to 
see what the tumult was doing, for 1 lodged 
hard by 5 and when they hud pulled down the 
house, some run one way, and some another ; 
and 1 w’as goiitg to Westminster, and as I was 
walking up Hoibourn, the rest of them were at 
my heels. 

Ld. C/i. J. Tiiat was because you was their 
Captain, and dragged the woniau out of the 
house that says bhe hath lost all she had. 
Woodward, what say you ? 

Woodward. My Lord, Mr. Rrooks gave me 
a black pot to drink, and 1 staid no longer than 
the drinking of that, 

JaI. Ch, J. What do you say that Richardson 
pulled down the woman’s bouse? 

Rris. My Lord, theie was a whore that clap- 
ped hands on me, and 1 w'rung myself from her, 
and told her that her house should be pulled 
down. 

Ld. Ch. J. Tiuly I see scarcely an apprentice 
among you all^ and I am glad of it there is tso 
more. 

Witn. I (lodged him home to his master’s 
house, but did uot lay hold on him. 

Pris. i am very innocent of any thing of 
hurt that 1 did. 

Ld. Ch. J. Prove it, 

Pris. 1 was alone, how can I prove it ? I was 
not all the holidays abroad. 

The Apprentice's Muster. All Monday he was 
at home, and on ruesday he was at Jmme. 

•Serj Wilde. It is iinpossihle for him 10 be 
one of then) ; you might mistake. 

Ld. C/i. J. You gentlemen of the jury, in 
this cH.se take iiolice: as for Woodward, they 
say he* was there with a slick in his hand. I 
would have you take itotice that there is buk 
one witness : for the other you have his own 
brags, if you will believe him, that he pulled 
down a house, you have no other; if you will 
believe him to he a bragging fool y«iii may. 
And now for Limerick’s witness, he shall be 
heard. 

The Prisoner’s Witness. 

Ld. Ch. J. What do you know of the Pri- 
soner at the liar ? 

WUn. I'liis man, my Lord, did He in my 
house, and he did never stay out after nine or 
ten of tlie clock : he was at home every night 
betimes, and did g^ive me all his money to lay 
up, and he did earn sixteen pence a-day. 

Another Woman, Witness, sworn. 

Ld. Ch, J. What can you say ? 

Witn, My Lord, I can say nothing but that 
be is a very honest man. 

John Sharplisee, Prisoner at the Bar, 

•His Indictment read, 

CounSs Gentlemen, he at the bar stands in- 
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dieted for High-Treason, and stirring up rebel- 
lion in Poplar at the head of 500 persons, and 
4 >ulling down hoases in itaCciiif-Highway, which 
we 811811 endeavour to prove. 

John Harding, Owen Maxum, witnesses 
ealled, but came not in against the prisoner. 

Ld^ Ch» J> Gentleineii of the jury, you know 
for Matter of Fact you are judges ; if you are 
not satisfied in the evidence, then you cannot 
find them Guilty. Consider uho those persons 
are, where the evidence have not given sudicient 
satisfaction. 

I'he Sum of the Jurifs Verdict, 

^The Jury being dismissed to consider of 
their Verdict, after a short stay they returned, 
and found as to Messenger, Appletree, Beazley, 
and Grcciie, that according to the time in the 
Indictment mentioned, they were met together 
ill a riotous inannev in East-Smithficld in Mid- 
dlesex, and about Moorfields, under colour to 
pull down the Bawdy-Houses. That their 
c.iptnin was Beasley, who led them on with 
his sword drawn, and that they had their en- 
sign carried by Mes<C! gcr, whicii was nn apron 
carried upon a pole, .'\uri so they marched with 
tlicir cnmlurtor. 'fhat they resisted the con- 
stahin who charged them iit die king*s name to 
keep the peace, and stnick him, anil took away 
his sialf; and tliat d'lese several persons were 
abettors in that tumult. 

And as to Bedle ami lauliucr, they found 
that a great number of people were met toge- 
ther armed with swords, cluhs, and staves, ike, 
at Clerkeii well-green, to break New-Prison 
there ; and had tlieir commander, who hud n 
pike ill Ins hand, ami cainc to Ncw-PriM)n,atui 
released iho prisoners, some whereof were coui- 
milted for felony ; and tliat when they were 
commanded to be gone, they cried out that 
they had been servants, but now they would he 
masters; and that these persons were seen 
acting in the tumult, niid there taken. 

As for Cotton, they found, that the riotous 
persons were met together upon the 24th oF 
March with a great number of ptople armed 
with their swords, and sucli-like warlike wea- 
pons, for pulling down Bawdy-lluuses : that 
when sir Philip Howai'd widi the king’s guards 
came up to them, and commanded them to de- 
part, they refused ; and when it was given out 
chat sir Philip Howard was the duke of York, 
thinking thereby they would l^e appeased, they 
were enraged the more, and declared, that if 
the king v\*ould not give them liberty of con- 
science, tlicy would make May-day a bloody 
May-day, threatening to pull down Whitehall ; 
and very contemptuously slighted the king’s 
guards, because they were but u sniall number : 
and this Cotton was proved to be one of them 
in the action, and all along acting in the riot. 

And further, as to Limerick, he was met 
with the same pretence of pulling down of 
Bawdy-Houses, being armed as the rest were, 
and was owned by the rabble to be the 
Captain of their Company : Th.Vt he with his 
aompanions pulled down the house of Peter 


Burlingham, and stole his goods. The rest 
were found Not Guilty. 

The Jury having thus found it specially, my 
Lord Chief Justice commanded the prisoners 
again to the bar, to whom he spoke to this ef- 
fect: That we all now see what great cause 
we have to bless God, that we live under so 
merciful a Prince, and so good a law as we now 
find we do live under; and that not only one 
Prince hath been so merciful, but such has 
been the gracioiisness of other former kings of 
England, that we shall rarely find any severity 
used in the execution of penal statutes, where 
any fair means (which constantly hath been 
used) could have any eilect at all. That our 
justice is not privately but publicly administered 
in the sight of all people, like a beacon that 
gives warning to all ; so that all might take 
notice thereof, and avoid the like danger that 
others have fallen into. 'J'hat the prisoners 
more especially ought to bless God, and seri- 
ously to reflect within themselves this great 
mercifulness of our king, and law : for hereby 
they see they have not been served so as they 
have served others (for then upon the very ap- 
prehending of them they might have received 
tlieir execution ;) but contrariwise, they have 
had a fair trial, not by strangers, but by their 
own country and neighbours, having had the 
liberty to speak what they could for themselves, 
and vviincs^es for them, so that if it were possi- 
ble all might have been found innocent ; and 
he heartily wished all could have been so 
found ; and that some, blessed be God, are not 
found Guilty, and to tliem he hoped this would 
ho a siifTicicnt warning, &c. 

Now as lo all tliesc eight, against whom the 
Verdict was specially found, the Court took 
further time (hecuuse they would advise there- 
of^ before they would give their judgment whe- 
ther I iiiih -Treason or no, it bring declared by 
my f-unl Chief Justire to be matter of law; 
and in the mean time these persons are to re- 
main in safe custody in his majesty’s gaol at 
Newgate. 

And for the other six, viz. John Eurls, Wil- 
Ijuiu Wilks, Richard Woodward, Richard Far- 
rel, John Uicliardson, William Ford; 'I'he Jury 
found them Not Guilty, and so acquitted them 
of the offence whertiif they stood charged, who 
after several admoni turns by the Court for their 
future good behaviour, were dischaigcd. 


The Lord Chief Justice KELYNG'S fteport 
of the Judgment of the Judges iu relation 
to the aforesaid Trial.* 

Memorandum, That at the sessions at the 
Old Bailey, after Easter, in the €0?h year of 

* Fo'tcr who coiisidera at some length 
most of the cases of this class (Disc. 1. ch. 2) 
does not enter into any of the particulars of 
this case of Messenger and others, nor does he 
oicluioii it by name. * 

With respect to the universality or gene- 
rality of iiUeniion whiqb has been held to- give 
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king diaries 2, several dissolute persons Imviiig 
on Easter Tuesday and Wcdneidsiy next be- 
lore assembled together, and led by persons 
v.hom tluy called captains, and having co- 

to sucfi riotous proceetlmgs as had been had in 
this case the chiinicter of treason, it may be ob- 
served, that Messenger and bis associates, and 
likewise Danimarce and his associates (See the 
Case, A. u. 1710, infra) do appear to have in- 
tended to destroy all bouses of a particular de- 
scription which were in their neigh hourbood or 
at which they could easily get, as in the 
Weaver’s Case, it n|ipcnrs that the offenders 
intended to destroy ail engines of a particular 
description which were in their neighbourhood, 
or at which they could easily get, but in neither 
of the Cases dovs it appear that the offenders in 
general had any iliuughtof hostilily towards the 
princes respectively ujiun the throne* or towards 
their respective goveriinieiils. It may there- 
fore seem to be not easy to reconcile with the 
decisions, in the Cases of Messenger and others, 
and of Daininaree and others, which are appoved 
by Toster, the opinion of fiw of the judges, 
which likewise is approved by Foster, that the 
oflence in tiie Weavers’ Case was not Treason. 
This lust Case was as follows : 

“ ‘ A great number of the weavers in and 
about London, being olfended at tiie engine- 
lootiis, (which are instruments, that have been 
used above these sixty years,) because thereby 
one man can do as much in a day, as near 20 
men without tliein, and by consequence can 
aflord his ribbands at a much cheaper rate, 
after attempts ill parliament and elsewhere to 
supfu'css tiieni, did agree among themselves to 
rise ami go from house to house to lake and de- 
stroy the eiitiiiie-looms; in pursuance of which 
they did on tl>e 9th, 10th, and 11th of this in- 
stant, August assemble themselves in great 
numbers at some places to an liiindreci, at 
others to four hundred, and at others, par- 
ticuiitrly at Strut ford -Bow, to about iifteen 
hundred. 

“ * They did in a most violent manner break 
open the houses of many of the king's subjects, 
in which such engine-looms were, or were by 
them suspected to he, they took away the 
engines, and making great fires burnt tJic same, 
and not only the looms, hut in many places 
the ribbands made thereby, and several other 
goods of the persons whose houses they broke 
open ; this they did not in one place only, but 
ill several places and counties, viz. Middlesex, 
London, Essex, Kent, and Surrey, in the last 
of which, viz. at Southw-ark they stormed the 
house of one Thomas Byhhy, and though they 
were resisted and one of them killed and ano- 
ther wounded, yet at last they forced their way 
in, took away his looms and burnt tliein ; the 
value of the damage they did, is computed to 
several tliouvand pounds. ‘ 

‘ This they did after sei'eral proclamations 
made and coinmanch given by the justices 6f 
peace and the sheriffs of Middlesex to depart, ^ 
but instead of olieying they res^ted and af- } 


lours, vi/. aprons, &c. on slaves, went to seve- 
ral places on pielence to puU down bawd>- 
houses, and break open prisons and set pri« 
soners at liberty ; and having actually pulled 

fronted the magistrates and oflicers : it is rrut 
they had no warlike arms, but that was sup- 
plied by their number, and they had such wea- 
pons, as such a rabble could get, ns staves, 
clubs, sledges, hammers, fiud other such iiisiru- 
ments to force open dooi s. 

“ ‘ '1‘here w'as this further evil attending this 
insurrection, that the soldiers and otliccrs of 
the militia were so fnr from doing their duty in 
suppressing them, that some, though dn arms 
and drawn up in eoiii})anieh, stood still looking 
on while their neighbours lioubcs were broken 
open nnd their goods destroyed, others rncou- 
raged them, and others, to whose cii'itody some 
of the offenders, who w’cre taken, were com- 
niitted, suffered them to escape, so that during 
all the timeof tlie tiiiniilt little or nuthiegwaa' 
done to suppress them, iinril the JiOrds of tiie 
council were constrained at a lime extraordi- 
nary to assemble, by whose dirfctions and 
orders lu wCW to the civil magistrates, as to 
the king's guards, they were at last quieted.’ ” 

Five of the judges seemed to be of opi- 
nion tliat this was treason within the act of 
25 E. 3, upon the clause of levying war ugaiivst. 
the king, or at least upon the clause of the sta- 
tute of 13 Car. 2, cap. 1. 

1, Inrespect of the inannerof their assemb- 
ling, who, though they had no weapons or en- 
signs of w'ar, yet their multitudes supplied that 
defect, being able to do that by their multi- 
tudes, which a lesser number of armed men 
might scarce be able to effect by their w^ea- 
pons ; and besides, they had staves, and clubs, 
and some hammers or sledges to break open 
houses, and accordingly ihey acted by*break- 
iiig open doors and hiirning the engine-looms 
and many of rlie v/am made by them. 

‘‘ 2. In respect of the design itself, which 
was to burn anfl destroy not the single engine- 
looms of this or that particular person, but 
engine-looms in general, and that not in one 
county only, hut in sr vernl counties, and so 
agreeable to Burton’s Case. 

The other five judges w'cre not satisfierl, 
that this was treason within (he clause of 25 
E. 3, against levying of war, nor within the 
statute of 13 Car. 2, for conspiring to levy war. 

1. It. wns agreed, that if men assemble 
totrether and consult to raise a force inmiedi- 
diately or directly against the king’s person, or 
to l e&train or depose him, whether the number 
of the persons were more or less, or whether 
armed or unarmed, though this were riot a 
tretison within this clause of the statute nf 
25 E. S, yet it was treason within the fir*'t 
clause of compassing the king's death, and an 
overt- act siiiUcient to make good such an m- 
diotment, though no war %vas actunily levira ; 
and with this accord the resolutions before 
cited, especially that of the insurrection in the 
north at Farley wood; but no such eQiiftpk 



895]-STATE TRIALS, 20 Charles II. 1668. — Trial of Peter Messenger and others^ [890 


down some liouses, and broke up the prison at 
Clerkenwcll and let out four prisoners tiierc^ 

- were, by the direciion of the king’s counsel, viz. 
Mr. Attorney sir Jeffery Palmer, having order 
to proceed against thein, he directed four In- 

racy or compassing appears in this case, and 
80 that is not now in fpicstion, but we are only 
open a point of constructive or interpretative 
levying of war. 

2. Here is nothing in this case of any con- 
spiring to do any thing, but wliat they really 
and fully effected ; they agreed to rise in mul- 
titudes to burn the looms, and accordingly they 
did it, but notliing of conspiring against the 
safety of the kiiig^s person, or to arm them- 
selves ; therefore if what they did were not a 
levying of war against the king within the sta- 
tute of 25 E. 3, here appears no conspiring to 
levy such war within the statute of 13 Car. 2, 
cap. 1, for, for what appears, all was done, 
which they conspired to do. 

It seemed very doubtful to them, whether 
in the manner of thia assembling it was any 
levying of war, or whether it were more than a 
riot, mr in all indictments of this kind for 
levying of war it is laid, that they were ^ more 
< guerrino arraiati,' and upon the evidence, that 
they were assembled in a posture of war * armis 
* offensivis et defensivis,* and sometimes parti- 
cular circumstances also proved or found, as 
banners, trumpets, drums, &c. and wliere they 
were indicted for conspiring only to levy war, 
yet there was this circMimstanre accompanied 
It, viz. a confederacy to got arms and arm 
tliemiches, as in Grant's ca»j<\ and Burton’s 
case. 

■ 4- It seemed very doubtful to tliem, whe- 
ther this design to burn engine-looms were such 
a design, as would make it a levying of war 
against the king, fur it was not like the designs 
of altering religion. Jaws, pulling down ineJo- 
sures generally, as in Burton’^ case, nor to 
destroy any trade, but only a particular 
quarrel and grievance between men of the 
same trade against a particular engine, that 
they thought a grievance* to tlicm, which, 
though it was an enormous not. yet Jt w'ould 
be dillicult to make it treason. Vide statutes 
8 II. 6, cup. 27, 9 If.e, cap. 5. 

“ Many of them therefore concluded, that if 
Mr. Attorney should think fit to proceed ns for 
a treason, the matter might he bpecialJy found 
and so left to farther advice, or rather tiiat ac- 
cording to the clause of the statute of 25 E. 3, 
the declarative judgment of the king and both 
Houses of Parliament might belmil, because it 
^as a new case and materially differed from 
other cases of tike nature formerly resolved. 

Upon the conclusion of this debate we all 
departed, and Mr. Attorney upon considera- 
tion of the whole matter, it seems, thought fit 
to proceed for a riot, and caused many of them 
tQ be indicted for riots, for which they were 
GOQvicled and bad great fines s^t upon them, 
and were corimiitted in execution and adjudged 
to etand upon the pillory 1 Hale^ 143. 


dictments to be preferred against them who 
were taken, viz. one Indictment against Peter 
Messenger, Richard Beasley, William Green 
and Thomas Appletree, and another Indict- 
ment against Edward Cotton, and a third 
against Edward Bedle and Richard Latimer, 
and a fourth against Thomas Limerick. All 
the Indictments were, that they with other 
persons to the number of 500, unknown to the 
jurors, being armed in a warlike manner with 
swords, half-pikes, halberts, long staves and 
other arms offensive and defensive, with force 
and arms, unlawfully and traitorously assem- 
bled themselves together, and levied war 
against the king, &c. And first I told them 
they had not done well to make so many seve- 
ral Indictments, for hy that means the king's, 
evidence would he broken ; whereas if all had 
been put into one Indictment, the evidence as 
to tlie main design would have been entire 
against all : and then the assembling in several 
places to the same intent had made the matter 
more foul, and w'ould have been aptly given in 
evidence against them all to tlie sumo jury, ahd 
the several acts which each of them did, w ould 
have come in belter. But however we pro- 
ceeded upon the Indictments as they were ; 
and after the evidence given nj:ainst the four 
in the first Indictment, when I came to give 
directions to the jury, I tohl them, that al- 
though I was well satisfied in my own judg- 
ment that such nssembling together as was 
proved, and the pulling down houses on pre- 
tence they were bawdy-houses, was high-liea- 
SOI 1 , because tltey .took upon them regal 
power* to reform that w'hich belonged to the 
king by his law and justict-s to correct and re- 
form ; and it would be^a strange way and mis- 
chievous to all people to have such a rude rab- 
ble without an Indictment to proceed in that 
njanner against all persons’ houses, which they 
would call huwdy-liouties, for then no inau 
w»ere safe ; therefore as that way tore the go- 
vernment out of the king’s hands, so it destroy- 
ed the great privilege of the people, which is 
not to he proceeded against, but upon an In- 
dictment first found by a Grand Jury, and after 
upon a legal trial by another Jury, where the 
party accused was heard to make his defence ; 
yet i told them, because the kings of this na- 
tion had oftentimes been so merciful, as when 
such outrages had been heretofore done, not to 
proceed capitally against the offenders, but to 
proceed against the offenders in the Star- 
chnmher, being willing to reduce their people 
by milder ways, if it were possible, to their duty 

♦ So Chief Justice Parker, directing the 
Jury, in Dammuree’s Case, a. d. 1710, infra, 
tells them. That assembling to pull down meet- 
ing-houses, if the intention be genera), is levy- 
ing war, and is assuming royal authority ; but 
half correcting himself, he adds, * Nay more, 
‘ for the queen cannot pull them down till the 
^ law is altered, tiierefore he has here taken on 

* him not only royal authority, but a power that 

* no person in England hast’ 
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End obedience ; jet that lenity of the king in 
aome cases did not hinder the king, when he 
saw there was need to proceed in a severer way, 
to take that course which was warranted by 
law, and to make greater examples, that the 
people may know the law is not wanting so far 
to the safety of the king and his people, as to 
let such outrages go without capital punish- 
ment, winch is at this time absolutely neces- 
sary, because we ourselves have seen a rebel- 
lion raised by gathering people together upon 
fairer pretences than this was: For no such 
persons use at first to declare their wickedest 
design ; but when they see that they may effect 
their design, then they will not stick to go fur* 
ther, and give the law themselves, and destroy 
all that oppose them. But yet because there 
was nobody of the k>ng robe there but my 
brother Wilde, then Recorder of London, and 
myself, and that this example might have the 
greater authority, I did resolve tliat the .Uiry 
should find the matter specially, and then 1 
would procure a meeting of all the judges of 
Eugliind, and what was done should be by their 
opinion, that so this question might have'such a 
resolution as no person afterwards should have 
reason to doubt the law, and all persons might 
be warned how they for the time to come min- 
gle themselves with such rabble on any kind of 
such pretences : and thereupon the Jury as to 
the first four in the Indictment, gave a special 
verdict to this effect, &c. 

They find that ifte ‘24th of March last, a 
great number of persons, to the number men- 
tioned in the Indictment, were assembled in 
East-Smithficld and Moor-field^ in the county 
of Middlesex, with arms mentioned in the In- 
dictment, on pretence of pulling down bawdy- 
houses; that Beasley ledoliem, and was, called 
their captain, and had in his hand a naked 
sword whicli lie brandished over his head ; and 


that admonished him to be quiet. And if 
upon the whole matter, it shall seem to the 
court that they are guilty of the offence men- 
tioned in the Indictment, then they find them 
guilty, &c. 

Oil the second Indictment as to Cotton alone, 
the jury did find that at the time and place 
mentioned in the Indictment, a great number of 
persons, to the number mentioned in the In- 
dictment, met together armed with swords, 
clubs, staves, and other weanons, under pre- 
tence of pulling down bawdy-houses, and had a 
cloth on a staff tor an ensign carried before 
them. And that Sir Philip Howard, with a 
troop of the king’s guards, found them armed 
in such a seditious manner, and commanded 
them to disperse ; that they refused so to do, 
and threw stones at him ; that some of them en- 
quired who it was that led those guards, wbe- 
thc|;.it was the duke of York ? and being told 
it was, they presently threw stones at sir Philip 
Howard who led the horse; and some of them 
said, that unless the king would give them li- 
berty of conscience. May-day should be a 
bloody day ; others hid kill the guards, and 
others said, that they would come and puli dowa 
Whitehall ; and others said, they would be 
with them at Whitehall, (the king’s capital pa- 
lace) and that they cared not for the guards^ 
for they were but two or three hundred, and 
they could easily knock them on the head ; that 
they continued many hours till they were dis- 
persed by the guards. That Cotton, eho was 
indicted, was one of them assembled in this 
manner, and that Cotton was amongst* them 
the next day when they were assembled in the 
same manner, and was pulling down a house in 
the parish of St. Leonard Shoreditch, in the 
county of Middlesex; and if on the whole 
matter, &c. 


that Messenger had a piece of green apron on On the third Indictment against Bedle and 
a staff, which he flourished as colours in the head Latimer, the jury find that, < the day and place 
of the company ; and that Beasley and be led mentioned in the Indictment, a great number 
the coinpaiiy as their leaders ; that they did the of persons, to the number mentioned in the 
like on Wednesday the 3dth of March and indictment, armed as in the Indictment, did 
were breaking down houses. That Peverell, meet together on Clcrkenwell-jGreen, in the 
one of the constables of Middlesex, having a county of Middlesex, on pretence of breaking 
constable’s staff in his hand, came to them with open prisons, and releasing prisoners; that one- 
other persons to aid him, and charged them to of them who bad a half*pike in his hand, owned 
depart and keep the peace, and thereupon himself to be their captain ; that they came so 
Beasley with his sword struck him, and wound- assembled together to a place there called the 
ed him ; and several persons assembled with him, New-prisoii, being a public prison of the county 
struck him down and took away his constable’s of Middlesex, and then and there said, that 
staff. That the said William Green was among they cdme to search for prisoners : and brake 
them, casting up his cap, and hollowing, with open the prison-doors, and let out four priso- 
a staff in his hand ; and that whilst he was ners, two whereof w'cre committed thither for 
amongst them he was knocked down by* a party . felony, and two for other offences : and that 
of the king’s soldiers that came to suppress them, I they being charged to depart, replied they had 
and was then taken. That Beasley struck at ( been servants long, but now they would be 
the ensign that led those soldiers. That the masters ; that some being taken, they cned> 
said Appletrce was amongst them both days, One die,*and all die. That Latimer was amongst 
and was the first that struck at Peverell the them, and active in breaking, of thepnson, and 
constable, and was amongst them at Burling- was with the rest in the prison 
ham’s house on S^ffroti-hill in the county of broken open ; and that Bedle was there, and 
Middlesex, and pulled part of the house down > being pursu^ by one of the king s soldiers^ 
and the next bouse to it, and struck at one } called out to the rest of the company to taco 
TOL. vt. 3 M 
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»bout, and not to leave him : and if on the 
\irho)e» &c. 

On the fourth Indictment agamst Limerick^ 
the jury find thnt the day, year and place in 
the Indictment mentioned a great nuniber of 
persons, to the number, &c. assembled toge- 
ther on pretence of pulling down Bawdy-houses; 
and being armed prout in the Indictment, they 
marched in warlike manner, and the said Lime- 
rick fed them as their captiiiii with a club in 
his hand, and was owned by the company to be 
their captain : that tiie said Limerick had the said 
persons to the house of Peter Burlingham, and 
they pulled down the said house, and destroyed 
and took away divers goods of the said Burling- 
hain*s, to the value of SO/, and if on the whole 
matter, &c. 

i^nd iri Easter Term following, all the Judges 
met at my chum her, there being then but eleven. 
My Lord Oridgeinan, who was Chief Juhiicc of 
the common pleas, being then Loid Keeper, 
the judges were myself, chief justice of the 
king*s bench, sir M. Hale tlie chief baron, and 
iiiy brothers Atkins, Tv\i.<%den, Tyrel I, Turner, 
Wyndhain, Archer^ Rainsford, Morton, and 
Wylde. 

And on the whole matter the chief baron 
Il-.dc delivered his opinion, that there was no 
treason in the case, because he said that the 
Stat. I Q. Mary, cap. 12. is, That if any per- 
sons, to the tiinnbcrof twelve, or more, assemble 
to the intent to pull down iiiclosures, &c. with 
force, and continue together an hour after pro- 
clamation made for their departure, it shall be 
felony ; and if those actions had been treason 
at common -law, ii had been to no purpose to 
make ic felony. 

But all the other Judges answered. That this 
was the ohjectioa made by some Judge^s in the 
case of Bradshaw and Burton,* which is rc- 


* Casc of Bradshaw & Burton, 39. Eliz. [Popli. 
122, 2 and 66, 3 Co. Inst. 10.] * At the same 

time (an Assembly of all the .lodges in Ser- 
jeants Inn for consultation) it was also re 
solved by them all (except Wahntslcy, Fennor 
and Owen) in the case of one Richard Brad- 
shaw and llobert Burton, who with others 
lately by word entered themselves into an agree- 
ment one will] another, to rise and put thcmbclves 
in arms, and so to go from onegentJeinnir.s house 
to another, and so from house to h^nse, to pull 
down inciosures generally. And this so ap- 
pearing, by their own confession or by two 
witnesses, according to the statute, is High- 
Treason, by the statute of 13 Kliz.ch. 1. The 
words of which statute are That if any in- 
teiidUo levy war against the queen, and this 
n&allcioiisly tidvisediy and expressly declare or 
utter, by any words or sayings, that this shall 
be Higii-Treason.' ” [I'hese arc only a few of 
the words of the Act.] For nil agreed that 
lielieili^m of subjci.»is against the queen, hath 
been always Higii-Trenson at the common law. 
For tlie statute 2.7. E. 3, ch, 1, is that levying 
of war within the realm against the king is 
tfeaeon; andxebellioii is all (he war which a 


ported by Pophain in his Reports, p. 122, and 
there it was resolved, that if any persons as- 
sembled with force to alter the laws, nr to set 
a price on victuals, or to hiy violent hnndb on 

subject can make against the king. But 
Waltnesley and tlie others with him said, that 
the statute 12 Mar. cli. 13, 10. That if any 
to the number of 12 or more, assemble them- 
selves to the intent to pull down inclosures, 
pales and the like with. force, and continuing to- 
gether, ailcr proclamation according to the 
statute to go away, by the space of nn hour, or 
do any of the offences mentioned in the sta- 
tute, that this is felony. So that if these ac- 
tions had been treason nt the common Jaw, it 
had been to no purpose to have made it felony. 
And it seemed to them that the resistance 
ought to be with force to the queen, before 
that such acts siinll be said treason. 

. ‘‘ But all tlie other Justices agreed (and sa it 
was put inure lately in the case of the Ap- 
prentices of London) That if any assemble 
theiijselvcs \vi*h force to alter the laws, or to 
set a price upon virtunls, or to lay violent 
hands upon the m«^gistrate,as upon thi? Mayor 
of I^mrion, and the like, and with force at- 
tempt to put it in action, that this is rebellion 
and treason at common law, and this statute of 
1 M arise makes it in such a case but felony. 
And they put a diversity between tlie cases of 
pulling down iiiclosures, pales, &c. comprised in 
the statute of 1 Mar. For those are tobe 
undei stood where divers to the number of 12 
or more, pretending any or all of them to be 
injured in particular, as by reason of tlicir 
common, or other interest in the land inclosed, 
and the like, and assembling to pull it down 
forcibly ; and not Co the cases where they have 
a general dislike to all manner of inclosures. 
And therefore the assembling in a forcible man- 
ner, and with arms to pull them down, where 
they Irave any interest, whereby they were iu 
any particular to be annoyed or grieved, is not 
treason. But the case here tending to a gene- 
rality, makes the- act, if it had been executed, 
to be High Treason by the course of common 
law. And therefore the intention appearing 
as the case is here, it is treason by the statute 
of 13, aforesaid, 

** Periam in some manner doubted of the 
principal case : But to intent to rLe with force 
to alter the laws, to set a price upon any victuals, 
or to use force agoi nst a maaistrute for exe- 
cuting his office of justice and the like, he said, 
that they were clearly treason by the statute of 
13, aforesHid, if it may appear by express words 
or otherwise, as the said statute mentions; 
For ail these tend against the queen, her crown 
and dignity ; and therefore shall be as against 
the queen herself. And if it had been put in 
practice, it had been treason at the cominois 
law. 

Anderson’s Report of this case is shorter, 
andnoniewhat different. He says the design 
was to kill several gentlemen, - and to come to 
Loudon, where they expected reinforceBiciit^ 
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thn mngisti-ate, as on the Mayor of London, 
and tlie like, and with force nr tempt to put the 
aurne in execution, this is rebellion and treason 
at tiie common Jaw ; titey there reM^lved^ 
that that statute of 1 Mary was to he intended, 
where persons to the number of 1^*, or more, 
pretendii g any or all of them to be injured in 
particular, ds by reason oi their coininon, or 
other interest in the land inclosed, and the 
like, assemble to puil it down torcihly incases 
where they have an interest^ or where in par- 
ticular they are annoyed or grieied, that is not 
treason ; But m ca^e their act coelh generally 
to pull down inclubures, in which they, or any of 
them, arc not particularly concerned, thi:» act, 
if it be put ill execution by lorce, is treason at 
common law. Audit v%ns agreed by us all, 
that the statute of 13 Kliz. wliicli niakcCh the 
intention in many cases treason, extends to 
nothing, but where if the act Jiad been done, 
it Iiad been treason at the coiiiinon Iciw. 

And therefore allttie rescoftiie judges did 
iinanimoubiy agree, that this rising with intent 
to pull down hawdy-houses in general, or to 
break open ptisons in general, and let out 
prisoners, and putting the ir intention in execu- 
tion by force, any of these instances was a levy- 
ing war against the king and High Treason at 
common-law, within the declaration of the sta- 
tute of K(i\v. 3. and for that, besides the re- 
solution in Pophaiifs Heports before citetl, we 
considered the Case of the Apprentices* re- 

Ile dues not mention the dilFcrencc of opinion 
among the judges: Confines the case to the 
statute of the queen, and makes the principal 
question to have consisted in the method of 
proving the guilt, acconling to that act. 

Sir K. Coke’s account ol this case, adds the 
design to get artnour and artillery. Ue says 
expressly, It was resolved by all the justices to 
be no treason within the 25 Ed. 3, and that 
Che oHenders were punished by the statute of 
13 FIliz. In the margin of the page are the 
words I being Attorney General and present” 
[3 Inst. 10.] But in the foiiner part of the 
case he states, that the judges did also resolve 
that a rising to cast down iiiclosures generally, 
would have been to levy war under the statute 
of Edw. 3, because the pretence is public and 
general and not private in particular. He says 
nothing of the difference of opinion among the 
judges.*' Luders. 

* Case of Grant and the Apprentices, 37 
Eliz, [2 Andeison, 5.] 

“ After rriniiy 37 Eliz. this case was moved 
before the chief justices, master of the Rolls, 
baron Ewyns and baroo Clarke, by command. 
Divers apprentic es of London and Southw ark 
were consmitCed to ward for riots and making 
proclamations about the price of victuals ; some 
of whom were adjudged in tlieStar Ciiambcr lo 
be whipped and pilloried. After which divers 
other apprentices and one Grant conspire toge- 
ther, to de liver tho*seap pi entices out of warcl, to 
kill the mayor of London, t>urn his house, and 
break open two houses near the l^ower, where 


ported in the second part of Anderson's Reports, 
p 4 . 5. where it wa^ resolved, that by the 
statute uf 13 Eliz. if any intend to le\y war fob 
anything u hirh tin quevii'by her laws and justh e 

I there wtrie ariii!» tardUO persons, ami (o mniisli 
tl.eniselxcs with them. Afterw arils divers of the 
iippreiitices devise Jiliels, moving others loiuke 
part with them in liieir designs, and toas.-ciiihle 
at BuiihiJl and Tow er-hill. And surcordingly ili- 
vers assembled at Bunliill atid.SUO at Towre- 
hili, where tticy had a trumpet, and one who 
held a cloak upon a pole by way of dug'. And 
in going to the mayor's houtso, the sherid\ and 
sword-bearer and others o tiered lo resist them ; 
whom the Apprentices treated with force and 
violence. 

Upon this matter the question was, if it 
were 3'ienson or not. And the abovementioned 
agreed tnat it was treuMin hy 13 Eliz. ch. 1. 
That if any intend, ike. And tiicy held that 
when any one intends to lew war, tor any thing 
which the queen by tier Jaw or justice, might or 
ought to do in govcM'ument ua queen, this shall 
he construed to intciii! to levy war against the 
queen. Andie is not tintierial whether they in- 
tend any harm to the person ot the queen : But if 
they iiirend to levy war against tlie oliice and 
HUlbunty of the queen, it is within the words 
andintent of the statute. And alterwuids Grant 
and others were indicted and executed on this 
Btmute.” 

Mr. Luders in his valuable .'tiid learned 

Considerations on the Law of High 1 rensmi 
ill the article of Levying War,” after stating 
these ruses as above, says, “ I shaJi consider 
ilicse two cases together, bec inse the principkr 
of both is iIk; same : Many of the same judges 
|jre>ideH, and the same arguments prevniletl iti 
bfiih. Fii'ht, It is clear lliai (he decisii.n of the 
first of them led to the si coiul as a precedent, 
and that they arose altogether out of tlie sta- 
tute of Elizabelli ; and therefore ought to fur- 
nish no rule of ronstructioii upon the statute of 
25 Edw. 3. Whatsoever doctrine was ad- 
vanced upon these trials, atVecting the law 
tieason defined by this act, %vas extrajudicial, 
and as such can derive no support from these 
cases: Although the arguments of the judges 
were strained to that effect. The statute of 
Elizabeth was a temporary law for tlie purposes 
of her government, and security of her person, 
and limited to her life only. Sir E. Coke 
takes particular care to express this by a mar- 
ginal pote, for a caution that ** Tlie indict- 
iiieiits and attainders of treason by force of this 
statute are not more to be followed, because 
the statute which made them good is expired.* 
The effect of these cases, as [irecedents in 
judgment, is likewise extinguished, together 
with that of any doctrine to which ^ they gave 
rise. Any opinions of the greatest judges pre- 
served in them only, ought to have no autho- 
rity, beyond that of any other opinions of the 
same men iifioii any other occasion ; aiid^are 
not intitled to the same respect as their twritings 
would claim, because they were net itee end 
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oughC»|i^do,aad reform in government ai queen, 
.this s^ill be an intendment to levy war aguiiist 
the queen within that statute of IS £liz. And as 
we said before, nothing can be treason by the 

impartial, but affected by circumstances of time 
and place. 

** Sdly. The reasoning of the judges is ill 
founded, as far as it appears Co rely upon the 
common law of treason, for a connection with 
tliese cases. Treason is to be taken from the 
statute of Edward the 8rd alone ; which not 
only declared what treason was, but what it 
-ahould be in future. It fixed the period be- 
yond which the judges should not extend their 
jesearches for the rule of law, without first 
consulting the legislature. 

** Sdly. These cases are liable to the objec- 
tion before made to those of Henry the Sth’s 
reign. The principle and disposition by which 
the judges were actuated, were such as no man 
would venture to rely upon in Westminster- 
hall, since the crown has lost its false and 
glaring jewel of right divine ; being founded 
manifestly upon the notion of an absolute 
power in the crown. How else can we account 
for the following expressions, which arc current 
in them, and mode essential to the judgment? 
viz. Intention to levy war for any thing 
which the queen by her law or justice might or 
ought to do in government as queen, shall be 
coiibtrucd to intend to levy war against the 
queen”——** To set u price upon victuals, to 
use force against a magistrate for executing his 

office, tend against the queen, lier crown 

and dignity, ” ** levying war against the queen 
because the pretence was public.” 

** This doctrine supposes that the queen hy 
her law, &c. might sec a price upon victuals, or 
level all inclosures. Some of her proclamations 
did ill fact exercise a power of that sort : But 
is it the law, or justice, or government, of our 
present constiuitioii, which the Bill of Rights 
declares to be the undoubted right of the sub- 
ject ? It is with peculiar propriety that the 
phrase, The queen by her law and justice, &c. 
was introduced into the case : For these were 
indeed altogether the sovereign's own, and not 
her subjects. It was the law and justice of 
the Star Chamber here, against whose sentence 
these disorderly apprentices had raised the tu- 
mult. The' argument drawn from the ofTence 
to the royal crown and dignity is equally ap- 
plicable to every trespass prosecuted by indict- 
ment; for the law declares it in chose very 
words. 

** I do not mean to class the law proceedings 
of Elizabeth's reign with tliose of ner father’s, 
for their ordinary course was much to her ho- 
nour and to tbe honour of tlie profession, tior her 
goveriiltoeiu with his. But I risk nothing in as- 
serting chat her mainteiiunce of ail tlie oppres- 
sive branches of the prerogative, was as finn 
and absolute as In?*, and more claiigerous be- 
cause more systematic. Her attention to mi- 
pute profirs of the revenue is well known ; and 
iurfeituies lo hi|;h tre^n, which made a 


intention within this statute, which had not 
been Treason by the common-law, if it bad 
been actually put in execution. And see the 
tame book of Anderson, Part 2. pag. 66. and 

considerable addition to it, were a temptation 
to prosecute with rigour, at a time when the 
administratiou of justice was too ' much in the 
power of the croivn. Add to this, that during 
lier whole reign, and from the time of her fa- 
ther’s breach with Rome, there was a degree 
of irritation on the part of the crown, upon all 
occasions of popular outrage or cominution ; 
from the well-grounded fear of mischief from 
papiists and sectaries, under religious causes or 
pietcnces. 

** 4lhiy. Passing by the objection that might 
be made to the dangerous practice then usual, 
of which we have we have an example here, of 
consulting the Judges ex fqr state pro»ccu- 

tions, tlie judges were not fairly consulted in the 
first of the two cases. Only the two chief jus- 
tices and two others, with the Master of the 
Rolls, are said to attend upon command. In 
the second, four of the number (whether in all 
they were more or less than twelve, does not 
appear) dissented from the rest, Tliree of the 
four denied the doctrine in question absolutely, 
whose arguments are fair and sensible. They 
were adopted by sir Matthew Hale afterwards 
in their full extent, and were iiiforced by him 
in his place, on a similar question proposed to 
the judges in the time of Charles the 2nd, Hut 
they failed then in the same manner, being too 
reasonable for tlie government of tliat reign. 
Although to an impartial mind capable of un- 
derstanding them in the present day, they af- 
ford satisfactory grounds of assent, and of re- 
gret for their want of success. 

** 5thly. Admitting for argument’s sake the 
wisdom and justice of these decisions, and of 
the extrajudicial doctrine attending them, they 
do not strain the construction of Treason, to 
the extent of Dainmaree’s case. These ivere 
cases of armed insurrections ; at least the reso- 
lutions were formed upon that fact : And one of 
them had a formidable appearance of regular 
contrivance and association, widely different 
from the transports of a midnight riot. 

** Chief Justice Kelyng, in the Report of 
Messenger’s case, advances a rule of con- 
struction, which may indeed be found in tlie 
foregoing cases, by which he would preserve 
their currency and authority still, notwithstand- 
ing the expiration of the taw that occasioned 
them ; nuinely, * That the intention to levy war 
could not be treason within the statute of 
Elizabeth, unless the execution of that inten- 
tion would have been levying war, within the 
statute of Treasons ; and so these cases become 
indirectly constructions of the general statute.' 

** I think this a very falls^cious method of 
connecting the two statutes, as well as ot stat- 
ing the question. First, because it supposes 
the Intvniion to be a matter^ lor the judge to 
proceed upon, tis a point of law ; whereas it ia 
a question of fiict to be collected Irom t|ie o& 
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by the case of several persons in Oxfordsliire ^ 
rising to pull down inclosuret in general, re- | 
solved accordingly; in which case it was also ’ 
resolved, that if any persons rise and assemble | 

fensivc acts by the Jury, not the judge. Thus 
certain treasonable consultations, or outrageous 
acts of riot may be presumed by a Jury to shew 
an intention of levying war, if they were con- 
tinued; which yet in the first hisiancc, and of 
themselves would not amount to levying war. 
There might likewise be some small and feeble 
efforts made, from which a Jury might infer an 
intention of rebellion, though they might not 
he ill tfieir nature capable of being executed 
according to the intention. 

Secondly, because it assumes the unjust 
and ill-founded constructions of this article of 
the statute of Treasons, (which derive their 
only authority from the questionable decisions) 
to have iiuuie the just and true construction of 
that law ; and then applies tliis as the law, to 
the fact of the intention, before it is so found 
by the Jury. 

Tht prosecution of the Apprentices seems 
to have jiro^'ceded according to my inode of 
reasoning : For if the contrary doctrine had 
prevailed, their conduct would have been held 
to he levying war itself. Yet the indictment 
against dieiii was confined to the statute of the 
Queen; and the judges decided upon the in- 
tention, which it made treason, from ilint con- 
duct. Whereas, according to Kelyng, they 
might have been indicted upon the statute of 
Edward the third. Eut the course then taken 
by t!ie Aitorney (Jctieral, and the resolution of 
the juoges, are a stronger proof of the rule of 
law tliait I he reasoning of Kelyng. He urges 
the same arguments in pp. SO, 2 1, of his 
Reports, against the opinion of Coke before 
iiieiitiuned, wtio holda the case of Bradshaw 
and Burton not to be treason by the statute of 
Edw. 3. Sucli artilicial deductions of guilt are 
too dangerous to be followed. 

The next case is Bensted's, reported in 
Cro. Car. 583, for a tumult at archbishop 
Laud's palace in 1(310, designed against his 
life, when lie was of the Privy Council. It is 
not necessary for me to argue against this case, 
because that has been already done by higher 
authority. Mr. Justice Foster takes pains to 
prove it deficient, and formally rejects it. 
£^Disc. pp. 211, 213,345.] He is so far on 
my side in this argument. Yet to mu it seems 
as reasonable in its principles as any of the 
foregoing, and perliaps better iiititled to rank 
as a precedent; because of later date, and 
founded, as we may presume, on a considera- 
tion of them. Then by not depending on a 
temporary statute, it becomes a more direct 
decision upon the statute of Edward the third. 
Nor can I see why it should be less respected 
than Messenger's case, if timt is to hold ; for 
the Judges of the latter expressly approved of 
it. Sir Matthew Hale refers to it without cen- 
sure, [1. Hal. P. C. 141, 152,] and with as 
,UQUch respect as to the rest. It happened 


together with intent to levy war, the justices 
of the peace and sheriffs may use force to sup- 
press such rebels, without any special commis- 
sion or warrant, and this by the common-law. 

during his practice at tlie bar, and is noticed 
ill abstract in the proper section of his com- 
mon-place book, which 1 have seen. 

The following is the report of Cro. Car. 

583. 

' Thomas Bensted, die Jovis post clausum 
termini, was indicted and arraigued before 
special Commissioners of Oyer and Terminer 
ill Southwark, wherein ull ihe justices and 
barons were in commission and present. At 
which lime upon conference with all the jus- 
tices it was resolved, First that going to Lam- 
beth liouse in warlike manner, to surprise the 
Arclihishop, who was a Privy Counsellor, (it 
being with diums and a luuicitude, as the in- 
dictnienc was, to ilie number of 300 persons) 
was 'J reason.* 

“ It is not said of what species of treason, 
and is as good for the first clause of the sta- 
tute, as the second. Foster in treating of ano- 
ther point of this case (p. 345,) says it was for 
levying war, but does not refer to his authority, 

“ I’liC rest of the report relates to other mat- 
ters; hut shews a strange negligence in the re- 
porter, who was one of tliuse judges. He 
makes one of the points resolved, to arise out 
of a statute ; whereas it \v:a» a case in the Year 
Book: And the statute referred to w'as nut in 
force, if the application were just. On one of 
those likewise Mr. Justice Foster disapproves 
of their judgment. [Pp. 344, 5. See also 1. 
Hal. P. C. p. 269, and the note there.] The 
learned jurlge, among his objections to this 
case, takes no notice of the one which weighs 
strongest w'ith me, viz. That the Ship Money 
judges were not fit to he trusted with the de- 
termination of conMiructive treason, or of any 
point of constitutional law, in the year 1640, 
or in which the Court and archbishop Laud 
were parties. 1 appeal to lord Clatendou'a 
History for this pan of their characters* 

[For the Case of Ship Money, and the opinions 
of the judges thereon, see vol. 3, p. 825, of this 
Collection. Wliitelocke, in his Memorials, A. D. 
1636, has the following passage respecting Croke: 
“ Judge Croke (of whom 1 speak knowingly) 
was resolved to deliver his opinion for the king, 
and to that end had prepared his argument: 
Yet a few days before he was to argue, upon 
discourse with some of his nearest relations, 
and most serious thoughts of this business, and 
being heartened hy his lady, who was a very- 
good and pious woman, and told her husband 
upon this occasion. That she hoped he would 
do nothing against his conscience, for fear of 
any danger or prejudice to liim, or his family; 
and that she would be contented to sufier 
want, or any misery with him, rather than 
be an occasion for him to do, or say anj 
thing against his judgment and conscience. 
—Upon these and many the like uicouragc^: 
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Andf see Pophain’i Ileports, p. 121 and a resoJu- | 
tioii all the judges, 39 Eliz. 'I'hai any justice 
of the peace, sheriff, or other magistrate, or any 
• other subject of the king, may, by the coniinoii- 

ments, but chiefly upon his better thunghts, he 
nudrieiily altered his purpose and arguments; 
and when it came to his turn, contrary to ex-* 
pectation, he argued and declared his opinhm 
against tlie king.*’ Sec the Cases of Danjirinrce 
and others, and of George Furcliase, a. o. 1710; 
and the Notes to those Cases.] 

This tumult is mentioned hytlie archbishop 
in his Diary, in general terms, lie speaks of 
500 persons there. Lord Clarendon says some 
thousands. Whitelock, treating of it iiioie like 
a lawyer, considers the judgment to have de- 
pended on the circumstance of warlike manner 
with a drum. 

[The following is Foster’s account of this 
Case: 

It was adjudged in the 16 Charles 1, asea> 
son of great agitation, that going to Lambeth- 
house in a warlike manner to surprize the arch- 
bishop, who was a privy-counsellor, it being 
with drums and a multitude to the number of 
300, was Treason.- 

'I’his is a very imperfect account of an in- 
surrection which hath found a place in the 
best histories of that time. Tiie tumult Irap- 
poned on Monday the 11th of May 1040 about 
mid night. On the Thursd.iy following the spe- 
cial com mission, under which the judges snr, 
was opened and pioceeded upon; and Ben 
stead a ring-leader in the tnniult was convicted, 
and within a very few days afterwards exe- 
cuted. 

** It is not easy from the sliort note of the 
case given by the reporters to collect the true 
grounds of this resolution : hut the history of 
the times will enable us to form a probable con- 
jecture concerning them. 

On the 5th of May the parliament was 
dissolved to the i!;encral dissatisfaction of the 
nation: and, which greatly incrensed the ill- 
humour of the people, the convocation was, by 
a new commission, iinpowercd to continue sit- 
ting, notwithstanding the dissnlutiun of the 
parliament. And the blutne and odium of both 
these unpopular measures were laid upon the 
archbisliop. 

** On Saturday the 9th of that month a paper 
was posted up at the Exchange exhorting the 
apprentices to rise and sack the archbishop’s 
house upon the Monday following ; and accord- 
ingly on that very day an attempt was made 
upon Lambeth-house by a rabble of some 
thousands, with open profession and protesta- 
tion, that they would tear the archbishop in 
pieces. 

^ It were to be wished, that the full import 
of Uie libel posted at the Exchange, in con.se- 
quence of which the attempt was made, had 
been set out ; and also that we were informed 
what was the cry among the rabble at the time 
•f the attempt, more than that they would tear 


law, arm themselves, to suppress riots, rebellions 
or resist enemies, nnd endeavour themselves to 
suppress such disturbers of the peace : But they 
said llic most discreet way was for every one 

the archbishop in pieces. These circuni- 
stauccs, could we come at them, would pro- 
bably let us into the true reason and motives 
of the rising, add consequently into the reason 
and gronmii of the opinion ol tliejiidgcs: for 
if It did Appear by the libel or by the cry of 
the rabble at Lam belli- housie, that the attiinpt 
was made on account of measures the king liud 
taken or was then taking at the instigation, as 
they imagined, nf the nrcbhisiiop ; that the 
rabble had deliberately nnd upon a public in- 
vitation attempted by numbers and open force, 
to take a severe revenge upon the pri\y-coun- 
sellor for the measures the sovereign had taken 
or was pursuing; if this may be supposed to be 
the case, 1 think tiie supposition is not very 
foreign, the grounds nnd reasons of the resolu- 
tion would, in my opinion, he sufliciently ex- 
plained, without taking that iittlr- trifling cir- 
cumstance of the drum into tlie case. Upon 
such a supposition, the case ramc within the 
reason of l alhoi’s ca-e 17 IL 2, ciieil by Hale, 
and I think too wiihin Uie rules laid down in 
the two preceding sections. But withoiu the 
iielp of some sucii supposition, 1 see nothing m 
the case, as statetl by the report, which can 
ninount to High Tieason.”] 

** The case of Messenger for pulling down 
bawdy houses, is the next m order of time, and 
the muse extraordinary of all these construc- 
tions of the law. Ir happened in 1668, and is 
reported at length by Chief Justice Kelyng, 
who presided at the trial. The following is the 
construction of the statute of treason, esta- 
blished on this occasion, vi/. I'hat a tumultu- 
ous rising of four or five hundred persons some 
of w'hom have clubs and swords, v idi a ^reen 
apron borne on a pole for an ensign, led by one 
with a drawn sword, who cry Down with the 
bawdy-houses, nnd proceed to pull them down 
tumultuously, and beat a constable who op- 
poses them, is levying war against the king, 
nnd high treason witidn the statute of treasons. 
Eleven judges, upon foil consideration of a spe- 
cial verdict, w’ere of this opinion, contrary to 
that of^ir M. Hale then Chief Baron, who wai 
the only dissentient. The ruling opinion was 
tbiinded upon the cases and authorities before 
leiared. The statute IS, 14 Cha. Sj, of the 
same sort us that of 13 Eliz. does not appear to 
have been resorted to upon this occasion. 
The Chief Justice states their resolution in 
these words, This rising with intent to pull down 
bawdy-houses in general, or to break open 
prisons in general and let out prisoiit-rs, and 
putting their, intention in execution by forcCj 
any of these instances is a levying war against 
the king, and high treason at cnminon law, 
within the declaration of the statfite 25 £d. 3.*' 

** If any of the arguments before urged against 
the former cases, have induced the reader to 
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to attend and assist tlic justices in such case, | move counsellors, or to any other end pretend- 
er other ministers of tlie kin^ in doing it : And ing reformation on their own heads without 
Coke, PI. Cor. 9. If any levy war to expuise [ wrfrrant, this is n ljL*vying of ivar against the kin»^ 
strangers, to deliver nu n out of prison, to re- because they took upon them royal authority. 

donht of their authority, he will not be inclined fair to argue, that tlitre was something more in 
to respect the present, which was fooiirled upon I this case than rhe forensic accounts of it ini- 
tliein. It seems likewise to be as obscure as | port ; and that it may have been considered to 
to its external hialory, as that of Benste:!, be an insurrection against the government; at 
which for this defect is specially objected to by that time liecome unpopular on account of the 
Mr. Justice Foster. recent diegrace of the Dutch war, and the loose 

** The title which it bears in the State Trials manners of the court. The cry for librrty of 

is thus, ‘‘ The Trials of P. M.&c. for high trea- conscience, may lead to one cause of the dis- 
son, in tumultuously assembling themselves in turbancc. llie king had then lately issued a 
Mooriiclds, and other places, under colour of proclamation upon the address of parliament, 
pulling flown bawdy-houses.” In Kcl 70 , it is against conventicles, which woefully disappoint- 
on pretence to pull down bawdy-houses and I ed the dissenters: For they had flattered them- 
I reak open prisons, and set prisoners at li- j selves with hopes of indulgence, after the earl 

berty.” The Chief Justice in smninmg up to of Clarcmdon’s fall, which was then recent, 

the Jury says, ** Tuese people pretend their The eari*s great enemy, the duke of Bucking- 
design was against hawdY-houses.” ham, become chief minister, is said to have 

I’he account of the trial begins thus, Upon encouraged them in these hopes. Perhaps this 
Easter Monday last, the usual time for the ap- riot was the first outward shew of public dis- 
prentices liberty for their civil recreations, a content, and tlierefore was thought to require 
rude multitude of people met together in Moor- suppression with extreme rigour. The Chief 
fields, where being so assembled, they were in- Justice seems to have been actuated by some 
stigated by some factious persons among them ; such principle. 

who, to colour their design, insinuated into the ** The state of men*s minds within so few 
rabble the pulling down of bawdy-liouscs. years after the Restoration, of the Cavaliers 
Under which colour of reforming bawdy-houses, especially and their connections, who had suf- 
they at length raised a great hubbub, and so fered severely from popular assemblies, and 
increasing in their disorders in a tumultuous still felt the smart of their oppression, should 
manner, committed many notorious crime.H.” be taken into the account. Most of the judses 
If we may rely on the short account gi\en of had been of the euffering party. The Chief 
the speech of the king’s counsel, they made Justice had the character of a violent Cavalier; 
little or no mention of pulling down bawdy- an excusable fault in one who Imd suffered ' 
houses, but most of tlic falling upon the king's under the Usurpation. But I am afraid he 
officers and beating them, and breaking the carried this quality too far, and exercised his 
prison and letting out prisoners. The evidence pow’er arbitrarily. He was accused in the 
shews that the cry of the mob was, ‘Down House of Commons, in the year next before this 

* with the red coats,’ as well as ‘ Down with trial, of fining jurymen, and brought to answer 
‘ the Bawdy-houses,’ and the most prevailing ; for it at their bar. Yet he was only censured 
and ‘ if the king did not give them liberty of in the committee, by a vote which was never 
^ conscience, that May day must be a bloody confirmed by the House. [9 Cum. Journ. S5| 

* day and that ‘ they would come and pull 37.] 

* Whitehall down,’ (at that time the king’s The above circumstances may have ope« 

residence.) rated in parr, to bring about th^ decision of 

“ Upon seeing sir Philip Howard at the head this case. But such a decision ought not to 
of the guards, they took him for the Duke of have outlived its generation. It will not bear 
York, and were on that account more irritated, the scrutiny of cool reflection, and is unworthy 
and threw stones at him. The Chief Justice of appearing as a precedent under that happy 
dwells upon these circumstances, in his address administration of justice which we have enjoys 
to the Jury. Other parts of his speech deserve ed since the Revolution ; and mure especially 
consideration — as ‘After all this trouble we under the government of the house of Hanover, 
have had in this nation, it is a sad thing that a which that glorious event procured to us. It 
number of giddy-headed people must gather is fit only fi>r the Star-chamber, and such mi- 
together under pretence of reformation, to dis- nisters and magistrates as a race of Tudors 
turb the peace of the nation again.’ And and Stuarts would employ to pervert the 
again, ‘ This thing is of desperate consequence, laws. 

We must make this for a public example; “ Sir Matthew Hale’s learning and eminence 
There is reason we should be very cautious, confirm this observation with the force of legal 
We are but newly delivered from rebellion ; argument and authority. His opinion is worth 
and we know that that rebellion first began that of a host of his hrethrea. He differect 
voder the pretence of religion and the law t from them in this judgment ; and if weight 
For the devil hath alsvays this vizard upon it.’ and not number will establish truth, hu rea- 
tn his own report he uses similar expressions. soning must prevail. His argument is mo- 
“ These circumstauces being considered, it is destly stated by himself thus. [1 Hale fiL P. C. 
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AndMoor’sReportu, pag. 620, 621. in the case 
of the carl of Esicx, in which, amongst other 
Uhingpi, it was resolved, that his attempt with 
force to remove the queen’s counsellors was 
High-Treason : uuil likewise that the eurl of 
Southunipton, wlio adherer! to him, although 
he knew of no other purpose of the earl of 
Essex,* hut a private quairel against some of 
the quren's servants, yet this was treason in 
him, the act of the earl of Essex being rebel- 
lion and treason ; and so it was also resolved 
that all those who went with him out of Essex 
house in aid of him, it was Treason in them 
whether they knew any thing of his intent or 
not. And Cro. part 1. 583, in Benstend’s case, 
it was resolved by all the Judges, that going to 
Lambeth- house in warlike manner with drums, 
uiid a multitude, us in the Inrlictnient, (o the 
number of three liundred, &c. to surprize the 
archbishop, who was a privy counsellor, was 
treason. And, 2diy, It was resolved timt the 
justices of Oyer and Terminer may sit, enquire 
and try prisoners all iti one day. 3dly, It was 
resolved, thatNthc breaking of a prison, wherein 
traitors were in durance, and causing them to 
escape, was treason, although the parties did not 
know that traitors were there. And so to break 
a prison whereby felons escape, this is felony, 
though they do not know them to be in prison 
for such odence. Note, That resolution as to 
breaking a prison where felons, &c. arc, must 
(as I think) be intended only where the intent 
was only to break open one prison, and no 
more ; for if the design was to break open 
prisons in general, and they put that in cxecu- 
s cion as to one prison, that is High Treason ac- 
cording to the banka before cited ; but then 
on the evidence it must be proved that their 
intent was such, and by such proof as satisbeili 
the jury. 

After this Resolution in general, we went to 
consider the particular cases as they were 
found upon the several special verdicts ; and 
tliereupon it was agreed by all of us, except the 
Chief Baron, who said lie doubted on the 
main ; that us to Messenger and Beasley in 
the first verdict, and to Cotton in the second 
•pecial verdict, and as to lamerickiti the fourth 
special verdict, that the matter, as it was found 
against these four, was high treason in them 

134.] lie dissented, ** First, because it seem- 
ed but an unruly company of apprentices. Se- 
condly, because the finding To pull down 
bawdy-houses, might reasonably be intended 
two or three particular bawd y-liouses ; and the 
indefinite expression shouhl not, in r/taterid 
odiasd, be construed either universally or gene- 
rally. Thirdly, because the statute 1 Mar. c, 
12, tliough now discontinued, makes assemblies 
of above twelve persons, and of as high a na- 
ture, only felony. And that not without a 
Continuance toget|ier an hour after proclama- 
tion made; as namely an assembly to pull 
down, dec.— And the sutute 3, 4 £d. 6, c. 5, is 
to the same purpose/’ ” 

* See vol. 1. p. 1333. 


ail, and accordingly they had judgment, and 
were executed: but as to Appletree in the first 
special verdict, and as to Lutinier in the third 
special verdict, there was difference in.opinion 
amongst us, whether the verdict was sufficiently 
found agaiiibt them to judge it high -treason or 
not. For besides the Chief Baron, who was 
against all, my brother Atkins, Tyrell, Wind- 
ham, and Wylde, held that the verdict was not 
sufficient against those two, for to give judg- 
ment that they were guilty of treason; because, 
they said, it was not expressly found that they 
were aiding and assisting. But mysc If, brother 
1‘iirner, Twisden, Archer, Uaynsford, and 
Moreton, thought the verdict, as it was found 
against them, to he as full and plain as any of 
the rest. For first, as to Appletree, the ver- 
dict first finds in general, that the number in 
the indictment were assernbied, us in the in- 
dictment, with an intent to pull down bawdy- 
houses: that Beasley led tliein as their cap- 
tain ; that Messenger had a green apron upon 
a staff, which he flourished as colours ; and 
then that Appletree, the person now in ques- 
tion, was amongst them both the days, and was 
the first that struck at Peverell the constable, 
and was amongst them at Bnriinghnm’s house 
at Saflron-Ilill, and pulled part of tliat house 
down,’ and the next to it, and struck at one 
that admonished him to be quiet ; so that liere 
are several acts of force found to he actiudly 
committed by him in pursuance of their design, 
and then there is no need to find him tu be 
aiding and assisting : for that clause, we said, 
was only necessary to be found where the jury 
find a person was there among them, and find 
no particular net of force done by him, but 
only his presence, there it is necessary that they 
find he was present aiding and assisting. And 
for ihci same reasons we held the verdict to be 
foil also against Latimer, because it was first 
found that the multitude was assembled, ns in 
the indictment, on pretence of breaking pri- 
sons and releasing prisoners in general, which 
is agreed by all (except the Chief Baron Hale) 
to be treason ; and then they find that Latimer 
was amongst them, and active in breaking open 
the prison at Clerkenwell (where prisoners, 
some for felony, and others were let loose), 
and that he was with the rest in the prison 
afler it was broken open, and so an act fixed 
upon him. But although six of us were well 
satisfied in our judgments as to them, yet when 
1 waited on the king, I acquainted him there 
was some difference in opinion as to those two, 
upon finding of the special verdict ; and 
although the greater number of us were of opi- 
nion, that the verdict was well found as to 
those also, yet I intreaced his majesty to make 
use of that difference in opinion to shew hit 
tnercy towards them, the rather because we 
had agreed, that as to four of tliem the verdict 
was clearly good as to proceed to judgment 
against them, and that 1 hoped would be ex- 
ample enough to deter olhers from the like 
practices ; and besides it would appear an in- 
sUace of his majesty’s great mercy that he 
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would not proceed to the last extremity against 
®ny, where there was not a full concurrence of 
all his judges: which Ids majesty was pleased 
to take very graciously, and ordered me to 
proceed accordingly, and so they two were 
spared. But as to Green in the first special 
verdict, and Bedle in the third special verdict, 
we all agreed, that the verdict was not full 
enough as to them,* for us to judge it trea- 
son, in them, because the verdict only finds 


* See 4 Burrow, 2080. 


that they w^ere present, and finds no par- 
ticular act of force committed by them, 
and doth not find that they were aiding and 
assisting to the rest.; and it is possible one 
may be ]>resent amongst such a rabble only out 
of curiosity to see : and whether they were 
aiding and assisting is matter of fact which 
ought to be expressly found Ly the jury, and not 
be left to us upon ary colourable implication ; 
and accordingly tJicse two were discharged.* 

See llie Case of Rex v. B<j} ce, 4 Burr. 207S. 


228 * Proceedings against the Earl of Ouuerv, on an Impeachment 
of Hiffli Crimes and Misdemeanors: 21 Charles II, a. d. 


16 ' 6 y/ 

November 25, 1669. 

A PETITION of sir Edward Fitzharris, hart, 
and Philip Alder, gent, against the earl of Or- 
rery * tv:is read in the House of Commons, 
containing in substance, raising of monies by his 
own authority, upon his majesty’s subjects; de- 
raiuliiig the king’s subjects of their estates. 
The money raised was for bribing liungry cour- 
tiers to come to bis ends, and if the king would 
not, he bad 50,000 swords to compel him. 

Mr. Garroicity moves to have the point of 
time asserted when these things were done : if 
tlie Petitioners had concealed it long, then his 
majesty w-as in danger. The Petitioners were 
rhen called in, and affirmed the words spoken 
and things done, since the Act of Indemnity, 

Colonel Sanfiys moved it to he taken into 
ronsideraUon ; and attributed our misfortunes 
CO ninnies so disposed of. 

Sir //. Carr moves that the treasonable words 
may be read, and the gentlemen of the long 
robe may give their judgments what they 
amount tinto. 

Serj. i\fnynard. Tlic charge is general, trea* 
son and misdemeanor. He thinks the words 
are treason. 25 Edw. .2rd, is the measure of 
treason. 

Sir Fr. Goodrich. Words make not a trea- 
son, but this is by act 25 Edw, 3rd. 

Mr. JJr/w. Svynnmr. We have found that a 
diarge of high treason in the House of Com- 
mons, is a remedy for the gout. Wonders that 
the words have been called in question, ^ re- 
* (lecting on the duke <if Ormond.' This had 
never been brought in question, if those had 
been silenced — Would have him summoned ; 
but if he cannot come, would have his cliarge 
sent him. 

Colonel Sandys. Would know who the per- 
sons are Seymour mentions. 

Sir H Howard. No discourses of well or ill 
men should come before us, when a person h 
accused. It is a hard thing these words should j 
have been concealed thus long ; no man can | 
make this treason by 25 Edw. 3. , j 

* Neither the Petition nor the Articles of 
Impeachment are entered io the Journals. 

VOL. VI, \ 


Lord Cavendhh takes him down to the Or- 
ders. Not proper to launch into any tiling that 
is not in the business before us. 

Mr. EV/?/’. Seymour. The charge had not 
been brought against lord Orrery, if one had 
been brought against the duke of Ormond. 

Sir R. Hozonrd. The earl of Meath came 
to acquaint him with his business, which he 
will tell you more of hereafter — Moves that the 
business may he prosecuted, and that if lord 
Orrery cannot come he may be brought in a 
chaise. What way would you go, pray resolve 
on presently : on 25 Edw, 5rd he cannot be ac- 
cused ; if on 13 Car. 2, it lies at their doors 
that so long have concealed it. 

Sir Tho. Tjee. Coininon fame has made these 
two great lords enemies. lie hopes, by their 
falling out, the king and his subjects may he 
the better for it. 

Sir li. Temple thinks the words arc a mis- 
prision of the king’s government: words though 
not treason, may he evidence of treason; if 
they do design to perpetrate some treason, they 
arc treason : would have the Petitioners callcdi 
in, to know whether they have two witnesses to 
prove these words. By too long silence, they 
might have time to execute their treason. If 
you conclude it treason, the person must hear 
liis charge read in his place, and his answer, 
and then withdraw. 

Sir Job Charlton cites Pine’s case, * I'hat the 

* king was a fi)of, and unfit to govern.' The 
Irish Friar iit Lisbon, who sai l, ^ Jlc would come 

* over to kill king James,’ was guilty of treason. 

Mi. Swy/ijin would be infonne<l how you 
will proceed, in order to information where 
he may be tried, the treasonable words being 
said to be spoken in Ireland. lie must first 
be heard, and witnesses must be examined. 
The words may be treason, or not treason, ac- 
cording to circumstance: Thinks it a parlia- 
mentary way to appoint some short time for 
examination of witnesses, siiicl then call it what 
you wyi, and tiraw up the charge. 

Mr. Garroway w'onid not have him commit- 
led, but heard 'in the house : would have the 
Petitioners give security to prosecute, and th^ 
member likewise be secured to appear. 

3 N 
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Sir JR. HovarJ. If they be tracking if hnesses^ ! 
to keejp.tbis in the dark so long, they dese^e a 
rebuke, and at least to give security to prose- 
cute. Lord Orrery will undergo any torture 
rather than the torture of not answering* his 
charge. — On a division it vi^as resolved, that 
Treasonable Matter was contained in this 
Charge, 18^ to 144. 

Sir Winston. Churchill knew not how we 
could proceed against lord Orrery being a 
privy counsellor. But it was, averred he Tiad 
no Privilege in that case. It was then re- 
solved, “ I’hat lord Orrery he sent for in cus- 
tody of the Serjeant at arnnis.'’ It was also or- 
dered, Tlmt a copy of the Articles against lord. 
Orrery be sent him by the serjennt at arms, and 
his attendance required, to give his Answer to 
them; if ho be not able to come, then that the 
seijeant is to leave a keeper with him, Co at- 
tend him till he is.* 

The Earl’s Defekce. 

December 1. The earl of Orrery, in his 
seat near the bar, answers bis charge. Because 
of his indisposition of the gout t air Robert 
Howard asked leave that he might sit, which 
was .granted. — ^The earl began with acknow- 
ledging, with all humbleness, the justice and fa- 
vourof the house, in having the ten Articles sent 
him. The Articles bring no less than his life 
and estate, and, what 'shoulfl he more thnu 
both, his loyalty, in question ; but he has in- 
nocence, without which he durst not appear be- 
fore the House. lie should be unworthy to 
serve his country in this place, should be fly 
your justice. In some places the Articles are 
dark, in .some places intricate and immethodi- 
cal. If, by reason of some mouths sickness, 
and a spirit wounded with such a charge, he 

During the Debate no member was suf- 
fered to go out, without leave asked, and w heu 
obtained, was enjoined by the Speaker not to 
crunmunicate any thing that passed in the 
House. — “ It was the sentiment of a great and 
du nacrous* minister, sir Thomas Clifford, that he 
should he able to do nothing in Ireland, while 
Orrery' was president of Munster ; and this is 
the secret of bi inging the impeachment against 
him into parliament. The earl having had 
timely notice of the design of his enemies, 
came over, and took his seat in the English 
Xlouse of CummoKs, but being seized with a 
violent fit of the gout, that opportunity w^as 
taken by his udveriaries to bring on his affair, 
md to get him committed.” Love’s Memoirs 
of the earl of Orrery. ' 

f As the earl of Orrery, being scarce lialf 
recovered from his gout, was going up the stairs 
leading fr^m Westminster-ball to the court of 
teqitesUf one dfhis friendsobserving to him 
that he luioended the steps with great difficulty 
end pain, ^ Yes,’ said, he * my teet are weak, 
but if my heels will serve to^ carry me up. 1 
promise you my head shall bring me safe down 
egain.” ^orrice’s Memoirs of the earl of 
CRreiy, chap. 6* H» lonbbif prophesied ri^ht 


[ 91 « 

mis-express himself, he hopes he shalt be par- 
doned. 

Art. 1. He thinks rather a narrative than a 
charge. The Charge snys not that those he 
corresponded with were traitors or rebels# 
It is no crime to iiold correspondence with the 
militia, for if they had power to do ill, they had 
power to keep from ill ; they were the interest 
the king took care of. Should he say, < Eng- 
land liesa bleeding now London is burning,’ these 
were words to stir up compassion ratlier than 
rebellion. They (the petitioners) accuse him 
of no bad intention in what he did, and no ill 
consequence followed upon it. 

To Art. 3. 'i'hat he gained to his own use 
great sums of money, to raise up sedition, and 
told the purchasers, that unless money was rai- 
sed to feotl the hungry conrtieVs nothing would 
be done, and' levied 13.750/. to obtain his end, 
by corrupt means, which moneys were con- 
verted to his own i).se:” Answers, It is not his 
custom tr> u^c uncivil language to any, much 
less to a courtier. The king will find those who 
exhibited the Articles nnirc apt to rebel than 
the Irish interest. There weie voluntary sub- 
scriptions of one penny per acre towards tho 
charge of getting an Act of Settlement, Is it 
a likely thing that he should put them into re- 
bellion, and not head them * cheat them of 
their money, and think to have an interest in 
them ? If this Article were true, he was fitter 
to be sriit to Bedlam llian to answer it here: 
be protects he lost 300/. by that hubiness : dct 
s-rcs that he who irrcived the money, may rtM> 
li^y whnt received. It is as ordinary to taka 
suh.^f.'-iptions of this natuie, as fyr tlie fijns, 
'l liis hii.s been iheso 0 .>eurs, and no comphiint 
mrifle: (h ni..‘b the bl;*ck list: it is strange that 
7U0/. r.^i rd voluntarily in IGOl, should beget a 
rebelliihi in 1(563 : another penny per acre was 
raised by act ol’ parliament ; it is not likely lie 
should refuse what is given him by act of par- 
liatnenr. 

'iVj Art. 3. Imprisoning of people for bring- 
ing certioraiies:” Answers, if any were punished 
it was for some insoletu'e done, n*ot for bringing 
certiorarirs. Denies letters f'>r non-appearance, 
He has granted many petitions ifienics incroach- 
ing upon any inan’b freehold, unless in forciide 
detainers. His court of precedency never 
meddles w ith it ; but they have power to quiec 
possessions, after 3 years quiet possession. Fitz- 
gerald * was a person who forfeited hii 
estate by rebellion. There was a letter from a 
high-sberiff, directed to the lord president of 
Munster, and, in his absence, to the vice pre-. 
sident, complaining of Fitzgerald’s forcible de- 
taining a castle, and resisting the sheriff’s power, 
defying his power in open words, as if running 
into rebellion. The lord cliief justice of Ire- 
land said to him, ‘ lie was obliged' to assist the 

♦ The charge was, That he, by a paper 
order, dispossessed one Edmund Fitzgerald of 
a bouse and 2000 acres of# land : sjew one of 
Fitzgerald’s servants^ and mortgUy wounded 
others, Ac.” 
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iheriff, and his forces to be suhservirnt to the 
.theriff,' and this in a time when we feafed in- 
vasion from the French, and a strong place, 
and the best port in Ireland. Never heard 
complaint against any man, nor ever hindered 
due prosecution of law. — To 

Art. 4. _ The Article before was of protect- 
ing English, now of an Irish murderer * 
* that he should get him bailed, and so he 
escapes.’ If the justice, upon his letter, do 
bail a man not bailable by law, it was his fault ; 
he knows not for what the man was committed. 

To Art. 5. t ^ Has witness to clear this. 
Sir John Broderick and sir Richard Osborne 
will prove the action to be vrduntary ; that 
land in his possession, and had set it for9D 
jrears. 

To Art, C. X Denies any trust from either 
soldiers or adventurers, but as a friend to 
both and a privy-counsellor of England and 
Ireland. 

To Art. 7. § Denies any creatures of 
his own to have taken to firm tlie King’s reve- 
nue. The revenue is openly sec at the coun- 
cil-board in Ireland : never saw the lord lieute- 
nant, nor any counsellor, refuse the larger 
oiler. Only the Excise begninitig in ldd3 uiiil 
. ending 1664 it was not value4i at above '^0,000/. 
But the aldermen of Dublin profTcred, if he 
t/ould take it, they would give 30,000/. rent, 
and if they might take it, they would secure the 
rent to lord Kingston and hinn. The Article 
mentions not in wiiat kingdom. It is obscure, 
as if it meant more than it docs express. By 
this they got hut 150/. a-pitce. Tliey had a 
warrant after a full henriii^ lo set It for 36,000/. 
and they gave 39,000/, 

To Art. 8. II Answers, lie paid arrears 
to the army, according to the king’s Declara- 
tion at Breila ; knows not to have done it cither 
to those out of the army, or to such as opposed 


• This was one John Mac Davey JVIulcahiil 
who, being committed by the governor of Wa- 
terford for treason, murder, &c. was hailed by a 
justice of peace (as the Article recites) ‘ at the 
curl’s direction 

t Art. 5. This ivas * for compelling one 


the king’s Restoration : only one gentleinit 
quality turned out of the army, for beingriin 
Anaba|dist, a little before the king’s Restora- 
tion. This was the man that came eightscore 
miles to discover the plot at Dublin, to whom 
he gave 100/. which he looked upon with con- 
tempt, and protested he would never serve any 
farther, if rewards were offisred him : denies 
the * employing the halberdiers that were the 
guard of the king’s murder.’ He turned out a 
nephew of his own, who had married a'daughtcr 
of one of the king’s judges. 

To Art. 9. * Denies the sciliog of ft, foot 
of land Co any Irish rebels ; Denies the buying 
of any lands of any Irish Papist, except 15 
acres near Dublin, for which he paid 400/. for 
(he convenience of his horses; had the seller 
of it been judged nocent, he had^lust his title : 
One acre of land in Limerick is valued at eight 
in Kerry, and his lot happened to be in Kerry, 
and so his troop after that rate were Satisfied 
in Kerry, according to the claim ; but they 
have lost both tlieijr time and money, for want 
of due claim by the Act. 

To Art. 10, and last, f This Article, if 
true, W’ould strike him dumb with its weight, 
'riui cliarge is general, and he denies it. All these 
look rather like aspersions than accusations, 
and so this general Article he must answer ge- 
nerally, No. lie, being one of tlie council, ad- 
vises one way for the farming of the king^s 
rents; another, another way. He had nothing 
to do with what the king would do in mercy ; 
they are only to do what law enjoins them. 
It is not crime, but difference of opinion, he is 
charged with. The great point is of * compel- 
ling the king with 50,000 swords ;’ had it en- 
tered into Ills heart, he durst not have appear- 
ed here ; and ho wishes those 50,000 swords 
in his heart, if he said the words ; hopes that 
his judges will consider .the accusers, and the 
accu:>cd. At least it is not a probable thing be 
should utter such words in 1669 > they Jiad 
then such tumblings and tossings as were in 
England, lie had then sent a letter to his 
hroiher, lord Shannon, then with the king, vis. 

* That if your majesty will be pleased to tran- 
sport yourself into Ireland, to your protes- 


Thomas Walsh, of Pillown, esq. to convey to j 

him lauds of inheritanre to the \ early value of * Art. 9. This was « for purchasing lands, 
600/. under pretence of procillriiig itnesscs to before trial, of persons pretending to inlio- 
prove him guilty of the lure rebellion.’ I rence, and ?hen concealing and withdrawing 

X Art. 6. This was * for prejiuliciiig the j the evidence against tb<in; and for procuring 
advonl;ureis and soldiers, to whom* the marquis lands to be assigned to himself and his troop, 
of Antrim’s lands were allotted, by grantiitg a for service done to the usurped powers.’ 
lease of a part of them to colonel I albot, who f’ 10. 1 his was * for committing several 

married his sister.’ breaclies of tiust to his majesty, and tenij^ting 

§ Art. 7. This was * for causing some the oliiocrs of the Treasury by bribes; and 
of his own creatures to take and fiinn several,, evidencnig a great auibiuon and scorn tq hf* 
' branches of the revenue, at far lower rates chan ! majesty’s power, by threatening, ‘ that if ins 
others had offered.’ ' * mnjesty did not ctmfirnn the estates of a party, 

II Art. 8. This was ^ for converting * at that time headed by the said carl, that nis 
several sums of his ramesty’s treasury in' Muri- ‘majesty should be compelled to cJ*) it with 
iter to his own use, for ordering payment, of *50,000 swords f and for e^^rcjsmg nig op- 
arrears for service done for thelate usurpers, pre^sions and extortions; and also ror giving 
and for employing some of the guard of halber- nis majesty fal^ iiiformations ana toggef» 
diers, who assisted at ^ late king's murder.^ tions.^ 
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Cant subjects, we will receive you, and do our 

to restore you to the rest of your donii- 
nfolis/ This was as early as any. If doubted, 
the king’ will clear it. If thiis be true, and 
whilst uncompelled by necessity, and out of 
choice and duty, is it likely that when the 
king was actually restored he should say these 
words f Fitter tor Bedlam, if ever he said 
them, than to be here, and is it likely than in 
six or seven years he should put nothing in 
ncfioii f 50,000 swords must surely be meant 
Euglibh. lie has done several services since 
the words, but no overt act since the saying 
them. That a roan, at the head of an army 
seven years, should not do some overt act, is 
strange. That these words should lie seven 
years concealed is a misprision of treason. 
Not accused of any overt act, since only men 
say it. What he can say in point of law will 
be ridiculous ; yet though the words that were 
asserted, tlic judges declared formerly not 
treason, ye he trusts more in th^ judgment of 
the house. ‘ Concealing his majesty’s affairs, 
and advancing his private fortune,’ arc gene- 
rals : Humbly desires no more to be done for 
iiim than your justice will put you upon ; and 
so beseeches God to direct the house, and 
withdraws.* 

Sir Wm. Lewis moved to have the Accusa- 
tion remitted to the King’s Bench. 

Sir Tha. Clifford. Would not liave the 
sword of this bouse of Impeaclimcnts be blunt- 
ed upon offences of this nature : stars, in their 
courses, do not amaze us ; but comets give us ap- 
prehensions. Would have iinpenchtncnts of tlii: 
iiarure upon great and considerable occasions. 

Serj. Maynard^ considering the time, and 
the thing, if ever it was, and the petitioners 
must go into Ireland for their witnesses, and 
this noble lord’s reputation suffer in the mean 
time, would have it referred to the law. One 
of the king’s council once und/?r the gallery, he 
remembers, desired, iii another case, this might 
be the question. If any man in his conscience 
thinks this to be treason, let him say Aye. 

Mr. Solicitor Finch. There is little foun- 
dation in lord Orrery’s Answer made, to build 
upon. We may say by his Answer, that the 
greatest part is not pr(»bable, and some things 
jinpossibie to be true. He ulhrins words may 
be treason, or not, according to circumstance 
and in a case of blood infinitely to be consi- 
dered before acted — To say, ‘ I will kill the 
king,’ ever was treason. By a statute of Hen. 
8. it was felnny to scatter papers that such and^ 
such a man has spoken treason. The words 

• Lord Orrery defended himself so well, 
that his Oliarge produced no effect, except open- 
ing the ^es of ^ such of his old friends as had 
differed nxun him, and wlio now saw, with how 
small rieaton they had taken this step, and how 
far he was endeavnurina to return it re- 
straining himself on the c^tfnry, within the 
strict bounds or a direct defence, as the an- 
swers to the charge show.” fiiogr. Brit, 


to be treason must be within such a time ; for 
the words should be after the settlement in Ire- 
land ; and what need * compelling,* when the 
thing is done, and all the acts concomitant and 
subsequent have been for quiet and settlement? 
Let every man lay his hand upon his heart. 

It is an accusation to this house, and from this 
house ; will you imprison upon out-doors ac- 
cusation ? You may have the house, at this 
rate, garbled when you please. Would have 
the accusations transmitted to the lord lieute- 
nant in Ireland, where the offences charged 
were done, and so represent it to the king. 

The question being propounded. That a day 
be appointed for the accusers to produce wit- 
nesses to make good tlie charge, the previous 
question for putting it was carried, 116 to 114, 
After which the main question passed in the 
negative, 121 to 118. It was then resolved, 

** That this accusation against the earl of Orrery 
be left to be prosecuted at law.” 

Dec. 10. Sir Kobert Carr^ moves that wit- 
nesses may be sent fCr by order, there being, 
he hears, strict proceedings against persons 
who come over out of Ireland, without leave, 
by loss of command : would not have the busi- 
ness lie at our doors. 

Col. Sandys. The lord lieutenant of Ireland 
is so strict upon our members, that, if they coma 
over to do their duty here, others must be put 
into their commands. Moves that some direc- 
tions may be given to prosecute lord Orrery ; 
for his being quit of his Charge will be the 
greatest honour that ever came to him. 

Mr. IFi/iV said, that when sir John Morley 
was accused of high treason, he was to answer 
it at tiie bar, and it was referred to the law, but 
no particular direction given in it. 

Sir Tfio. Mercs. The lawyers, wjia wore, 
said, I'hat the charge was Treasoii ; but that 
question was not in lord Orrery, who was used 
very civilly ; but would not have us lose our 
justice in our civility. 

Col. Birch would not have the thing reached 
iito but ill a straight line. — It was then resolved 
to address the king, that witnesses may have 
liberty to come over from Ireland.* 

* “Though the managers of this affair had 
iiiteiest enough to procure a vote for bringing 
over witnesses, yet they had more wit than to 
trust the house, or his lordship, with the ex- 
amination of those witnesses, and so the mat- 
ter fell.” Diogr. Brit. 

“ Thus ended this affiiir. No witnesses ever 
came, no prosecution was earned on at Jaw, 
nor was any farther attempt ever made against 
lord Orrery. Had he continued still president 
of Munster, it is more than probable, that the 
name of sir £dw. Fit;zharris and master Philip 
Alder had not been entered, on any occasion, 
in the Journals of parliament. But when the 
lion has lost his strength, the wild asses and 
all the unclean animals of the wood, trot forth 
from their lurking-places, and cowardly spurn 
at him.” Preface to .tlie Earl of Orrery’s 
State Papers^ published by his great grandsou. 
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229. The Trial of Robert Hawkins, Clerk, late Minister of Chil- 
ton, at the Assizes at Aylesbury, for Felony : 21 Charles II. 
A. D. 1669. [Written by Himself.] 


Upon Tuesday, bein^; the 9th of March, 
1669, I went to Aylesbury, and got thither 
about four of the clock in the aftenirion, and 
about the same time came in the reverend 
judges, viz: Sir Matthevr Hale, knt. (then 
Lord Chief Baron of his mmesty’s court of 
Exchequer, but now) Lord Chief Justice of 
England ; and Hugh Windham, Serjeant at 
Law, 

And upon Wednesday the 10th of l\Iarc1i 
the Assizes began, and in the afternoon of the 
same day, Larimoref, by the advice of sir John 
Croke, who bad then got leave to come to the 
Assizes, carried his bill of Indictment against 
me, to the grand jury : Their names were as 
foilowcth, John Hill, Samuel Grange, Richard 
Cokeinaii, Jacob Sale, Thomas Redding, Thi>« 
mas Derringer, Clement Summerford, John 
Winter, John Burnliara, Ralph Rice, Jonathan 
Tomlins, William ‘ Barret, John Butterheld, 
William Pedder, John Fosket, John Sare, 
John Merydale, Robert Worrel, George Wells, 
in all 19. 

These were the gentlenieii of the Grand 
Inquest for the body of the county of Bucking* 
ham, and unto them the aforesaid Lurimore 
exhibited his Bill of Felony against me ; the 
sum and substance of it was ns followeth : 

* The Grand Inquest of our sovereign lord 

* the king upon their sacred oaths present, that 

* Robeit Hawkins, late of Chilton, in the 

* county aroresaid,clerk,did upon the IHtliSept. 

* in the 20th year of the reign of onr sovereigii 
^ lord Cliarles the 2d, by the grace of God, &c. 

< with force and arms, 6cc. at Chilton afore- 

* said, in the county aforesaid, two gold rings, 

* each of them at the value of lOs. ; one 

* white Holland apron, of the value of Is. 

; two pieces of gold, each of them at 

* the value of 10s., and 195. in silver, of the 

* goods and chattels of Henry Larimore, in the 

* parish and county aforesaid, then and there 

* being found, then and there feloniously he 
'did steal, take, and carry away, contrary to 
' the peace, &c/ 

This Bill was signed by the grand jury, Billa 
Vera, and returned to iny lord chief baron 
Hale, who then sat on the crown’s side, or 
upon life and death, about six of the clock at 
night. 

Upon Thursday the lllh of March, 1669, 
my lord chief baron came to the hall about 
eight of the clock in the morning, and the court 
being set, I rendered myself willing to be tried 
according to the laws of this kingdom. And 
when the clerk of the assizes saw me bow to 
the court, he then informed my lord, and said. 
This is Mr. Hawkins, who stands indicted /or 
felony ; and then th^:1erk of the Arraignments 
jiead the bill^ wbiclr^is signed and returned^ 


as aforesaid ; and then I was set to the bar, 
without any other prisoners. 

Clerk of the Arraignments said, Robert 
Hawkins, hold up thy hand, which I then did, 
and then thq clerk read the indictment against 
me as followeth: 

' You stand indicted in Aylesbury, in the 
' county of Bucks, by the . name of Robert 

* Hawkins, late of Cliilton, in the county 
' aforesaid, clerk, for that you the said Robert 
' Hawkins, not having the fear of God before 
' your eyes, upon the 18tli of September, in 

* the 20th year of the reign of our sovereign 

* lord Charles the second, by the grace of God, 

^ &c. with force and arms, &c. at Chilton 
' aforesaid, in the county aforesaid, into the 
' dwelling house of one Henry Larimore felo- 
' niously diil enter, and two gold rings at the 
' value of lOi. each of them ; one white Hol- 

* land apron, of the value of Is. Gd, ; two 

* pieces of gold, each of them at the value 
' of 10s. and 19s. in silver, of the goods and 

chattels of him, the said Henry Larimore 
then and there being found, then and there 
' feloniously you did steal, take, and carry 
' away, contrary to the peace cf our said save* 

< reign lord the king, liis royal crown and dig* 

' nity, &c.’ 

How snyest thou, Robert Hawkins, art thou 
guilty of the felony whereof thou standest in* 
dieted, or Not Guilty? 

Ji. Hawkins, Not Guilty, my lord. 

Clerk, How wilt thou bo tried ^ 

Hawkins, By God and my country. 

Clerk, God send you g good deliverance. 
Court. Call the Jury, [which the clerk 
did.] 

Crier, Cali these, viz. Richard Lainbourne, 
James Reynolds, juii. Robert Iloarc, 1 chal- 
lenged him. [L. C. B. Set him by.l Ed- 
ward Butler, Tho. Coles, I challenged 
[L. C. B. Set him by.] Richard Hearnese, 
Thomas Sanders of Chiltu.n was challenged by 
Larimore, contrary to custom. Edtvard Car- 
ter. John Goodwyn. William Porter. John 
Ringham* William Cannon, jun. William 
Welch, Edward Cope, Francis Russel. 

All these being in number 15, but three of 
them were challenged, two of them by me (£ 
being informed they were no friends to the 
church of England ;) and ft>r the third, viz. 
Mr. Tho. Sanders, he was challenged by Lari- 
more contrary to custoin, without shewing any 
reason, he being a neighbour that knew us 
both, and the business, better than any of the 
rest of the jurors. The other twelve were 
sworn as followeth : 

Clerk, Rob. Hawkins, hold up thy hand; 
which I did. • 

Marshal. lUchard Lambournt, lay tky 
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hand upon the book ; look upon the prisoner. 

* Yqo shall well and truly try aud true deii- 

* vevaact moke between ou> sovereign lord the 

* UnSp and the prisoner at die bar, wliuni you 

* sbaU have in charge according to your c\d- 

* dence, So help you God: kiss the book/ 
And so were ull tiie rest sworn. 

Clerk, Crier, count these. Ricliard Lam- 
bourne, James lleynolds, tw o, &c. twelve good 
men and true, stand together, and hear your 
evidence. 

Clerk, Crier, make si proclamation. 

O yes, &c. 

^ It' any man can infonu my lords, the king’s 
justices, the king’s segeunt, or the king’s at- 

* torney, of any murders, felonies, or treasons, 

* done or corhiuitted by the prisoner at the 

* bar, before this Inquest be taken, between our 

* sovereign lord the king and the prisoner at the 
^ bar, Jet them come for£h and they shall be 

* heard, for now the prisoner at the bar stands 
' upon his deliverance. And ail others bound 

* by recognizance to give in evidence against 

* the prisoner at the bar, come forth and give 
^ your evidence, or else you will forfeit your 
‘ recognizances.’ 

Clerk, Crier, call the witnesses : viz. Hen- 
ry Larimore, sen. the prosecutor. Ricliard 
Mayne, jlin. constable. Tho. Beamsley, Ti- 
thinginan (brother in law to the said Larimore.) 
llodsworth Croke, c^q. ; (sir John Croke’s 
eldest son.) John Cox. llenry Larimore, 
son to the said Larimore, near 9.0 years old, 
and not baptized.) Mary Keen, Joan Beams- 
ly (sister to the said Lurimore.) Margaret 
Larimore (wife to the said I^nrimore.) John 
Chilton. William Croke, geiir. (son to sir 
John Croke.) John Boyso, Thomas Welch, 
Samuel Salter, John Stop [sir Joliii Croke’s 
man.) Francis Luce, William rslaiitill, alias 
Miles (n^'phew to the said Larimore.) Rich- 
ard Mautill, alias Miles (brother in law' to ilie 
Said Larimore.) Tho. Croxtoii, of Weston, 
on the Green, in die county of Oxon, yeo- 
man. Nicholas Sanders, Christopher *^130- 
thuiu. Edward Good, of Long Crendoii, 
clerk, a person that committed a riot and 
forcible entry upon my church at Chilton. 

>Vlt these (being in nunibcr 22) were wit- 
nesses procured (by sir Johii Croke and Lari- 
mori') and sworn against me. 

Clerk, Rob.' Hawkins, hold up thy hand, 
^whirh I did:) 

Here the Indictment was again read. 

The clerk sneaks to the Jury thus. Look upon 
the prisoner, you tliat be sworn. You shall uu- 
dersuind that the prisoner at the bar hath been 
.arraigned upon this Indictiiieur, and thereunto 
hath pleaded Not Guilty, and for his trial hath 
put himself upon God and the country ; which 
country you are. Your charge is, to enquire 
whether th^ said Robert flaw kins be Guilty of 
this felouy (in manner and form as he stands 
indicted,) or Not Guilty : if you find him 
Guilty, you shall enquire what ^pods and chat- 
tels, lands and tenements he had at the time of 
eommittiug tbi^ felony, or at any time since : if 


you do find him Not Guilty, you shall enquire 
if he fled for the same ; if you do find that he 
fied for the same, you shall enquire what goods 
and chattels, ns if you had found him Guilty : 
if you find him Not Guilty, and that he did not 
flee for the same, you shall say so, and no more ; 
and liear the evidence, 

Henry Larirdore, the prosecutor, was 8worn.r 
Here I cook pen, ink, and paper, to take notes 
at the bar. 

Larimore said, May it please your honour, 
my Iprd, upon Friday the 18th of Sept, in the 
year of oar Lord 1668 between twelve and one 
o’clock at noon, I locked my doors fast, 'and 
left nobody in my house, putting the keys in 
iijy pocket. I went to a hemp-plot, about 
two furlongs from my house, to pluck hemp ; 
where I, and the rest of my family, continued 
till an hour and half of sun-set, and then com- 
ing home, ffiund my doors wide open : so I 
went in, and run up the stairs into iny cham- 
ber (or upper loft, over niy inward chamber 
where I lie:) I then hearing a noise in the 
chamber where I lie, just under me, I peeped 
down through some of the chinks of the loft- 
hoards : there I saw this Mr. Hawkins (point- 
ing with his leH: hand towards me, but having 
his face all that time towards the judge) ran- 
sacking and rifling of a box, in ivhich box, was 
then, amongst other goods, one white Holland 
apron, a purse, and in that purse was, at that 
time, two gold rings, each of them of the value 
of 10s. two ten shilling pieces of gold, and 19r. 
in stiver, all the which said gold rings, jgoid and 
Sliver (except otic small piece of silve^"^ or two) 
I then saw this Mr. Hawkins, that is now the 
prisoner at the hur, take and turn out of this 
very purse, which [ do now shew unco your 
honour; and he did then steal and carry away 
all the fortsaid rings and money, with the said 
Ilollund apron. Ail these things, my lord, I 
'saw him take out uf my box and purse, for I 
was all that time looking through the chinks of 
the board. And when Mr. Hawkins heard 
some noise* above, I further saw tho prisoner 
now ut the bar go out of my said lower room, 
where iny box was, and glanced by the stair- 
foot door, and so run out of my house, with a 
great bunch of keys in his hand, down my yard, 
and hid hnnselfin acl-jse where there were some 
beans and weeds. All this, my lord, I saw 
with my own eye. Moreover, my lord, 1 having 
a warrant from sir Richard Piggot to search for 
the said rings and nnoiiey, &c. I did upon the 
neixt day (it being Saturday, and the 19ih of 
September) after Mi*. Hawkins had vohbed me, 
call. Richard Mayne, jun. the constable, and 
Mr. Tho. Beamsley, tithing man, with some 
others of our town, to search Mr. Hawkins’s 
bouse for my said money and goods, which the 
dny before 1 saw him steal from me : but be 
refusing to open his doors or to let Qs search ; 
when wc saw that, the gonstahle broke open 
his doors, and then we went in, and searching 
his house, 1 did then fln^in an inward room 
below stairs, in a basketynanging on a pin (put 
amongst papers aod ^and other trumpery) 
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ibis gold riog, and this five-shilling piece of sU- 
rer. And I do swear, that this nng and piece 
of silver is one of the same rings and pieces of 
silver wliicli the day before I saw the prisoner 
now at the bur take out of this very purse, it 
being Friday the I8ih of Sept, and an hour and 
an half beiore suii-set.-^Tius was the sum and 
substance of Larimorc's evidence, whereupon 
my Lord Chief Baron asked Larimorc these 
questions. • 

L. C. Baron Hale. Are you sure, Larimore, 
that you leA; your doors locked, when you went 
out to pluck iiemp ? 

Laritnore. Yes, iny lord, 1 am sure I did. 

L.C.B. When? 

Lar, Between 12 and 1 o’clock at noon. 

i. C. B. Upon wliut day was it? 

Bar. It was upon the isth of September 
Ijiist past, iny lord. 

L. C. B. Upon what day of the week was it? 

Lar. It was upon Friilay, my lord. 

L. C. B. In what year was it ? 

Lar. It was in the year of our Lord 1668, 
my lord. 

L. C. B. Are you sure that your chamber- 
door where your box stood was locked at that 
time ? 

Lar. I cannot certainly tell, my lord. 

L. C. B. Was the box locked at that time? 

Larimore to this question paused a while, and 
gave no answer. 

Marshal. My lord desires to know whether 
your box was locked nt that time when you lost 
your money and goods out of it. - 

Laf\ Ic w as locker), my lord. 

Clerk, Was it iit that lime locked, by the 
oath you have take li ? 

Lar. It was leclrrl, if it shall please your 
honour. 

L. C. B. Were llie locks eftho and 

box broken ? 

Lar. My lord, [ cannot certuiidy Uil, but 
I do believe tiiat tln.y v.cre p-icUtd open wiih 
tome pick-lock or fal'.e key. 

L. C. B, Did you ‘ce iiim, that i? now the 
prisoner at the bar, in your house at that time, 
and in that posture, by i!!e oath you have taken ? 

Lar. I did then see him ti'.ut is now the 
prisoner at the bar, in my house, my lord, as 1 
said before. 

L. C. B. At what time of the day w.'W it 
that you saw liiaiin ynur hrmsc? 

Lar. It was an hoe.r und half before sun-set. 

L. C. B. ssjid to me, Sir. ill you ask J^ari- 
moTC any questions before we call more wit-* 
nesses ' 

Hawkins. Yes, my lord, if I may have leave, 

L. C. B. Sir, you ntny p'roceed to your 
questions. 

Hawkins. I humbly tbauk your honour. 

Hawkins. I pray, my lord, ask Larimore if 
he be sure that 1 am the person that robbed 
him. 

L. C. JB. Larimore, answer tf> the question. 

Lnr. Yes, my lord, I nm sure he is the pef- 
ion that robbed me, know him very well. 

Why did l>e£>re sir John 


Croke, when I was before him, that you could 
not i>ay that I had stolen them ? 

Lar. I said up such thiog, this all that we^ 
there can justify. 

Hawk. My lord, I desire tq know ofTLari- 
more if he he sure that it was iipoti a JFriday, 
and the 18th of September 1668, and in an 
hour and half before sun-set, when he saw me 
in his house robbing ium. 

Lar. replied, 'that it was upon that day and 
time, as near as he could guests. 

Hawk. Why (when Larimore found his 
doors open, which he expected to have found 
locked) did not he call some of his neighbours 
to assist him in searching his house, and to se^ 
cure me, or any other person which he mighty 
find robbing him, rather than to run up stairs 
by himself to alarm any person that was in hit 
house, and thereby giving them opportunity to 
escape ? 

Larimore snid. He did not then so well con- 
sider of it as now ; but being willing, seeing his 
doors open, ran up the stairs to know what the 
matier was, and looking through ihe oliinks of 
tile loft, saw me in his liouse, as aforesaid. 

Hawk. Larimore, did you speak to me when 
you saw me, or endeavour to slay luc ? 

Imv. replied, That he was for iliat time to 
amazed, that he could nut speak to me. 

Hitwk. My lord, I liiink he is still in great 
amazement. 

Hawk. Was my house the first, or the only 
house you searched ? 

Lar. replied, No. 

Hawk. If you saw me commit the robbery 
in your house, why then did you search oiher 
boiiHcs for the goods which yon saw me steal ? 

Lar. replied to this, Thiit he hud becai rol,- 
bed at ficveial other limes. 

Hazi h. Why clitl not you rhf?ii nitlier .‘•rnrl 
oiit hue and cries to apprcliead my person, 
than to bcairch iny house; and why did rtot you 
charge me with flat ffinny befote sir Kichard 
rigoit, of whom you had yodr warrant, if you 
saw. me rob you ? 

Jar. to these questions made no direct an- 
swer, 

L. C. B. Mr. Hawkins, will, you ask Lari- 
more any more questions? 

Hawk, No, my lord, not at present; hut 
witcii 1 come to my defence, I hope I shall ba. 
heard. 

L. C. H. You bhidl be heard at large, and 
so shall they. 

Hawk. 1 humbly ihatik your honour. 

C/ey/i. Ass. Laiirnore, who sliall be next 
called? 

lAtr. Call Henry Larimore the younger. 

Clerk. Crier, call Henry Larimote the 
younger: who answered, Here, sir. 

Marshal. Lay your hand upon the book^ 
look upon the prisoner. 

Hawk. My lord, may I be heard a word ? 

L. C. B. STcs, sir, you may go on. 

Hawk. I humbly thank your honour. 

Hawk. My lord, is it usual to admit persont 
that are ..not baptized to give evideiipe nponia 
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of life And death f f»r that per»on_ which 
is about to be sworn (I suppose)' is not 




A«. A’ B. Sir, a person that is not baptixcn 
may be sworn, and give evidences, in cases of 

felony. ^ „ 

Hawk. My lord, I submit, but am not fully 
satisfied in it ; and if occasion be I shall crave 
counsel in that point, it being matter of law, 
and not of fact. 

i. C. B. The Jury may consider of it. 

Hawk. My lord, I doubt not but they will 
weigh of what validity the oath and evidence of 
such a person is. 

Larimore Jun. My lord, upon the 18th of 
September, I came home a little after my fa- 
ther, and coming in the yard, I saw this Mr. 
Hawkins, that is now at the bar, run out of iny 
fathers house, with a great bunch of keys in 
his hand, and run down my father’s yard, and 
liid himself in a close with beans and weeds; 
and when I came into my father’s house, I 
asked him what Mr. Hawkins did there ; He 
answered me, that he had done too much there, 
for he had robbed him. 

L. C. B. What day of the week was it ? 

Lar. Jun. It was upon a Friday. 

L. C. B. In what year was it ? 

Lar. It was this last September, my lord. 

i. C. B. Will you ask him any questions ? 

Hawk. Yes, wiy lord, if I may be per- 
mitted. 

L. C. B. Y’ou may proceed to your ques- 


tions. 

Hawk. Larimore, are yon sure tliat I am 
the person which you saw run out of your fa- 
tlicr’s house ? 

Lar. Yes, I am sure that you are the same 
pei*8oii that I then saw run down , my father’s 
yard. 

Hawk. What time of the day was U when 
you saw me ? 

Lar. It was an hour and a half before- the 
sun was down. 

Hawk, Was your father within when you 
came there ? 

La 7 \ He was within when I came there, 
and I asked him as aforesaid. 

Hawk. Did your father say no more to you, 
than what you have related ? and did not he 
enquire which way 1 ran, or went ? 

Lar. He said no more, but that yt>ii had 

rubbed him. . . 

Hawk. My lord, and you of the Jury, Is it 
\ikely, that when the father Imd seen me coni- 
snit a robbery in his house, and the sou coming 
in immediately upon it, that the father would 
not ask of him which way I went P* 

Hawk. My lord, I have done with him at 
presents 

£ar. Sen* My lord, pray let Joan Beamsly 
be called next. 

CUrh. Crier, call Joan Beamsly. 

Crier. Joan Beamsly.* She answered, here, 
Kr. 

Joan Bwamlf. May it please your honour, 
Ipy lord, upon Friday the 18th of September 


last past, about an hour and a half before sun- 
set, as 1 was going to milking,, in the street, 
near Larimore’s house, I met Henry Larimore 
the younger, and being at that time much trou- 
bled with the tooth-ach, I told him of it, desir- 
ing him to help me to some hot water, for I 
believed that might give me ease ; Larimore 
replied, that if 1 would go with him to his fa- 
ther’s house, he would help me to some : so 
going both together, we saw this Mr. Hawkins, 
that is now the" prisoner at the bar, run out of 
Larimore’s house, with n great bunch of keys in 
his hand, and run down Larimore’s yard into a 
close of beans and and weeds, and there hid 
himself ; and when we came into Larimore’s 
house, I there heard young Larimore ask his 
father what Mr. Hawkins did there ; Larimore 
told his son that he had done too much there, ' 
for he had robbed him. [When my lord chief 
baron Hale heard how these three witnesses 
agreed in their evidence, he said, Here is 
enough sworn, if believed, to hang twenty men. 

Hawk. I doubt not but to clear myself, 
notwithstanding their evidence, if I may be 
heard. 

L. C. B. You shall be heard. 

Hawk. I humbly thank your honour. 

L. C. B. Larimore, have you any more 
witnesses? 

Lor. Yes, if it may your honour, a great 
many more. 

L. C. B. Who are they ? Call them. 

Lar. Cull Richard Mayne, constable. 

Mayne. My lord, upon Saturday the 19th 
of September last past, came Henry Larimore 
senior to me, and giving me a warrant from sir 
Richard Pigott to search, commanded mo- 
(amongst others) to search Mr. Hawkins for 
some money and goods, which he hud lost; and 
when I saw his warrant, I went to Thomas 
Beamsly, tithing- man, and charged him, with 
three or four others, to assist me; and coming 
to Mr. Hawkins’s house, he denying to open 
his doors, I broke them open, and I went into 
his house, and Henry Larimore sen. did find in 
H basket this gold ring, and five-shilling-piece 
of silver (Mr. Hawkins himself being by whilst 
he found them) ; so we had him hefiire sir John 
Croke, who committed him to prison, and so 
on Sunday morning wc brought him to Ailes- 
bury. This also was sworn by Dodsworth 
Croke, esq. ; Tliomas Beamsly, and young La^ 
riinore. 

L, C. B. said to me, Will you ask these 
witnesses any questions? 

Hawk. Yes, my lord, if I may be per- 
milted. 

L. C. B. You may go on to your questions. 

Hawk. Mayne, constable, did Larimore de- 
sire you to search my house alone, and did he 
then* tell you, that he saw me rob him the day 
before. 

Conitahle. Larimore did desire roe to search 
several houses, 'bdt did not say to me tliat he 
saw you rob him. ^ ■ 

Hawk. Where is thi* warrant upon which 
you broke open my hc^^se ? 1 desire to see it; 
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. Cowf. II^Lre it is. 

Hawk, Was it.Larimora himself that fuimd 
ue ring and five-shiliing-piece? 

• Cotut. It was Henry Larimore the elder 
that found it. 

Hawk. Was 1 in the saine room when he 
found tbem_ f 

Const. You were in the same room when he 
found them. 

Hawk, This was proved false, by Mr. 
Charles Wilcox and Nicholas Faulkner, which 
persons kept me in the Hall, whilst they per* 
tended to find them -in the buttery. 

Hawk Constable, why did you compel me 
to go before sir John Croke, which you .knew 
was my adversary ? 

Const. We'^did not force you before him. 

Hawk., This I proved to he so, by Michael 
Reed, gent. Mr. Tho. Saunders, Mr. Wilcox, 
Mr. Goulder, Robert Casemore, and many 
others that saw it. 

Hawk, Constable, why did you advise the 
gaoler, Mr. Burch, to load me well with irons f 

Const, I did not advise him to do so. 

Hawk, ' Pray, niy lord, ask the gaoler, Mr. 
Burch, what the constable said to him when he 
brought me thither. 

Clerk. Mr. Burch, inform the court what 
the constable said to you, when he brought Mr. 
Hawkins to you as a prisoner. 

Gaoler. My lord, when the constable de- 
livered Mr. Hawkins to me on Sunday morning, 
he said, that Mr. Hawkins was a notorious 
picklock, and that he was confident he could 
pick every, lock about the prison, and therefore 
he advised me to watch him narrowly, and load 
him well with irons. 

Thomas Hearndy being sworn, his evidence 
being the same in effect with the constable’s 
for brevity sake 1 omit ; but 1 craved leave to 
ask him a question or two; which being grant-' 
ed, were as followeth. 

Hawk, Beamsley, pray what discourse had 
you with Mr. Wilcox upon the -19th of Sep- 
tember, presently after my house was broken 
up, concerning the time when (as your brother 
pretended to you) he lost the ring and five 
shilling- piece of silver? 

Beamsly, He did not remember that he 
had any discourse with Mr. Wilcox about that. 

Hawk. Did you not say to Mr. Wilcox, 
that your brother Larimore told you that he 
had lost the stone ring, and five-shilling piece 
of silver, (which as he pretended was found 
in my bouse) before the difference began be- 
twixt me and your brother; and moreover 
that your brother said he had an intent to 
search for the same a month before 

Beamfy replied, that he did not remember 
any such discourse. 

Hawk, My lord, may I be heard a word 
or two. 

C. You may go on. 

Hawk, My lord,^! suppose that 1 oan 
prove these PaiticuVirsi^ 

^ 1. That Larimore tola^eamsly that he had 
VOt. VI* 


lost this gold* ring akid five-shiUlog-piece of 
silver now .in question, before there was nnf 
difference between Larimore and myself, which 
began in Miqfmelmas term 1667. This wae 
proved by Mr. Wilcox. 

9. And that Larimore confessed upon hie 
oath before sir John Croke (upon the 19th of 
Sept.,) when 1 was cominhted, that he lost 
the said ring and piece of rilver about a mtintb 
before, which must be nboot Aug. 19. Thie 
was proved by Mr. Brown, Faulkner, and 
others. 

3. I can prove that Larimore toM 'sir Rh 
chard Pigott, when he went for his warrant iw 
search, that he did suspect several persons for 
robbing him of this golp ring and five-shilling-ir 
piece, and tliat 1 was on^ one of the sihh 
pected persons. This sir Riclaird Pigott did 
acknowledge to be true. 

But now he swears that he saw me steal 
the gold ring and five-Bhilliiig-|>iece out of hit 
house on Friday the 18th of September^ an 
hour and a half before sun-set, 16CB. 

Hawk. I pray, my lord, ahd you that arar 
of this jury, take notice of this, and compare 
the times out of his own mouth ; but more of 
this when I come to make my defence. 

L. C. B. Larimore, have you pny more 
witnesses ? 

Lar. Yes, my lord. 

£. C, B, Call them, who are they t 

Lar, Call Margaret Larimore. 

Margaret, the wife of Henry Larimore being 
sworn said, That, when she was a servant to 
Larimore, which now is her husband, she had 
seen Mr. Hawkins, at several unseascnablw 
hours in the night (when her master was in bed) 
lying lurking ia and about her muster's libu^e^ 
ard, windows, and doors, and said, that sliie 
elieved he lay there for no good intent. . 

Hawk, My lord, may 1 ask this woman • 
question or two ? 

L, C. B. You may do so if you please. 

Hawk, At what time was it, Margaret 
Larimore, that you saw me lurking in youf 
master's yard, as you have said? ' 

Lar, It was in the iiight time. 

Hawk, But how long may it he since ? 

JIfarg. Lar. 1 qan't tell, it might be ahqut- 
the time that my master was robbed. [Here 
lAriinore prompts his wife, which I told my 
lord, for which he checked him.] 

Hawk, Did you speak, or call to me, wheis 
you saw me there ? 

Marg. Lar. No, for J was affrighted at it. 
This same was also sworn by Biehard Mantill^ 
alias Miles,' sbii-in-law tSo the said Larimore, 
and also by William bis son, whidi for brevity 
sake X omit farther to relate. 

L, C. B. Larimore, have you arty niore ? 

Lar. Yes, my lord, to prove tha* k^his riiqp 
and five-shiliiDg-piece is mine. 

L.C.B. Call them, who are they ? . 

Lar. Esq.. Dodsworth, sir Joi n*. 
eldest son, end Mr. Good, niiniticr. Qt 
CrbDdon^.m7 lord, . 

S 9 
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/Offrit, Ptiiet, call Dodewortb' ,C«»be, 
a^mt Effirard .Gopd 'of Long Crendoo, clerk : 
t^olb antweredi ^re, fir. Xhey both being 
a>tqjrn, 

Mr. Dodiworth Croke said af followetli, 
(inking jtlie ring in bis hand, turned lit op and. 
dowoi and looked very narrowly upon it witbin 
and witliout, and put it upon his finger, and 
pnlliog it off several times in the face of the 
court and cogntry, he tlien informed my 
lord) That he wps confident, that* this wm 
L ariinorc’s ring ; and for bis proof and creditf 
tells Uic court, that he had pawned it to Lari* 
more. 

M>. Good took the five-sbilling-piece into 
liis band, aind swore, that he being at Bucking- 
ham last sesbioiis, about scm^e trouble which 1 
bad put him to, he then wanting some money, 
did ptiwKi a five-sliii ling-piece to this Ivuriinore 
for other money; and he dehiring of him to 
take care that lie had the same piece again, 
J.:irimorc Cold him that lie put a mark upon it : 
so sec ing a tbnrk upon this live 'shilling' piece, 
be swore that he did verily believe that this 
wastbesgme five- shilling-piece which he had 
pawned to liuriniore at the sessions before. 

L. C. B, said to me, Sir, if you will ask the 
fritnesses any q^iestions, you may. . 

Hawk. I humbly thank your honour for 
that freedom ; but i do humbly conceive that 
the proving of the lost point, viz. that the ring 
and five-shilling- piece was either Lurimorc’s 
own goods, or pawned to him, is not much 
iTiacei iitl to my case ; tor I am free to confess 
(as much as I can hove ground to believe), 
which is, that Lnrimorc might have the ring 
and fivje-shiiling-picce of silver in his posses^ 
sion ;.,bat the charge against me is, that 1 
stole them from him, which 1 do flatly deny, 
and do not doubt of clearing myself a ben I 
come to my defence, if I may be heard* 

X. C. B. Sir, you need not question but you 
shall be heard. 


Hawk, I humbly thank your honour, and 
crave your leave to be heat'd u word or two 
(if it be not unseasonable.) 

X. C« fi- Yoti may go on. 

Hawk. May it pie^e your hoqonr, and the 
jury,' to take notice that Mr. Good swears he 
odteves this to be the fivc-shilliiigrpiece that 
be pawned to Lari more last sessions at Back^ 
ingham, hut I desire to know if Larimore 
swears that this is tliai piece whidi Mr. Qood 
.pawned then to him, fiir he best knows. 

X. C. jR, Lariniore, what say you to that? 

Xiir. Lord^ I do swear that this is 
the* same five-slnlling-piece which Mr. Good 
pawned tome, the hist sessions at Buckingham. 

, Hawk. Then, my lord, aud the juiy, be 
pleased to observe, That sessions was held 
iip6ii the 9th and 10th of July, 1668, but the 
' differcnoe between me and Larimote (for titlies) 
was bejpiu in Michaelmas-Term, 1667, which 
is near nm months before that sessions ; and 
notwithstanding Lartinort did say to his brothe 
^Beamsiy,; upon the 19th of September, that he 
liad lost this very ring ahti fivershiliiqg piece of 


lilver before the difference began, whiclr is im- 
posfgble, ipy Iqrd, gs appeiH's by the ^s of 
Larimore end Mr. Good ; for honr pould be t# 
robbed Ojf tbt^ fivje-obil|yin*Pi^^' *we moaijis 
before he bad it ? .And that be did pay the very 
words, to bis brother Bpeoisly we baie already 
proved, by the testimony of Mr. Wilcoy. 

X. C. said, Mr. Ijigiwldiis, wys this suit 
for tithes begun by you against this iLariinorp, 
before, the time that Lariinore swears this fe- 
lony was .qpip.n>i,|ted ? 

Jlawk* Y/epf my lord, for T began that suit 
for tithes, in lyiicbaelmas-Terio, 1667, aqd Lat- 
rimora swears tkiqt I robbed him upon the 
IS.tbpf Sppteipber, 16Q8, ahicli is, my lord, 
about a year afier. My lord, it is an easy way 
thuv fgr the fanatics to pay .tithes ; if they can 
but baog up the clergy, they may epa^ all 
their future pl,eadii>g for liberty of coiisci.epce. 

Npw I^iriinorq began jto stumble, gpd sbpw 
his malice in prosecuting me utijustly, by bis 
ti>ulU]>lyiog of feigned felonies, wherewith lie 
did tlten endeavour to load me, of which 1 ap- 
peared innocent. 

X. C. B. Larimore, liave yna any more ? 

Xur. Yes, uiy lord, l^ray calljolm Chilton. - 

Clerk. Crier, call John Chilton. 

Crier. John Chilton : who answered, Hpre, 
Sir ; and being sworn, my L. C. B. sgid to him. 
Come, Chilton, what can you say to this bu- 
siness i 

John ChilUiu said. My lord, I can say no- 
thing but that 1 am paid for my boots. 

X. C. B. What boots I 


Chili. My lord, I am paid for my boots* 

L. C* B. Our business is not now about 
boots, but however, come /'and tell me what 
tboii meanest by them ? 

Chil. My loi^ Mr. Hawkins brought me a 
pair of tons, to put new legs to them, which I 
did, aud fie coming by my shop, told me he 
wanted his boots ; I replied, they were done : 
but I being then about to go out, did promise 
Mr. Hawkins, to lay them in my window, so 
that he might, take them as he went home, 
which accordingly he did ; aed when 1 came 
imine I went to Me. Hawkins, who at that 
time was at sir John Croke*s house, Where be 
contented me for my work before wo parted ; 
and this is all that i cau say, luy lord. 

X. C. JB. What is this to the purpose ? Can 
you say any more, ClfiltonJ If you can, go on. 

Chil. My lord, Mr. Hawkins paid me ho- 
nestly. for tlie boots : but as soon as he began 
to demand the tithes of Chiltop, and did sue 
fiir them, then tliey ley at me night aud day te 
have me chai^ge Mr. Hawkins with flat fel^y, 
fpr stealing the said boots out of my shop ; but 
I told them, thatl laid, them in my shop- win- 
dow for him, and did bid him. take them. as. be 


came back ; and be paid me for my work, and 
therefore I cannot say he atofo them.. 

X. C. B. Who were tliey that desired you 
to charge Mr. Hawkins with the .stealing ef 
your boots ? . . 

Chil. This Larimore; Mr.DodswoithGroh^ 
SichardMajne ttii^Amiiabie^ Milesuaiid John 
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Sa(n«im(vrHo is sinde^ desd^ iny^ Icird)*— L bi*. 
more here interrupied Chilton, and saidi My 
lord, I have five dr six Winiesaes that can 
prove that all this is' false which Chilton hath 
aworii. 

^ L/C, B. Call tbein, for I will hear dll, if I 
sit tfntil aight. 

Then Liiriinore called Dodswdrth Croke, 
William Croke, John' Stop, Thomas Welch, 
Samuel Ssdter^ and VVilliath Senders; all these 
being sworn, the som and* snbstadde of thdir 
evidSnrce’ was to this effdoi : 

That they had' hehrd' Jblilt'Ghihdn say, that* 
I had stolen a' pair of boottriVoiif him^’ to* which 
Chilton (being theh' upon 'oath) said,* that Mr. 
Hawkins didMio othettidse than what before I* 
have sworn ; and he' further added^ that he 
never said tliatl had stolen afiy' thing from 
hririf, for he had 'no 'reason for it. 

Lk C. B; Did this' EarimOre desire you* to 
charge this Mr. Hawkins* With ftioiiy ? And 
when 'did -he desire you to do so ? 

C/ri/iow. My* Lord, Larimore, and the rest 
that 1 have' natned, desired me to cliarge Mr. 
Ilawkins^wich'fht Felony, for stealing the said 
bootSi as soon as he demanded the titheii of 
Chilton*; and they would have forced the to 
fetch a warrant from a justice of peace to 
search for them, and' did * further threaten me, 
in case [‘Would not do it, that sir John Crdkw 
woukl indict me at the' assizes, as one accessary 
to the stealing of my own gOoda. 

L, C, B, WaeLarimore one'of them i 

Ghiliom Yes, my lord, and he said, that he* 
would make me sWear that Mr. Hkwkins hud 
stole my bbots, and for that end did serve me 
with a- Subpoena to be here.— Here Larimore 
tlie second time interropted Chilton, and said, 
My lord, this fellow (pointing at John Chilton) 
IS hired by Mr. Hawkins to swear this; 

Chilton replied, No, ray lord, I am not hired 
by 'Mr: Hawkins* to swear, but I might have 
been 'hived, or home out, if I would but swear 
that Mv; Hawkins stole my ‘ boots, bygone' 
Croxstotie; 

L, C. B.' How ! what' is that ! hired or 
borne out to swdtr ? By whom, ahd how ? TeU 
irte the stor^. 

Chilton', My 'lord,' I am^not hired to Sw^f 
by Mt, Hawkins; bdtif I wotild swbar that 
be stole my bOoteout * of' my shop, I might 
haA been borne out in > so <ioihg» For Tho. 
OrOxStotih? of Westone Off the Oredn; in^the 
county of Oxdn, told me' upon Monday last,' it 
being the 8f h of March 1668, that if 1 ' would 
bet swear what he would liave^me* against Mr. 
HawklniS'(tie. that he stole my boots) he would 
bear me httnodese'; batl replied, that trwent 
against my conscience 'to doit. 1 added fur- 
ther, tbdtdf 1 shohld M t6 wicked as to swear 
it; Mf; HnwkHii csef ’prove the contrary 'by Mr. 
IVillrnm Croke-'aftd otheie ; towhAdi^lamiere 
repKed;' that l need'not fear what Mr.' Croke 
knew in ifiat case, for he is one of us, aild will 
norjusi^iy any tbfngtlUrmgy'tei^ tobur’p^ 
judicef I farther nm that dmt not do 
It; for ifl^ihmiH^Meidd^ iil^nuike> 


me fly the cdubtiy,* as Smart did Wlieeler : to 
which Croistone railed, that if 1 would swear 
it, he would' bear me out against the said Mr. 
Hawkins as far as‘ah Hundred pound wuuld gr>, 
and if tlhi%woiild'notdo,'as faros five hundred 
pound Would go. 

L, C. B. How ! bear you out to swear ! 
What Croxstone is' this that would dd sdf 
Tins is not likely to be true. 

Tho, CroMtone said, My lord, I said no such 
thing. 

JL C. B. T do not believe it to be true. 

Chilton ruh ih^ and said, At I live and breathe, 
my lord^ Croxktone did shy, if I would swear 
that Mr. Hawkins had stole my boOU, he would 
bear ipe out, as I said before,' and if I oiade 
any doubt of it, he would give me bond to' 
inake'good his promise. 

L, C. B. said, Tkis is strange. 

Cranstone, My lt>id,* I slifd I w6uld bear 
liiin out in speaking the truth, aud no other- 
wise. 

Hawk. My lord, may I be heard ? 

X. C. B. Yet, you may go on. 

Hawk, I timnk your honour. My lord, 
pray let ihe ask Mr. Croxstono twb or thrke 
questions. ^ * 

X. C B. So you may ; go on. ' 

^ Hawk, Mr. Croxstune, do you cohfeU thht 
you did promise to bear out (Jhilton (at you ’ 
said before) in swearing the truth } 

Crojtslone. Yes, sir, I did, and no other- 
wise. 

Hawk, Was it not ahott the boots i 

Croxstone. Yes, sir, it was to. 

Hawk, Did not you desire Chilton to swear 
that 1 bad -stolen Miis boots, after that he had* 
told you I had pakl him for ilient; and there- 
upon promise to bear him out against me, ia 
100 or 500/. 

Croxitonc. I think you cannot prove it 
against roe. 

Hawk, I pray, rny lord, and you of this 
jury, consider that this Chilton is one of Lari- 
more’s witnesses, and swears for the king, yet; 
he swears that he had given me orders to t^e 
those boots, and that I then paid hhn lor leg- 
ging of them, and that he had reueated tbii’to 
Larimore and Croxstone several times; rod' 
after all this, Lariinoi^ and Croxstone, with ' 
odiers, used * their utmost endeavours to pkr- 
sunde Chilton to charge me with ftrloByAr* 
stealing them; and Croxstone prooifsed him" to 
bear hunr oat in so doing, as far as lOOZ; woulfl^ 
go, and if that would not do, as far as 6001/ 
and give him bond for bis security, &e. My 
lord, if this amounts not to a subomatiod, I anr 
mistakew. Bfic my lord,' I )»ve"tw6^witne$ies 
mme to prove thersame amnst Mr. Croxstone^ 
and I pray that they may be heard. 

L.C.B. Who ara they? 

Htmk. Aon Seedy, and John, ron of 
Mfc Tho* Sanders. Both these being ' call^; 
justified- ia court what Chilton^ awom' 
unnit Mr. CnnMmi. : Upon which Mrd 
Chief Bwon taid to CroMtone, Come, you di« 
ill‘lo MlicU pcMont -to tfa«r 
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yoa knew were false ; and 'tis farther 
that this made not for • the kiiig^ but ra- 
ilw%ir the prisoner at the bar. After all this, 

A rade fellow (Tbomat Welch) came in, and 
•aid, my lord, i did hear Chilton fay, that 
Mr. Uuakins had stole a pair of boots from 
him. 

L, C. jB. What, more boots still ? Come, 
Lariinore, have you any more f 

Lurimore said. Yes, bird, one Mr. Boyce ; 
who being sworn, said, That at a certain time, 
jhe cauiing into a house at Chilton, found this 
Mr. Hawkins, now the prisoner at‘the bar, and 
one James Noble (which Noble was then 
drunk, and asleep upon a bed), and I saw Mr. 
ilawkins have his hand in Noble’s pocket, and 
tlv^ said Noble told me, that at that time he 
lost a gold ring and a piece of gold out of his 
pocket. 

L. C. B* said to' me, Sir, what say you to 
rtat? 

Hawk. My lord, I desire to know if there 
he any hill or indictiueut against me for it. 

CUrk. There is none, my lord, that I do 
Jtpow of. 

Ha/rk. I desire, my lord, that Noble may 
be sworn, if he he here. 

Lar, lie is not here, my lord. 

Lf C. B. Why was not that Noble here 
bimself to prosecute? 

Ijar. I coukljnot find him, my lord. 

Hawk- 1 desire to know whether Boyce 
came hither of bis own accord, or if he be sub- 
jpninaed to be beie; (if so) by whom, and who 
b< 'ars his chaigcs? 

Buyee, 1 was subpoenaed by Larimore, and 
he head's my charges, my lord. 

Hawk* iiow long was it since, Mr. Boyce, 
(that you saw my hand in Noble’s pocket, as 
you said before ? 

Boj/ct. it may he near two years ago, my 
lord. 

Hawk* Did you see me pick (or take) out 
of the said Noble’s pocket, the said ring, or 
piece of gold or any thing else ? f 

Boyce. 1 saw your hand in Noble’s pocket, 
but ejid not see you take any thing out of it. 

Hawk* Did Noble ever tell you, that I had 
pickeil his pocket of the said ring, or piece of 
gotcl. or any thing else ? 

MojfCOf No ; but said, he lost them at ;tha) 
iime. 

Hawk* But you say, that Noble was drunk 
at that time, and if ao^ it is possible lie migh: 
be mistaken. 

Boyce. So he was drunk, and asleep like- 
wise. 

L. C. B. I think you were all drunk. 
Hawk. Bewee, you might have done well, 
lo have told Mr. NnbU .of this, when lie loh 

C l that he bad lost his ring and piece of gold 
call yoii say any thing touclnag Larimore^ 
toeing robl»ed, or do you know tliat I am tlm 
|ierson that robbed him ? 

Ho, not I, my lor^, ( f^annot chargi 

feim. 

19ut .you say that Larimore sub- 


icBnaed you to be here, and that he bears your 
barges ? 

B^ce* Yes, my lord, and so be does. 

Hawk* Mr. Boyce, if this be all you can 
•ay for Larimore, yoii will hardly requite his 
Imrses ! 

Hawk. My lord, may I be heard, as to the 
evidence of ^yce ? 
i. C. B. You may go on. 

Hawk. I humbly thank your honour. 

Hawk* Tliis Boyce swears, my Lord, that 
ibout two years last past . he saw^my band in 
Noble’s pocket, and tl)at Noble told him, be 
then lost a gold ring and a piece of gold. My 
Lord, I thin k, with submission to your honour and 
he Court, I am not boqnd to answer to this 
harge, because there it no indichnent exhibited 
gainst me for it, nor is Noble himself here to 
prosecute, or can Boyce swear that 1 picked 
Noble’s pocket, or that Noble ever told Boyce 
1 did (as he himself swears). But, my lord, 1 
observe in this the malice of Larimore’s heart, 
as well as in. that of the hoots; for Boyce 
iwears, that he can say nothing to Larimore’s 
>iJI of robbery, and yet he forces him to come 
from London hither, to start a senseless story 
about Noble’s ring and gold, which is of near - 
two years standing. My lord, if there had 
been any truth in it, why was hot Noble him- 
self here to prosecute it r And why did he let 
it rest so long ? I say again, my Lord, if it had 
been true that I had picked Noble’s pocket, 
and if Larjmore had known it, 1 pray, my Lord, 
and you of the jury, w^pt had that concerned 
Larimore ? But, my liOrd, .1 am as clear of 
picking Noble’s pocket, as I am of stealing 
Chilton’s boots, and as clear of both these as 
1 am of robbing this fellow Larimore, that now 
calls my life in question : Nay, if he can fairjy 
prove me guilty of one, I am willing to suffer 
as guilty of all. 

My Lord, 1 am bold to appeal to your honour, 
whether it he a fair prosecution in Larimore, to 
^tir up Chilton falsely to charge me with felony 
in stealing his boots, when I li^ not only aright 
in them, but also leave from him to take them, 
and paid himYor his work, which Larimore 
himself knows. Nay, my Lord, if I had never 
paid Chilton for his legs, the tops being mine, 
by law it had not been felony, hut a trespass, 
because I had leave from him to take them, and . 
right in them, the tops being mine. And again, 
iny Lord, I appeal to your honour, whether it 
he fair in Larimore for him to ride up and down 
city and country, to bring multitude of wit- 
nesses together that can say nothing to this bill 
(as Boyce swears he cannot) ; If ^is dptb not 
disicover malice in a prosecutor’s hearty 1 know 
not .what doth ; and if that appears to your 
honour and the jury, to be in him, how far that 
ought, aa well by law as equity, to frustrate his 
evidence, 1 am willing to leave to your honour 
and the J ury ; and so I havedooc][a8 to Boyce’s 
evideoce. 

* £. C. B. Larimore^ you any more f 
Larmora* Yes, n^^Xord, John ‘Cox, and 
Franpis Lucy, They/&eing both swqro » 
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JoAn Cox said, Lord, 1 being in Mr. 

^ Hawkins’s company noi iong since, one asked 
* him, how bethought to come off at the Assizes; 
Mr. Hawkins replied, lie cared not much for 
this plot (though he should be convicted), for 
they could but burn him in the hand for it, 
and that he could bite out. 

Lucy being sworn, said, that he heard Mr. 
Hawkins confess, that he owed Larimore 15f. 
but because he had dealt so unjustly with 
him, he would make it cost Larimore fifteen 
times 155 beforehe would pay him. 

L. CL B. said. This makes little to the pur- 
pose. Come, Larimore, have you any more f 
Lar. 1 think not, my Lord. 

L. C, B, If you have any more witnesses, 
call them, and they shall be heard, and do not 
say, when 1 am gone, that your witnesses 
could not be iieard. 

Lar, My Lord, I confess they have been 
fully heard, and I have no more to say. 

JLsC, B, said to me, Sir, you have heard 
the Indictment against you, and the evidence 
. to prove it ; you have heard the charge, now 
say what you can for your own delence, and 
you shall be heard. 

Hawk, I humbly thank your honour ; and 
I hope, uiy Lord, because tik? evidence is large, 

1 shiilJ have die more time allowed me to make 
my defence ; and if to,* 1 doubt nut but fully 
to open this cimspiracy. 

L. C. B, Do not fear that ; for as they 
have been heard at large, so shall you likewise 
(God forbid else). 

Hawk. I humbly thank your honour, and 
do promise to be as brief as conveniently I can : 
And as I intend to offer nothing but the naked 
truth, so I will say no more, if I am not mis- 
informed, than i can prove to be true. And, 
my Lord, because it may seem necessary for 
me to offer many things by way of defence, in 
answer to so great a charge ; to save time, 1 
pray that it may not be expected by your 
honour, or the jury, that 1 should call wit- 
nesses to prove every particular: But when I 
offer such things as are most material, if eiclier 
your honour or the jury be not fully satisfied 
touching the truth of such material points, I 
do humbly pray, that I may be called upon to 
]>rove them ; for when I am not called upon for 
proof, I shall, under favour, my Lord, tiike it 
for granted that 1 am believed. And foi 
' method herein, if 1 may have leave, 1 do in- 
tend this: 

1. In general, to shew how impiobable it is. 
that I should be guilty of this r 9 bhery, and also 
deliver some hints to move the Court and jury 
to question whether this prosecutor (Larimore] 
was robbed at all, or no. 

And Bdly, More particularly ^ to examine tli« 
evidence, as to matter of fact. 

L, C. B. Go on. Sir, to your defence, 

' Hawk, May it please your honour, and you 
Off this ju^,I begin with the first part of my de- 
fence, which is to hint how unlikely it is, that ' 
should be guilty of jobbing dbaa Larimore. 
ji, J^arimvre is gioenidr^f Mown to bs a 


notorious Anabaptist,, and an enemy to the 
'Ilhurch of England, and a hater of the ministry in 
;eueral ; but more particularly, he is most 
•nvious and malicious against' myself, because 
! sued liiin fur tithes, and caused him to be in- 
dicted for not coming to church, or baptizing 
his children: For which reason his malice 
against roe hath anpeared notorious several 
ways, as amongst others, 

1. By dissuading all that owed me any 
iDuney, not to pay me. . 

3. By his inducing tho«e to whom 1 owed 
money to arrest and ti*ouble me. 

3. By dissuading those that I sued for tithes 
not to agree with me; he pnmiisin^thenr, 
that sir John Croke' and himself would 
force me to run the country ere-long. 

4. By bis continual tormenting, and vex- 
ing me with his false arrests, and illegal 
indictments. 

5. By his constant endeavour to dissuade 
my triends frotn any ways relieving me, or 
mine, in my greatest wants and necessities, 
advising them to slurvc us. 

My Lord, and this jury, if you ar^ not fully 
satisfied in any of these particulars that I have 
aliedged,! am ready to provo them ; hm if itiis 
he grunted, they are no doubt suttiriem argu- 
ments to prove the malice of hts heart. Again 
1 say, that it is noways pnssihle that Larimore 
was robbed at all; and of ibis lopinioii are uiojst 
f his neighbours round about him, as may ap- 
pear by this certificate, which followeth ; 

** We do humbly certify, That Henry Lari- 
more of Chilton, in the county of Buckd, la- 
bourer, IS a notorious Anabaptist, ah enemy 
to the Church of England, and a perfect hater 
of all miiiisUrs of the same, but In parficular, 
most inveterate and malicious ngiiiiist Robert 
Hawkins, ebrk, late minister of the church of 
Chilton aforesaid ; for that he doth not only 
seek and design utterly to ruin tl^esaidMr. 
Hawkins himself, biitmukesit his business, and 
cluily practice, to instigaie others to do the 
like, and for no other cause, as he hath often 
confessed himself, but for that tliesaid Hawkins 
hath caused him to be indicted for not coining 
to church, and sued him for tithes. And we 
do verily believe, and arc justly satisfied in our 
consciences, that the said Mr. Hawkins is not 
at all guilty of the pretended felony, in stealing 
the ring, and piece of silver, which theXaid 
Lnrimore bath charged him with, but that it 
is meer contrivance inchoated, and set on foot 
by the -said Lurimore, Sir John Croke, and 
otticrs. on purpose to revenge themselves. And 
we do also believe, that the said Mr. Hawkins 
Ua very honest man, and that he is a very 
able minister, and a true and faithful labourer 
in God’s wore, and never beard that Ije was 
suspected in the least of Felony, till ibis 
cious prosecution, which is by the said LarimMni. 
and others, wl^m the said Mr, iiawkUHl lueib 
fortikhes. 
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Witness our hand^ lif sirch S, IdOS . 

iKi^had^Road, frent. Richard Budd 

WilliumRead, gent, Joiin Budd 

»Mh. Bulttrode, ,wid. Thomas Higgs 

Bf r. John Bulstrode Roger Gye 

John Turner Robert Coxhead 

JbMphPanons William Hitchcock 

Nicholas Tauikner John Powel 

Mr. William Bulstrode Luke Turner 

Jbhn Ctiilton Richard Badger 

The Widow Pgvereli John Gold^ 

Robert Sanders John Newton 

Christopher Hinton William Collet 

Jtihn Mortimer, sen. Jbhn Beckiey 

Mr. John Dhniel Richard Kemp 

Mh John Clarkh Tlie Widow Aereman 

The Widow Clare Robert Flint 

William Landsdeli William Beckly 

William Bonden Robert Hicks 

John Newman John Barney 

Thomas Coles' Robert Steele 

The Widow NewMgn Stephen Toms 

Robert Barlow Robert Willet 


IdOQ.^Tnal qf RolunHauMns, Clerk, 

For 1.- He told his brother Beamsiy, that 
he had lost the ring and five-*Shillin^piece (in 
question) before there was any didertenee be- 
tween liiin and 1 : as may rippear by this certi* 
. fieate under Mr. Wilcoi’s own hand, whieh io 
I as followeth ; 

* These are to certify all whom 1 1 may con<- 
^ cern, that Thomas Deamsley^ of Chilton, Titli* 
‘ ing*-mau, told me, Charles' Wilcox, of Long 

* Crendon (upon September 1^, in the20tli year 

* of his majesty’s reign, An* Dorn; 1068), that 

* the five-shilling-piece of Silver, and*the stone 

* ring, which Lariinore pretehdeddielbutid In 

* Mr. Hawkins’s houb6, were both lost before 
‘ there was any difference between the said 

* Larimore and the said Mr. Hawkins arid he 

< further added, that his brother Lsurimore told 
' him, that he had niv inieut to search for the 
‘ same ring and five-sliiiling^piece, above a 

< mouth before he did. This I can and will 

< depose, whensoever I shall be thereunto re- 
^ quired. Witness my hand, Oct. 1, 1668. 

Charles Wilcox.’ 


Theophilus Sanders William Neighbour | By this certificate, it appears (by Larhnore’s 

John Sanders Will.Chittle own confession to his broiher Beamsly) that he 

John Mortimer, jun. Henry Parker had lost this ring, and five-shilling^piece,. be- 

Mr. Ilcury Colder William Ash fore there was any difi'erunce between him 

Mr. Thomas Sanders John Colder, jun, and I ;• and seeing 1 began my suit for tichesin 

Mr. Henry I/)veU William Colder Michaelmas term, 1 667, j^gainst him and others, 

Mrs. Lovell, Widow William Tipping as it is well known tu the inhabitants of Chilton 

Owen Gilkson Richard Goodwyn (and also may appear by the records of the ex- 

Mr.Tbri. Sanders, sen. John Bosley clieouer). 

Robert Caseinore Moses Callings This is tlic first rime that Larimorgsaid he 

Edward Jar vice ^ Roger Carr had lost the ring, and five shilling piece. 

T^iomas Gmn JolmCato And that this is false, must needs appear by 

Edward Barker William Hayward what Mr. Good and Larimore have already 

John Grace Edward Hoityman sworn in open court, viz. that Mr. Good pawned 

JohuEreeman* Abraham Quelch the five shilling piece to Larimore at'Bucking- 

Richard Carr JohnPymm ham sessions last (which sessions were held 

John Carr John Carter upon the 9th and • lOtb of July, 1668), which is 

JoliR Aereman . ' WiUiain Toms near nine months after tlie difference began. 

Thnmaa W hy te ' Robert Budd • And morenver, Larimore confessed upon 'bit 

Thomas William King .examinatioa before sir JohnCroke; when I wat^ 

The' Widow* Meades Cadwalider Crawton coiiimitted(which' wms upon the 19th of Septein^ 

Bieboed Tomr William Ash ber, 1668), that he had' lost the ring: and five- 

JosephNero Tiiomas Whyte, sen. shilling piece aotfonth before, which must 

Rii^ardlbw* Thomas Whyte, jun< (conseqiietitly) be about the 19th' of Augent,' 

JohnCuUtdge Davni Turner il€68. 

Fhehard Waude Jonathan Hand And if so, how is it possible that he could^ 

Theophilus* Hinton John Young hare lost them before ’ the- difference’ began ' 

Bdwim Cfar ke J ohn Bedford betwixt us, which was above ten months before^ • 

JLeffery<Hart > John Norcutt ' 3. He now swears^ in open- court, that be saw* 

By tins certificate, which you see subscribed me. steal the said gold ring, and five shillings * 
.with above an luindred names^ wherein many piece of silver, . out of .his house, upon FHdby 
others^for btevity sake) are-omitted, although the 18th ofSept. 1668 (precisely), an hour and’ 
h made< no use of it upon mytrial ; yet.thw half before sunset ; aR<whiohiimes'beingcoiiv<* 
' waMdd may tee what an opinion Larimore’s pnved together, .can m> ways beposMble; for* 
im^libottrs had: concerning :htm, and^hts (pre^ whichl dare appeal to klitlmtheav it. Norieife* 
teiwed)‘ robbery; whicb cgrtifieatal/have for likely, in case be could prove that he was robbed 
thal^povpose t here inserted. . (which I mn confident he never can) that I am^ 

It ienot likely that Larimore was Tobbbdi the person that robbed him; at 'may appear 
bibaasehe dUnot ddclare* it to bit naightmovs ufioa thisseoonsideratkMis amongst^oihers * 
immediately^ wbiob ikmbtless^liecwoold bave^ 1. laitlihely that I should commit wrobbeiY 
done^had any SQatr il^ befattearbim^ in my <own parish (in the 'ddyshneyr where aB 

3. Nor is he certain (as to the timeymlijea: that sawmie musi'needs kMrw^mev . and > at* tbw 
be was robbed, ‘teuse of sueb nf trienai‘tbi»Laibiieie.is, that 
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bad .salemiJjT swore (b.uK ^ \iit\e befpre) tlmt 
bo .would take my tite, .as may appear by 
what bis spQ Aaid .to Ami $choly ? 

2. Is it probable, that if 1 were guilty» I 
would nut have made suy escape, iiavii^g twenty 
four liours lime, uud four cur live |jK>urs notice 
after they first atteropted to search my house f 
Or that in all tbut ume, 1 could find no better 
place to conceal a riu|^ aiul five-sliilling piece, 
than in a little knisket with two or three eggs 
(which all that time was hanging upon a pin)? 

^gain, if Lariiuore saw me rob him upon the . 
18th day of Sept* 1668 (as he swears he did), 
why did he not then secure me ? He swears 1 
ran away, whyojid he not scud out Hue and 
cries, to discover and apprehend me ? But the 
said Ldriou>re was so far from doing it, that he 
never declared it to any of his neighbours, nor 
to the coustublc, wlien he commanded him to 
search* a# may appear us well by Uie search it* 
self, (in that they searched other houses before 
they searched rnine) ns by the constable's oath 
who swears, that Lariiuore said not any thing 
to him, that he had seen me rob him; nor did 
the said l 4 iriniore declare it to sir John Croke, 
for if he had, sir John (no doubt) would have 
inserted it in the Mittimus, which he hath not 
dune : Nor did he declare it to sir Richard 
Pigott, from whom he fetched his warrant to 
search, as may appear by the contents of it. 
Whereupon, my lord chief baron Hale calling 
to the constable for the warrant (wiiich being 
delivered), the Judge (himself) immediately 
espied, that the said warrant bore date a day 
before the robbery was committed ; which 
when my Lord observed, he asked Larimore if 
he.fetclied this warrant to search for this ring 
and five- shilling piece ; to which Larimore re- 
plied, he did ; and then my lord asked Lari- 
more upon what day he was robbed, he replied 
upon Friday, the 18th of September, 1668. 

L. C. JB. .How comes it then to pass, La- 
rimore, that the warrant bears date the 17th 
day, and you swear that the prisoner at the bar 
did not rob you till the 18th day ? Tltis is likely 
to be true ! ' 

LarimQre to this replied, that he was robbed 
at several other times. 

Hawk, (My Lord) may 1 be Ijeard a word ? 

X. C. B. Ifott may go on 

Hawk . ' I humbly thank your honour. And 
I hope the jury will* take notice how Loriiaore 
hath ensnared himrelf^ by the date of the war- 
yant, which my lord irat discovered. And 
whereas Larimore replies, that be was robbed at 
several other times, he may have credit (but by 
those only thaiil can believe all that be hi^h said 
and sworn) : For he saith that be was robbed 
before he and 1 differed, which must be before, 
Ociober, 1667 : and be told sir John Croke 
likewise (when I was conmitlied) that he was 
robbed of the foresaid goods but a month before 
athicb aiiiBt needs be about the 19th of August 
1668> ; but now he swears ioc court, that he saw 
lue steal these goods oit Friday the 18lh of 
SepfeaiBtber, 1668^ whiBh must needs be impos- 
sible^ that ( ihmdd tab him at threa meeral 


times of tkie same ring and five shilling piece; 
and besides ibis, it is improbable ilmt he should 
be robbed before, October 10C7-. and again in 
Aug. 1508, because he never declared aaj of 
these rob^ries to auy person before die iSth 
of September 1668, upon wliich day^ be and 
sir John Croke concluded upon clifscdnspiracji 
as hereafter a^e sliall make appear : And more- 
over Larimore (himself) confessed even now* 
that he telched this warrant to search for this 
very ring and five-shilling-piece (whkli lyoar he 
denies.) By this, all may see, how ootoriously 
he contradicts himself. 

X. C. B. Said to Larimore, Thou art very 
cunning, to be provided witli a warrant a day 
before you was robbed. It seems you knew 
upon the i7rb day, that you should be robbed 
on the 18th day, and also tkiac this person^ 
(now at the bar) should rob you. Surely you 
can divine.— Here the people began to cry ,ouS 
Shame on Larimore. 

X. C. B. said to me. Sir, but if yon were in* 
oocent of this robbery, why did you refuse to 
open your doors, or have your house 
searched ? 

Hawk, My lord, I had several reasons that 
moved me so to clo. 

1. Ill general, most of tlioM persons, that 
were present, were my inveterate enemies, and 
several of them had threatened to ruin me^ 
and my family ; and* therefore 1 had reason tw 
suspect, that they (jamc to injure me, either 
in my possession, or goods; For the first, sir 
John Croke and Larimore had often tlireatenect 
to pull down my bouse, and for that end, had 
hired several persons to make a forcible entf j 
upon it, and particularly, they had lately hiredk 
Jnires the son of Leonard Sr.yres of Thame (in 
the county of Oxon), by a ladder to climb up,, 
and run down my chimney, and open my doors^. 
when we were all abroad: And about thw 
same time they also contracted with one 
Christopher Tyler of Chilton for the same pur* 
pose. And 2. I feared the seizing of my goode 
by the said persons, >because they bad then a 
writ of Levnry (or execution) to seize ihem^. 
which Larimore*s son had a few days before 
in part executed, .and he was then presents 
And if these reasons are not sufficient, I have 
more to justify my act, in refusing to have 
them search my house, which was all, niv lord, 
I ever denied, tor I then declared tnyself wilb- 
ing that Mr. Sanders the other constaUe, he 
being then at the next door, mi^t ebam 
whom he pleased, and search ik narrowly as he 
could. 

X. C. B. said, Mr. Hawkins^ can you prove 
what you have said f 

Hawk. Yes, my lonl ; whkb particular 
shall I prove? 

X. C. B. Prote that about dm ladder, if yon 
can. 

Hmk^ I pray, my lord, call John Acrwuga* 
He being caUed, did folly justify what L aaid 
CQOccnuag tjbeir intended fordUe ind 

added faedanv that he did hdp t© llw 

ladder for that pnrpose^ bemg caiM by m 
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> Johi^CroWs own $oni| they and Lariraora 
Hooding’ by ' alt \hat time to watch. And 
tottchihg the second particular, concerning the 
ieiaii^ of my goods, Mr. Sheritf himself can 
jjitstify, that they had then in their hands such 
a writ t {my lora)he » in court, if your honour 
please to call him. * 

And for the 6d particular, thot I shewed 
myself willing that Mr. Sanders should search, 
I can prove, my lord, by these witnesses ful* 
lowing, vis. Michael Iteud, gent. Mr. Thomas 
Sanders, Mr. Henry Colder, llobert Cnsemore, 
Mr. Charles Wilcox, and several others that 
were present. My Lord Chief Baron hearing 
these reasons fully proved, commended my 
discretion, in n6t opening my doors ; and he add- 
ed fofther, that he should have dune as much 
himself, saying it was a foul business; and the 
judge (then looking towards sir John Crake 
with an angry countenance) said ■ to me. 
Sir, is this sir John Croke concerned inthisbusi* 
ness ? 

Hawk. If it may please your honour, my 
lord, with permission, 1 suppose that sir John 
Croke is deeply concerned in this conspiracy, 
and 1 douht] not but 'to make it appear to the 
world (if I may be heard). 

’L.C. B. You need not fear that, for you 
shall have time ; go on. 

Hawk. I humbly thank your honour ; and I 
crave leave to call two witness, viz. Mr. 
Charles Wilcox, and Mr. Samuel Brown. Both 
these being called, Mr. Wilcox snid, ifit may 
please your honour, ray lord, upon Friday, the 
18th of -Sepcemher, 1663, I was at l^rimore’s 
house in Cliikon (from noon till it was near night), 
with Laritnoro, a driving of some bargain about 
dies, and ocher things ; and, my lord, Mr. 
Hawkins was not at Larimore's house hH that 
afternoon, nor did I hear any thing at all then, 
that Larimore was robbed, wliich, my" lord, I 
most needs have done, if he had been robbed 
that afternoon, for I was there. 

L. C. B. At what time came you to Lari- 
more’s house, Mr. Wilcox? take heed what 
^ you say. 

Wiieox. Before noon, my . lord. 

L. C. B. Mr. Wilcox, how long did you 
stay there f 

Mr. Wilcox. Until it was near night, my lord. 

L. B. Was Larimore with you all that 
time ? 

'Mr. Wilcox. Yes, my lord, for we were 
about to bargain for some tiles, and och^ 
things. 

L, C. B. Are you sure that it was upon 
the t8th of September that you was at Lari- 
more's hou^e ? 

Mr, WiUtix. 1 am sure, my lord, that it was 
upon tlw 18th of Septetnbci that I was there, 
and the day before Mr. iiawkius's house was 
broke' open. .. 

& B. What day of the week was it 

upon? 

Mr. WUeox, It was upon a Friday, my 
lord, amt Mr. Hawkins’s house was broke open 
on the nest day, it being Saturday. 


inr. It was upon Thursday, my lord, that - 
Mr. Wilcox was at my house, it was^not upon 
that da^ that my bouse was robbed^ but the 
day before. 

Sir Ralph Vern^ replied. No, no, Larimore, 
it could not he on the Thursday that Mr. Wil- 
cox and you were together at your house, for 
that was the ;|7ih day of September, and that 
was the day you was busied in fetching your 
warrant from sir Richard Pigott. 

L. C. B. It is well observed, sir, and so be 
WHS, and therefore it could not be on the 
Thursday that Mr. Wilcox was with him at his 
house. 

Sir Richard Pigott replied, 1 am sure, my 
lord, that Larimore, and that fellow the con- 
stable, were both at my house upon the 17th 
of September, as my warrant testifietb. 

L. C. B. At what time was it, Mr. Wilcox, 
when you came that day . from Larimore’s 
house ? 

Mr. Wilcox. It was about sunset, my lord, 
for it was dark by that time 1 gut to my liouse, 
at Crendon. 

£. C. B. How far is it from your house at 
Cremlon, to Larimore’s house ? 

Mr. Wilcox. It is about a mile and a half^ 
my lord. 

X. C. B. Were not the ways bad at that 

tiinr^ ? 

Mr. Wilcox. No, my lord, the ways were 
very good. 

X. C. B. Did not you stop, or stay, or meet 
with some body by^the way that might hinder 
you? 

Mr. Wilcox, No, my lord, 1 went a good 
pace; it being near night, my lord, I was 
afraid of being benighted, and yet it was dark 
by that time 1 got home.l 

X. C. B. You that are of the jury, do you 
know this Mr. Wilcox, of what credit is he ? 

Jury. We have known him a long time, 
and we know no harm by him. 

X. C. B. lie looks with an honest face, 
and you Larimore, do you know what that' ho- 
nest man, Mr. Wilcox, says? Do you know 
kiln ? and did you ever see him at your house ? 

Lar. Yes, my lord, I know him well. 

Xw-C. B. Larimore, do not you remember 
that he was at your house on Friday the 18th of 
Sent. 1668? 

Larimore replied. No, my lord, sure it was 
not upon that day that I was robh^ed. 

My L. C. B. Hale replied, larimore, no, in 
my conscience thou sayest well, for it seems yon 
were not robbed upon the same day that you 
have sworn you saw the priso6er at the oar 
commit this robbery. 

Hawk. My lord, or upon any other day 
(as I do verily believe.) And here many of 
the people cried out, That they believed as 
much. 

X. C* B. If that man Mr, Wilcox speaks 
true, then all is false that Larimore, bis son and 
uster.hath sworn, Ac. 

Come, Mr. Hawkins, 'sakl mj Lord Cliidf 
Baron, have you any loore to say ? 



^ Hamk. I lMv^«n« witnen niOre that I (te- 1 Ha«M»S^iioii!ie, «id11m«t too «^‘iti4 d(aM 
fiftf may ite called, ▼ i*. Mr. Satuu^l Broiim, tliiii|» ; and than In A telfh Sal^ 

X. C. YaS| ya^ tail him; come, |dr. andfarea hhn lAlbftfiiiia» hodnootljm tniitiD^ 
Broern, what can rou amy? and 1*JI tend him to gaol wjtfafiiia ba$jU An# 

Mr. said, My lord, I can tayaotha*- we will hang him at tne neai Ordae. 

thing, but I dm not apeak. . (lidd air Jcilm Ciwke) lunttier^^^ 

X. C.B. Why dareyou not^ Coiiie«apeMt na go and drink oor mornWa dtangiil, add 
the tmih and spare not, and aay no more, s wa will consult more about tlim binriiima.v And 
Mr. Bnwn said, I dare not speak, for sir 90 , my lord, I heard nd moca lar thtdc ti|dei^ 
John Croke and this Larimorejiate ihrealencd ^ 

me, that if I came down to this aasiaes to tet^ X. C. A That was enongh and too oi<^ 
tify what I heard about this plot, sir John too ; hot howerer, Mr. Brown, goon; 

Croke said, he would fling me in the gaol, and Mr. Brwwa. 80 upon Saturday neat (baiiui 
lo^ me with action upon ocUonof 1,000/. and the lOtli of Sept. 1068.) 1 having (>een^iJHoim 
min me and iny fotnily. ^and towards night) cotniiig op the town, 1 wdi 

When the Judge and the Justices heard Mr. iiiformed that Mr. Hawkins (as Lsrimore pil^ 
Brown relate this, every eye began to be fited tended) had robbed him : I then beghn* tO 
upon sir John Croke, and the people asked think more ipriously upon what t had heard 
which was that sir John Croke f Then my pass the Wednesdsy belore, hetweeta s.ir JohW 
Lord Chief Baron Hale commanded the clem Croke and this Larimore, and comibg to' wr 
of the assizes to give Mr. Brown a writ of prt* John’s bouse, I saw a paper lying upon the 
vilege, to protect him home again ; which W halhtable, fell of wriUng» and Lgnmord with 
ing immediately clone in court, my L. C. B. the constable, and several others, had :bt«}«d(hfl 
said, Come, Mr. Brown, let us now hear what Mr. Hawkins before sir John Croke# wbo’d^J 
you can say to this biistness. mitting Mr. Hawkins for robbing Larkaore^ ie 

Mr. Brown said ; If it please your honour he pretended, took up die said paper ^s^ rhuf 
(my lord) upon Wednesday, the 16tli of Sep- it to the constable, and said, that it wa*. 
tember last past, early in the morning, at I lay Hawkins’s Mittimus, which said Mliti'iniii Wad 
iti my bed at sir John Croke’s house in Chilton, written before Mr. Hawkins came to sir Johi 
hearing a great noise (1 being then entrusted Croke, as all that were there can jusiife. A*m 
by sirJolifiLeiitall as keeper to sir John Croke, on Sunday .morning I went to. an afthhooku,' 
which is a prisoner at the King’s- bench), I fear^ where they had kept Mr.; Hawkins all nigjht, 
ing that they were contriving some way for and there I saw Mr, H. go to the gacih and thtktf 
him to escape, I started suddenly out of bed, heart Began^o treiiuite, and yet I durst not 
having nothing on hut my shirt, and stood at discover any thing of what I henra; but coaikiW 
the dining-room door behind the hangings, and home, I said to sir John Croke, Sir, Wjkat, they 
then, my lord, 1 heard this Larimore tell sir have carried the poor parson to gaol! Sir Joto' 
John Croke that he had undone him, by cans- Croke replied, Yes, let him go, and the detif 
ing him to contend with the parson. Sir John go with him, and more simli follow after; have I 
Croke asked him why ? Larimore replied, Be- not often told you, that if my brother Lafltliotkl 
cause this Hawkins will undo me, for he hath and 1 did *hut lay bur heads together, nonatn^ 
entered me into most courts of 'England, and able to stand against us ? I replied^ 
summoned me into the Crown Office and John, I have often heard you say so, but 1 ilevfr 
Chancery, and I cadnot matntoin so many believed it until now. ^ 

suits : sir John Croke replied. Is that all f. X. C. B. Mr. Brown, is all this tr|ie wlaieli 
Come brother Larimore, be contented, we will you have related ? 

have one trick more for Hawkins yet, which Mr. Brown. Yes., my lord, all that I have 
shall do his work. < Larimore repifed. Sir John, said is true, and there sits sir John Croke(point* 
yon have put me upon too many tricks already, ing to him with bis finger), who knoWs Ihal 
morethan I can manage, and the parson is too every word that I have said is true. _ 

hard for os still. Sir John replied, If thou X, C. B. If but ever a > word that Mr. 
wilt but act, I will hatch enough to hang Haw- Brown says bd true, it is as foul a coospira^ ail 
kins. Larimore replied, But how shall we ever was hewd of. ^ 

bring this to pass? Sir John Croke made an- About this time sir John Croke stole ^ 
swer, Canit not thou convey apme gold or from the bench, without takiUfpMs leafe^ef ' 
silver into into Mr. Ilaarkins’k house, and have I^rd Chief Baron, or any of the Josepobs. 
a warrant ready to search hi* house, and then My X. C. B. said, Is this sir John Crolm a 
oitrwuth b done?] Larimore replied, Sir, if gentleman, and contrives sech plots as this# 
We coaid but bring this to pass, it might do I never in all my days heaid of tM likes But | 
well, but I know not how. Sir John Croke think once in this place 1 met with one seine- 
said to Larimore, Do you but go to sir Richard thing like it, but this far eso^s tbac, if tw* »e 
Bigott and iaform him, that yeuhave lostsome true that Mr. Brown hathsaid. , v 

money and goods, and desire his warrant to But you of this Jiiryi there is an hon^JJgs 

search for them, wMch sir Richard neither can (said my lord, poiotieg to Mr. Wil^^ne jj wy 
norwiti deny you, and then take Dick Mayne throws all; if that be «e which he 
the constable, who is on* of lis', and wili'db all that is firtie which Lanmor^ nis sohi'.jpe 
whomverwd desire hull, hod jgd and aeardi Mr. sister hath sworn. 
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. jMirjMprs My lord wbal 1 bare swora^ 
M$ to Hawkins Is true* . ' 

B. repliei), Ciime, Larimore^ tbou 

jl^'^faifirs fsiidf I wish that tbd ground may 
and swajlow me^ if any thing that I have 
imni against Mr«, Hgwkins is false, 
i' £. C. B» repliedi Come; come, Lpnriiiiore,thou 
frk a very vilfaio ; nay, 1 think tkou a devil. 
. TiawkUu* I hope your honour, and this Jury, 
are by this time fully convinced, that sir John 
. Croke is concerned in this plot; for, my lord, 
^iliath appeared ail alone to be the grand coti- 
iriyer of it, as appears by Mr. Brown’s testt- 
nmoy, and by what he said to I^rimore before 
me. apd others. See their charge in those 
wojrdl. 

*1U C. B. Hale replied, I am fully satisfied, 
and eo (1 think^ are all that beard it: And he 

J Sid to the justices, Oentleineir, where is this sir 
ohn Croke ? TImj replied, he is gone. 

JC. C, B. Is sir John Croke gone? He said, 
gentlemen, I m^t not foiget to acquaint you 
(for • I thought that .sir Joim Croke had been 
here still),.. .{that this sir John Croke sent me this 
morning two , sugar-loaves for a present, pray* 
ing me to excuse his absence yesterday. i did 
apt then kimw, so well as now, what he meant 
by them ; but to. save his credit, 1 sent his sugars 
leaves back again. Mr. Harvey, did you not 
sei^ s|r John bis sugar-loaves back again ? 

, Ckrk^ the Jmze. Yes, my lord, they were 
tent bnpk Qgain. 

; C* B« I cannot think that sir John Croke 
beUeves that tlie king’s justices come into the 
try 10 take bribes. 1 rather think, that some 
Other person (having a design to put a trick 
upon him) sent them in his name. And so 
taking the letter out of Ins bosom, shewing it to 
lha justices, said. Gentlemen, do you know this 
hand? To which some of them replied, they be- 
lieved it might be sir John Oroke^ .own hand ; 
drhicb letter being compared with his Mittimus 
(for he had no clerk) and some other of his 
writings there it plainly appealed tq be his own 
hand. So my L. C. B. seeing that (putting op 
the letter again into his bosom), said, he intend- 
ed to carry that to London; and he added far- 

ft lr; that be .would relate the foulness of the 
siness, ns he found, occasions fit for it. 

^ -X* 'B«* said, Mr. Hawkins,- have you any 

IftusA My lord, 1 hope that the joiy, and 
your loedsbip, ’ is fully satisfied as to my inrno- 
,cency, if so, my lord ; but if not, 1 humbly de- 
sire to know wterem I have not given full satis* 
euy thing else shall be ailedged against 
b.raU, cw« tithe and leave toanewer it; 
Wfyy f®***.* eoulident, I can give a fuller 
sraifootion, if what I have said already he too 


Jury,.what do yop 
prwDiiier at the bar desires to know 
Vihilhqr as to the indictment; 
«f «uC, fph mx ^0 iretr.to declare wherein yon 
jNWsai^popeatis^.^; ^ 

Jmy. Ussarnyplamcafe^mylMd* 


C. B« And I think so too; but it is a^ 
very fopl one. 

Xi. C. B.sai4 to me, Sir, have you any more? 

Hawk, My lord, 1 humbly thank your ho- 
nour and the court, for that great patience and 
liberty I have had, and intend to say no more, 
but with Quintiliab I conclude, . Mnnocentia 
* melior quhm eloquentia,’ iunocence is- 
better than eloquence. , 

Mjf Lori Chitf^ Baron Hale’s Directiom to the 
Jury were to this effect : 

. X. C. B* said; You that are of the jury, the 
prisoner ut tlie bar stands indicted for robbing 
this Larimore, and you have beard at large 
both the prosecutor^s evidence to prove Inm 
guilty (which if you do believe) 1 never heard 
a fuller. And^ Cdly, You have also heard the 
prisoner’s defence, wherein (as I think) be bath 
as folly answered the same charge. 1 shall. 
First, repeat the evidence against him, which 
consists of two branches; the first is Uie pro- 
secutor’s proof of this indictment; and second- 
ly, his charging lilm with other crimes of the 
like nature, as the stealing of Chilton’s boots, 
and the picking of Noble’s pocket. 

1. For to prove him guilty of robbing him, he 
observes this method : 

First, He himself swears, that he saw the 
prisoner at Che bar commit the robbery. 

Secondly, His son and sister swear, that 
they saw him run out of the house at the same 
time. 

Thirdly, He brings iu four or five persons 
that swear the gold ring, and the five-sliiUing 
piece, was found in the house of him that is now 
the prisoner atahe bar. 

Fourthly and Lastly, He proves by two wit- 
n^ses, that the gold ring and the five-shilling 
piece WM pawned. to him. 

And for the first of these, Larimore sv^ears, 
that upqn Friday the 18th of September last 
past, he lockl his doors, between twelve and 
one of the clock at noon, and went out (leaving 
no body at borne) to pluck hemp, aliout two 
furlong from bb house, where he stayed with 
the .rest of his family till within an hour and a 
half of sunset ; at which time, he coming home, 
found hb doors open, and ran up into bis cham- 
ber, and there through the chinks of the loft- 
boards be swears that he saw the prisoner, now 
at. bar, ransacking and rifling of a box, in 
which was at that time a hollana apron, and a 
pprse, in which purse was two sold rings, two 
pieces of gold, and nineteen sbillingB in 'silver, 
all which said rings, gold, and rilver, with the 
said apron, lie swears that hedid. see the pri- 
soner now ajt the bar turn out of the said puise, 
tiAe, and feloniously carry away, except oae 
piece or two of the silver, and shews the very 
purse out of which he saw him take them. If 
ypu compare the evidence with the Indictment 

S ou may see the policy hf the prosecutor; for 
e would gmly seem a moderate prosecutor, 
by lodicUDg him for folony only, as the steal- 
^•of rtm and money, &c. Ait by bb evideAco 
beweuld e» ^ledly ebei|9 Im with bnyfeiy 
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*1** he twe^rpr |m> or pickod 

the locks of hia ddoie, aed hoi, ohiob bf Urn 
isthesame. . / ; 

Aod Seooodiy, To corroborate this his dn- 
deoce, he brings id two witnesses 'more, ria. 
Jits son, and sister • Beamiley, and they swear 
that they did, at the same time, see the piv 
soner ibat is now at the bar run otit orLarj* 
more’s house, with a great bunqh of keys in his 
jiaiid, and he hid himself amongst beans and 
weeds: and note the keys, ‘ 


XSW 

lofi lUs a month before the prboner (vis. Mr, 
Hawkins) was committed, wmch must be about 
tlie 19th of Aqgyst, ia68, ^ And in court he 
smars that, he taw ibe.pmner at die bar roh 
bjm of the same gold ring^ and five-shiUing 
piece of silver, upon Friday the IStliefSep- 
tember 1068, an hour and half beforO sunset ; 
all this cannot be true ; und for the warrant, 
that Imrs date a day b^re the nibbeiy was 
committed. Whmupou the jodge said to 


K* L u • Z* j f ^ larknore, Come, thoy art a cuniuiu; fellow, for 

^ ^ *** Larimoje s locks, thoo wentest to sir Richard Figot tor a warrant 

Thirdly, He brings in his son, Dodsworth 
Crokc, the constable, and tithing-tnan, yrhidi 
all swear that they foujd this gold ring aad< five 


on the 17th day and was not robbed until 
IBth day; Larimore,tbou knewest, it seems, upon 
the 17 today, tliat thou sheuldest be robbrnl on 
the 18di day, that the prisoner nOw at the bar 
sjiould rob thee : surely, (boo can’st divine, if 
aU this be true. Again, it is likel v, that when 
the prisoner at the bar was charged with flat fe« 
tony at^ his own doors, the constable likewise 
threatning to break open his house to search, if 
he bad bm guilty, his wife and himdrif having 
the opportunity of going abroad after they hnja 
so cb^ed him, while they wyre gone to oott'* 
suit with sir John Croke, as the prisoner at the 
bar sufficiently proved they did, by the testimoy 
of several witnesses, (as Mr. Head, Mr. San^ 
ders, and others) that in all tliat time he would 
not have made his escape, or at least found n 
more convenient place to convey a ring, pad 
five-shilling piece, than to let it remain all that 
time in a little basket with a few eggs, hanging 
on a pin i Again, who came first into the room 
where this egg-basket hung i Why, Lurimore. 
And who took down the basket ? Larimere. 
Who turned out the eggs? Larimore. And who 
had tlie dressing of the eggs ? Larimore* He is 
a special cook. Tou gentlemen of the jury, it 
is an easy thing for Larimore to iuggle a ring and 
five shilling piece into a basketThe heif^g*4faa 
first that came into the room ; as he put up his 
hand to cake down Che baskec, he might w^th 
ease enough convey such things as those were 
Into it. All this, and many more, are pro- 
bable circumstances to move you and me to 
believe, that it is not possible that the prisoner 
at the bar is guilty 4>f this robbery | imt that 
I must leave to you to consider of. 

Again, The Prisoner at the bar proves the 
whole business to be but a mere contrivance of 
rir John Croktfs and this Larimore^s, on pur- 
pose to ruin bjm, as is fully made manifest by 
the testimony of Mr. BrowD| who justifiei^ that 
upon Wedfieldlsy the 16th of September last 
fmt, and but two days before this pretended 
robbery^ he faeaftl sir John Croke advise this 
l4irimore to fetch a warrant to seardh the bouse 
of the prisoner at the bar, and then tp convey 
gold and silver inca it; whi^ having done, 
chaige with flst/elony, and bring him be- ' 
flm the siM sir John CxciAe, and po other jiis- 
lietb Im then nroims ne to the said Larimore to 

_ , SSmuSmtSTgi^ 

renoe between Hum and the prisoner at the biip at the neat asslsesf which H nowi ae 
bar, as appears 1^ Mr. Wilcox, end that daffi»-<l t uke it, th^ do aim at it. You t , 
lenee beg^ in Imcliielinas teiin» 166f i am< i.jf you da beuere what Mr. sai^ttApa 

btfim sir John Crote lie eonfoitsM^that he had foul a oonsmaOy as ever was heard ofi ^d I 


shilling piece of surer in a basket hanging upon 
a pill, ill the house of the prisoner at the bar 
with a few eggs, which the prisoner at the bar 
the day before had stolen from him. 

And Fourthly and Lastly, He brings in one 
ofbir John Croke’s sons, and Mr. Good, who 
swear, that the one pawned the ring, the other 
the five-shilling piece to Larimore. 

Thus Larimore swears he saw the prisoner 
jrob him, his son and sister swear, that they saw 
him run out of the house, the same time four 
more swear, they found the ring and five-shil- 
ling piece in his bouse upon search : and lastly 
two swear chat the ring and five-shilling piece 
was pawned to him. If all this be true, he 
must needs be guilty; and if so, although I 
have a great respect for his calling, yet tlmt 
shall no ways excuse him, but rather aggravate 
his crime. And thus much touching the In- 
dictment. 

And Secondly, He seems to chaige him with 
other acts of the like nature; as, 1. He brings 
in one Chilton to swear, that the prisoner at 
the bar did steal a pair of boots from.bim, and 
four or five persons swear, that they did hear 
Chilton say be did. 9. He brings in one Boyce 
from London, a person, I think, of no, great 
credit; he swears, that he saw the prisoner at 
the bar two years ago, have his hand in 
the pocket of one James Noble, and that 
Noble said, that he lost a gold ring, and a piece 
of gold at the same time. This (if true) would 
render the prisoner now at the bar obnoxious 
to any jury; thus for the evidence against the 
prisoner at the bar. 

Now . we come to the prisoner’s Defence, 
which because it is so full, I shall be |be briefer 
in it. The parts of his Defence were two, os 
himself observed. 1. He shews howtooim* 

C obable it is. And 3. How, impossible that 
\ ihoaid be guilty of this charge. 
j First, That it is hotiikidj that Larimore was 
imbhed at dl, becanse be did not declare it to 
anV' of bis neighbours, as toon as he saw die 
.robbery comnuCted; again, be varies as to 
the time when it was done, for that he fold hia 
brother Beamsly, that be had lest the ring ana 
fiyefliUliog piece, before there was any 
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fonration, eipecnlly of Public Acts; «iid 
well koowin);^ how mdottnoie aomo will bev 
to mii^ioprcfent this Trial to' die. disadfoii* 
tage of the cetife and prbontn^ it wat 
thought r^ttttke, in defistice of both, and 
for the satisfaction of the people, To make it 
more public ; nor can there be my business 
wherein the people of England are mm 
concerned, than in that wUdi relates to their 
civil and religious liberties, questioned in tbO 
persons above named, at the Old* Bailey, 
the 1st, Srd, 4th, and 6lh, of Sept. 1070/’] 

Present, Sam. starling, mayor; Tho. 
Howell, recorder; Tho. Blud worth, Wiliiain 
Peak, John Robinson, Richard Ford, and Jo- 

To THE English Readm. 

If ever it were time to apeak or write,, it Is 
now, so many strange occurrences requiring 
both. How much thou art concerned in this 
ensuing Trial, where not only the Prisoners, 
but the Fundamental Laws of England, have 
been most arbitrarily arraigned, read, and thou 
mayest plainly judge. 

** Liberty of Conscience is counted a pre- 
tence for j^beliioii, and religious assemblies, 
routs, and riots; and the defenders of both, are 
them, reputed factious and disaffected. 

Magna Charta, is Magna f— — with the 
Recorder of London ; and to demand right an 
affront to the court. 

Will and Power are their great charter, but 
to call for England’s, is a crime, incurring the 
penalty of their Bale-dock, and Nasty-hole, 
nay, the menace of a Gag, and Iron Shackles 
too. 

The Jury, though proper judges of law and 
fact, they would have over-ruled in both, as if 
their Verdict signified no more, than to echo 
back the illegal Charge of the Bench ; and be- 
cause their courage and honesty did more than 
hold pace with the threat and abuse of those, 
who sat as judges, after two days and two 
nights restraint for a verdict, in the end were 
fined and imprisoned, for giving it. 

O ! what monstrous, and illegal proceed- 
ings are these ? Who reasonably can call his 
coat his own ? When property is made sub- 
servient to the will and interest offals judgea; 
or, who Gan truly esteem himself a free mao i 
When all pleas for liberty ere esteemed sedi- 
tion, and the laws, that give, and maintain 
them, so many insignificant pieces of forma- 
iity. 

And what do Amj less than plainly tell us 
so, udio at will and pleasure bmk open our 
locki^ rob our houses, rase their fimndati^, 
imprison our pemms, and fioallj deny ue jua- 
rice to our relief; aaif they then acted moss 
like qfaristten men, when they were most ber- 
barons, in raiuuiggiicfa, as iwly areso; a^ 
hat no sacrifice could be so aceepiable.tD 
as the destiuctioa of thote^ that most fear him. 

** In sliort. That the oonscientions ahotdd 
only be obnosious, andthejostfAsmend^eiir 


m imml num JrnmUf. 

sepb Sbelden, aUetnwa; Jolm Smitli aid 
James iBdvratdi, shorifit; and Riobard-Browiie. 

VO Yes! Thomm Veer. Edward 
Busbelf John HeoMiioadf Charlce wson, Gun 
gory Walklet, Jolin Brightman, William PIuun 
sted, Heiinr Henley, Thomas. Pamask, Hefiry 
Michel, WiUiam iJever, Joba iUily, you shall 
well and truly try, and true deliverance make 
betwiat our sovereign lord the king, aiid the 
prisooers at the bar, according to your evi*' 
dence. So help you God.’ 

The Indictment sets furih, < That Wilkiam 

* Penn, Gent, and WiUiam Mead, late of Lon* 

^ don, linen draper, with divers other persous 

* to tlie jurors unkuown, to the number pf 

* 300, the i4th day of August in the fifid 

religious liberty, the reason, why we should be 
denied our civil freedom, as if to be a Chris- 
tian and an Englishman were inconsistent, and 
that so much solicitude and deep cojitrivnn^, 
should be employed only, to ensnare, and ruin, 
so many ten thousand conscientious familiei^ 
so eminently industrious, serviceable, and ex- 
emplary, wnilst murder can so easily obtabi 
pardons, rapes be remitted, public unclean* 
ness pass unpunished, and all manner of levity, 
prodigality, excess, profaneness, and atheism, 
uuiversally connived at ; if not in some respect 
manifestly encouraged, cannot but be. detest- 
ably abhorrent, to every serious and honeit 
mind. ’ 

Yet that this lamentable ttate is true, aud 
the present project in band, let the I/indon’s 
Recorder, anil Canterbury’s Chaplain bf 
heard. 

** The first in his public pan^yiic, upon Che 

* Spanish Inquisition, highly admiring tqe.prm- 

* dence of the Romish Cbuioli, in the erection 
^ of it, as an excellent way to prevent Scbiivn,' 
which unhappy expretsiop, at once pametb.inn*« 
tence, both against our fundainentid laws^ gnd 
Protestant Reformation. 

The second. In bis printed mercenary Dipi 
course against Toleration, asserting^ for a mem 
principle, * That it would be less injurious to 

* the government, to dispense with prophaoe 

* tiniiloose pecsouft, than to allow a toleratioo 

* in religious dissenters It were to over-do 
tiie business, to my anymore^ where there is 
so much saidalremljr. 

And therefore to conclude, we canqqk 
choese hut admonish all, as’ wdil perpaeotprs 
to relioquish their heady, partiid, and i aly q iys 
proeecufeiaDs, as what will oeitamj issi}diii;j!jMi- 
graoe here, and inevitsble CQndigptpiiiik^ 
hereafter, as those who, yet dilfftdiivire^ 
moderation, however out of .fitiliioa. or made 
rise brand of fanatidim, not to Im oaflN# ov 
menaced, out of that eacoWent temper, to mfim 
their pafm,nad to t^Wse 

humours, and uoister designs of the 
mortal upon eaitbr BOtto reverence aodOOdy 
the eternal just Ood,' before whose g!«t^a- 
nal all must render their aecn»nt%>af mei^ re • 
he willrecamaHmei te.eeeiy pewnn mmmH 
tehisworki.^ - 
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king^ aboat eleven of the clock 
tMi^'^rehooii, the same day, with force nod 

* at^i &c. in the parish of 8t. Bennet Gmce- 

* cHdrch in Bridge-erard, London, in the street 
' eaflad Grace*church street, unlawfully and 
^ tUmuituoutly did nssetnble '^and congregate 
^ themselves together, to the disturbance of the 

* peace of the said lord tite king: and the 

* aforesaid William Penn and William Mead, 

* together with other persons to the jurors 

* aforesaid unknown, then and there so aSsem- 

< bled and congregated together; the aforesaid 

< William Pelin, by agreement between him 

< and William Mead before made*, mid by abet* 

* inent of the aforesaid William Mead, then 

< and there, in the open street, did take upon 

< himself to preach and speak, and then and 
there did preach and speak unto the albresiMd 

^ WiUiain Mead, and other persons there, in 

* the street aforesaid, being assembled autf 

< congregated together, by reason whereof u 

* great concourse and tumult of people, in the 

* street aforesaid, then and there, a long time 

* did remain and continue, in contempt of the 

* said lord the king, and of his law, to the great 

* disturbance of bis*peace ; to the great terror 
and diitisHbance of many of his liege people 

* and sebjeetB, to the ill example of all otliers in 

* the like 4fease ofleuders, ami against the peace 

* of the' said lord the king, his crown and 
‘ dignity/ 

^ What say you, William Penn and William 
lifead, Ofe you Guilty, as you stand . indicted, 
tn manlier and form, os aforesaid, or Not 
Guilty ? 

Penn, It is impossible that we should be 
able to remember the Indictment verbatim^ 
and therefore we desire a copy of it, as is cus- 
tomary on the like occasions. 

Sender. You must first plead to the iii- 
diotment, before you can have a copy of it. 

Pena. I am unacquainted with the formality 
of the law, and therefore before I shall answer 
directly, I request two things of the court. 1. 
That no advantage may be taken aiminst me, 
^ nor I deprived of any benefit, which I might 
' otherwise have received^ 9. That you will 
proifiise me a fair hearing, and liberty of inak- 
mg my defence. 

Coerf. No advantage shall be taken against 
a; you shall have liberty; 'you sfaalL be 

Psilfi. Then I plead Not Guilty in manner 
end fbim. 

What iayeat thou, William Mead, 
iurt thou Geilty in manner and form, as thou 
iUtidest tndkmKl, or Not Guilty i 

Mead. I shall desire the same liberty as is 
jMrpduied William Penn. 

GdairL You shaUkave it. 

Then 1 plead Not^uilty in manner 

the nniil the afternoon. 

Crieri OYmhiit.^ • . 

.. Biiag MfdSmm Penm.emA William 

Mffid tc the bar. 


Ob$er. ' The' seid Prisoners were brought, 
but were set aaide, and other business prose- 
ented. Where we cannot choose but observe, 
that it was the constant and unkind practices 
of tlie court to the prisoners to make them 
wait upon the trials of felons and murderers, 
tliereby designing, in all. probability, both to 
affront and tire them. 

After five hours attendance, the court 
broke up and adjourned to the third instant. 

The 3d of September, 1670, the court sat. 

Crier. O Yes, &c. 

Clerk, ‘ Bring William Penn and William 
Mead to the bar. 

Mayor. Sirruli, who bid you pul off their 
hats? put on their hats again. 

Obur. Whereupon one of the ofiicers put- 
ting the prisoners hats upon their lieuds (pur- 
suant to the order of the court) brought them 
to the bar. 

Record. Do you know where you are ? 

Penn. Yes. 

Record, Do not you know it is the king's 
court. 

Penn. I know it to be a court, and 1 sup- 
pose it to be the king's court. 

Record. Do you not know there is respect 
due to the court ? — Penn, Yes. 

Record. Why do you not pay it then ? 

Penn. I Ho so. 

Record. Why do you not pull off your hat 
then ? 

Penn\ Because I do not believe that to be 
any respect. 

Jiecord. Well, the court sets forty marks a 
piece upon your heads, as a fine for your con- 
tempt of the court. 

Penn. I desire it might be observed, that 
we came into the court with our hats off (that 
is, taken off,) and if they have been put on 
since, it was by order from the bench ; and 
therefore not we, but the bench should be 
fined. 

Mead. I have a question to ask the Re- 
corder; am 1 fined also ? 

Record. Yes. 

Mead. I desire the Jury, and all people 
to take notice of this injustice of the recorder. 
Who spake to me to pull off my hat? and yet 
hath be^puc a fine upon my head. O fear the 
Lord, aind dread bis power, and yield to the 
guidance of his holy spirit, for he it not for. 
from every one of yo#. 

< The Jinjswora again. . 

. Obier. J. Robinson, lieutenant of the Tower, 
disingenuously objected aigainst Edward Bushel, 
es if he had not kissed the book, and therefore 
would have him sworn egein : though indeed 
ii.was on purpose to have made use of his ten- 
derness of conscience in avoiding reiteralkd 
oaths, to have put him by his being a juiymaii, 
apprehending him to be a.person not fit to an- 
swer Uieir aroitrary ends. 

The Clerk read the Indictment, as aforesaid. 
^ Clerk. Crier, call James Cook into the 
court, give him his oath* 


7 
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Clerks James Cook, lay your hand upon the 
book : < The evidence, you •hall give lo tlm 
court, betwixt our sovereign the king, and the 
^ prisoners at the bar, shall be the truth, and 
^ the whole truth, and nothing but the truth. 

* So help you God.' 

Cook, 1 was sent for, from the Exchange, to 
go and disperse a meeting in Gracechurch- 
Street, where 1 saw Mr. Penn speaking to the 
pcoplf^, but 1 could not liear what he said, be- 
cause of tlie noike : I endeavoured to make 
way to take him, but I could not get to him 
for the crowd of people ; upon which capt. 
Mend came to me, ulu>iit the kennel of the 
street, and desired me to let him go on ; for when 
he had done, he would bring Mr. Penn to me. 

Court, What iHicnber do you think might be 
ihore ? 


a tiimhmiAMutdify. 

lite. Sir,< lidd your tongue, I did not dn 
about to iiisiiare you. , 

Fean, 1 desire we vay come more close to 
the point, and tliat silence be commanded iu 
the court. , 

Cr^r. O yes, all manner of persons keep 
silence upon pain of imprisoumeift. Silence 
in the court. 

Fenn, We confess ourselves to be , so for 
from recanting, or declining to vindicate* the 
assembling of ourselves to preach, pray, or 
worship the Paternal, Holy, Just Oih], that we 
declare to all the world, that we do believe it 
to be our indispensable duty, to meet incest 
santly upon so good an account ; nor shall all 
the powers upon earth be able to divert u$ 
from reverencing and adoring our -God who 
made us. 


Cook, About tliree or four hundred people. 

Court, Cull Richard Read, give him his oath. 

Rrad being sworn was usk^, Whotdo you 
know concorning the prisoners at the bar ? 

Read, My lord, 1 went to Gracochitrch- 
Street, where I found a great crowd of people, 
and 1 heard Mr. Penn preach to them ; iind I 
saw capt. Mead speaking to lieutenant Cook, 
but what he said, 1 could not tell. 

Mead, What did William Penn say ? 

Read, There was such a great nuise, that I 
could not tell what he said. 

Mead, Jury, observe this evidence, he saith 
he heard him preach, and yet saith, he doth not 
know what he said. 


Brown, You are not here for worshipping 
God, but for breaking the law ; you do your- 
selves a great deal of wrong in going on iu that 
discourse. 

Penn. I affirm I have broken no law, oor 
am I Guilty of the indictment that is laid to 
my charge ; and to the end the bench, the 
jury, and myself, with these that bear us, may 
have A more direct undei standing of this pro- 
cedure, 1 desire you would let me know by 
what law it is you prosecute me, and upon 
what l.'iw you ground iny indictment. 

Rev, Upon the common-law. * 

Penn, Where is that common- law? 

Ucc, You must not think that 1 am able to 


Jury take notice, he swears now a clean con- 
trziry thing to what he swore before the mayor 
when we were committed : fur now he swears 
that he saw me in Gracechurch-Street,and yet 
swore before the mayor, when 1 was com- 
mitted, that he did not see me there.. 1 appeal 
to the mayor himself, if this be not true. Out 
no answer was given. 

Court, What nuihber do you think might be 
there ? 

Read, About four or five hundred. 

Pena, I desire to know of him what day it 
was f 

Read. The 14th day of August. 

Penn. Did he speak to me, -or let me know 
he was there ? for I am very sure 1 never saw him. 

CUr, Crier, call into the court. 

Court. Give him his oath. 

. My lord, I saw a great number of 

people, and Mr. Penn, I suppose, vras speak- 
ing ; I saw him make a motion with hit hands^ 
and heard some noise, but could not under* 
stand what be said. But for capt. Mead, 1 
did not see him there. 

What sav you, Mr. Mead, were you 

Mead*^ It is a maxim in your own law, 
* Nemo tenetur accusare seipsum,’ which if it 
be not true Latin, I am sure it is true English, 
'* That no man is bound to accuse himself/ 
And why dost thou offer to insnare mC' with 
such a question? Doth not this shew tby 
malice ? Is this like unco a judge, that ought to 
be counsel for the prisoner at the bar ? 


run up so many years, and over so many ad- 
judged cases, which we call common-law, to 
aiistver your curiosity. 

Penn. This answer I am sure is very short 
of my question, for if it bo common, it should 
not be so hard to produce. . ^ 

Rec, Sir, will you plead to your indiplr ' 
ment ^ 

Penn, Shall I plead to an Indictment diiat 
bath no foundation in law ? If it contain thaf 
law you say I have broken, why should yoo 
decline to produce that law, since it will bo 
impossible for the jury to determine, or agr^ 
to bring in their verdict, who have not . tte 
law produced, by which they should measure 
the truth of this indictment, and the guilt, oV 
contrary of my fact ? 

Rec. You are a saucy fellow, speak to the 
Indictment. 

Penn, I say, it is my place to speak to matjtoir 
of law; 1 am arrai|iied a prisoner ; my libortr, 
which is next to life itself, is now coocorhoq : 


which is next to life itself, is now cpocorhoq : 

r >uare many mouths and ears against me, and if 
must not be 'allowed to make the best of tny 
case, it is hard, I sav again, unless you shew 
me, and the people, the lew you ground your 
indictment upon, 1 shdl take it fur granted 
your proceeding are merely arbitrary. 

Oisier. At this time several upon the Bench 
urged hard .upon the Prisoner to hear mm 
down. ^ 

Ree. Tlwquestion is, whether you are Goil^ 

of this ladiotmtot ? . . ^ 

Penn. The question is not, whether ^ 'aih 
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of Ibit Indictment, but tvhetbeir tbit In- 
dictlMt be l^aL It it ton general and iinper- 
iitcl^ answer, to tajr it it the coincnon^law, 
nnleat we knew both where and what it is. For 
where there is no lew, there is no transgression ; 
tful that law which is not in being, is so far 
ftom Mng common, that it is no law at all. 

JUie. XMtt are an impertinent fellow, will 
yoa teach tlie court what law is ? It is ' Lex 
< non scripta/ that which many have studied 
to or 40 years to know, and would you have 
ase to tell YOU in a moment? 

Penn, Certainly, if the common law he so 
bard to be understood, it is far from being very 
cdfiimon ; but if the lord Coke in his Institutes 
hn of any consideration, he tells us. That Com- 
bion-Law is common right, and that Common 
Right is the Great Charter-Privileges: con- 
firmed 9 Hen. S, SO, 35 £dw. 1, 13 Ed. 3, 
S'Coke Instit. 3 p. 56. 

Rec, Sir, you are a troublesome fellow, and 
it is not for the honour of the court to suffer 


you to go on. 

Penn. 1 have asked but one question, and 
you have not answered me ; though the rights 
and privileges of every Englishman be con- 
cerned in ir. 

lUe, If 1 should atiifer you to ask questions 
tHl to-morr<iw morning, you would be never the 


wiser. 

Penn, That is according as the answers are. 

Kec. Sir, we must not stand to hear you talk 
SlI night 

Peitn. I design no affront to the court, but 
to be heard in my just plea : and I must plainly 
tell you, that if you will deny me Oyer of that 
law, which you suggest I have broken, you do 
at 6nce deny me an acknowledged right, and 
^ evidence to the whole world your resolution to 
' saerifice the privileges of Englishmen to your 
suiter and arbitrary designs. 

Take him away. My lord, if you take 
IMitt some course with this pestilent fellow, to 
Slop bit mouth, we shall not be able to do any 
ttfin to night. 

- Jjifi^or. Take him away, take him away, 
Seili turn into the bale*dock. 

Pena* These are but so many vain excla- 
biatioin; is*~ this jnstice or true judgment? 
Must I therefere be taken away because I 

S ad for the fundamental laws of England ? 

wever, this I leave upon your consciences, 
who ate of the jury (and mjr sole judges,) that 
if these ancient fandamental laws, which re- 
late to liberty and property, (and arc not 
limited to particular persuasions in matters of 
telkion) must not be indispensably maintained 
ana obmived, who can say he hsUi right to the 
Ooat upon his b^k? Certainly our* liberties 
are oMoly to Im invaded, our wives to be ra- 
visiied» oar children slaved, our families ruin- 
Od, find our estates led away in triumph, by 
eiery stiirify beggar and tnalicioasioibrmr, as 
their irophiest but our (preteuded) forfeits for 
eeniotenee sake. The Lord of Heaven and 
Xartb will be judge between osm this matter. 
IlsSfl Be siMnt tberei 


Penn, 1 am not to be silent in a case 
wherein I am so much •concerned, and not only 
myself, but many ten thousand families be- 
siaes. 

Obser, They having rudely baled him into 
the Bale-dock, William Mead they left in courts 
who spake as foilowetfa. 

Meed. You men of the jury, here I do now 
stand, to answer to an Indictment against roe, 
which is a bundle of stuffi^foll of lies and fals- 
hoods ; for therein I am accused that I met 
^ vi 6c annis illicite 6c turoultuosb :* time was 
when 1 had freedom touseacarnal weapon, and 
then I thought 1 feared no man; but now I fear 
the living God, and dare not make use thereof 
nor hurt any man ; nor do 1 know I demeaned 
myself as a tumultuous person : 1 say, I arti 
a peaceable man, therefore it is a very proper 
question what William Penn demanded m this 
case, an oyer of the law, on which our Indict- 
ment is grounded. 

Rec, 1 have made answer to that already, 

Aleady turning his face to the jury, snith,Yija 
men of the jury, who are my judges, if the Re- 
corder will not tell you what makes a riot, a 
rout, or an unlawful assembly. Coke, he that 
once they called the lord Coke, tells us what 
makes a riot, a rout and an unlawful assembly. ^ 
A riot is when three or more, are met together 
to beat a man, or to enter forcibly into ano- 
ther man's land, to *cut down liis grass, his 
wood or break down his pales. 

Obser, Here the Recorder interrupted him, 
and said * I thank you, sir, that you will tell me 
what the law is,’ scornfully pulling off his hat. 

Mead, Thou mayest put on thy hat, I have 
never a fee for thee now. 

prown. He talks at random, one while 
an independant, another while some other 
religion, and now a quaker, and next a 
papist. 

Mead, * Turpe tst doctor! cum culpa re- 
* darguit ipsum.’ 

May, You deserve to have your tongue 
cut out. 

PUc, If you discourse on this manner, I 
shall take occasion against you. 

^tad. Thou didst promise me, I should 
have fair liberty to be heard ? why xany I not 
have the privilege of an Englishman ? 1 am an 
Englbhnian, and you might be ashamed ofthis 
de^og. 

Ree, I look upon you to be an enemy te 
the laws of England, which ought to be ob- 
served and kept, nor are you worthy of such 
privileges us otoers have. 

Mead, The Lord is judge between me and 
thee in this matter. 

Obeer, Upon which they took him away 
into the Bale-dock, and the Recoi'der proceeded 
to give the Jury their charae, as followeth : 

Recorder, You have lieard what the In- 
dictment is. It is for preaching to the people, 
and drawing a tumultuous company after them, 
and Mr. Petm was speaking; it they should not 
be disturbed, you see they will go on ; there 
are three or four witnesses that have proved 
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■thii, that he did preach there ; that Mr. Mead 
did allow of it ; afcer this you have heard “by 
substantial witnesses what is said against them : 
now we are upon the matter of fact, which you 
are to keep to, and obseree, as what hath been 
fully sworn at your peril. 

Obser, The prisoners were put out of the 
court into the Bale-dock, and the charite aiveii 
to the jury in their absence, at which W. Peon 
with a very raised voice, it being a considerable 
distance from the bench, spake. 

Penn, I appeal to the jury who are ray 
Judges, and this great nsseiiiblv, whether the 
proceedings of the court are not most arbitrary, 
and i*oid of all law, in oiVering to give the jury 
their charge in the absence of the prisoners ; 
I say it is directly opposite to, and destructive 
of the undoubted right of every English prisoner, 
as Coke, in the 2 Inslit. 29. on the chap, of 
Magna Chnrta. 

Obser, I'he Recorder beriig thus unexpect- 
edly lashed for his extra judicial procedure, said 
with an enraged smile, 

Jiec, Why, ye are present, you do hear, do 
you not ? 

Penti, No thanks to the court, that com- 
manded me into the Bale-dock; and you of the 
jury, take notice, that 1 have not been heard, 
neither can you legally depart the Ctuirt before 
I have been fully heard, having at last ten or 
twelve material points to offer, in order to 
invalidate their Indictment. 

liec. Pull that fellow down, pull him d»)wn. 

Mead, Are these according to the rights 
mnd privileges of Englishmen, that wc should 
not he heard, but turned into the Hale- 
dock, for making oiir defence, and the jury to 
have their charge given them in our absence ? 
1 say these are barbarous and unjust pro- 
ceedings. 

liec. Take them away into the Hole : To 
hear them talk all night as they would, that I 
think doth not become the lionour of the court 
and I think you (i. e, the jury) yourselves 
would be tired out, and nut have patience to 
bear them. 

Obser. The Jury were commanded up to 
agree upon their verdict, the prisoners renrain- 
ing in the stinking hole. After an hour and a 
half's lime eight came down agreed, but four 
remained above ; the court sent an oibcer for 
them, and they accordingly came down. The 
Bench used many unworthy threats to the four 
that dissented ; and the Recorder, addressing 
himself to Bushel, said^ ‘ Sir, you are the cause 
• of this disturbance, and manifestly shew your- 
^ self an abettor of faction ; I shall set a mark 



you near this 14 years; you have thrust yourself 
upon this jury, because you think there is some 
•ervice for you : I tell you, you deserve to be 
indicted mure than any man that hath been 
brought Co the bar this day. 

Buehei, No, sir John, there were threescore 
before me, 'tnd I would willingly have gof off, 
but could not. 

VOL. VI. 


Bloodw. I said, when I saw Mr. Bushel, 
what I see is come to pass, for I knew he 
would never yield. Mr. Busliel, we know what 
you are. 

Sirrah, you are an impudent fellow, 1 
will put a mark upon you. 

Obser. They used much menacing language, 
and behaved themselves very imperiously to the 
jury, as persons not more void of justice than 
9t)ber educ«\tion : Afier ibis b:irb:iroiJs usage, 
they sent ibem to consider of b:inging in their 
verdict, and alter some considerable time they 
returned lo the Court. hiiU nce was called for, 
and the jury called by their name.*?, 

Cier. Are you agreed upon ytuir verdict ? 

Jtny. Yes. 

Cler. Who shall speak for you ? 

Jarif. Our Foreman. 

Clerk, Loi>k upon the prisoners at the bar; 
liow say you } Is William IVnn Ciiiiity of the 
rnattCT whereof he siaiuis indicteil in iiiannet 
and form, or Not fSiiilty f 

Foteman. Guilty of speaking in Grace* 
cliurch- street. 

Court. Is that all 

Puremun. That is all I have in commission* 

llec. Yon h.id us good say nothing. 

Muif. Was it not an unlawful usticmbly ? 
You mean he was speaking to a tumult of 
people there ? 

Foreman, My Lord, This is all I had in corn* 
mission. 

Obser. Here some of the jury seemed to 
buckle to the questions of the Court : upon 
which, Bushel, JIummomi, and some others, 
opposed themselves, and said, they alfowcd of 
no such word as an unlawful asseinhlyin their 
Verdict; at which the Recorder, Mayor, 
Robinson and BU)f)dworih took great occasion 
to vilify them with most opprobrious language ; 
and this verdict not serving their turns, ilia 
Recorder Cfxprcssed himself thus ; 

liec. The law of England will not alloiV 
you to part till you have given in your Verdict. 

Juri/, We have given in our Verdict, and 
we can give in no other, 

Hec. Gentlemen, you have not given in 
your Verdict, and you had as good say nothing ; 
therefore go and consider it once more, that 
we may make an end of this troublesome busi- 
ness. 

Jury. We desire we may have pen, ink, ami 
paper. 

Obser. The Court adjourned for half an 
hour ; which being expired, tha Court returns, 
and the J ury not long after. 

Tlie Prisoners were brought to the bar, and 
the Jury^s namei called over. 

Clerk. Are you agreed of youf Verdict? 

Jury. Yes. 

Clerk. Who shall speak for you ? 

Jury. Our Foreman. 

Clerk. What V.v you ? Look upon th% 
prisoners : Tv Willmiu Penn Cinlty in manner 
and form, as he stands indicted, or Not Guilty? 

Foreman. Here is our V’^erdict; hoidinu 

3 U 
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forth a piece of paper to the clerk of the peace> 
iviiich follows . 

^ We the Jurors, hereafter named, Ho find 

* Willinin Penn to be Guilty of speaking or 

* preaching to an assembly, met together in 

* Gracechurch-street, the 14th of August last, 

* ]G70. And that William Mead is Not Guilty 

* of the said Indictment/ Foreman Thomas 
Veer, Kdwnrd- Bushel, John Hammond, Henry 
IJenleYf Charlts Milson, Gregory Walklet, 
John Baily, Willinin Lever, Hfenry Michel, 
J(»hn Biightmaii, James Damask, Wil. Plum- 
sted. 

Obsfr. This I)oth Mayor and Recorder re- 
sented at so high a rate, that they exceeded the 
btxunds of all reason and civility. 

Maj/or, What, will you be led by such a 
silly frilow as Hus!}!''!? an impudent canting 
f».llow? I waiT.int you, yon shall come no more 
n|inn juries in hasU': Yon are a furciuaii in- 
ih’cd, adrJres-jing liimsclf to the foreinan, I 
tlioiiglit you had undcibiood your place better, 

Rrcovdt r, (Jeiitlemen, you shall not he dis* 
missed till we have a vc‘rdict that the court will 
iicct'pt ; and you shall be locked up, without 
meat, drink, tire, and tobacco ; you shall not 
think thus to abuse the court; we will liave a 
\erJict, by the help of Gud, oryou shall starve 
for it, 

PcfiH. My jury, who are my judges, ought 
not to be thus menaced ; their verdict should 
be free, utul not compelled; the bench ought 
to wait upon tliem, hut not forestal ihcm. 1 
do desire that justice may he done me, and 
that the arbitrary resolves of the bench inny 
not be made the measure of my jury*s ver- 
dict. 

H^'cof'tlfr, Stop that prating fellow’s mouth, 
or put him out of the court. 

Mai/or. You have heard tliat he preached, 
that he gatliercd a company of tumultuous peo- 
ple, and that tiiey do not only disobey the 
martial power, hut civil also. 

Penn. It is a great mistake ; wc did not 
make the tumuli, but they that interrupted us: 
The jury cannrjthcsu ignorant, as to think, that 
we met there, with a design to disturb the civil 
eace, since (1st) we w'cre by force of arms 
ept out of our lawful house, and met as near 
it in the street as their soldiers would give us 
leave ; and (2dly) because it was no new thing 
(nor with the circumstances expressed in the 
indictment), but what was usual and customary 
with us : It is very well known that we are a 
peaceable people, and cannot offer violence to 
any man. 

Obsi'r, The court being ready to break up, 
and willing to huddle the prisoners to their 
gaol, ami the jury to their cimmber, Penn spoke 
Hi follows : :• 

Peiin/ The agreement of 1*2 men is a ver- 
dict in law, and such a one being given by the 
jury, 1 rec|hire the clerk of the peace to record it, 
us he will answer it at his peril. And if the jury 
bring ill another verdict contradictory to this, I 
ufiirm they are perjured lueu ia laws And look- 


ing upon the jury, said, You are Englishmen, 
mind your privilege, give not away your right. 

Bubh. &c. Nor will we ever do it. 

Ob%er, One of the jury-men pleaded in- 
disposition of body, and therefore desired to be 
dismissed. 

Maj/or, You are as strong as any of them ; 
starve them ; and hold your principles. 

Recorder. Gentlemen, You must be con- 
eiited with your hard fate, let your patience 
overcome it; for the court is resolved to have 
a verdict, and that before you can be dismissed. 

Jury. We are agreed, we are agreed, we are 
agreed. 

Obscr. The court swore several persons, to 
keep the Jury all night v\ithouC meat, drink, 
Gre, or any other accomnjodation ; they had 
not so much as a cliambcr-pot, though desired. 

Crier. O Yes, &c. 

Obser» I’hc court adjourns till 7 of the clock 
next morning (being the 4lh instant, vulgarly 
called Sunday, at which time the prisoners were 
brought to the bar: I'he court sat, and the 
Jury culled to bring in their verdict. 

Crier. O Yes, &c. Silence in the court,^ 

upon pain of imprisonmeut. 

The Jury’s names called over. 

Clerk. Arc you agreed upon your verdict? 

Juty. Yes. 

Clerk. Who shall speak for you? 

Jury. Our foreman. 

Clerk. What say you? Look upon the pri- 
soners at the bar; is William Penn guilty of 
the matter whereof he stands indicted, in man- 
ner and form as aforesaid, or Not Guilty ? 

Foreman. William Penn is Guilty of speak- 
ing in Gracechurch-Strect. 

Mayor. To an unlawful assembly ? 

Bush. N o, my lord, we give no other ver- 
dict than what we gave last night; we have no 
other verdict to give. 

Mayor. You are a factious fellow. I’ll take 
a course with you. 

Blood. 1 knew Mr. Bushel w'ould not yield. 

Bush. Sir Thomas, I have done according 
to iny conscience. 

Mayor. That conscience of yours would cut 
my throat. 

Bush. No, iny lord, it never shall. 

Mayor. But I will cut yours so soon as I 
can. 

Recorder. He has inspired the jury ; he has 
the spirit of divination, methinks I feel him ; 
T will have a positive verdict, or you shall starve 
for it, 

Penn, I desire to ask the Recorder one 
question. Do you allow of the verdict given of 
William Mead? 

Recorder, It mnnot be a verdict, because 
you were indicted for a conspiracy, and one 
being found Not Guilty, and not tJie other, it 
could not be a verdict. 

Penn. If Not Guilty be not a verdict, then 
yob make of the jury and Magna Cliarta but a 
mere nose of wax, 

Meud, How ! is Not Guilty no verdict? 
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Itec. No, it is no Verdict, i 

Penn. I atrirm, that the consent of a jury is 
a Verdict in law ; and if Williani Mead be Not 
Guilty^ it consequently follows, that I am clear, 
since you liave indicted us of a conspiracy, and 
I could not possibly conspire alone. 

Obser, There were many passages, that 
could not be taken, which past between the 
Jury and the Court. The Jury went up again, 
having received a fresh charge from the Bench, 
if possible to extort an unjust Verdict. 

CVy. O Yes, &c. Silence in the Court. 

Court. Call over the Jury. VVliirh was done. 

Clerk. What say you? Fs William Penn 
Guilty of the matter whereof he stands indict- 
ed, ill manner and form aforesaid, or Not 
Guilty ? 

Forem. Guilty of speaking in Gracechurch- 
slreet. 

Hec. What is this to the purpose ? I say, I 
will have a verdict. And speaking to F.dw. 
Bushel, said, You are a factious fellow; F will 
set a mark upon you ; and whilst I have any 
thing to do in the city, 1 will have an eye upon 
you. 

Mayor. Have you no more wit than to be 
led by such a pitiful fellow ? F will cut his nose. 

Penn. It is incolorablc that my jury should 
be thus menaced : Fs this according to the fim- 
daniental laws ? Are not they my proper judges 
by the Great Chaiter of England? \Vhat hope 
is there of ever having justice done, when 
juries are threatened, and their verdicts reject- 
ed ? I am concerned to speak, and grieved to 
see such arbitrary proceedings. Did not the 
lieutenant of the Tower render one of them 
worse than a felon ? And do you not plainly 
seem to condemn such foe factious fellows, 
who answer not your ends ? Unhappy arc those 
juries, who are threatened to be lined, and 
starved, and ruined, if they give not in Verdicts 
contrary to their consciences. 

liec. My lord, you must take a course with 
that same fellow. 

Mayor. Stop his mouth ; gaoler, bring fet- 
ters, and stake him to the ground. 

Penn. Do your pleasure, I matter not your 
fetters. 

Rcc. Till now I never understood the reason 
of the policy and prudence of the Spaniards, in 
suffering the inquisition among them : And 
certainly it will never be well with us, till some- 
thing like unto the Spanish inquisition be in 
England. 

Obser. The jury being required to go toge- 
ther to find anotiier Verdict, and sted lastly re- 
fusing ic (saying they could give no other Ver- 
dict chan what was already given) the Recorder 
in great passion was running off the bench, with 
these words in his mouth, * I protest I will sit 
* here no longer to hear these things at which 
the Mayor calling, Stay, stay, he returned, and 
directed himself unto the Jury, and spoke as 
followeth : 

Rec, Gentlemen, we shall not be at this 
trade always with you : you will find the next 
sessions of parliament there will be a law made. 
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that those that will not conform shall not have 
the protection of the law. Mr. Lee, draw up 
another Verdict, that they may bring it in 
special. 

Txe, I cannot tell how to do it. 

Jury. VVe ought not to be returned, having 
all agreed, and set our hands to the \T*rdict. 

Rer. Your Verdict is nothing, you play upon 
the Court; I say you shall go togethir, and 
bring in another Verdict, or you shall starve ; 
and F will have you carted about the city, as in 
Edward Srd’s time. 

Forem, VVe have given in our Verdict, and 
all agreed to it ; and if we give in another, it 
will be a force upon us to save our li\es. 

AFayor. 'fake tl.eni up. 

Offic. My l-.ord, they will not go up. 

Obser. The Mayor spoke to the slicriff, and 
ho came off his seat, and said, 

Shcr. Come, gentlemen, you must go up ; 
you see I am coinmanded to make you go. 

Obser. Uj)on which the Jury went up ; and 
several sworn to keep them without any ac- 
commodation, as aforasaid, till they brought in 
their Verdict. 

L’ry- G yes, &c. The Court adjourns till to- 
morrow morning, at 7 oVdock. 

Obser. The prisoners were remanded to New- 
gate, where they remained till next morning, 
and then were brought unto the Court, which 
being sat, they proceeded as followeth. 

G yes, &c. Silence in the Court, upon 
pain of imprisonment. 

C/er, Set William Penn and William Mead 
to the bar. Gemleincn of* the Jury, answer Ui 
your mimes ; 'I'ho. Veer, Krlw. Biibhel, John 
llainnioiid, Henry Ileidy, Henry Mitchell, Jolui 
Brifihrnuin, Charles ALUun, Giegnry Wnlklet, 
John Baily, William lA'aver, Jiimei D*ima?:k, 
William IMumstead. Are you all agreed of 
your V’crdict ?— Yes, 

CVfr. Who sliali speak for you ? 

Jury. Onr foreman. 

Cler. J.ook upon the prisoners. What say 
you ? Fs William Penn Guilty of the matter 
whereof he stands indicted, in manner uutl 
form, &c. or Not Guilty ? 

Foreman. Here is our Verdict in writing, 
and our hands suhscrihed. 

Obser. The clerk took the Paper, ?iut was 
stopt by the Recorder from reading of it ; and 
he commanded to ask for a positive V'erdict. 

Foreman. l*liat is our Verdict ; we have 
subscribed to it. 

Cler, How say you ? is William Penn Guilty’, 
&c. or Not Guilty. 

Foreman. Not Guilty, 

Cler. How say you ? is William Meat ■' Guilty, 
&c. or Not Guilty ? 

Foreman. Not Guilty. 

Cfcr. Then hearken to your Verdict ; you 
say that William Penn is Not Guilty in manner 
and form as he stands indicted ; you say that 
William Mead is Not Guilty in manner and 
form as h® stands indicted, and so you say all r 

Jury. Yes, we ilo so. 

Obttrv. lliv Bench being unsatisfied with 
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the Verdict, cominauded th»t e^ery person 
should distinctly answer to tlieir names, and 
give in their Verdict, which they ununimously 
did in saying, Not Guilty, to the great satis- 
faction of tlie H«seuibiy. 

Rec, I am sorry, gentlemen, you have fol- 
lowed your own JudgiriciiCs and opinions, ra- 
ther titan the good and wholesome advice 
which was given you ; (iod keep my life out ol 
your hands , but for this* the Court tines you 

* See Tlirogmorion’s Case, vol. 1, p. 901 ; 
and the Case of Litburnc's Jury, *Aug. 1653, 
««/«*, vol. 5, p. 415. 

“ rhe practice herctotiire in use of titling, 
imprisoning or otherwise punishing jurors, 
merely at the discretion of' the court, for finding 
their verdict contrary to llie direction of the 
judge, was urbitraiy' unconstitutional and ille* 
gal ; and is treated 'as sucli by sir I'hoinas 
8inith, 1^00 years ago ; who accounted such 
doings to be very violent, tyrannical and con- 
trary to the liberty and custom of the realm of 
England. [Smith's Corninonw. 1. 3, c. 1.1 For, 
as sir Mattliew flale well observes [^Z Ilal. P. 
C. 313.] it would be a most un'nappy case for 
the judge himself, if the prisouer's fate de- 
pended upon his directions : — unhappy also 
for the prisoner; for if the judge's opi- 
nion must rule the verdict,' the trial by jury 
would be useless. Yet in many instances [l 
Lev. 9. T. Jones, 163.] where contrary to 
evidence the jury have found the prisoner 
Guilty, their verdict Irath been mercifully set 
fisicle, and a new trial granted by the court of 
KingVbench ; for in such case, as hath been 
said, it cannot be. set light by attaint. But 
there hath yet been no instance of granting a 
new trial, where the prisoner was acquitted upon 
the first [^2 liawk. P, C. 142]." Blackst. Comm, 
b. 4, c. 27, p. 361. 

This practice of Fining is well treated by 
Hale, as follows ; 

** If a bill be against A. for murder, and the 
grand inquest upon the evidence before ihetii, 
or their own knowledge be satistied that it was 
but per infltf luniton or sc dfJ'cndcndoj and ac- 
cordingly return the bill specially, the court 
may lemund thiin to consider better of it, or 
may bear the evidence at the bar, and accord- 
ingly direct the grand inquest ; but I have 
known a judge blamed for setting a fine upon 
the grand inquest fur such a return, because in 
truth it comes not up to felony. 

But if a bill goev out against B. for murder, 
and it doth conUurt dc ptrsonA occidentis, may 
the grand inquest tind the hill for manslaughter 
and iguoruititts for the murder ? and is the court 
bound to receive such a return ? 

In this case, of all hands it is agreed [upon 
this Ernlyii remarks, ** This is far from being 
agreed of all hands, for such an anticipation of 
the evidence by the grand jury is what they 
cannot avoid, they being bound ,hy their oath 
as much as the petit jury, ro present the whole 
mill and nothing but the truth ; nor do they 


40 marks a man ; and imprisonment till paid. 
At which Penn stepc up towards the bench, 
and said : 

Penn. I demand my liberty, being freed by 
the Jury. 

iHuvor. No, you are in for your tines. 

Penn. Fines, for whqt ? 

Mayor. For contempt of the Court. 

Penn. 1 ask, if it be according to the fun- 
damental laws of England, that any English- 

in this case so properly determine matter of 
law as matter of fact ; for whether murder or 
not depends upon a preconceived malice, which 
though it is to be presumed, where ho provo- 
cation appears, is matter of fact, and proper 
for the consideration of a jury.’*] that the grand 
jury is to blame, because they take upon them 
to anticipate the evidence that is to be given to 
the petit inry, and so determine matter of law 
which belongs to the court to determine, and 
by t.iis means many murders may escape under 
the disguise of manslaughter, and so escape with 
their clergy. 

Some therefore have made it a practice to 
set a line upon the grand jury in this case, and 
it hath proceeded so far as to line petit juries 
also in such like cases ; whereof liereafter. 

** That which I think herein and in other 
oonccaliuciits of grand inquest'^, is as tidlows : 

1, That the court may receive such a re- 
turn from the grand inquest, and it is a matter 
of dincretioii, especially if upon inquiry from 
the indictors or witnesses, or upon view of their 
examiuntions it doth plainly appear, that the 
crime amounts to no more. 

2. That barely upon such a return no fine 
can he set upon the grand inquest, unless the 
evidence to the graiiU inquest he given at the 
bar ill the presence of the court ; tor otlierwise 
the court caiuiot understand whether the grand 
inquest doth well or ill in such case. 

I “3. That if the evidence to the grand in- 
I quest be given at the bar upon an indictment 
[\ the King's bench, and the grand inquest will 
not find a hill according to the direction of that 
court; as for iiisrance, will find a man Guilty 
only se dr/endendOf or of inaiislanghter when it 
is murder, tliat court may sec a tine upon the 
grand inquest, and so it liath been practised ; 
for it is the highe:;t court in England of ordinary 
justice, especially in criminal causes. 

4. That if the justices of Oyer and Ter- 
miner .or gaol-delivery, having heard the evi- 
dence at tiie bar, the grand inquest vyiil not 
find according to their directions, the justices 
may bind them over by recognizance into the 
King's-bencli, and upon an inforniaiion against 
them they may he fined. 

** 5. That in such a case justices of peace. 
Oyer and Terminer or gaol-delivery may, act 
cording to the statute of 3 H. 7, c. 1, impannel 
another inquest to enquire of their conceal- 
ments, and thereupon sec tines upon them. 

6. But ill my opinion fines set upon grand 
inquests by justices of the peace. Oyer and 
Termiaer or gaol-delivery for conccalmenti or 
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man should be fined or amerced, but by the 
judgment ol liis peers or jury ; since it express- 
ly contradicts the 11th and iiDrb chapters of 
tlie Great Charter of England, which say, * No 
* freeman ought to be amerced but by the oath 
‘ of good and law ful men of the vicinage.* 

Jicc. Take him away, take him away, take 
him out of the Court. 

Penn. I can never urge the fundamental 
laws of England, but you cry. Take him awny, 
take him away. But it is no wonder, since the 
Spanish Inquisition hatii so great a place in the 
Recorder's heart. God Almighty, who is just, 
will judge you all for these tilings. 

iJbstrv. They hauled the prisoners into the 
Balc'dock, and from thence sent them to New- 
gate, for non-payment of their fines ; and so 
were their Ju^y. But the Jury were afterwards 
discharged upon an Habeas Corpus, returnable 
in the Common-Pleas, where their corniniuiieiu 
was adjudged illegal. 

See the next Case. 

non>presentments in any other manner, are 1 
not warrantable by law ; and thoiigli the late 
practice hsith been for sucli Justices to set filler 
arbitrarily, yea not only upon grand incpitsts, 
but also upon the petit jury in criminal causes, 
if they find not according to their directions, it 
weighs not much with me tor tiuse reasons; 1. 
Because I have seen arbitrary practice still go 
from one thing to another, tlie fines set upon 
grand inquests began, (hen they set fines upon 
the petit juries for not finding according to the 
directions of the court; then afterwards the 
judges of niu prius proceeded to tine jurors in 
civil causes, if they gave not a verdict according 
to direction even in points of fact ; this was done 
by a judge of assize [Justice Hyde at Oxford. 
Vaugn. ltd.] in Oxtordsliire, amt the fine es- 
treated ; but 1, by the advice of most of the 
judges of England, staid process upon that fine: 
the like was done by ibe same .judge in a case 
of burglary, the fine wasesiieated into (he Ex- 
chequer; liut by tlie like adiice 1 stayed pro- 
cess ; and in die case of Wagstatf [ Vaugli. 153.] 
and other juiMis fined at tlie Old Biuley, for 
giving a verdict contrary to direction, by die 
advice of all tlie judges of England (only one 
dissetAitig) it was ruled to be against law : but 
of this hereafter [c. 42.] 2. .M y second rea- 

son is, because the statute of 3 H. 7, c. 1, pre- 
scribes a way for rheir fining, which would not 
have been if diey iiad been arbitrarily subject 
to a fine befiire. 3. It is of very ill conse- 
quence, for the privilege of an Englishman is, 
that his life shall not be drawn in danger with- 
out due preseiitinoiit or iudicttnenl, and this 
would be but a slender screen or safe-guard, if 
every justice of peace, or commissioner of Oyer 
and Terminer or gaoi-deiivery, may make the 
grand jury present w imt be pleases, or other- 
wise fine them ; and Uicre is no parity of rea- 
son or example betweeu inferior judges and the 
court of Kiug's-bench, wliich is the supreme dr- 
diiiarv court of justice ui sueb coses.*' S Hale’s 
P. C.'ldS. 


1670.— /tt a tumultuous Assembly. [97t> 

The following Article was 'subjoined to the 
account of this Trial printed in 1670 : 

An APPENDIX hy way of DEFENCE for 
the PuisoNEKS, as what inigtit have been 
offered against the Indictuitnt and illegal 
Proceedings of the Court thereon, had they 
nut violently over- ruled and stopped tlietn. 

Upon a sober disquisition into the several 
parts of the liidictmeiit, we find it so wretched^ 
ly defective, as if it were nothing else but a mere 
composition of error, rattier calculated to the 
malicious designs of the judges, than to the least 
Verity of fact ct)minitled by tlie prisont-rs. 

To prove this, what we say \>ill be . a main 
help to discover the arbitrary proceedings of tha 
bench in their frequent menaces to (he jury ; 
as if It weie not so iimch their business to try, 
as to condemn the prisoners ; and that nor so 
much for uny fact tlu y had committed, as what 
the court would liave suggested to the jury to 
have been their fact. 

.Sec. 1. It is the constant common law of 
England, that no iikiii should be taken, iinpri* 
soiK d, amerecd, disseized ot bis free- bold, of his 
libeities or free customs, but by the judgnicnt 
of Ins petM s, wbicb are vulgarly ciillcd a Jury, 
from Jururty liecause they are sworn to do right. 

Sec. 2. The only assistance that is given the 
Jury, in order to a verdict, is ; 

Lirst, tiic Evidence given of die fact com- 
initred, hy the person indicted. 

Sc'Cimdly, the knowledge of that law, act or 
statute tlie Imtictiiient i.s grounded upon, and 
which the prisoners are said to have trans- 
gressed. 

Sec. 3. We shall neglect to mention here how 
much they were deprived of diat just advantage 
the ancient equal laws of England do allow, 
desiguing it for a conclusion of the whole, and 
shall only speak here to matter of fact and 
law. 

Sec. 4. The cviilence, you have read in the 
trial, the utmost import of wtiicli, is no more 
than this ; That VVilliani Penn was speaking 
in Gracious-street, to an assembly of people, 
but knew not whai lie said, wtiich is so great a 
contradiction, as he that runs may read it ; fop 
no man can say anoiher man preaches, and yet 
understand not what lie saith : he mn^ con- 
jtct.ire it, but that ib a lame evidence in law ; 
it might a.s well have been sworn, that he waf 
speaking of law, physic, trade, or any other 
matter of civil concernment. Besides there is 
no law nga nst preaching wliut is trbih ; whe- 
ther it he ill the street, or any udier place : 
nor is it possible, that any man caq truly swear 
that he preached sedition, heresy, &c. unless he 
so heard him, that he could tfll what iiesuid. 

Sec. 5. The evidence further saith, that VVil- 
liam Mead was there, but till being in Gracious 
street be a fault, and hearing a iiiau speak tbo 
witness knows not what, be contrary to 'law^ 
the wbolo evidence is uscleW| and impertinent : 
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but what they want of that, they endeavour to 
supply with Iiidictrneui ; whose parts we pro- 
cmi Ip consider. 

C V 

Exceptions agninii the Indictment. 

Sec. 6. It saith, that the prisoners were 
met upon the 15 th day of August 1670, where- 
ms their own evidence athmis it to be upon the . 
14th day of August, 1670. 

Sec. 7. [That they met with force and arms] 
which is so great a lye, that the court had no 
better cover for it, than to tell the jury, it \vas 
only a piece of form, urging that the man tried 
for clipping of money, this present sessions, had 
the same words used in his indictment. But 
tliat this answer is too scanty, as woll'as it was 
too weak to prevail with the jury : we desire 
it may be considered, that the same words may 
be us^ more of course, and out of form at one 
time, than at another: And though we grant 
they can have little force with any jury in a 
clipper’s case for nicer clipping; yet they ‘are 
words that give so just a ground of jealousy, 
nay, that carry so clear an evidence of illegality 
where they are truly proved and athrmed of any 
meeting, ns tliat they are the proper roots from 
whence do spring those branches which render 
an indictment terrible, and an assembly truly 
die terror of the people. 

Sec. 8. [Unlawfully and tumultuously to 
disturb the peace] which is as true, as what is 
said before, (that is, us false) this will evidently 
appear to all that consider how lawful it is to 
assemble, with no other design than to wor* 
ship God, and their calling a lawful assembly an 
unlawful one, no more makes it so, than to say 
light is darkness, black is white, conclude so 
impudent a falsity true. 

In short, because to worship God can never 
be a crime, no meeting or assembly, designing 
to worship God, can be unlawful. Such as go 
about to prove an unlawful assembly must prove 
die assemblers intent not to worship God, but 
that no man can do, because no man can know 
another man’s intentions, and therefore its im- 
possible that any should prove such an assembly 
unlawful. That is properly an unlawful as- 
sembly, according to the definition of the law, 
wlien several persons are met together, with de- 
sign to use^ violence and to do mischief ; but 
that dissenters meet with no such intention, is 
tnanifesl to the whole world, therefore their as- 
semblies are not unlawful ; he that hath only 
right to be worshipped, which is God, hath only 
right to Institute how he will be worshipped ; 
and such as worship him in that way they ap- 
rebend him to have instituted, are so far from 
eing unlawful assemblers, that therein they do 
but express the duty they owe to God. 

[Tiimultaously] imports ns much as disorderly, 
or an assembly full of noise, bustle, and confu- 
sion, using force end violence, to the iniury of 

E ns, houses, or grounds. But whether re- 
s dissenters in their peaceable meetings, 
t&reiii desiring, and seeking noihiog more tium 
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to express that duty tliey owe to God Almigjhty 
be a tumultuous action, or meeting in the sense 
expressed (and whicii is the very definition of the 
law) will be the question. Certainly such as 
call these meetings tumultuous, as to break the 
peace, offer the greatest violence to common 
words, that can be well imagined : for they 
may as rightly say, siicli persons meet ndulte- 
rously, thievishly, &c. as to affirm they meet 
tumultuously, because they are as truly applica- 
ble ; inr short, such particulars, as arc required 
to prove them such meetings in law, are wholly 
wanting. ‘ * 

Sec. 9. [To the disturbance of the peace.] 

If the disturbance of the peace be but mat- 
ter of form with the rest, as is usually pleaded; 
leave out this matter of form and then see what 
great matter will be left. 

Certainly such assemblies, as are not to the 
breach and disturbance of the peace, are far 
from being unlawful nr tumultuary ; but if the 
peace be broken by them, how comes it the 
evidence was so short f We cannot believe 
it was in favour of the prisoners. This may 
shew all the reusonabldL world, how forward 
some are to brand innocency with hateful 
names, to bring a suspicion, where there was 
none deserved. 

' See. 10. [That the said Penn and Mead met, 
by agreement before hand made.] 

But if persons that never saw each other, 
nor converse together, neither bad correspond- 
ence by any other hand, cannot he said to be 
agreed, to any action, before it be done ; then ' 
the prisoners were far from an agreement ; for 
they had never seen, conversed, nor corres- 
ponded, directly, nor indirectly, before the 
officers came to disturb the assembly : We well 
know how far they would have stretched tlia 
word * Agreement, or Conspiracy;’ but God 
who brings to nought tlie councils of the 
wicked, prevented their cruel designs. 

Sec. 11. [That William Mead did abet the 
said William Penn in preaching.] 

No man can be said to abet another, whilst 
tliey are both unknown to each other, espe- 
cially in this case, where abetting follows agree- 
ing, and agreeing supposes fore-knowledge. 
Nay the word abet in law signifies to command, 
procure or counsel a person, which W. Mead, 
could not be said to . do, in reference to W. 
Penn, they being so great strangers one to ano- 
ther, and at so great a distance ; for the evi- 
dence proves that he was with lieutenant Cook, 
and lieutenant Cook swears he could not make 
bis way to W. Penn, for the croud. 

Sec. 12. [That W. Penn’s preaching and 
speaking caused a great concourse and tumult 
of people, to remain and continue a long time 
in the street.] 

But this is so improbable to believe, that the 
very nature of a tumult admits of no such thing' 
as'preaching; but implies a disorderly multi- 
tude, where all may be said to speak, ' rattier 
than any to hear. 
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Sec. 1. [In contempt oF^thc king aiul bis . 
laws.] * I 

Tliey are so far from contemning the king 
and his iaws^ that they are obliged and con- 
strained by their own principles, to obey every 
ordinance of man for the Lord’s sake, but not 
against the Lord for man's sake, which is the 
question in hand. Besides, their continuance 
there, was not in contempt, but by the permis-' 
sion of the chief olllcer present, thut came 
there by the king's authority ; nor is it for the 
honour of the king that such persons should be 
said to act in contempt of his laws, as only 
meet to honour God and his laws. 

See. 2. [And to the great disturbance of 
the king’s peace.] 

It is fiip froinjdibturhing and breaking the king’s 
peace for men peaceably to nieet to worship 
God ; for it is then properly broken and invaded, 
when force and violence are used, to tite hurt 
and prejudice of persons and estates; or when 
any ihir.g is done that tends to the stirring up 
of sedition, and begetting in people a dislike of 
tlic civil governineiit : But that such things aro 
not practised by us in nur assemblies, either to 
oder violence to mens’ persons and estates, or 
to stir lip the people to sedition, or dislike to 
the civil government, is obvious to all that 
Tisit our assemblies. 

See. 3. [To the great terror and disturbance 
of the king^a liege people and subjects, and to 
the evil example of nil others in the like case 
offending, against the king’s peace, his crown 
and dignity.] 

Were these black criminations ns true ns they 
are wretchedly false, wo should give asjustuii 
occasion, to lose our liberties, as our cruel 
adversaries, are ready to take any to deprive 
us unjustly of them. O! How notorious it is 
to all sober people, thut our manner of life is 
far from terrifying any; and how absurd to 
think chat naked men, in the generality of their 
conversation, known to be harmless and ejuiet, 
should prove a terror or disturbance to the 
people ; certainly, if any such thing should be 
in the time of our meetings, it is brought with 
the cruelty and barbarous actions of your own 
soldiers : they never learned by our example to 
beat, hale before magistrates, fine, and im- 
prison for matters relating to God’s worship; 
neither can they say, we are tlieir precedents : 
for all those adulterous, prodigal, lascivious, 
drunken, swearing, and profane acts, they 
daily commit, and esteem rather occasion of 
brag and boast, than sorrow and repentance ; 
No, they need not go so far, they^ have too 
many, God' Almighty knows, of tiieir own su- 
periors for their example. 

Sec. 4. But we can never pass over with 
silence, nor enough observe the detestable jug- 
gle of such indictments, which we require all 
English and conscientious men to mind, as they 
value themselves in the like occasions. How 
little a grain of iact was proved, yet how spa- 
cious an indictment was made i had it related 
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to the evidence, the bulk had been excusable 
but when it only^ swelled with malicious scaring 
phrases, Co sugg^t to the people, that they 
were the merest villains, the most dangerous 
persons, and designing mutually the subversion 
of the laws, and breach of the peace, to the 
‘lerrifying of the people, &c. 

Wiin can choose but tell them of their ro*» 
[nonce-indictment, thut is so forged ; as it 
,ruly merits another against itself. I'liis 
hey childistdy call form; but had an Ita* 
ian or other stranger been in court, he would 
lave judged it mutter of hict, as- thinking it 
unworthy of n king's court, to accuse men in 
terms, nut legally, truly, or probably due to 
the fact, they ' really hud committed ; as well 
\s that no court would practise it, hut that 
kvhich loved to deprive men of their liberties, 
and lives, rather than to save them; AWeav 
Voltm, 

Sec. 5. Tlad their cruelty and juggle ended 
here itself, they would have spared us the pains 
of any further" observation. Bui that which we 
have to add, on the prisoners behalf, renders 
their actions so ahotninuhlo, in the sight of 
justice, that all honest and ingenious hearts 
fnn«t needs.ahhor their base snares. 

They tell the jury, That being but judges of 
fact only, they were to bring the prisoners iu 
Guilty (chut is of the fact) at their peril ; and 
it was the part of tlie bench, to judge what 
was law ; So that if the jury hud brought them 
ill Gfrffty, without any further ndditiobnl ex- 
planation (though intentionally tliey meant 
only of the fact proved by evidence) yet the 
hencli would have extended it to every part of 
the indictment, and by this impious dclusioti, 
to have perjured a well meaning jury, and 
have hud their barbarous ends upon the inno- 
cent prisoners. But the jury better under- 
standing themselves brought in William Penn 
Guilty of the fact proved, namely. That he was 
sfieaking to some people met in Gracious 
Church-Street, hut not of an unlawful assem- 
bly, so circijinstanriated(the mention of which 
scabbed their design of moulding the general 
answer of Guilty, to their own ends, to the 
heart) nor indeed could they do otherwise ; for 
as well the jury as prisoners, were denied to 
have any law producerl, by Vvhich they might 
measure the truth of the indictment, and guilt 
of the fact. But because the Recorder would 
or could not, perhaps it is so long since he read 
law that he may have forgotten it, we shall per- 
form his part, in shewing what is that common 
law of the land, which in general, he said, the^r 
were indicted for the breach of, and which in- 
deed if rightly undeHtood, is the undoubted 
birthright of every Englishman ; yea, the inhe- 
ritance of iuberitances, ‘ Major Hneriditns venit 

* unicuique nostrum a jure, et Legibus, quam a 

* parentibus/ Coke liistit. 2. 56. 

Sec. 6. All the various kinds or models of 
government, that are in the world, stand eitK^- 
upon will and power, or condition and cob- 
traci; the first, rule by naKo, th* fteondj hf 
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laws; it is our happiness to be born under such 
a constitution, as is most abhorrent in itseU*, of 
all arbitrar^y government, and which is, and 
ever has been, most choice and careful of her 
laws, by wliiclt all right is preserved. 

Sec. 7. All laws are either fuiKlamenfal, and 
so imrnuiahlc ; or superficial and so alterable. 
By the fiist we understand such laws, as en- 
join men to be just, honest, virtiions; to do no 
wrnnK, to kill, rob, deceive, prejudice none ; 
but to do, as one would be done un>o; to 
cherish good, and to terrify wicted men; in 
short, universal reason, which are not subject 
to any revolutions, because no emergency, 
time, or occasion can ever juf'tily a suspension 
of their execution, much less their utter abro- 
gation. 

Sec. 8. By superficial laws we understand, 
sucli acts, laws, or statutes, as are suited if> 
present occurrences ; and »-iiich may ns well 
be abrogated, for the gootl of the kingdom, as 
they ti’ere first made for it. For instance, 
those statutes, that relate to victuals, cloaths, 
and places of trade, tftc. which have ever stood 
whilst the reason of tiicni was in force, but 
when that benefit, which once redounded, fell 
by cross occurrences, they ended nccordiii to 
that old inaxiiii, * cessante ratiniie legis, ccsssit 
* lex Vmt this cannot he said of fuiidmiienlul 
laws, till houses stand without their foundation, 
and F 4 i>ghsh mankind wholly cease to be, 
which brings close upon the point. 

Sec. 9. There is not any country, that has 
more constantly expressed her care and deep 
auiicitude to the preservation of her fiiiuhi- 
l^eutal law», than the English nation : and 
tihoiigli the evil of some particular times and 
person*^ have endeavoured an utter abolition of 
those excellent fundamentaU, which we have 
before defined and defended fi oni any just rea- 
Bou of revolution ; yet (hid Almighty, who is 
always concerned to avenge the cause of jus- 
tice, and those excellent good laws, by which 
it is upheld, has by his prf)videiice befooled 
their contrivances, and halHed their attempts, 
bringing their designs to nau^^ht, and their 
'persons frequently to condign punisfuneut and 
disgrace, their age no antiquary living can as- 
sure us, unless they say, as uld as reason itself: 
but our own authors are. not lacking to infonu 
us, that the liberties, propeities and privi- 
leges of the English iiatitm are very ancient. 

Sec. 10. For Hern in his Mirror of Justice 
(writ in Edward the first’s time) foi. 1. tells us, 
** That after God had abated tlie nobility of 
the Britons, he did deliver the realm to men 
more humble and simple, of the countries ad> 
joining, to wit, the Saxons, which came from 
the parts of Almoign to conquer this land, of 
which men there were foity sovereigns, which 
did rule as companions ; and those princes did 
coil thti realm England, which before was 
named the greater Britain: these, after great 
wars, tribulations and pains, by long time suffer- 
ed, did chuie a king to reign over thm to govern 


the people of God, and to maintain and defend 
their persons, and their good in quiet, by the 
rules of right, and at the beginning they did 
cause him to swear to maintain the holy Chris- 
tian faith, and to guide his people by rigirf, 
with all his power, without respect of persbns, 
and to observe the laws : and after when the 
kingdom was turned into an heritage, king Al- 
fred, that governed this kingdom about 171 
years before the conquest, did cause the great 
men of the kingdom to assemble at London, 
and there did ordain for a perpetual usage, 
that twici^ in the year, or ofttier, if need should 
be, in tune of peace, they should assemble at 
London in parliament ; for the government of 
God’s people, that men might live in quiet and 
receive right by certain usages and lioly judg- 
ments.’’ 

In which parliament (saith our author) ths 
rights and prerogatives of the kings and of thd 
subjects are distinguished and set apart ; and 
particularly by him expressed, too tedious here 
to insert ; amongst which ordinances we find. 

That no man slioidd be imprisoned, but for a 
capital ofience. And if a man should de- 
tain another in prison, by colour of right, where 
there was none, lill the party imprisoned died ; 
he that kept him in prison should be lield guilty 
of murder’ ns you may read p. 33, and p. 36. 

He is declared Guilty of Homicide, by whom a 
mail shall die in prison, whether it be the judges, 
that shall too long delay to do a man right, or 
by cruelty of gaolers, or suffering him to die of 
famine ; or when a man is adjudged to do pe- 
nance, and shall be surcharged by his gaoler 
with irons, or other pain whereof he is depriv- 
ed his life.” And p, 149. That by the ancient 
law of England, it was felony to detain a man 
in prison, after sufilcient bail offered ; where 
the party was plevisable ; every person was 
plevis'.ible, hut he ifiat was appealed of treason, 
murder, robbery or burglary,” p. 35. “ None 

ought to be put iu common prisons, but only 
such ns were attainted, or principally appealed 
or indicted of some capital offence, nr attaint- 
ed of false fir wrongful imprisonment ; so 
tender have the ancient laws and con.Ntitutioiis 
of this realm been of the liberty of their sub- 
I jects persons, that no man ought to he impri- 
soned, but for* a capital offence, at, treason, 
murder, robbery, or burglary.” 

Sec. 11. Nor is Lambard short in his ex* 
cellent translation of the Saxon laws, from 
king Ihu’s time, 712, to Hen. 3, 1100. lo 
oesenbing to us the. great oblitfation, and strong 
condition, the people were wont tt» put upon 
tlieir kings, Jo observe the ancient fundaioen- 
tal tawii, and free customs of this land, which 
were handed down from one age to another. 
And in the t7tli chap, of Edward the Confes- 
sor’s laws, the mention there made of o king’s 
duty is very remark aide. That if he break his 
oath, ur performed not his obligation * Nee 
* iiomen n gi> in eo conscabit-.’ The some 
Lambard farther tells us, that however any nuiy 
affirm Wiiiiam of Normandy to be a cona 
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qaerer ; he was received by the people as Ed- 
ward’s successor, and by solemn oaUi taken, to 
maintain unto them the same laws that his kins- 
man Edward the Confessor did } this doctrine 
wnained in the general, unquestioned, to the 
mgn of king John, who imperiously thought 
that voluntas rrgis, and not salvus populi, was 
suprema lex, or the king's will was the supreme 
law, and not the people’s preservation ; till the 
incensed barons of that time, betook themselves 
to a vigorous defence of their aiiciont rights and 
liberties, and learnt him to keep those laws by a 
due restraint and timely compulsion, which his 
former invasion of them CH'ideticed to the 
world he would never have done willingly. 

• Sec. 1^. The Proposals and Articles of 
agreement, wifh the pledges given to the barons, 
on the behalf of the people by the king, were 
conhrined in lien. 3d’s time, his son and suc- 
cessor; whan the abused, slighted, and disre- 
garded laws, by his father, were thought fit to 
be reduced to record, that the people of Eng- 
land might not for ever after be to seek for a 
written recorded law, to their defence and se* 
curity ; fur, ' misera servkus est ubi jus est 
^ vagum aut incognitum and so we enter 
upon that grand charter of liberty and pri- 
vilege, ill the cause, reason, and end of it. 

Sect. 1. We shall first rehearse it, so far as 
we are concerned (with the formalities of 
Grant and Curse) and shall then say something 
as to the Cause, Reason and End oi* it. 

A Rehearsal of the Material Parts of 
the Great Charter of England. 

" Henry, by the grace of God, king of Eng- 
land, ^c. To all archbishops, or earls, barons, 
sheritTs, provosts, olTicers, and to all bailiffs, 
and our faitliful subjects, who shall see this 
present charter, greeting. Know yc that we 
unto the honour of Almighty God, and for the 
salvation of the souls of our progenitors, and 
our successors, kings of England, to the ad- 
vancement of holy church, and amendment of 
our realm, of our mere and free will have 
given and granted to all archbishops, and 
to all freemen of this our realm, these liberties 
under written, to be holden and kept in this 
our realm of England for evermore. [9 H. 3. 
confirmed SifJ Ed. .3.] 

“ We have granted and given to all freemen 
of our realm, for us, and our heirs for evermore 
these liberties under written, to have and to 
luild to them, and to to their heirs, of us and 
our heirs fore-named. [Chap. 1. the form of 
racient acts, &c. Co. lust. fol. 2.] 

** A freeman shall not he amerced for a small 
fault, but after the quantity of the fault. And 
for a great fault, after the manner thereof, 
imvlng to him his con tenements or free-bold. 
And a merchant likewise shall be amerced, 
saving to him his inerclmudke ; and none of 
the said amercements shall be assessed, but by 
the oath of good and honest men of the vi- 
cinage. [Chap. 14^ # 

VOL. VI.. 
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No freeman shall be taken, or iroprisonedt 
nor be disseized of bis freehold, or liberties, or 
free customs, or. be outlawed, or exiled, or any 
other ways destroyed ; nor we shall not pass 
upon him, nor condeiiui him, hut by lawful 
judgment of his peers, or by the law of the 
land ; we shall sell to no man, we shall deny 
nor defer to no man either justice or right. 
[Chap. 29.] 

And to all these customs, liberties afore- 
said, which' wo have granted to be holder 
within this our realm, as much as appertaineth 
to us and our heirs we sli^ll observe; and all 
men of this our realm, as well spiritual as tem- 
poral, (as inucli as in them is) shall observe 
the same against all persons in like wise. And 
for this our gift, and grant of these liberties, 
and for other contained in our charter of liber- 
ties of our Forest, the archbishops, bishops, 
abbots, priors, earls, barons, knig^s, free- 
holders, and other our subjects, Tiave given 
unto us the fiileenth part of ull their move- 
ables; and we have granted unto them on the 
other part, that neither we, nor our heirs, 
shall procure or do any tiling whereby the li- 
berties in this charter contained shall be in- 
fringed or broken ; and if any thing be^jiro- 
cured by any person contrary to the preMfcsi, 
shall be had of no force nor effect. These 
being witnesses, Boniface archbbhop of Can- 
terbury, &c. We ratifying and approving 
those gifts and grants aforesaid, confirm and 
make strong all the same, for us and our heirs 
perpetually, and by the tenor of these presents 
do renew tlie .same willingly ; and granting for 
us and our heirs, that this charter, in all and 
singular his articles for evenuore shall be sted- 
fastly, firmly, and inviolably observed. And 
if any article in the same charter contained, 
yet hitherto peradveiiture hath not been ob- 
served, nor kept, we will, and by our authority 
royal command, from henceforth firmly they 
be observed. Witness, &c.” 

The Sentence of Curse given by the Bishops, 

w'ith the King’s Consent, against the 

Breakers of the Great Charter. 

In the year of our Lord 1253, the third day 
of May, in the great *hall of the king at West- 
minster, in the presence, and by tlie consent 
of the lord Henry, by the grace of God, king 
of England, and the lord Richard, earl of 
Cornwall, his brother; Roger Bigot, earl of 
Norfolk marshall of England ; Humphry, earl 
of Hereford ; Henry earl of Oxford ; John, 
earl Warren ; and other estates of the realm of 
England: We Boniface, by the mercy of God, 
archbishop of Canterbury, primate of England, 
F. of London, H. of Ely, S: of Worcester, E. 
of Lincoln, W. of Norwich, P. of Hereford, 
W. of SalL u.y, W. of Durham, R. ot Exeter, 
M. of Carlisle, W. of Bath, E. of Rochester, 
T. of St. Davids, bishops apparelled in ponti- 
ficals, with tapers burning, ngaiustibe breakers 
of the churches liberrics, and ot tlielib^ties 
and other customs of this' re:»lni ot England ; 

6K 
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Rlid namcl? these which are coDteined in the | 
Charter of the common Liberties of England, 
and Charter of the Forest, have denounced 
Sentence of Excommunication in this form, by 
the authority of Almighty God, the Father, the 
Son, an«l the Holy Gliost, &c. of the blessed 
aposiles Peter and Paul, and of Ali apostles, 
and ©fall martyrs, of blessed Kdwaid king of 
England, and of all the s»ints of heaven, we 
excommunicate and accursc, and from the be* 
nedts of our holy mother the church we se- 
qnester all those that hereafter w.illingly and 
maliciously deprive or spoil the church of her 
right; and all those that by any craft, or wil- 
lingness, do violate, break, diminish, or change 
the- churches liberties, and free customs con- 
tained in the Charters of the common Liber- 
ties, and of the Forest, granted by our lonl the 
king to archbishops, bishops, and other pre- 
lates of England, and likewise to the earls, ba- 
rons, knights, and other freeholders of the 
realm ; and all that secretly and openly, by 
deed, word nr counsel do make statutes, or ob- 
eerve them being made, and that bring 4n cus- 
toms to keep them, when they he brought in, 
apiinst the said liberties, or any of them, and 
wli JImM that shall presume to judge against 
Riid all and every such person, before 
mentioned, that wittingly shall commit any 
thing of the premises, let them well know that 
they incur the aforesaid Sentence ipto/acto,'^ 

A CoHriRstATioK of the Charters and Li- 
berties of England, and of the Forest, 
made the S5th Year of Edward the 
First. 

Edward, the gl'ace of God, king of 
England, lo^ of Ireland, duke of Guyan, To 
nil those that these present letters shall hear or 
see, greeting. Know ye that we to the honour 
of wd and to the profit of our realm, have 
granted for us, and our heirs, and the Charter 
of Liberties, and the Charter of Forest, which 
were made by common assent of all the realm> 
in the time of king Henry our father, shall be 
kept in every point, without breach ; and we 
will that the same Charters shall be sent under i 
our seal, as well to our justices of the Forest, ' 
as to others, and to all sheriffs of shires, and 
to all our ocher officers, and to all our cities 
throughout the realm, together with our wTits^ 
in the which it shall be contained, that they 
cause the aforesaid Charters to be published, 
aod to declare to the people, that we have 
confirmed them iu all points; and that our 
justices, sheriffs, mayors, and other ministers, 
which under us have the laws of our land to 
guide, shall allow the same Charters pleaded 
before them in judgment, in all their points ; 
shat is, to wit, the Great Charter, as the com- 
mon law, aud the Charter of our Forest, for 
the Welch of our realm. 

And we will, that if any judgment be given 
iroiri henceforth, contras j to the points of the 
Charter aforesaid, by the justices, or by any 
atUer of our saimtters that hold plea before 
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.hem, against the points of the Charters, it 
»ha!l be undone, and holden for naught. 

And we will that the same Charters shall 
be sent under our seal to cathedral churches 
hroughoiit our realin, there to remain, and 
shall be read beiot e the j^eople two times by 
the year. 

And that all nrcl;bishops and bishops shall 
pronounce the sentence of excommunication 
against all those that by word, deed, or coun- 
^el, ilo contrary te tliii furesaid Charters, or 
that in any point do break or undo them ; And 
that tlie said CkTses be t^i ice a your denounced 
and published by the prelates aforesaid ; and 
if the same prelates, or any of them, be remiss 
in the denuncii.tioii of the said sentences, 
the archbishops of Canterbury and York, for 
the. time being, shall com;/el and dUtrain them 
to the execution of their duties in form afore- 
said.” 

The Sentence of the Clergy against the 

Breakers of the Articles ahove-inciwioned. 

In the name of the Father, the Son, and 
the Holy Ghost; Amen ; Whereas our sove- 
reign lord the king, to the honour of God, and 
of nely church, and for the common profit of 
the realm, hath granted for him, and his heirs 
for ever, these Articles above-written ; Robert 
archbishop of Canterbury, primate of all 
England, admonished all his province once 
twice and thrice, because that shortness will 
not suficr so much delay, as to give knowledge to 
all the people of England of these piesents in 
writing ; we therefore enjoin all persons, of 
what estate 5oeve?r they be, that they, and 
every of them, as much as in them is, shall 
uphold and maintain these Articles granted by 
our sovereign lord the king, in all points: And 
all tho!;e that in any point do resist, or break, 
or in any manner hereafter procure, counsel, 
or in any wise assent to testify or break tliose 
ordinances, or go about it, by word or deed, 
openly or privily, by any manner of pretence 
or colour ; we, the aforesaid archbisht^p, by 
our authority in this writing expressed, do ex- 
communicate and nccurse, and from tlje body 
of our Lord Jesus Christ, and from all the 
company of heaven, and from all the sa- 
craments of holy church do sequester and ex- 
clude.” 

We may here see, that in the obscurest 
times of sotti^^h popery, they were not left with- 
out a senso of justice, and the necessity of 
Liberty and Property, to be inviolably enjoyed, 
which brings us to the cause of it. 

it. The Cause of this famous Charter, was, 
ns we have already said, the encroachments 
that were made by several ministers of precc-^ 
dent kings, that id most became customary, and 
which had never extinguished the free customs 
due to Englishmen : How great care it cost our 
ancestors, it unbecomes us to ijanote, or by our 
silence to neglect; It was that Yoke and Muz- 
zle, which failed not to disable many raging 
bcaii, front entering the pleasant vineyara w 
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English freedoms, that oUierwise would not 
have left a fruitful vine in hting. Anon we 
may give the reader an account of soiue, ivilh 
their wages as well as works. 

2. The ileason of it, is so great, that it seems 
to be its own. It is the very image and ex- 
pression ofjustice, liberty, and property ; points 
of such eminent importance, as without which 
no government chn be said to be reasonable, 
but arbitrary and tyruiinical. It allows every 
man that liberty God and nature have given 
him, and the secure possession of his property, 
from the inroad or invasion of his neighbour, 
or any else of that constitution. It justifies 
no Ilian in a fault, only it provides et^ual and 
just wavs to have the uifeiider tried; consider- 
ing the inulicG of many prosecutors, and the 
great value of liberty and life. 

S, The End of it was the most noble of any 
earthly projection, to wit, The relixing of those 
shaken laws, held for many hundred years, by 
constant claim, liiat they living might be re- 
instated in their primiuve liberty, and their 
posterity secured iu the possession of so great 
a happiness. 

Amongst those many rich advantages, that 
accrue to the free peoj>le of England, from 
this Great Charter; and those many con- 
firmatory statutes of the satijc, wc shall present 
the Reader with the sight of some few, that 
may most properly fall under the consideration 
and inquiry of these present times, as found in 
our Coinmofi Law books. 

1. ** That every Englishman is born free.'^ 

2. That no such freeman shall be taken, 
attached, assessed, or imprisoned, by. any pe- 
tition or suggestion to the king or his coun- 
cil, unless by the indictment or presentment of 
good and lawful men where such deeds be 
done o Kdw. 3. c. 9. 2d Kdw. 3. c. 4. 17 R. 
2 . c. 6. Rut. Pari. 42 Edw. 3. Coke 2 Inst. 46. 

3. That no freeman sliallbe disseized of his 
freehold or liberties, or free customs, 
Hereby is ' intended, saith Cuke, * That lands, 
tenements, goods, and chattels,’' shall not be 
seized into the king’s hands contrary to this 
Great Charter, &c. 43. Ass. p. 12. 43 Edw. 3. 
Coke 8 Inst. 32. Neither shall any such free- 
man be put from bis livelyhood without answer. 
Coke 2 Lust. 47. 

•f 

4. ** That no freeman shall be out-la wed, 
unless he shroud and bide himself voluntarily 
from the justice of the law,” 2 and 3 Phil, and 
Mar. Dier. 114. 143. 

5. No freeman shall be exiled.” Coke 
says there are but two grounds, upon which any 
man may be exiled. One by act of parliament 
(supposing *it not contrary to the Great Char- 
ter.) The other in case of aUuration, for fe- 
lony by the common law, &c. Coke 2 Inst. 47. 

6. No freeman shall be destroyed,” that 
is, he shall not be ** forejudged, of life, limb, 
dis-herited, or put to torture, or death,” every 
oppression against law, by colour of any usorp- 
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ed authority, is a kind of destruction, and it is 
the worst oppression that is done by colour of 
justice. Coke lust. p. 48. 

7. ** That no freetnnn shall be thus taken, 
or imprisoned, disseized, out-iawed, exiled, or 
destroyed of his liberties, freeholds, and firee 
customs, but by the lawful judgment of his 
Peers” (vulgarly called jury). So ttiat the judg- 
ment of any ract or person, is by this funda- 
mental law, referred to the breasts, and con- 
sciences of the jury ; it is rendered in Larin 
* per legale judicium,’ that is lawful judgment;; 
from whence it is to be observed, that the judg- 
ment must have law in it, and be according 
to law, which cannot be where they are nut 
judges, Jiow far the fact is legal, or the con- 
trary ; * Judicium cjuasi Juris Dictum,’ the 
voice of Law and Right, and therefore is their 
verdict not to be rejected, because it is sup- 
posed to be the truth, according to their con- 
sciences; For * Ver dictis’ from * vere dic- 
tum,’ is 'quasi dictum veritatis’ or a true say- 
ing or judgment, 9 Hen. 3. 29. Coke Inst. 1. 
39. Inst. 4. 207. Coke says, that by the word 
Legale three things are implied. 1st. Tliat this 
was by law, before the Stature, and therefore 
this statute but declaratory of the ancient |Aw. 
2d. That their verdict must be legally giim ; 
wherein is to be observed. 1st. The jury ought 
to hear no evidence, but in the hearing and 
presence of the prisoner. 2d. That they can- 
not send to ask any question in law of the 
judges, but in the presence of the prisoner, for, 

^ fie facto jus oritur.’ 3d; The evidence pro- 
duced by the king’s counsel, being given, the 
judges cannot collect tlie evidence, nor urge it 
by way of charge to the jury, nor yet confer 
with the jury about the evidence, but in the 
presence of the prisoner. Coke Inst. 2. 49. 

8th " Or by the law of the land” It is a 
synonimous expression, importing no niorethaii 
by a trial of peers or a jury ; for it is some- 
times rendered not (or) cfisjunctively, but (and) 
which is connect! vely ; however, it can never 
signify any thing contrary to the old way of 
trying by Peers; for then it would be con- 
nected to a contradiction. 

Besides Coke well observes, that in the 4di 
Chap, of the 25th Edw. 3, ' Per Imm teries/ 
imports no more, tlmn a trial by dae process, 
and writ original at common law, which cannot 
be without a jury; therefore, ' Per judicium^ 
' paruiB et per legem terrie,’ signiift the same 
privilege unto the people* Coke Inst. 2. 
page 50. 

Thus have we presented you with some of 
those maxims of law, dearer to our aiicesjtors, 
than life ; because they are the defence of tlM 
lives and liberties of the people of England s ic 
is from this 29th chap, of the Great Charter; 
Great, not for iu bulk, but the privileges m it; 
as from a spacious root, that so inoiiy fruitful 
branches of the law of EngRnd sprinj^ if 
Coke may be credited. But hovr sacred w- 
ever they , have been esteemed, and still are by 
noble and just minds, yet so degenerate are 
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Mfme, in iheir procieedingSi that conscious to 
tt^mtelves pf their baseness, they wilt not dare 
stand the touch of this Great Cliarter, and 
thosp jus^ laws grounded upon it, of which 
number we may truly rank the Inayor, and re- 
corder of London, with the rest of their wise 
cotppaiiioiis, in their late sessions, at the Old 
^ailejs upon the occasion pf the prisoners. 

1. The prisoners were takeD| and imprisoned’ 
without pres^entruent of good and lawful men 
of the vicinage, or the neighbourhood, but after 
a military and tumultuous manner} contrary to 
the Grand Charter. 

2. They refused to produce the uppn 
which they proceeded; leaving thereby the 
prisoners, jury and whole assepib|y in the 
dark. 

, 3. They refused the prisoners to plead, and 
directly withstood that great privilege, men- 
tioned in the first chap. 25 Edw. 1. Where 
all justices, mayors, sheriffs, and other minis- 
ters, that have the laws of ^he land, to guide 
them, are required to allow the said Charter 
to be pleaded in all its points, and in all causes 
that shall come befui’e them in judgment.’' 
Tpr no sooner did William Penn, or his fellow 
prisoner, urge upon them the Great Charter, 
and nthcr good laws, but the Recorder cried, 
Take him away ; take him away, put him into 
the Bale-Dock or hole; from which the recor- 
der can never deliver himself, unless* it be by 
avowing; the laws are not his guide, and there- 
fore does not suffer them to be pleaded before 
him ill iudgmeiit. 

4. They gave the Jury their cliarge, in the 
prisoner’s absence, endeavouring highly to iti- 
sence the Jury against thfin. 

5. The verdict being given, which is in law, 

Dictum Veritatis,” The voice of Truth her- 
self, (because not suitable to tlieir humour) 
they did five times reject it, with many abu- 
sive, imperious, and menacing expressions to 
the jury, such as no precedent can afford us) as 
if they were not the only constituted judges by 
the fundamental laws of the land, but mere 
cyphers only to signify something behind their 
figures. 

6. Though the prisoners were cleared by 
their Jury, yet were they continued for the 
non-payment of their lines, laid upon them, 
for not joulling off their hats, in which the law 
is notonbusly broken. (1st) In that no man 
shall be amerced, but according to the ofience, 
and they have lined each forty marks. (2d) 
They were not merced by any Jury, but at the 
will of an incensed bench.— 'Besides there is no 
law against the bat, and where there is no law 
there can be no transgression, and consequently 
no legal amercement or fine, 0 H. 8, chap. 14. 
ml Iiotv the prisoners were trepanned into it, 
is most ridiculous on the side of the contrivers, 
^lat finding their hats off, would have them 
put on Bispm by their officers, to fool the pri- 
ionem, with a trial of putting them off agaiu, 
which childish conceit not beti^*gratified^hey 
fined them the forty marks a piece. 

T. Instead of accepliiig tbeir verdict as good 
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in law, and for the true decision of the matter, 
according to the Great Charter (that constitutes 
them proper judges, and which bears them out 
with iQauy otlier good laws, in what they agreed 
to, as a verdict, the court did most illegally and 
tyrannically fine and imprison them, as in the 
trial was expressed. And that notwithstanding 
the late just reseiuiiient of the House of Com- 
mons, in judge Keeling’s Case, where they re- 
solved, **That the precedent and practice of 
fining, and imprisoning of juries, for their ver- 
dicts, were illeg'dl.” And here we nimt needs 
observe two things. 

1st. That die fundamental laws of England 
cannot be more slighted, and contradicted in 
an^ thing (next Englishmens being quiet de- 
stroyed) tlniii ill not suffering them to have that 
equal medium, or just way of trial, that the 
same law has provided, which is by a jury. 

2d. That the late proceeding of the court, 
at the Old Bailey, is an evident demou&tration, 
that juries are now but mere formality, and 
that tlie partial charge of the Bench must be 
the verdict of the jury ; for if ever a rape were 
attempted on the consciences of any jury, it 
was there. And indeed the ignorancer'of jurors 
of their authority by law, is the only reason of 
their unhappy cringing to the court, and being 
scared into an Anti-Conscience Verdict, by 
their lawless threats. 

But we have lived to an age, so debauched 
from all humanity and reason, as well as faith 
and religion, that some stick not to turn 
butchers to their own privileges, and conspira- 
tors against their own liberties. For however 
Magna Charta had once the reputation of a 
sacred unalterable law*, and few hardened 
enough, to incur and bear the long curse, that 
attends tlie violators of it, ytt it is frequently 
objected now, that the benefits there designed 
are but temporary, and therefore liable to al- 
teration, as other statutes are. What game 
sucli persons play at, may be lively read, in 
the attempts of Dionisius, Palaris, &c. wfaach 
would have^will and power be the people’s 
law. 

But that the privileges due to Englishmen, 
by the Gr&it Charter of England, have their 
foundation in reason and law : and that lifose 
new Cassandrian ways, to introduce will and 

wer, deserve to be df tested by all per- 
lons professing sense and honesty, and the 
least allegiance touur English government ; we 
shall make appear from a sober consideration 
of the nature of those privileges contained in 
that Charter. 

1. The ground of alteration of any law in 
govemmeDt (where there is no invasion) should 
arise from, the universal disoaminodity of its 
continuance, but there can be nq disprofit in 
the discontinuance of liberty and property^ 
therefore there can be no just ground, of altera- 
tion. 

2. No one Englishman is born slave to ano- 
ther, neither has the one a right to inherit the 
sweat and benefit of the others labour, without 
coDsenti therefore the liber^ and property of 
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an Englishman, cannot reasonably be at the 
will and beck of another, let bis quality and 
rank be never so great. 

3. There can be nothing more unreasonable 
than that which is partial, but to take away 
the liberty and property of any, which are na- 
tural rights, without breaking the law of nature 
(and not of will and power) is manifestly par- 
tial, and therefore unreasonable. 

4. If it be just and reasonable for men to 
do as they would be done by, then no sort of 
men should invade the liberties and properties 
of other men, because they would not be 
served ao themselves. 

5. Where liberty and property are destroyed, 
there must always be a state of force and wur, 
which however pleasing it may he unto the in- 
vaders, it will he cbtceiiied intolerable by the 
invaded, who will no longer remain subject in 
all human probability, tlian while they want as 
much power to free themselves, as their adver- 
saries had to enslave them ; The troubles, ha- 
zards, ill-consequences, and illegality of such at- 
tempts, as they have declined by the most pru- 
dent in all ages, so have they proved most 
uneasy to the most savage of all nations, who 
first or last have by a mighty torrent freed them- 
selves, to the due punishment and great infamy 
of their oppressors ; such being the advantage, 
such the disadvantage which necessarily do at- 
tend rhe fixation, and removal of liberty and 
property. 

We shall proceed to make it appear that 
Magna Charta (as recited by us) imports no- 
thing less than their preservation. 

No iVeenmn shall be taken, or imprisooed, 
or be disseized of his ffcchuld, or liberties, or 
free customs, or he out-lawed, or exiled, or 
any other ways destroyed ; nor we will not 
j^ass upon him nor condemn him, but by law- 
ful judgment of his peers, ike, 

A freeman sliall not be amerced for a 
small fault, hut after the manner of the fault, 
and for a gre:vt fauk after the greatness there- 
of, and none of the saitl amercement shall he 
assessed, huf by tlm ouUi of good and lawful 
men .jf the vicinage.” 

1. ft asserts Englishmen to be free; that’s 
liberty. 

2. That they hav^ free-holds, tliafs pro- 
perty. 

3. That amercement, or penalties, should 
be proportioned to the faults committed, which 
is equity. 

4u That they shall lose neither, but when they 
are adjudged to have forfeited them, in the 
judgment of their honest neighbours, accor- 
ding to the law of the land ; which is lawful 
judgment. 

It is easy to discern to what pass the ene- 
mies of the Great Charter would bring the people. 

1. They are now free-men ; but they would 
have them slaves. 

2. They Imve now right unto their wives, 
children, and estates, as their undoubted pro- 
perty ; hut such would^ob them of all. 

3. Now no man is to be amerced^ ur punished 
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but suitably to his fault; whilst they woeld 
make it suitable to their revengeful minds. 

4. Whereas Che- power oQudgihent lies in 
the breasts and consciences of twelve honest 
neighbours ; they would have it at the discretion 
of mercenary judges ; to which, we cannot 
cliuse but add. That such discourses mani- 
festly strike at this present constitution of go- 
vernment ; for it.being founded upon the Great 
Charter, which is the ancient common law of 
the Land, as upon its best feundntion ; none 
can design the cancelling of the Charter, but 
they must necessarily intend the extirpation of 
the English government ; For where the cause 
is taken away the effect must consequently 
cease. And as the restoration of our ancient 
English laws, by the Great Charier, was the so- 
vereign balsam which cured our former breaches, 
so doubrless will the continuation of it, prove 
an excellent prevention to any future distur- 
bances. 

But some are ready to object, That the 
Great (Charter consisting as well of religious as 
civil rights, the former having received an aU 
teration, there is the same reason, why the lat« 
ter may have the like.” 

To which we answer, That the reason of al- 
teration cannot he the same, therefore the con- 
sequence is false. The one being matter of 
opinion, about faitli and religious worship, 
which is as various as the unconstant apprehen- 
sions of men ; but the other is matter of so 
immutable right, and justice, tJiet all genera- 
tions, however differing in their religious opi- 
nion, have concentered, and agreed to the cer- 
tainty, equity, and indispensalile necessity of 
eserving these fundamental laws; so chat 
ngna Cliarta hath not risen and fnllcn with 
the differing religious opinions, that have been 
ill this land, but have ei^er remained, as the 
stable right, of every individual Englisliinan, 
purely as an EnglisWan. Otherwise, if the 
civil privileges of the people had fallen with 
the pretended religious privileges, of the po- 
pish tyranny, at the first reformation, as roust 
needs be suggested by this objection, our case 
had ended here, that we had obtained a spiri- 
tual freedom, at the cost of a ci\il bondage; 
which certainly was far from the intention of 
the first reformers, and probably an unseen 
consequence, by the objectors to their idle 
opinion. 

In short, there is no time, in which any man 
may plead the necessity of such an action, as 
is unjust in its own nature, which be must un- 
avoidably be guilty of, that doth deface or 
cancel that law by which the justice of liberty 
and property is confirmed and maintained to 
the people. And consequently, no person 
may legally attempt the subversion, or extenua- 
tion of the force of the Great Charter. We shall 
proceed to prove from instances out of both. 

1. An\' judgment given contrary to the §Md 
Charter, is to be undone, and hoiden for 
nought. 25 Edw. t, Chap. 3. 

2: Any that by word, dcid, or counsel, go 
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mntrary to the said Charter, are to be cxcoin- 
tpunicated 4 by tbe bishops; And (he arch- i 
bistMps of Canterbury and York, arc bound to 
conolpel the other bishops to denounce sentence 
Ucordingly, in case of their remissness, or 
.neglect ; which certainly hath relation to the 
etate, rather than the church ; since there .was 
never any necessity of compelling the bisliops 
to denounce sentence in their own case, tliough 
frequently in the peoples. 25 £dw. ], chap. 4. 

3. That the Great Charter, and Charter of 
Forest, be holden and kept in all points, and 
\f any statute be made to the contrary, that it 
shall be hoiden for nought. . 42 £dw. 3, 1. 
Upon which Coke, that famous English lawyer, 
said, ** That albeit judgments in the king’s 
courts, are of high regard in law, and judicia 
lire accounted as juris dicta; yet it is pro- 
vided by act of parliament, tlmi if any judg- 
ment be given contrary to any of the points of 
the Great Charter, it should be hoidcii for 
nought.” 

He further saith, That upon the Statute of 
the 25th of Ed. 1, chap. 1. That this Great 
Charter, and the Charter of Forest, are pro- 
perly the common law of this land, or the law 
IS common to all the people thereof.” 

4. Another statute runs thus, any force 
come to disturb the execution of the common 
law, yc shall cause their bodies to be arrested, 
and put ill prison ; Yc shall deny no man right 
by the king^s letters, nor counsel the king any 
thing, that mny turn to bis damage, or dishe- 
rison. 18 £d. 3, chap. 7. Neither to delay 
right by the great and little seal.” This is the 
judges charge and oath. 8 Ed. 3, chap. 8, 14 
'Ed. 3, 14, 11 R. 2, chap. JO. 

5. Such care hath been taken, for the pre^ 
servatioii of this Great Charter, that in the 25th 
of Ed. 1. It was enacted, **Tbat commis- 
sioners should issue fortli, that there should be 
chosen iu' every shirc-court, by the commonalty 
of. the same shire, three substantial men, 
knights, or other lawful, wise, oud well dispos- 
ed persons, to be justices, which shall he as- 
signed by the kings letters patents, tinder the 
great seal, to hear and deter tuinc, without any 
other writ, but only tlieir commission, sucii 
plaints as shall be made upon all those, that 
commit or offend against any point, coiuuined 
in the aforesaid Charters.” 23 Ed. 1, chap. ]. 

3. The necessity of preserving these Char- 
t's, hath appeared in nothing more, than in 
the care they have taken to confirm them ; 
which as Coke observes, hath been by 32 
parliiunenis confirmed, established, and com- 
manded to be put in execution,” with the con- 
dign punishment they had inflicted upon the of- 
fenders. Coke’ft Proem to tlie second book of 
his lust 

7.. That in tlie notable Petition of Right, 
many of these great privileges, and free customs, 
contained in the aforesaid Charters, and other 
good laws, are recited and confirmed, 3 Car. 1.*. 

8. The late king, in his Declaration, at 

♦ See 2 Cobb. Pari. Hist. 374. 

H ! 


1070. — Trial of Penn and Mead, [988 

Newmarket, 1641, acknowledged, * The law to 

* be the rule of his power.’^ By which he doubt- 
less intended fundamental laws, since it may 
be the great advantage of countries, sometimes 
to suspend the execution of temporary laws. 

Having so manifestly evidenced that venera- 
ble esteem, our ancestors had of that golden 
rule, the Great Charter, with their deep soli- 
citude, to preserve it, fro/n the defacing of 
usurpation and faction. We shall proceed to 
give an account of their just resentment and 
earnest prosecution against some of those, who 
in any age have adventured, to undermine that 
ancient foundation, by introducing an ai4)itrary 
way of government. 

• 1., As judicious Lambard reports in his 
Saxon transhition ; That the kings in those 
days, were by their coronation oaths obliged to 
keep, the ancient fundamental laws, and cus- 
toms of this land” (of which tliis (Jreat Charter 
is but declaratory) so did king Alfred (reputed 
the most famous compiler of laws amongst them) 
give this discovery of his indignation against 
his own judges, for actions contrary to those 
fundamental laws, that he commanded the exe- 
cution of 40 of them,” which may be a sea- 
sonable caveat to judges of our times. 

2. Hilbert de Burgo, once chief justice of 
England (having advised Ed. 1 in the llth year 
of his reign, (in his council hoiden at Oxford) 
“ To cancel this Great Charter, and that of the 
Forest) wasjustly sentenced according to law, 
by his peers, in open parliament. When the 
statute called Confirmationis Cartariim was 
made ; in the 1st chapter whereof^ Magna 
Charta is peculiarly called the common law, 
25 £d. 1, chap. 2. 

3- The Spencers, both father and son, for 
their arbitrary doiiiiiiation, and rasli, and evil 
counsel to Kd. 2, (by w hich he was seduced to 
break the Great Charter) were banished for 
their pains, as Coke relates.f 

4. The same fuse attended Tresilian and 
Belknap, for their illegal proceedings.H 

5. The breach of this Great Charter, was the 
ground of that exemplary justice done upon 
i^mpson and Dudley,* whose case is very me- 
morable ill this point ; for though they gra- 
tified Hen. 7. in what they did, and hud an 
Act of parliament for their warrant, made 
the llth of his reign ; ^ec met they with 
iheir due reward from 'the hands of jus- 
tice, that Act being against equity and com- 
mon reason, and so no justifiable ground or 
apology, fbr those frequent abuses, and oppres- 
sions of the people, they were found guilty of. 
Here what the JLnrd Coke further saith, con- 
cerning the matter, There was an Act of 
parliament, made in the llth year of king 
Hen. 7. jvhich had a fair flattenng preamble, 
pretending to avoid divers mischiefs, which 
were (1st) The high displeasure of Almightj 

•• See 2 Cobb. Pari. Hist. p. 970. 

t Sec vul. 1, p. 23 of this Collection, 

§ Ibid, p, 89. II See vol, 1, p. 283. 
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God. 2d. The great let of the rommon law. 
And (3d) The great let of tlie wealth of this 
land. And the purvieu of that act, tended in 
the execution contrary, tx ^mneiro^ viz. To 
the high displeasure of Almighty God, and the 
great let, nay the utter subversion of the cotn- 
nioii Law, and the great let of the wealth of 
tliis land, as hereafter shall appe.nr ; the sub- 
stance of which Act follows in these words. 

* That from thencefortli, as well justices of ‘ 

* Assize, as Justices of the peace, in every , 

* county, upon information for the king, before 
^ them made, without any finding or presen tineiic 
^ by twelve men, shall have full power and an- 
^ thority, by their discretion ; and to hear and 

* determine all (iftcnceb, ns riots, unlawful us- 

* semHic8,&c. committed and done against any 
^ act or statute made, and not repealed, *&cc* 
(a Case that very inucli resembles this of our 
own times.) 

By pretext of this law, Euipson and Dudley 
did commit upon the subjects, unstiderable 
pressure, and oppressions; and therefore this 
statute was justly, soon after the dec(*ase ofllen. 
7. repealed, uc the next parliament, after his 
decease by the statute of the 1 11. 8. chap. 6. 
A good caveat to parliaments, to leave all 
causes to be measured by the golden and 
straight metewand of the law, and not to the in^ 
certain and crooked cord of discretion. 

** It is almost incredible lu foresee, wlien any 
maxim, or fundamental, law of this realm is 
altered (as elsewhere hath been observed) 
what dangerous inconveniences do follow ; 
which must expressly appeareth by this most 
unjust and strange act of the lltli of li.«7. 
For hereby, not oiil^ Empson and Dudley 
themselves, but such justices of peace (corrupt 
men) as they caused to be authorised, commit- 
ted most grievous, and heavy oppressions and 
exactions ; grinding the faces of the poor sub- 
jects by penal laws (be they never so obsolete, 
or unfit for the time) by information only, with- 
out any presentment, or trial by jury, being the 
ancient birth-right of the subject ; but to hear 
and determine the saiiie, by their discretions ; 
inflicting such penalty, as the statute not re- 
pealed imposed. These and other like oppres^ 
sioiis, and exactions by, or by the ine^ns of 
Empson, and Dudleyi and their inKruments, 
brought iiiHiiite treasure to the king's coffers, 
whereof the king himself^ at the end, with 
great grief, and compunction, repented as in 
another place we have observed. 

“ I'his statute of the 11th of 11. 7. wt have 
recited, and shewed the jus£ inconveniences 
thereof; to the end, that the like should never 
hereafter be attempted in any court of par- 
liament ; and that others might avoid the fear- 
ful end of those two time' servers, F.mpson and 
Dudley, * Qui eorum urstiquiis uisistunt, eorum 
< exitus per horrescant.’ 

^ See the Statute of 8 Edw. 4. chap. 2. a 
Statute of Liverirs, an Information, &c. By 
the discretion of the judges, to stand as an 
original, &c. This act is deservedly repealed, 
vide 12 R. 3. c 13. Punishment by discretion, 
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&c. vide, 5tlj of 11. 4. c. 68. See the Com-^ 
mission of Sewers; discretion ought t6 be Uius 
disenbed, ^Discretio est descernere per Legem, 

* quid sit justum,’ From whence three things 
seem most remarkable. 

1. The great equity and justice of the Great 
Charter, with the high value our ancestors have 
most deservedly set upon it. 

2. 1'he dreadful maledictions, or curse, they 
have denounced upon the Breakers* of it*; 
with those exemplary punishments they have 
not bpnrcd, to inflict upon such notorious of- 
fenders. 

3. So lieinnus a thing was it esteemed of old, 
to endeavour an enervation, or subversion of 
these antient rights and privileges, that acta of 
parliaments themselves (otherwise the most sa- 
cred with the people,) have not been of force 
enougli to secure or defend such persons from 
condign punishment, who in pursuance of them, 
have acted inconsistent with our Great Charter. 
Therefore it is, th:il great lawyer, the Kjrd Coke, 
doth once moie aggravate the example of Emp- 
son and Dudley (with persons of the same rank) 
into a just c.aution, as well to parliaments at 
judges, justices and inferior magistrates, to de- 
cline making, or executing any act, that may in 
the least scera to restringe or confirm this so 
often avowed and confirmed Great Charter of 
the liberties of England, since parliaments are 
said to err when they cross it ; the obeyers of 
their acts punished, as time-serving transgress- 
ors, ond that kings themselves, (though ennehed 
by those courses) have with great compunction 
and repentance, left among their dying words 
their recantations. 

Therefore most notable and true it was, with 
which we shall conclude this present subject 
what the king pleased to observe in a Speech to 
the Parliament, about 1662, (viz.) “ The good 
old rules of law are our best security.”* 

The manner of the Court’s behaviour towards 
the Prisoners, and Jury, with their many 
extravagant expressions, must not altogether 
slip our observaiion. 

1. Their carriage to the Jury outdoes all pre>» 

cedents ; they entertained them more like a 
pack of felons, than a Jury of honest men, as 
being fitter to be tried themselves, than to ao» - 
quit others. In short, no Jury, for many ages, 
received so many instances of displeasure and 
affront, because they preferred not the humour 
of the Court, before the quiet of their own con* 
sciences, even to be esteemed as perjured, 
though they hud really been so, bad they not 
done what they did. V 

2. Their treatment of the Prisoners was not 
more unchristian, than inhuman. History can 
scarce tell us of one heathen Roman that ever 
was so ignoble to his captive : what ! to accuse, 
and not bear them ; to threaten to bore the» 
tongues, gag and stop th^ir mouths, fetter ttor 
legs, merely for defending themselves, and that 
by the ancient fundamental laws ot ISiiglanw 
too. O barhaAjiis ! had they been Turks and 

* See 4 Cobb. Pari. Hist. 247. 
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ififiddt, carriage weuld have ill become a \ 
Chriatta^ courts such actions proving much | 
lUssuosives, than Argument to convince 
Atm, how much the Christian religion iiiclioes 
men to justice and moderation above their dark 
idolatry* It is truly lamentable that such occa- 
sion should be given, for intelligence to foreign 
parts, where England hath had the reputation 
of a Christian country, by the ill treating of its 
sober and religious inhabitants for their con- | 
scieiitious meetings to worship God. But above < 
all, Dissenters had little reason to have expect- 
ed this bonrish fierceness from* the mayor of 
London^ when they consider his eager prosecu- 
tion of the king*s party under Croniweirs go- 
vernment, ns thinking he could never give too 
great a testimony of his loyalty to that new in- 
strument, which makes the old saying true. 
That one renegade is worse than three Turks. 

Alderman Dludworth, being conscious to 
Tiiinself of bis partial kindness to tbe Popish 
Friars, hopes to make amends by his zealous 
prosecution of tlie poor Dissenters ; for at the 
same sessions he moved to have an evidence (of 
no senuit quality) against Harrison, the friar, 
sent to Bridewell and whipped ; that he was 
earnest to have tim Jury fined and imprisoned, 
because they brought not the Prinoners guilty, 
for only worshipping their God : xvhence it may 
be easy to observe. That Popish friars, and pre- 
latical persecutors are mere confederates. 

But what others have only adventured to 
stammer at, the Recorder of l!^ndon, has been 
so ingenious as to speak roost plainly ; or else 
what means those two fatal expressions, which 
are become the talk and terror both of city 
nad country ? 

First, in assuring tlie Jury, ' That there 
< would be a law next session of parliament, 

* That no man should have the protection of 

* the law, but such as conformed to the church 
fsliich, sliould it be as true, as we hope it is 
false (and a dishonourable prophecy of that 
great assembly) the papists may live to see their 
Marian days outdone by professed Protestants. 
But sorely no Fmglishman can be so sottish, as 
to conceive that his right to Liberty and Proper- 
ty, came in with his profession of Uie Protestant 
religion or that his natural and human rights, 
are dependent on certain religious appreheu- 
fions, and consequently he must esteem it a 
ersieky in the abstract, that persons should be 
denied the benefit of those laws which relate to 
civil concerns, who by tlieir deportment in civil 
affairs, have no ways transgressed them, but 
merely upon an opinion of iaich and matter of 
conscience. It is well known thatLibeitj and 
Prouerty, Trade and Commerce were in the 
wond long before the pmnts in difference be- 
tmixt Protestants and Dissenters, as the com- 
mon privileges of mankind ; and therefore not 
tn be measured out by a conformity to this, or 
the other religioim persuasion, but purely at 
Eoj^men. 

Sacoadiy, But we should nttlier choose to 
aiteem this an expression of heat in the Re- 
oorder, tbaa that wg. oouldbeUese a London’s 
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Recorder should say, an i^glisb parliament 
should impose so much slavery on the present 
age, and entail it upon their own posterity 
(who for ought they know may be reckoned 
among tbe dissenters of the next ap) did he 
not encourage us to believe, it was both his de- 
sire and his judgment, from that deliberate 
eulogy he made on the Spanish inquisition, ex- 
pressing himself much to this purpose : viz. 

Till now I never understood the reason of 
the policy and prudence of the Spainiards, in 
suffering. the inquisition amongst them: And 
certainly it will never be well with us, till some 
thing like unto the Spanish inquisition be in 
England.’’ The gross malignity of which saying 
is almost inexpressible: Wbat does this but 
justify that hellish design of the papists to have 
prevented the first reformation ; If this be good 
doctrine, tlieii Hogestrant, the grand inquisitor, 
was a more venerable person than Luther the re- 
former. It was an expression that had better 
become Cajetan the pope’s Legate, tlian Howe! 
a protestant city’s recorder. This is so far 
from helping to convert the Spaniard, that it is 
tite way to harden him in his idolatry; wlicn his 
abominable cruelty shall be esteemed prudence, 
and his most barbarous and exquisite tortur- 
ing of truth, an excellent way to prevent faction. 

If the recorder has spake for no more than 
for himself it is well ; but certainly he little de-* 
serves to be thought a protestant, and a law- 
yer, that put both reformation and law into the 
inquisition; Tliere being nothing more destruc- 
tive of the fundamental laws and liberties of 
England, and that noble design of primitive re- 
formation ; than the arhitary power and ter- 
rifying racks of the Spanish inquisition. And 
doubtless the supreme* governors of the land, 
are highly obliged in honour and conscience (in 
discharge of their trust to God and the people) 
to take these things into their serious considera- 
tion, as what is expected from them, by those 
who earnestly wish theirs and the kingdom’s 
safety and piospcrity. 

The Copy of Judge KEELING’S Case ,♦ taken 
out of the Parliament Journal. 

December lltli, 1667. 

* The House resumed the hearing of the rest 
* of the report touching the matter of restraints' 

* “ On the 16th of October, 1667, the 
House being informed, * That there have been 
some ^novations of late in trials ot' men for 
their lives and deaths ; and in some particular 
cases, restraints have been put upon juries, in 
the inquiries/ this matter is referred to a com- 
mittee. On the '18th of November, this com- 
mittee are empowered to receive information 
against the Lord Chief Justice- Keeling, for any 
other misdemeanors, besides those concerning 
juries. And on the llth of December, 1667, 
tlie committee report several Resolutions [as 
above] agginst the Lord Chief Justice Keeling, 
of illegal and arbitrary proceedings in his office. 
The Chief Justice desiring to be heard, he is 
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* upon juries ; and that upon the examination 

* of divers witnesses, in several clauses of re- 
' straints, put Upon Juries, by the Lord Chief 

* Justice Keeling f whereupon the committee 

* made their resolutions, which are as follow- 

* etli : 

• !• niat the proceedings of the Lord Chief 

admitted on the 13th of December, and heard 
in his defence to the mntteis charged against 
him, and being willidrawn, the House resolve, 
That they will proceed no further in the matter 
against him/' 4 Hatsell. 

Mr. Hatsell observes, that The report of 
the facts on which these Resolutions arc 
grounded, is not entered in the Journals ; but 
the cases complained of, in which innovations 
had been had of lute, were probably those of 
Wagstaff and Hood. WagstafTs case in Trin. 
term, 17 Cb. 2, is reported' in Ilardrcss’s Rep. 
p. 409. ^ WagstalF and others of a jury were 

^ fined an hundred marks a- piece by Lord 

* Chief Justice Keeling, because, though evt- 

* deuce was given, that persons hud assembled 

* at conventicles and had bibles with them, the 

* jury would not find them guilty of keeping a 

* conventicle, upon the late act of 16 Cli. 2. 

* And the jury were commitied till they paid 

* their fine : and on application to the court of 

* Exchequer, Lord Chief Baron Hale directed 
J the fines to be estreated.' The other case 
was in the IStli of Charles 2, Kelyqg's Reports, 
p. 50." 4 Hatsell, 113. 

** Memorandum, At Lent circuit at Win* 
Chester, 18 Car. 2, one Henry Hood was in- 
dicted for the murder of John Newen, and 
upon the evidence it appeared, that he killed 
him without any provocation, and thereupon 1 
directed the jury that it was murder : for the 
law in that case intended malice ; and I told 
them they were judges of the matter of fact, 
viz. whether Newen died by the hand of Hood ; 
but whether it was murder or manslaughter, 
that was matter in law^ in which they were 
to observe the direction of the Court, But 
notwithstanding they would find it only man- 
slaughter ; whereupon I took the verdict and 
£ned the jury, of which John Goldwier was the 
foreman, 5/, a-piece, and committed them to 
gaol till they found sureties to appear at the 
next assizes,, and in the mean time to be of the 
good behaviour : but after, upon the petition of 
the jurors, I took down their fines to 40i. 
a»piece, which they all paid and entered in re- 
cognisance, &c." Kclyng, 50. 

It is, perhaps, worth observation, that in this 
case of Hood, Kelyng's direction, (for not fol- 
lowing which he fined the jury), seems upon his 
own shewing to have been wrong. According 
to his own report of ihe case, the only question, 
which he left to the jury, was, whether N^wen 
died by the hand of Hood. Now most un- 
doubtedly the circumstances of intention on the 
part of Hood, and of provocation (the sufficiency 
of provocation is altogether distinct) on the 
part of Newep, were as much matters of fact^ 

VOL. VI. . , 
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* Justice, In the cases now reported, are innn- 

* vations, in the trial of men for their lives and 
< liberties; and that he hath used an urbitnry 

* and illegal power, whicli is of dangerous con- 

* sequence to the lives and liberties of the peu- 

* pie of England, and tends to the introdLcing 

* of an arbitrary government. 

and to be collected from the testimony of the 
witnesses, us the giving the mortal wound. 
Those matters therefore should have been left* 
to the jury. See the 8th Resolution of the 
Judges in lord Morlcy’s case ante^ p, 771. It is 
not improbable, that in Hood's case there was 
some provocation, which the jury tliought suffi- 
cient to excite his sudden rosenlmctit, and put 
him his giiurd, and so reduce his olVeuce to 
niaii-slau|htcr, but which the judge did nut 
think sufficient for that purpose. 

The following Case is in 2 Kcble, 180. 

The King against Sir H. Windham and 
others^ Jurors (if ' Somti'set shire. 

The Chief Justice bound them over to ap- 
pear here in regard they would not find a hill of 
murder, albeit they were satisfied the man died 
by the hands of the party indict, and were told 
this was but an accusation, and no trial i)f the 
issue Guilty or Not Guilty, or whether it were 
maliciously or Jot tuUo, and that whether the 
fact ivere murder or se dejendendo was matter 
of law ; and because they would not find the 
bill, the Chief Justice fined the eleven who re« 
fused to find it, to 20/. a-piece at the assizes; 
and now the Court delivered their opinions se* 
verally that this was well assessed, in regard if 
they should try the malice by the grand jury, 
they would prevent the judgment of tlie Cohrt, 
and the grand jury is only for enquiry nut for 
conviction ; also they are not to regard 
the legal forms of malitiose, no more than the 
saying vi et urmis in trespass, which is found 
every day without scruple ; and when the petty" 
jury, contrary to directions of the Court, will 
find a murder manslaughter, albeit it lie pro- 
perly before them, yet the Court will lino 
tliein, but because they were gentiemen of tc- 
pute in the country, the ('ourt spared the fine, 
yet in Parliament the Chief Justice was fain to 
submit, being by sir II. W. accused." 

** This conduct of Chief Justice Kelyng," 
says Mr. Hatsell, was grounded on the au- 
thority of Wlmrtoii’s case, Mich, term, 44 
Eliz. reported in Yelver ton’s Rep. p. 23. 

^ Wharton and others were indicted of murder; 

* on which indictment all the parties were found 

* Not Guilty ; per q Pupliam, Gaudy and Feii- 
‘ ner, fuerunt valde irati, ct lours jurors 

* comit et fine, et ohligi^ a lour bon behaviour.' 
See the case of Watts v. Brains, in I Croke’s 
Rep. p. 778." 

A bill was ordered in, wliicli howet^r did 
not pass the Hbuse of Commons, to “ declare 
the fining and imprisoning of jurors to be iU 
legal." 

3 S 
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* 2. That in the place of judicature, the Lord 
' Cliief Justice hath under-valued, vilified^ and 

* condemned Magna Charta, the great preserver 

* of our lives, freedom, and property. 

* 3. That he be brought to trial, in order to 

* condign punishment, in such manner as the 
^ House shall judge most fit and requisite.* 

December 13th 1667. 

* Resolved, &c.. 

* That the precedents and practice of fining 

* or imprisoning jurors, for verdicts, is illegal.** 

Now whether the justices of* this court, in 
their proceedings (both towards the prisoners, 
and Jury) have acted according to law, to their 
oaths and duty, and to do justice without par- 
tiality : whereby right might be preserved, the 
peace of the land secured, and our ancient 
laws established ; or whether such actions tend 
not to deprive us of our lives and liberties, to 
rob us of (our birth-right) the fundamental laws 
of England ? and finally to bring in an arbitrary 
and illegal power to usurp the benches of all 
our courts of justice, wc leave the English read- 
er to judge. 

Certainly, there can be no higlier affront of- 
fered to king and parliament, than the bring- 
ing their reputations into suspicion with their 
people, by the irregular actions of subordinate 
judges : And no age can parallel the carriage 
of this recorder, mayor, &c. Nor can we think 
ao ignobly of the parliament, as that they should 
do less than call these persons to account, who 
failed not to do it to one less guilty, and of 
more repute, (to wit) judge Keeling: for if his 
behaviour gave just ground of jealousy, that he 
intended an innovation, and the introilucing an 
arbitary govern inont, this recorder much more. 
Did Chief Justii e Keeling say, Magna Charta 
was Ma^miffirta ; so did this recorder too : And 
did justice Keeling fine and imprison Juries, con- 
trary to law ; so did this Recorder also. In short 
Afaerc is no dificrcncc, unless it be, that the one 
was questioned, and the other deserves it: 
But wo desire in this they iiiuy be said to differ, 
(hat though the former escaped punishment, the 
latter may not, who having a precedent before, 
did iiotwiihstunding notoriously transgress. 

To conclude, the law supposes the king cannot 
err, because it is willing to suppose, he always 
acts by law (and ^ voluntas iegis, est voluntas 
* Regis,* or the king's will is regulated by the law) 
but it says no such thing of his judges. And 
since they are obliged by oath to disregard the 
king's letters (though under the broad and privy 
seal) if they any wise oppugn, or contradict the 

* See Mr. Clifford's argument in the Case of 
Flower, a. d. 1799, and Mr. Clifford’s Post- 
script to that Case, infra. See also what Mr. 
Hargrave says of this matter, in bis Preface to 
lord Hale's Treatise on the Judicature of the 
Lords* House of Parliament. Some spirited 
observations on Kelyng's conduct are to be 
found in the Tract concerning J.uries, ascribed 
'* to lord Somers. See lord Shaftesbury's Case, 
A. 1681, infrm. 
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laws of the land ; and considering that every, 
singular action of an inferior minister, has an 
ugly reference to the supreme magistrate, where 
not rebuked ; we cannot but conclude, that both 
judges are answerable for their irregularities, 
especially, where they had not a limitation of a 
king's letter, or couiinand ; and that the su- 
preme magistrate is obliged, as in honour and 
safety to himself, Alfred-like, to bring such to 
condign punishment, )e.*-t every sessions produce 
the like tragical scenes of usurpationover the con- 
sciences of Juries, to the vilifying and contem- 
ning of justice, and great detriment, and preju- 
dice of the good and honest men of this famous 
and free city. Fiat Justitia. 


The severe measures adopted in the early 
part of the reign of Charles the Second, against 
Protestant Non-Conformists, (See the Act of 
Uniformity, Stat. 13 and 14 Car. 2, c. 4, the 
first Conventicle Act Stat. 16, Car. 2, c. 4> 
The Five Mile Act Stat. 17 Car. 2, c. 2,) it is 
robable were occasioned by the sentiments of 
atred and revenge which Clarendon felt to- 
wards the Presbyterians. The revival of that 
course of measures, after Clarendon had been 
removed, was perhaps tlic result of cool policy 
in favour of the Papists. It seems to have 
been supposed that hy the enactment and 
severe enforcement of the second Conventicle 
Act, Stat. ^22, Car. 2, c. 1, tlie Protestant 
Dissenters liiiglkt have been driven to petition 
for a general Toleration. However this may 
be, it appears that an active persecution was 
exercised under the provisions of that statute. 

** Many of the bishops,*' say sNeal,** chose to lie 
behind the curtain, and throw off the odium from 
themselves to the civil magistrate ; but some 
of the more zealous could not forbear appear- 
ing in person, as bishop Ward, already men- 
tioned, and bishop Gunning, who often dis- 
turbed the meetings in person ; once finding 
the doors shut, he ordered the constable to 
break them open with a sledge ; another time 
he sat upon the bench at the quarter sessions, 
upon which the chairman desired his lordship 
to give the charge, which he refusing, received, 
a very handsome rebuke; it being hardly con- 
sistent with one that is an ambassador of the 
prince of peace, tr» sit in judgment upon the 
consciences of his poor countrymen and neigh- 
bours, in order to plunder and tear them to 
pieces. The bishop %vas so zealous in the cause, 
that he sunk his cliaracter by giving a public 
challenge to the Presbyterians, Independents, 
Anabaptists, and Quakers, and appointed three 
days for the disputation ; on the first of which 
his lordship went into the pulpit in tlie church, 
where was a considerable congregation, and 
charged the former with sedition and rebellion 
out of their books, but wnulfi hear no reply. 
When the day came to- dispute with ^e 
Quakers, they summoned their friends, and 
when the bishop railed, they paid him in his 
own coin; and followed hiiu to his very bouse 
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with repeated cries, “ The Hireling flyeth | 
The Non* conformist ministers did what they* [ 
could to keep tliemselves within the compass of 
the law; they preached frequently twice a day 
in large families, with only four strangers, and 
as many under the age of sixteen as would 
come; and at other rimes in places where 
people might hear in several adjoining houses ; 
but after all, infinite mischiefs ensued, families 
were impoverished and divided ; friendship 
between neighbours was interrupted; there 
was a general distrust and jealousy of each 
other ; and sometimes upon little quarrels, scr- 
Yunts would betray their masters and ruin all 
their uflairs. Among others that siilfered tU 
this time was Dr. JVIantoii, who was appre- 
hended on a lord’s day in the afternoon just as 
he had Hone sermon, the door being opened to 
let a genticiiKin out, the justice and his atten- 
dants rusiied in and went up stairs ; they 
stayed till the Doctor had ended his prayer and 
then writ down the names of the principal per- 
sons present, and took the Doctor’s promise to 
come to them at an house in the Piazzas of 
Covent Garden, where they tendered him the 
Oxford oath, upon his refusal of which he was 
committed prisoner to the Gatehouse, where 
he continued till he was released by tlie indul- 
gence. At another time his' Meeting-house in 
VVhitc-luirt-yard was broken up; the place was 
hned forty pounds, and the minister twenty, 
which was paid by Lord Wharton, who was 
then present : they also took down the names 
of the hearers for the benefit of the justices of 
pence and spiritual courts.*' 

'fhese severities seem to have been attended 
by the usual ellects of religious persecution. 
The same author, by way of introduction to 
his Account of this Case of Penn and Mead 
tells us : 

The behaviour of the Quakers w^as very 
extraordinary, and had something in it that 
looked like the spirit of martyrdom. They 
met at the iarne place and hour as in times of 
liberty, and when the otliccrs came to seize 
them none of rhoin would stir; they went 
ultogether to prison; they blayed there till they 
were dismissed, for they would nut petitioii to 
be set at liberty, nor pay the lines set upon 
them, nor so much as the gaol fees. When 
they were discharged tliey went to their Meet- 
iog-hoube again, as before ; and when the doors 
ware shut up by order, they absembled in great 
numbers in the street before the doors, saying, 
they would not he ashamed, nor afraid to dis- 
own their meeting together in a peaceable 
manner to worship God ; but in imitation of 
the Prophet Daniel, they would do it more 
publicly because they were forbid. Some called 
this obstinacy, others firmness ; but bv it they 
carried their point, the government being weary 
of dealiilg with so much perverseness.** 

The fanaticism of the Quakers had, indeed, 
occasionally displayed itself in an offensive 
manner some years earlier, as may be seen in 
the Case of James Nayler, ante, voL 5, p. 80L 
and in the following curious narrative : 
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** In tlicyear 1659, in the fourth month, the lost 
day of the month being the 5th day of the 
week. 

« The presence o’f the Lord God was felt 
within me, and ii: his light he let me see what 
his pleasure was with me ; it was clearly shew;ed 
me that 1 should go to the Stecpiehouse in 
Alderman- bury the first day of the week then 
following, and take with ‘me bomethiug to 
work, and do it in the pulpit at their singing 
time. 

At which siglit I found much unwillingness 
in myself, yet sitting still ^ith trembling, there 
came upon me a very great weight pressing ina 
to obedience ; yea a heavy burthen was feir, 
till I had consented to obey ; 1 felt the weight 
to increase, oh how hard my unwilling will was 
to yield, hut the Lord strengthened me, and 
having consented, 1 found a little ease, yea I 
did resolve in the power of the Lord to go on; 
I purposed to carry with me u pocket to s*>w. 

** So the lirsc day inuriiing being the 5rd day 
of the 5th month after the Uth hour one of the 
doors being open, I passed in, thinking to get 
into the pulpit to hiilo myself there till their 
singing time, and then get up and work ; the 
Sextun spying me, took me by the arm, said 
friend we do not open yet, for it was rheir 
Communion day as they call ; but the time £ 
was in, I found the galleries were higher ihiiii 
the pulpit, and I should have been discovered 
before their song began ; 1 see the clerk giiing 
tickets : so about the 9th hour their doors 
were opened, I passed in as one of their own 
crowd, the throng came in very hist, 1 got into 
one of the galleries to s{iy if possible to get in 
tiie pulpit suiiie way, but 1 found none at tlm( 
time, so they began to read, and I came down, 
and finding no way to get into the pulpit, I 
came to the table that is prepared for that 
troop, 1 thought to get upon the table to work, 
but tlie table was set round with young men, 
and w'hcii they began their sOng, they laid on 
their hats upon the table, so L standing 5^ill 
waiting on the Lord, having a great mind to do 
the Lord's work ; their song being up, my hat 
offended them, they took it off, amt cast it 
away, and one of the ynuug men gave it me 
again, 1 put it on, and it olVended again, inso- 
iiluch that Picrcefall did perceive me, wljo 
came violently, and took my hat off to fling it 
away, but 1 held it, then he took me by the 
hair of the head, and dragged me out, and as 
one of their own company testified to his face 
that he struck me, but 1 cannot say that, but a 
lusty red-haired man did strike me, 1 supposed 
him to he an officer in that hateful place, hut 
Piercefall after he had dragged me out by the 
hair, said. Sirrah do you not know Williaiii 
Duike, 1 said nay, for I did not know him ; 
Sirrah, said he, 1 put him in prison, and fined 
him ten pound, and you must be served so 
and so charged the coiislabic with and went 
himself in agaib, and received the Sacrament 

for all this. , , ' _ . , ^ 

<< The constable told me that 1 might go 
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Away if I would, but in ojgain I must not. So 
stood a while and finding in myself no con- 
I passed away towards More^fields 
finding a little ease from the weight of the bur- 
den, being faithful to wiiat might be done at 
that thne : but the 6th day of the week being 
the 8th day of the month sitting at work in my 
shop but not on the sliop board, the burden of 
the Lord came upon me, and the light making 
inniiifost the same thing that was not yet done, 
must be done, and the Lord would not dis- 
charge me, but laid a necessity upon me. 1 
bcholdiijg this with trembling and fear ; 1 did 
resolve in the power of the Lord not to eat nor 
drink, till I had performed the Lord’s requiring. 
So having purposed in heart, I greatly desired 
the Lord’s assistance ; and it was shuwed me 
how to do it, and the Lord made way for me. 

So .the first day of the week being the 10th 
day of the 5tii month, I waited opportunity till 
the singing tune began, which when I heard, 1 
passed in, but being fearful to be taken with the 
hat again ; and so lo&e my main business, for 
the Lord : I stept ou( again, but staid not, I 
came in again ; 1 looked towards the pulpit and 
' spyed the pew door open, that tlie priest might 
pass up the pulpit. So I waited thinking that 
£dmund Culorny would go up the pulpit, I in- 
tended to get in before him ; for thought I that 
boy that sits upon the stairs will open the pulpit 
dour for the priest, and I will get in before, but 
no priest came, whereupon in the power of the 
Lord 1 fixed my eye upon the pulpit, and 1 
spyed an iron hook, and 1 passed through the 
pew up the stairs, and unhooked the door, and 
pulled twice and got it open, and I sat myself 
dowm upon the cushion, and my feet upon the 
seat where the priest when he hath told out his 
lies doth' sit down, and having ray work ready, 
I pulled one or two stitches. The people lost 
their song, uud some cried Pull him down, some 
break his neck down, and a lusty fellow came 
up and did intend to do me a mischief, and 
wrung my neck as if he would have wrung it in 
two. So 1 let go my hold and he flung me 
down stairs ; byt the Lord preserved me, and 
i felt no hurt ; for iiaving done that which the 
Lord requited me to do I was full of peace ; 


and it had been little -to me if they had there 
taken away or killed the body. For I was 
full of joy, and they were full of wrath and 
madness ; so they lore my coat off and my hat, 
and dragged me out, and one took me by the 
hutr and flung me upon tlie ground, and some 
that was without said, Why do you use the man 
so, hut I got up again, tiien they dragged rne 
quite out into the street, and there held me, 
and while they held me, one came, and gave 
me a violent kick on the shins, and said he 
could find in his heart to knock me down, he 
made iny shin bitted, and another kicked me 
on tlie other shin, but did not much hurt, ano- 
ther said that 1 had been some notorious sinner 
heretofore and now came to do bomeihing that 
might merit, presently the church-warden as 
they call him, came out, and he and the bell- 
toller carried me away to the counter, till their 
Sermon was ended, as they call it, then they 
carried me away to Paul’s Yard to stay for the 
mayor, but the sergeant said he w^ould carry 
me away to tbe mayor’s house and there stay 
me till he came in ; and so he did : and all the 
way through Paternoster- Row as 1 went, the 
boys kicked my heels, so then the mayor canm 
ill, and they told him that I was at work in the 
pulpit ; then said he to me, Wherefore did you 
work there? I said in obedience to the Lord’s 
commandment ; he said, It was a false spirit, 
and said he, where are your sureties ? I said 
the Lord wus my surety ; he said, the Lord 
would nut bear me out m this thing : said he 
to them, Carry him again to the Counter : so 
they carried me back again, and there 1 was 
till the third day. 

" Now let all sober people judge whether I 
did this thing out of envy .against either priest 
or people. 

•* Yea farther I say, the Lord God lay it 
not to their charge, who have said that 1 did it 
in malice, devilishness and envy; it is the de- 
sire of my soul that they might be saved. 

^^And so do write my name being a jlrisoner for 

the Testimony of the Lord in the common 

gaol in Newgate, London : committed the 

15th of the 5th month, 1659. 

I “ Solomon Eccles.” 


251. Case of the Imprisonment of Edavahd Bushell,* for alleged 
Misconduct as a Juryman; 22 Chakles H. a. d. 1670. 


[Vaughan’s Reports, las.f] 

This important Case, wliich arose out of the 
^receding, is thus reported by Chief Justice 
Vaughan: 

The king’s Writ of Habeas Corpus, dat. 9 
die Noyemhris, Car. 2. issued out of this 
court directed to the then Sheriffs of London, 

• See also 3 Kehle’s Rep. 322. Freeman’s 
JRep 1. 2 Jones's 13, and 1 Modern Rep. 119. 

f See the Observatious .of Lord Erskine 
upon tbi 5 Case in his very able and eloquent 


to have the body of Edward Bushell, by them 
detained in Prison, together with the day 'and 
cause of his caption and detention, on Friday 
then next following, before this court, to do 
and receive as the court should consider; as 
also to have then the said, writ in court. 

Argument 'in the Court of King’s Bench in 
support of an application for a new trial in the 
Case of tjie Dean of St. Asaph (Sbiply) in Mi- 
chaelmas Teqn 1784^ in/ra. 
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Of which Writ, Patient Ward and Dannet 
Foorth, then Sherids of London, made the re- 
turn following, annexed to the said Writ. 

That at the king’s court of a session of Oyer 
and Terminer, held for the City of London, at 
Justice Hall in the Old Bailey, London, in^the 
parish of St. Sepulchre’s in Farringdon ward 
without London, on Wednesday 3X die August 
2Q Car. 2. before sir Samuel Sterling then 
mayor of London, and divers other his majes- 
ty’s justices, by virtue of his majesty’s letters 
patents, under the great seal of England, to 
tliem, or any four or more of them, directed to 
eiujuire, hear, and determine, according to the 
tenor of the said letters patents, the offences 
therein ' specified : and amongst others, the 
offences of unlawful congregating and assem- 
blies, within the limits appointed by the said 
commission within the said city, as well within 
liberties as without. Edward Bushel, the pri- 
soner at the bar, was committed to the gaol of 
Newgate, to be there safely kept, under the 
custody of John Shiitli knight, and James Ed- 
wards, then sheriffs of the said city, by virtue of 
a certain Order, then and there made by the 
said court of sessions, as followeth : 

Ordinatum est per curiam hie quod Finis 40 
inarcarutn separatiin ponatur super Edwardum 
Bushell, and other eleven persons particularly 
named, and upon every of them, being the 12 
jurors, then and there sworn, and charged to 
try several issues then and there joined between 
our lord the king, and William Penn and Wil- 
liam Mead, for certain trespasses, contempts, un- 
lawful assemblies and tumults, made and perpe- 
trated by the said Peiin and Mead, together with 
divers other unknqwn persons, to the number 
of three hundred, unlawfully and tumultuously 
assembled in Grace-Church-street in London, 
to the disturbance of the peace, whereof the 
said Penn and Mead were then indicted before 
the said justices. Upon wJiich indictment, the 
said Penn and Mead pleaded they were Not 
Guilty. For that they, the said jurors, then 
and there, tlie said William Penn and William 
Mead, of the said trespasses, coiiteiiipts, un- 
lawful assemblies and tuumlts, * Contra legem 

* hujus regni Anglia;, ct contra plenum et mu- 
' nifestuin evidentiam, et contra directioiiem 
< curise in materia legis, luc, de et super prasiiiis- 
‘ sis eisdem jura tori bus versus prrefatos Will 

* Penn et Will. Mead, in curia hie aperta da 

* tain, et declaratam de prsemissis, iis impusiti: 

* in indiclameiiio praedicto acquietaverunt, it! 

^ conteniptum doniini regis nunc, legumqu- 

* suaruin, et ad magnum impedimentum e 

^ obstructionem justicie, neniou ad malum ex- 

* emplufn omnium aliorum juratorum in consi-' 
^ mill casu delinquemium. Ac super inde modo 

* ulterius ordinatum est per curjam hie quod' 
^ prsefatus Ed. Bushell, capiatur et committatur 

* gauliB dicti domini regis de Newgate, ibidem 

* reinansurus quousque solvat dicto domino regi 

^ 40 Marras pro fine $uo prcedicto, vel delibAra- 
^ tu$ fuerit, per debitum cursum. Ac 

^ eodero Etjwarda Bushell ad tuna, et ibidem 


i 670.—31tseonduet us u Juryman* [liHfi 

capto et cDiumisso existente ad dictam gaolam 
de Newgate, sub custodia pnefot; Johanuis 
Smith et Jacobi Edwards adtuuc vie, civitatis 
Load, predict, et in eorum custodia in gaola 
prsedict existente et remanente virtute ordinis 
praedict’,iidem Johannis Smith et Jacobus Ed- 
wards, postea in eorum exitu ab officio vie. ci- 
vitatis Loud, prasdicc. scilicet 28 die Sep- 
tembris, anno 22. supra dicto eundem' £d- 
warduiu Bushell in dicta gnola dicti domini 
regis adtunc existentem, deliberaveront nobis 
prsefatis nunc vice coroitibus civitatis pnedict 
111 eadein gaola, salvo custodienduin secundum 
ienorem, et effectuin ordinis praidictse. Et 
quia praedictus Edwardus, nondem solvit dic- 
to domino regi praedictuin finem 40 marca* 
rum, nos iidetn nunc vicecomites corpus ejus- 
dem Edwardi in gaola prsedicta, hucusque de- 
tinuimus, et base est causa captionis et de- 
ten tionis priefati £dwardi,|^cujas quidem cor- 
pus coram prsefatis juscitiariis paratum iiabe- 
mus/ 

The Writ of Habeas Corpus is now the most 
usual remedy by which a man is restored again 
to his liberty, if he have been against law depri- 
ved of it. 

Ihereforc thc^writ commands the day, and 
the cAinsc of the caption and detaining of the , 
prisoner C(» he certified upon the return, which 
if not done, the Court cannot possibly judge 
whetlicr the cause of the commitment and de- 
tainer be according to law or against it* 

'rherefore the cause of the imprisonment 
ought, by the return, to appear as specifically 
and certainly to the judges of the return, «s it 
did appear to the court or person aiithorixed to 
commit; else the return is insufficient, and the 
consequence must be, 

That, either tiie prisoner, because the cause 
rcturneii of his imprisonment is too general, 
must be discharged; when as if the cause had 
lM*en more particularly returned, he ought to 
have been remanded; or else he inust he re- 
manded, when if the cause had been particu- 
larly returned,’ he ought to have been dis- 
charged : Both which are inconveniences not 
agreeing with the dignity of the law. (There is 
a specious exception to this rule, hut doth not 
materially vary it, as shall appear.) 

Ill the present case it is returned. That the 
prisoner, being a juryman, arnuiig others 
charged at the Sessions Coqrt of the Old 
Bailey; to try the issue between the king, and 
Penn, and Mead, upon an indictment, r#>r as- 
sembling unlawfully and tumultuously, did * con- 
tra picniun et manifestam evidentiam/ openly 
given in court, acejuit the^prisoners indicted, iii 
contempt of the king, &c. 

The court hath no knowledge by this return, 
whether the evidence given were full and rnani- 
fest, or doubtful, lame, and dark, or indeed 
evidence at all material to the issue, because it 
is not returned what evidence in 
as it was tlelivered, was given, ror it is not 
possible to judge of that rightly, which is n^ 
exposed to a man’s judgment. But here the 
evickiit:e given to the jury is uot exposed at all 
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Co ibis court, but the jud|;iiient of ihe Court of i 
Sessions upon that evidence is only exposed to j 
us ; who tell us it was full and inanifcst. But 
our judgment out;ht to be grounded upon our 
own inferences and understandings^ and not 
upon theirs. 

It was said by a learned J udge, If the jury might 
' be fined for finding against inunilest evidence, 
the return was good, though it did not express 
what the evidence particularly w'as, whereby the 
court might judge of it, because returning ail 
ihe evidence would he too long. A strange 
reason : For if the law allow me remedy for 
wrong imprisonment, and that must be by 
judging whether the cause of it were good, or 
not, to say the cause is too long to be made 
known, is to say the law gives a remedy which 
it will not let me have, or I must be wrongfully 
imprisoned siill, because it is too long to know 
chat I ought to be freed? What is necessary to 
an end, the law allows is never too long. ^ Non 
suntlonga quibus nihil cst quod demere possi^* 
is as true as any axiom in Euclid. Besides, 
one manifest evidence returned had sufficed, 
without returning all the evidence. But the 
otlier judges were not of his mind. 

If the return liad been, That the jurors were 
^ coniinitted by an order of the Court of Sessions, 
becau*)e they did, * minus juste,’ acquit the 
perstms indicted. Or because tl.i:y did, * con- 
tra legem,’ acquit llie person indicted. Or be- 
cau.^e they did, ^ contra Sacramentuni suum,’ 
acquit them. 

The judges cannot upon the present more 
judge of tiie legal cause of their commitineiit, 
tlian itiey could if any of these causes, as gene* 
raLas they are, had been returned for the cause 
of their coiiimitinent. And the same argument 
may be exactly made to justify any of these 
returns, liad they been made, as to justify the 
present return, thty being equally as legal, 
equally as certain, and equally as far from pos- 
sessing the court with the truth of the cause : 
and in what condition should ail men be for the 
just liberty of their persons, if such causes 
should be admitted sulficieiit causes to remand 
persons to prison. 

To those Objections made by the prisoners 
counsel against the return, as too general. 

1. It hath been said, Tlmt * Institiitnm eu 
quod non inquiratur de discretione Judicis.’ 

2. That the Court of Sessions in London, is 
not to be looked on as an inferior court, having 
all the judges commissioners. That the court 
having heard the evidence, it must be credited, 
that the evidence given to the jury of the fact 
was clear, and nut to he doubted. 

As for any such iiistilutioii pretended, I 
know no such, nor believe any such, as it 
was applied to the present cause; hut tak- 
ing it ill another, and in the true sense, I 
admit it for truth : that is, when the king hath 
constituted any man a judge under him, his 
ability, pares, fitness for his place^are not to be 
reflected on, censured, defamed, or vilified by 
any other person, being allowed and ttampt 


with the king’s approbation, to whom only it 
belongs to judge of the fitness of his ministers. 

And such scandalous assertions or inquiries 
ilpon the judges of both benches, is forbicTdea 
by the statute of scandalum magnatura, 2 R. 
2. c. 5. Nor must we, upon supposition only, 
either admit judges deficient in their office, for 
so they should never do any thing right; nor 
on the other side, must we admit them uner- 
ring in theirplaces, for so Ctiey should never do 
any thing wrong. 

And in that sense the saying concerns not 
the present case. 

But if any man thinks that a person con- 
cerned in interest, by the judgment, action, or 
authority exercised upon his person or fortunes 
by a judge, must submit in all, or any of these, 
to the implied discretion and unerringness of 
his judge, without seeking such redress as the 
law allows him, it is a persuasion against com- 
mon reason, the received law, and usage both 
o; this kingdom, and almost all others. 

If a court, inferior or supftf'ior, hath given a 
false or erroneous judgment, is any thing more 
frequent than to reverse such judgments, by 
writs of false judgment, of error, or appeals, 
according to the course of the kingdom. 

If they have given corrupt and dishonest judg- 
ments, they have in all ages been complained 
of to the king in the Star Chamber, or to the 
parliament. 

Andrew Horne, in his Mirror of Justices (f. 
296.) mentions many judges punished by king 
Alfred before the conquest, for corrupt ‘judg- 
ments, and their particular names and oflences, 
which could not be had but from the records of 
those times. 

Our stories mention many punished in the 
time of Edward 1. our parliament rolls of Ed- 
ward S.’s time, of Richard 2.’s time, for the per- 
nicious resolutions given at Nottingham cas- 
tle, afford examples of this kind: in later 
times, the parliament journals of 18 and 21 
Jac. the Judgment of the Ship-money* in the 
time of Charles 1. qucstioncil, and the parti- 
cular judges impeached. These instances are 
obvious, and therefore 1 but mention them. 

In cases of returns too general upon writs 
of Habeas Corpus, of many I could urge, I will 
instance in two only. 

One Astwick brought by Habeas Corpus to 
the king’s bench, was returned to be com- 
mitced, per mandatum Nicholai Bacon mi- 
litis, domini custodis inagni sigilli Anglias vir- 
tute cujusdam coiitemptus in curia cancellar. 
facti, and was presently bailed. (9 £1.) 

One Apsley, prisoner in the Fleet, upon a 
Habeas Corpus, was returned to be committed, 
per considerationem curiae cancellar. pro con- 
teniptu eidem curiae illato, and upon tliis re- 
turn set at liberty. (IS Jac.) 

In both these cases, no inquiry was made or 
consideration had, whether the contempts were 
to tlie law court, or equitable court of Chan- 
cery, either was alike to the judges, lest any 

* See vol. 3. p« 826, of this Collection. 
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main should think a difT^ence might: arisa I 
thence. . . & j 

The reason of discharging the- prisoners upon 
those returns, was tlie generality of them being 
tor contempts to the court, but no particular 
of the contempt exprest, whereby the King's 
Bench cuuld judge, whether it were a cause 
for commitment or not. 

And was it not as supposeable, and as much 
to be credited, that the lord keeper and court 
of Chancery, did well understand what was a 
contempt deserving commitment, as it is now 
to he credited, that the court of sessions did 
understand perfectly what was full and mani- 
fest evidence against the persons indicted at 
the sessions, and therefore it ncedeit nut to be 
revealed to us upon the return ? 

Hence it is apparent, that the commitment 
and return pursuing it, being in itself too ge- 
neral and uncertain, we ought not implicitly to 
think the commitment was rc rrra, lor cause 
particular and suflicient enough, because it 
was the act of the court of sessions. 

And as to the other part, that the court of 
sessions in London is not to be resembled to 
other inferior courts of oyer and terminer, be- 
cause all the judges are commissioned here 
(which is true) but few are there, at the 
same time, and as I have heard, when this 
trial was, none of them were present. How- 
ever pebons of great quality are in the com- 
missions of oyer and terminer, through the 
shires of the kingdom, and always some oT the 
judges ; nor doth one commission of oyer and 
terminer ditTcr in its essence, nature, and power 
from another, if tliey be general commissions ; 
but all ditfer in the accidents of the cprnmis- 
sioners, which makes no aitcraiioii in their act- 
ings in the eye of law. 

Another fault in t!ie return is, that the ju 
rors are not said in liuve acquitted the persons 
indicted, against full and iiuinifest evidence 
corruptly, and knowing tlie said evidence to 
be full and manifest against the persons in- 
dicted, for how manifest soever the evidence 
was, if it were not manifest to them, and that 
they believed it such, it was not a (itiable fault, 
nor deserving imprisonniciit, upon which dif- 
ference the law of punishing jurors for false 
verdicts principally depends^ 

A passage in Bracton is remarkable to this 
purpose concerning attainting inquests. * Com- 

* mittit Jurator per jurium propter falsum Sa- 

* cramentum, ut ex certa scientia aliter jura* 
^ verit quam res veritate se habuerit, si autem 

* Sacramentum fatiium fuerit licet falsum 
< tamen non committit perjurium licet re vera 

* res aliter se habeat quam iuraverat, ct quia 
^ jurat secundum conscientiam eo quod non 

* vadit contra mentem. Suntquidani qui verum 
^ dicunt'. mentiendo, sed se peijerant quia 

* contra mentem vadunt.’ Bracton, 1. 4, c. 

r. 288, b. 

^ The same words, and upon the same occa- 
sion, are in effect in FJeta. ‘ Committit cnlni 
^jurator perjurium quandoque propter falsum 
' Sacramemuni, ut si ex certa scientia alitei 


leiQ^Mucondud as a Jmytttan. [KXXi 

‘juraverit quam res in veritate se habuerit 
* secus eiiiin propter factum qunmvis falsum 
^leta, 1. 5, c. 22, f. 886, n. 9. and lest any 
thould think that these passages are to be 
inderstood only of jury-ineus perjuries in fotQ 
onseienti^^ it is clearly otherwise by both those 
books, which shew' how, by the discreet exa- 
mination of the judge, the error of the juty not 
wilful, may be prevented and corrected', and 
Jieir Verdict rectified. 

And in anotlier place of Bracton, in the 
same chapter: < Judex cnim sive Justiciarius 
ad quern pertinet exaniinatio, si minus diligeu* 
ter examiiinverit, occasionem prebec peijurit 
Juratorihus.’ And after, < Et si examinati 
cum justo iieducantur errore dictum suuiu 
einendaverint, hoc bene facere possunt, ante 
judicium el impuue, sed post judicium iiou 
sine pcrnil.’ Bract. 1. 4. f, 289. a. 

After these Authorities, 

I would know whether any thing be more 
coiutnon, than for two men students, barristers, 
or judges, to deduce contrary and opposite con- 
clusions out of the same case in law p And is 
there any difference that two men should infer 
distinct conclusions from the same testimony ? 
Is any thing more known than that Che same 
author, and place in that author, is forcibly 
urged to maintain conirary conclusions, and 
the decision hard, which is in the right p Is any 
thing more frequent in the controversies of re- 
ligion, than to press the same text for opposite 
tenets P how then comes it to pass that two 
ersons may not apprehend with reason and 
onesty, what a witness, or many, say, to prove 
in the understanding of one plainly one thing, 
but in the apprehension of the ociier, clearly 
the contrary thing P Must therefore one of these' 
merit fine and iinprisoniiient, because he doth 
that which he cannot otherwise do, preserving 
his oatli and integrity P And this often is the 
case of the judge and jury. 

I conclude therefore. That this return, 
charging the prisoners to have acquitted Penn 
and Mend, against full and manifest evidence, 
first and next, without saying that they did 
know and believe that Evidence to be full and 
manifest against the indicted persons, is no 
cause of fine or imprisonment.* 

And by tlie way I must here note, lliat the 
Verdict of a Jury, and Evidence of a Witness 
are very diiTeretit things, in the truth and fais- 
hood of them : A witness swears but to what 
he hath heard or seen, generally or more large- 
ly, to what hath fallen under his senses. But a 
jury-man swears to what he can infer and con- 
clude from the testimony of such witnesses, by 
the act and force of his understanding, to be 
the fact inquired after, which differs nothing in 
the reason, thougii much in the punishment, 
from what a judge, out of various cases con- 
sidered by him, infers to be the law in the 
question before him. Therefore Bracfon, * Et 

* Of this mind were 10 judges of 11, the 
Chief Baron Tumor gave no opimou, because 
not at the arguments. 
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* licet narratio facti contraria sit sacramento, et 

* dicto prttcedend, camen falsum non faciunt 
^ SacranienhHn licet faciunt fatuum Judicium^ 

^ quia loquuntur secundum conscientinm quia 

* Alii possunt in Judiciis suis, sicut ipse Jusd- 

* liarhis/ Bract, f. EBP. a. • 

There is one objection which hath been 
made by none, as 1 rememher, to justify this 
general Return, 1 would give answer to. 

A man committed for treason or felofty, and 
bringing a Habeas Corpus, hath returned upon 
it, That he was committed for liighTrcason or 
Felony; and this is a sufficient return to re- 
mand him, though in truth this is a general re- 
turn: for if the specifical fact for which the 
party was committed, were expressed in the 
warrant, it might then perliaps appear to be 
no treason or felony, btJC a tretspass, as in the 
Case of the carl of Northumberland, 5 H. 4. 
questioned for Treason in raising power. The 
Lords adjudged it a trespass; wr the powers 
raised were not against the kiifg, but some 
subjects. 

Wh^ then by like reason may not this return 
be sufficient, though the fact for which tlie pri- 
soners stood committed particularly expressed, 
mi^it be no cause of commitment ? 

The cases are not alike ; for upon a general 
commitment for treason or felony, the prisoner 
(the cause appearing) may press for his trial, 
which ought not to be denied* or delayed, and 
upon his indictment and trial, the particular 
cause of his imprisonment must appear, which 
roving no treason or felony, the prisoner shall 
ttve the benefit of it. But in this case, though 
the evidence given were no full nor iiiatiifest 
evidence against the persons indicted, but such 
aa the jury upon it ought to have acquitted 
those indicted, the prisoner shall never have 
■By benefit of it, but must continue iu prison, 
when remanded, until he hath paid the fine 
uqjustly imposed on him, which was the whole 
and of his imprisonment. 

We come now to the next part of the Re- 
turn, viz. * That the jury acquitteil those in* 

* dieted against the direction of the court in 

* matter of law, openly given and declared to 

* them in court.' 

1. The words. That the jury did acquit, 
against the direction of the court, in matter of 
law, literally taken, and de piano, are insigni- 
ficant and not intelligible, for no issue can be 
joined of matter in law, no jury can be chai^d 
with the trial of matter in law barely, no evi- 
dence ever was, or can be given to a jury of 
what is law, or not ; nor no such oath can be 
given to, or taken by, a jury, to try matter in 
law; nor no attaint can lye for such a false 
oath. 

Therefore we must take off this vail and co- 
lour of words, which make a shew of being 
something, and in truth are nothing. 

If the meaning of tliese words, finding 
against the' direction of the court in matter of 
la«(, be, That if the judee having heard the evi- 
dence given in court (for he knows no other) 
shall tell the jury, upon this evideoce, The law 


1 670 .~CtMC qf £. BuskeU,far alleged [1008 

is for the plaintiff, or for tlie defendant, and 
you are under the pain of fine and imprison- 
ment to find accordingly, then the jury ought 
of duty so to do ; Every man sees that the jury 
is but a troublesome delay, great charge, and 
of no use in determining right and wrong, and 
therefore the trials by them may be better abo- 
lished than continued : which were a strange 
new-found conclusion, after a trial so celebrat- 
ed for many hundreds of years. 

For if the judge, from the evidence^ shall by 
his own judgment first resolve upon any trial 
what the fact is, and so knowing the fact, shall 
then resolve what the law is, and order the jury 
penally to Hnd accordingly, what either neces- 
sary or convenient use can be fancied of juries, 
or to continue trails by them at all ? 

But if the jury be not obliged in all trials to 
follow such directions, if given, but only in 
some sort of trials (as for instance, in trials for 
criminal matters upon indictmenis or appeals) 
why then the consequence will be, though not 
in all, yet in criminal trials, the jury (as of no 
material use) ought to be either omitted or abo- 
lished, which were the greater mischief to the 
people, than to abolish them in civil trials. 

And how the jury should, in any other man- 
ner, according to the course of trials used, 
find against the direction of the court in matter 
of law, is really not conceptible. 

True it is, if it fall out upon some special 
trial, that the jury being ready to give their 
Verdict, and before it is given, the judge shall 
ask, whether they find such a particulnr thing 
propounded by him } or whether they find the 
matter of fact to be as such a witness, or wit- 
nesses have deposed? and the jury answer, they 
find the matter of fact to he so ; if then the 
judge sliall declare, The matter of fact being by 
you so found to be, the law is for the plaintirf], 
and you are to find acciirdingiy fur him. 

If notwithstanding they find for the defend- 
ant, this may be thought a finding in inatter of 
law against the direction of the court ; for in 
that case thejury first declnre tlie fact, ns it is 
found by themselves, to which fact the judge 
declares how the law is consequent. 

And this is ordinary, when the jury find un- 
expectedly for the plaintiff or defendant, the 
judge will ask, bow do you find such a fact in 
particular ? and upon tlieir answer he will say, 
then it is for the defendant though they found 
for the plaintiff, or ^ contrario, and thereupon 
they i-ectify their verdict. 

And in thesecasesthejuiy, and not the judge, 
resolve and find what the fact is. 

Wherefore alwaya iu discreet and lawful as* 
sistanceof the jury, the judge his direction is 
hypothetical, and upon supposition, and not 
positive, and upon coercion, viz. If you find 
the fact thus (leaving it to them what to find) 
then you are to find for the plaintiff; but if you 
find the fact thus, then it is for the defendant. 

But in the case propounded by me, where it 
is* possible in that special manner, thejury may 
find against the direction of the court in matter 
of law, it will not follow they are therefore 
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finable ; for if an attaint will lie upon the ver- 
dict so given by tlieni, they ought not to be 
fined ami imprisoned by tlie judge fir that ver- 
dict; for all the juiigcs have agreed upon a full 
conference at Serjeants- inn, in this case. And 
it was formerly so agreed by ilje then judges in 
a case where justice Hyde iiad lined a jury at 
Oxford, f«>r linding against their evidence in a 
civil cause. I'hat a jury is not tillable for going 
against their evidence, where an attaint lies ; 
for if an attaint be hrnnght upon that verdict, 
it may be athrmed and found upon the attaint a 
true verdict, and the same verdict cannot l>e a 
false verdict, and therefore the jury fined ftir it 
as such hy ilie judge, and yet no false verdict, 
because atiinned upon the altaint. 

Ainnhur reason that the jury may not be 
fined in such case, is, because until a jury have 
cnnsuiiuiKited their verdict, which is not done 
until ti^ey lind tor the phiintilf or defendant, 
nnd that also be entered of ilecord ; they have 
time still oF deliberation, and whatsoever they 
have answered the judge upon an interlocutory 
(|uosiion or discouisc, liiey may lawfully have 
from ii if they find cause, and are not thereby 
concluded. 

Whence it follows upon this last reason, that 
upon trials wherein no attaint lies, as w'ell as 
upon hiicii wlieie it doth, no case can be 
invented : wliercin it can be niaintuineil that a 
jury can lind, in matter of law, nakedly against 
the din ction of the ju<ige. 

And lla* judges were(:is before) all of opinion 
tbatthe return in this latter fmit of ir, is alM> 
insuihcieiu, as in the former, and so wholly iii- 
Siilhcicnt. 

lUil that this question may not hereafter re- 
vive if possible, it is evident by several resolu- 
tions of all the judges, that where an altaint lies, 
the judge cannot line the jury for going against 
their evidence or direction of the court, without 
other misdemeanour. 

For ill such case, finding against, or follow- 
ing the direction of (he court barely, will not 
barr an attaint, but in some case the judge 
being demanded by, and declaring to, the 
jury i\ licit is the law. Though he r]echue<^ it 
erroneously^ and they find accordingly, this 
may excuse the jury from the forfeitures ; for 
though their verdict be false, yet it is not cor- 
rupt, hut the judgment is to be revcfsed how- 
ever upon the attaint ; fur a man loscth not 
liis right hy the judge's mistake in the law. lii- 
geralls C. Cr. 35 El. f. 309, n. 18. 

Therefore if an altaint lies for a false verdict 
upon indictment notcnpitalfas this is) either by 
the common or statute law, l>y those resolutions 
the court would not fine the jury in this case 
for going against evidence, because an attaint lay. 

But admitting an attaint did not lie (as I 
think the law clear It did not) for there is no 
case in all the law of such an altaint, nor opi- 
nion, but chat of Thiniings JO H. 4. Attaint 
60. and 64, for which i litre is no warrant in 
law, though there be oilier specious Ruihor'ity 
aguiiist it, touched by none that argued this case. 

The question tlieu will be. Whether before 
VOL. VI* 


the several acts of parliament, which granted 
attaints, and are enumerated in their order in 
the Register, [f. a.J the judge by the 
common law, iii all cases, might liave lined 
the jury, going against iheir evidence and 
direction of the court, where no auaiiu did lie, 
or could so do, yet if the statutes which gave 
the attaints were repealed. 

If he could not in civil causes before attaints 
granted in them, he could not in criminal 
causes upon indictment (wherein 1 have ad- 
mitred attaint lies not) fur the fault in both 
was tiiesaine, vi/. finding against evidence ntid 
direction of the court, and by the common 
Jaw ; tlie reasmi being tlie same in botb^ tho 
law is the same. 

That the court could not fine a jury at 
the common law, wiiere attaint did not lie 
(for W'here it did, is agreed lie could not) I 
think to be the clearest position that ever I 
coiibid«*red, either fur an f lion ty or reason of law. 

After atuiinls were granted by statutes ge- 
nerally ; as by Westminster the lirst c, 38. 
in pleas real, and by 34 K. 3. c. 7. in pleas per- 
sonal, and w licre they did lie at common law 
(winch was only in arils of assise) the •^examples 
arc frequent in our books of punishing jurors 
by nttanit* 

But no case can be olTercd, either bt^fore 
attaints granted in general, or after, that ever 
a jury was punished by fine and imprisoiunent 
by liie judge, for not ilnding according to their 
evidence, and 1ms cliiection, until l^)pllaln’s 
time, nor is there clear firoof that ho ever 
lined iheni for that re.isnn, separated from 
othci' mis'ienieaiior. if juries might be fined 
ill such case before atiaiiiis granted, why no C 
since; for no statute iiath taken that power 
from the judgn. Hut since attaints grunted, 
the judge s resolved llicy cannot find whem 
the attaint lies, thereJ'oie they could not fiiitt 
l.'cfore. Sure this latter age did not first dis- 
cover tliat the, verdicts of juries weie many 
times not according to the judge’s opinion and 
liking. 

But the reasons arc, 1 conceive, most clear, 
that the judge could not, nor *cnn fine and 
imprison the jury in such cases. 

VVilhoiit a fact agreed, it is as impossible 
for a judge, or any other, to know the Jaw 
relating to that* fact or direct concerning it, 
as to know an ucrident that hath no subject. 

Hence it follows, that the judge can never 
direct what the law is in any iiialtcr contro- 
verted, without first kiiuTving the fact ; and 
tlun it follows, that witliout his previous 
knowledge of the fact, the jury cannot go 
against his direction in law, for he could nut 
direct. 

But the judge, 9^0 judge, cannot know the 
fact possibly but from tl#e evidence which 
the jury have, but (as will appear) he can 
never know what evidence tJie jury have, 
and coiiseqiienily he cun not know the mfit- 
ter of fact,, nor punish the jury for going 
against their evidence, when he cannot know 
(that their evidence is. 

3T 
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> is’ true, if the jury were to have no other 

lence for the fact) but what is deposed in' 
cd^rtf the judge might know their evidence, 
and the fact from it, equally as they, and so 
direct what the law were in the ca«e, though 
even tlien the judge and Jury might Jioriesilv 
difler in the result from tlic evidence, as well 
as two judges may, which often happens. 

But ilie evidence which the jury have of the , 
fact is much other than that : for, 

1. Being returned of the vicinage, whence 
the cause of action ariseth, the law supposeili 
them thence to have suiheient knowledge to 
try the matter in issue (and so they must) 
though no evidence were given on either side 
in court, but to this evidence tlie judge is a 
stranger. 

2. They may Imve evidence from their own 
personal knowledge, by which they may be 
assured, and sometimes arc, that wliat is de- 
posed ip. court, is absolutely false : but to this 
the judge is a stranger, an<l tie knows no more 
of the fact than lie hath learned in court, and 

crimps by false depositions, and consequently 
nows nothing. 

3. I’he jury may know the witnesses to be 
stigmatized and infamous, which tuny he un- 
known to the parties, and consequently to the 
court. 

4. In many cases the jury are to have view 
necessarily, in many, by consent, for their 
better information ; to this evidence likewibo 
the judge is a stranger. 

5. If they do follow his direction, they may 
be attainted and the judgment reversed for 
doing that, which if they had not done, they 
should liave been fined and iinprisonctl by the 
judge, which is unreasonable. 

3. If they do not follow his direction, and 
be therefore fined, yet they may lie attainted, 
and so doubly punished by distinct judicatures 
for the same olTence, which the common law 
admits not. 

A fine reversed in Banco Regis for in fancy 
per inspectionem et per testimonium del. 4. 
fide dignorum. After upon examination of 
divers witnesses in chancei'v, the suj^posed 
infant was proved to be of age, ‘ tempore fiiii? 
* levnti,’ which testimonies were exemjilificdi 
and given in evidence after in Communi Banco 
in a writ of entry in the qiiikus there brought. 
And though it was the opinion of the court, 
that those testimonies were of no force against 
the judgment inthc KingVBench, yet the jury 
found, with the testimony in chancery, ngainsi 
direction of the court, upon a point in law 
and their verdict after affirmed in an attain 
broitght, and afier a writ of right was brought 
and'battle joined, t 

7. To wliat end is the jury to be returned 
out of the vicinage, whence the cause of nction 

* Chevin and Paramour’s Case, 3 Fd. Dyer. 
SOI. a. n. 63. 

t The progress in Uus %vrit of right till judg- 
ment for Paramour the defendant, is at iargi 
£1. Dyer f. 321. n. 40. 

7 


riseth ? To what end must hundredors be of 
be jury, whom the law supposeth to have 
icaier knowledge of the fact than those of 
he vicinage in general : To what end are they 
diallenged so scrupulously to array and pole ? 
To what end must they have such a certain 
Irce-hold, and be ^ probi ct Irgales homines,’ 
ind not of affinity with the parties concerned ? 
To what end must they have in many cases the 
view, for their exactor information chiefly f 
To what end must they undergo the heavy 
lunishment of the villanous judgment, if after 
li this they implicitly must gi\e a verdict hy 
he dictates and authority of another man, 
under pain of fines and imprisonment, when 
sworn to do it according to the best of their own 
knowledge ? 

A man cannot see by anothers eye, nor hear 
uy anothers ear, no more can a man conclude or 
infer the thing to he resolved by anothers un- 
ileistnnding or rcuMiniiqi ; and though the 
vcrdici he right the jury give, yet they being 
iiot assured it so from their own understand- 
ing, are forsworn, at least injoro conscientitp, 

9. It is absurd a jury should he fined hy the 
judge for going against their evidence, when he 
who fiucih knows not what it is, as where a 
^ury find without evidence, in court of either 
side, so if the jury find, upon their own know- 
ledge, as the course is if tlie defendant plead 
solvit ad diem, to a bond proved, and offers no 
proof. The jury is diiected to find for the 
plaintiir, unless they know payment was made 
of their own knowiedjre, according to the plea, 
[14 II. 7. f. 29 per Vavasor in Camer. Scacc. 
rithuut contradiction Hob. f. 227.] 

And it is as absurd to fn^ a jury for finding 
against their evidence, wheh the judge knows 
but part of it ; for the better and greater part 
of the evidence may be wliolly unknown to him, 
and this may happen in most cases, and often 
both, as in Graves and Short’s case. [40 £h 
Cro. f. (51G.] 

F.rror of a Judgment in the Common Bench, 
the error assigned was, The issue being, whe- 
ther u feofiincnt nere made? and the Jurors 
being gone togellicr to confer of their verdict, 
one of them shewed to the rfcst an * Escrow pra 
‘ petentibus,’ not given in evidence by the par- 
ties per qtroJ^ they found for the demandant, 
upon demurrer adjudged no error ; for it ap- 
pears not to be given him by any of the parties, 
or any for them, it must he intended he had it 
as a piece of evidence about him before, and 
shewed it to inform himself and his fellows, and 
as he might declare it as a witness, that he 
knew it to be true.* They resolved, if that 

• The late Mr. Justice Bullcr in conversa- 
tion concerning a case which Imd been tried 
before him (Smith v. Hollings, Stafford, Spring 
Assizes, 1791) said to the editor of this work, 
that where- a juryman has knowledge of any 
matter of evidence in a cause which he is cry- 
ing, he ought not to impart the same privily tm 
the rest of the jury, but should state to the 
court that he had such knowledge, and thereupon 
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might have avoided the verdict, which they 
agreed it could not, yet it ought to have been 
done by examination, and not by error. 

That Decaiitaturii in our books, * Ad qu;es'^ 

^ tionecn facti non respondent Judi‘:es,ad quu^s- 
* tiuiieni logis non respondent Juratores,' lite- 
rally taken is true ; fur if it be demanded, What 
is the fact? the Judge cannot answer it : if it 
be asked, W'haC is ihe law in the case, the Jux'y 
caniiOL answer 


be examined, and subjected to cross examina- 
tion, as awiiness. See too what Chief Justice 
North says as to sir John Cutler in Reading’s 
Case, A. 1). 1(579, infta^ See also Rum’s Jus- 
tice, Of the Demeanour of Jurors in giving 
their V’erdicts.” In the trial of an Impouch- 
ment, a peer, who is one of the judges, may be 
examined as a witness. Lord Stailurd’s (^ase, 
A. D. 1680, it^ra. Upon the Trial of the Karls 
of Essex and Southampton (antc^ voL- 1, p. 
1833) the Lord Keeper Egertou, the Earl of 
Worcester, (one of the Lords Tryers) and the 
Lord Chief Justice Kopham gave evidence 
^ upon their honours’ against the prisoners. 
Upon the trial of Hacker, one of the regicides. 
Secretary Morrice and Annesley President of 
the Council, who were both Cuminissioners for 
trial of the Prisoners, and as such sat on the 
bench, cauie oil' frrnu the htncli and being 
sworn gave evidence on the part of die Crown, 
but did not go up to the bench ui)on liiat man’s 
trial, antCf vol. 5, p. 1181, and note. Oates in 
bis trial for perjury, May o(li, 16o6, infrny pro- 
posed tfiat the Chief Justice (Jed'eries) who 
tried him should be sworn to give an account 
of what had pasm|Lat a former trial, to which 
Jefferies auswereo^ No, there will he no need 

* of that : 1 w'ili acknowledge any thing I said 

* then.' [For more mutter relating to these 
points, see sir John llawles’s Observation on 
Lord Shaftesbury’s Craml Jury, a. jj. 1681, 
And on Cornish’s trial for treason, a. d. 1686 ; 
also the speech in the House of (Simmons of 
the same sir John llnwlcs when Solicitor Gene- 
ral upon the Bill of Attainder iigainst sir John 
Fenwick, a. d. 1696, 

Mr. Rarrington observes on the statute of 
York (12 Ed. 2.) duit the wiinesses to a deed 
seem to have been :inticnily a necessary part 
of the Jury, which was to try the validity of 
such an instrument. 

* “ Tlie most usual trial of matters of fact,*' 
says Lord Coke, (First lust. 166, b.) “ is by 
twelve such men (^ liberi et legates homines’) 
for * ad quscstionem facii non respondent ju- 
‘ dices;’ and matters in law the judges ought 
to decide and discuss, for ^ ad quaistionem juris 

* non respondent juratores.’” 

Upon which passage his learned commen*- 
tator, Mr. Hargrave, has given the following 
Note : 

This (hcaniatum^ as Lord Chief Justice 
Vaughan calls it on account of its frequency in 
the books, about the respective provinces* of 
judge and jury, hath, since lord Coke’s time, 
become the subject of very heated controversy, 
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Therefore the parties agree the fact by their 
pleading upon Demurrer, and ask the Judg- 
ment of the Court for the law. 

In special verdicts the Jury inform the naked 
fact, and the Court deliver the law ; and so is 
it in Demurrers upon evidence, in arrest of 
judgments upon challenges, and often upon the 
judge’s opinion of the evidence given in Court, 
the plain till’ becomes nonsuit, when if tlie mat- 
ter had been left to the Jury, they might well 
have found for the plaintitf. 

Rut upon all general issues; as upon not cul- 
pable pleaded in trespass, * nil debet’ in debt, 
iiul tort, nul disseisin* in assize, ‘ ne distiirba 
< pas’ in ^ qiiare impedit,’ and the like ; though 

especially on prosecutions for state libels ; 
some aiming to render juries wholly dependent 
on the judge for matters of law, and others 
contending for nearly a coinplcat and unquuli- 
iiod iiuiependence. On the trial of John LiU 
huriie for treason in 1619, high words passed 
between the Court and him, in consequence of 
his staling to the jury that ilu'y were judges 
both of law and fact, and ciliiig passages in the 
Coke upon Littleton to prove it. 2 State Tr. 
4ili ed. ()9 and post, 228, a. In the case of 
Pcmi and Meade, wlio in 1670 were indicted 
fur unlawfully assembling the people and 
preaching to them, the jury gave d verdict 
against, the directions of the C'ourt in point of 
law, and fur this were committed to prison. 
Rut the coinmitrnt'ut was questioned ; and on 
a Habeas Corpus brought in Llie court of Cuni- 
inon Fleas, it was declared illegal ; Lord C’bief 
•Fusticc Vaughan distinguisliiiig himself on the 
occasion by a most profound argument in fa- 
vour of the rights of a jury. Rushcll’s case 1 
Freem. 1, and Vaughan i35. However the 
contest dill not cease, us appears by sir John 
ilawles’s famous Dialogue between a Rarrister 
and a Juryman, which was publibhcd in 1680 
to assert ttic claims of the latter against the 
then cuiTciit doctrine decrying ihcir authority. 
Since the Revolution also many cases have oc- 
curred, in which there has been much debate 
on the like topic. See King v, Poole in Cas. 
B. U. temp. Hardwicke 23. Franklin’s case in 
the St.Tr. Peter Zeiiger’s ibid. Owen’s cose 
in the St. Tr. and Woodfall's case 5 Burr. 261. 
By attending to the cases before referred to, iS 
will be easy to trace the progress of this con- 
troversy on the limits of the jury's province. 

III respect to iny own ideas on this sub- 
ject, they are at present lo this effect : 

On the one hand, as the jury may, asoflen 
as they think fit, find a general verdict, I there- 
fore think it unquestionable, that they so far 
may decide upon the law as well as fact, such a 
verdict iiecesHurily involving both. In this I 
have the authority of Littleton Jiiinself, who 
hereafter writes. That if the inquest will take 
upon them the knowledge of the law upon the 
matter, they may give their verdict generally. 
Post. sect. 368 and foi. 228. _ , , , . 

But on the other hand I think it seems 
clear, that questious of law generally aodnior* 
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it be mutter of law whether the defendant be a 
4re»pattser, a debtor, disseisor, or disturber in 
tbe particular cases in issue; yet the jury find 
not (as in a special verdict) the fact of every 
case by itselt^ leaving the law to the court, but 

properly belong to the judges ; and that, ex- 
clusively of the fitness of haying the law ex- 
pounded by those who are trained to the know- 
ledge of it by Jong study and practice, this ap- 
pears from various considerations. 1. If the 
parties litigating agree in their facts, the cause 
can never go to a jury, but is 'tried on a de- 
murrer ; it being a rule, and I believe without 
exceptii>n, tiuit issues in law are ever deter- 
mined Vy the judges, and only issues of fact 
are tried by a jury. Ant. 71. b. — II. Even 
when an issue in fact is joined, ami comes be- 
fore a jury for trial, either party, by demurring 
Co evidence, which includes an admission of 
the fact to which tite evidence applies, may so 
far draw the cause from the cognizance of the 
jury ; for in that case the law is reserved for 
the decision of the Court, from which the issue 
of fact comes, and the jury is either discharged 
or at the utmost only ascertains the damages. 
Ant. 73. a. Doiigl. 137, 313. Buller’s 

l<7isi Pri. 3iid edition, 313. — HI. The jury is 
Bupposed to be so inadequate to finding out the 
law, that it is incumbent upon the judge who 

{ >residcs at the trial, to inform them wliat the 
aw is; ami as a check to tlic judge in the dis- 
charge of this duty,, uitiier party may under the 
statute of Westminster the 3nd, r. 31, make 
bis exception in writing to the Judge’s direction, 
and enforce its being made a part of the re- 
cord, so ns afterwards to found error upon it. 
See pus/. 3 Inst. 430. Tiiuls per Puis, 8th ed. 
233, 400. Case of Fabrigas and Mostyn in the 
State Trials. Case of Money and others v, 
Leach, 3 Burr. 17 13. Buller’s Law of Nisi 
Pri. 3nd ed. 315. — IV''. The jury is ever at li- 
berty to give a special venlict, the nature of 
which is to find the facts at large and leave tiie 
conclusion of law to the judges of the court 
from which the issue conibs. Formerly indeed 
it was doubted, whetiier ni certain cases, in 
which the issue was of a very limited and re- 
strained kind, the jui-y was not bound to find a 
^neral verdict. But the contrary was settled 
in Pownmaii’s case, 9 Co. 1 1 h. and the rule 
Slow holds both in criminal and civil cases 
without exception. See post. 337. b. Stuiindf. 
FI. C. 165. a. Oneby’s case, 3 L. Kaym. 1494. 
Ja. d. 1736, iij/rn.] — V. Whilst attaints which 
BtiUsubsist ill law were in use, it was hazardous in 
a jury to find a general verdict, where the case 
was doubtful, and they were apprised of it by the 
judges ; because if they mistook the law, they 
wero in danger of rii uttaint. Post. 328. a. 
Hob. 237. Vaugh. 144. 3 Hal. Hist. PI. C. 
310. C?ilb. Cum. PL 3nd edit. 138.— VI. If 
the jury find Che facts specially, and add their 
• conclusion as to the law, it is not binding on 
' the judges; but they have a right to controul 
' the verdict, nnd declare the law as they con- 
Ottve it to be. At least this is the language of 
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find fur the plaintiff or defendant upon the issue 
to be tried, wherein they resolve both law and 
fact coinplicately, and not the fact by itself; 
so as though they answer not singly to the ques- 
tion what is the law, yet they determine the 

some most respectable authorities. Siaundf. 
PL C. 165. a. Plowd. 1 14, a. b. 4 Co. 43, b« 
Hal. Hist. PJ. C. v. 1. p. 471, 476, 477. and v. 
3. p. 303. — VII. The courts have long exercised 
the power of granting new trials in civil cases, 
where the jury 'find against that which the 
judge trying the cause or the court at large 
holds to be law, or where the jury find a gene- 
ral verdict, and the court conceives that on ac- 
count of difficulty of law there ought to have 
been a special one. King v. Poole, Cas. B. R. 
tetnp. Ilardwicke 36. Though too in criminal 
and penal cases the judges do nut claim such a 
discretion against persons acquitted, the reason 
1 presume is in respect of tlie rule that ‘ nemo 
‘ bis punitur aut vexatur pro eodem delicto,’ 
or the haniship which would arise Irom allow- 
ing a person to he twice put in Jeopardy Ib^ 
one ottence ; and if this he so, it only shews 
that on that account an exception is made to u 
‘general rule. 4 Blackst. B'h ed. 361. 3 L. 

Rayin. 1585. 3 Stra. 899. 4 Co. 40, a. 

and Wingate’s Maxims, 695. 

Upon tlie whole, as my mind is affected 
with this interesting subject, the result is, that 
the immediate and direct riglii of deciding 
upon questions of law is entrusted to the 
jufigrs; that in a jury il is only incidental; 
that in the exercise of this incideniul right the 
latter are not only placed under the snperin- 
teiulance of the former, buM|e in some degiee 
controulahle by them; an^Rertforcthar in ail 
points of law arising on a trial, juries ought to 
shew the most respectful defervnee to the ad- 
vice and recommendation of judges. In favour 
of this conclusion the conduct of juries bears 
ample testifnony ; for to their honour il should 
be remembered, that the examples of their re- 
sisting tlie ad iico of n judge in points of law 
are rare, except where they Imve been pro- 
voked into such an opposition by ihe grossness 
of his own misconduct, or betrayed into an un- 
just suspicion of his integrity by the iiiisre pre- 
sentation and ill prac tice of others. In civil 
cases, particularly where the title to real pro- 
perty is in question, juries almost universally 
find a special verdict os often as the judge re- 
commends their so doing; and though in cri- 
minal cases special verdicts are not trtqueiit, it 
is not from any averseness to them in juries, 
but from the nature of criminal causes, which 
generally depend more upon the evidence pf 
facts than any difficulty of law. Nor is it any, 
small merit in this arrangement, that in consist 
quence of it every person accused of a civil 
crime is enabled by tlie general plea of Not 
Guilty to have the benefit of a trial, in which 
the judge and jury are a check upon each 
otlier ; and that this benefit may he always en- 
joyed, except in such small offences as are left 
to the summary jurisdiction of a justice of Um 
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law in all matters, where issue is joined, and evidence be given to them or not. As if a 

tried in the principal case, but where the ver- feoffmeut or devise were made tf> one imper- 

diet is special. peiuum, and the jury should find cross^ either 

To this purpose the lord Hobart (f. 9127.) in an estate for life, or in tee simple against the 

Needler’s Case ngiiiiiiit the bishop of Winches* law, they should be subject to un attaint, 

, ter, is very apposite: — ‘ Legally it will be very though no innii inturined them what the law 

* hard to quit a jury tiiut tiuds against the law, was in that case.* 

* either common law, or several statute law. The logul verdict of the jury to he recorded, 

* whereof all men were to take knowledge, and is iiiiding for the plaintiff or defendant, witac 

* whereupon verdict is to be given, wheclier any they answer, if asked to questions concerning 


peace ; which exception from the necessity of 
the times is continually, increasing, but which 
however cannot be too cautiously extended to 
new objects. Thus considered, the distinction 
between the otlice of judge and jury seems to 
claim our utmost respect. May this wise dis- 
tribution of power between the two long con- 
tinue to flourish, unspoiled, either by the proud 
encroachment of ill -designing judges, or the 
wild presumption of licentious juries. 

** It would be wrong to conclude this note, 
without referring the reader to the very forci- 
,bie reasoning on the same subject, in a mo- 
dern work, u-htcli contains much general legal 
instruction elegantly conveyed, bee Kuno- 
nius, or !)ialoguos concerning iheLaw^aiid Con- 
stitution of Kiiglaiid,” vol. 3, p. 196. 

** bee further on the origin of English Juries, 
Spehn. Gloss, voc.jurata, Dissertat. Episloinr. 
in Ling. Septeiitrion.Tiiesaur. Hickes. Stiernh. 
de jure bueoii. cc Goth. vcUist. lib. ], c. S, and 
Dr. Peitingars Enquiry into the Use and Prac- 
tice of J uries amongst the Greeks and Romans.’* 
See, too, the dean of St. Asaph’s Case, a, d. 
1781, infra. 

On the right uyurors to find general verdicts 
Blacks! one very decisive. 

Stiirietinies, if there arises in the case any 
dithcult matter of law, the jury, for the sake of 
better iiirorniatiuii, and to avoid the danger of 
having their venlict attainted, will find a special 
verdict; which is grounded on the statute 
Westm. 9. 13 Edw. 1, c. SO, s. 2. And herein 
they state the naked facts, as they find them to 
be proved, and pray the advice of the court 
thereon; concluding cuiiditionully, that if upon 
the whole matter the court shall be of opinion 
that the plaiiiiitf had cause of action, they then 
iind for the plaintiff; if otherwise, then tor the 
defendant. ' This is entered .at length on the re* 
cord, and afterwards argued and determined in 
the court at' Westminster, from whence the is- 
sue came to be tried. 

Another method of fliiding a species of 
special verdict, is when the jury find a verdict 
generally for the plainti£r, but .subject neverthe- 
less to the opinion of the judge or the court 
above, on a special case stated by the counsel 
on both sides with regard to a matter of law ; 
* which has this advantage over a special verdict, 
that it is attended witli much less expense, and 
obtains a much speedier decision : the poitea 
(of which in the next chapter) being stayed in 
the hands of the officer of nisi priusp till the 
<^uestion is determined, atid the verdict is then 
entered for (he plaintiff or defendant as the case 


nay happen. But, as nothing appears upon 
the record hut the general verdict, the parties 
are precluded hereby from the benefit of a writ 
of error, if dissatisfied with the judgment of die 
court or judge upon the point of law. Which 
makes it a thing to be wished, that a method 
could be devised of eitiier lessening the expense 
of special verdii ts, or else of entering the case 
at length upon the postea. But in both these 
iiisiunces the jury may, if they think proper, 
take upon themselves to determine, at their own 
hazurd, the complicated question of fact and • 
law ; and, wilhtmt either special verdict or spe* 
cial case, may find n verdict absolutely either 
for the plamtitf or defendant.” 3 Bl. Coin. 377. 

** When tlie evitlencc on both sides is closed, 
the jury cannot he dibcharged till they havo 
given ill their verdict ; but are to consider of 
it, and deliver it in, with the same forms, as 
upon civil causes: only they cannot, in a crimi- 
nal case which touches life or member, give a 
privy verdict. But an open verdict may be 
either general, guilty, or not guilty; or special, 
setting forth all the circuuistuncis of the case, 
and praying the judgment of the court, whether, 
for instance, on the tacts staled, it be murder, 
manslaughter, or no crime at all. 'J'his is where 
they doubt the matter of law, and therefore 
cliuse to leave it to tlie cleteririination of the 
court: though they liave an iinquebtionable 
right of dettrmiiiing upon all the ciicuiiisUiiices, 
and finding a general verdievif they think pro- 
per so to hazurd a breach of their oaths; and, 
if their verdict be notoriously wrung, they may 
be punished and the verdict set aside by attaint 
at the suit of the king ; but not at the suit of 
the prisoner.” 4 Bl. Coni. 361.^ 

The following is the passage in Littleton, 
(sect. 368.) 

“ Item en tici case I’ou I'enquest poit dire lour 
verdict a large, s’ils voileut prendre sur eux le 
conusance dc la Icy sur le matter, ils poicht 
^ dirh lour verdict generalment, come est mis en 
lour charge ; come en le caseavant dit ilspoient 
hien dire, que le lessor ne disseisa pas le lessed, 
s’ils voilent, &c.” 

Whereupon Lord Coke thus comments 

Althougn the jury if they will take upon 
them (as Littleton licre saiUi) the knowledge of 
the law, may give a general verdict, yet it » 
dangerous for them so to do, for if they do 
mistake the law, they run into the danger of an 
attaint; therefore to find the ** 

tlie safest way where the case is doubtful. Sea 
alio the Law Dictionary, Articles 
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■ome particular fact, is not of their verdict es- 
aentiallv, nor are they bound to agree in such 
particulars ; if they ail agree to find their issue 
for the plaintiff or defendant, they may differ 
ifX the motives, wherefore, as well as judges, in 
giving judgment for the plaintiff or defendant, 
may differ in the reasons wherefore they give 
that judgment, which is very ordinary. 

I conclude with the statute of 26 II. 8, c. 4. 

^ That if any jurors in Wales do acquit any fe- 
^ loll, murderer, or accessary, or give an untrue 

* verdict against the king, upon tlu^ trial of any 
^ traverse, recognizance, or forfeiture, contrary 

* to good and pregnant evidence ministered to 

* them by persons sivorn before the king's jus- 

* ticiar. That then such jurors should be bound 
^ to appear before the (jouncil of the Marches, 

^ there to abide such fine or ransom for tbeir 
^ offence, as that Court sliould think fit.’ 

If jurors might have been fined before, by 
the law, for going against their evidence in 
matters criminal, there had been no cause for 
making this statute against jurors, for so doing 
ill Wales only. 

Objections out of the Ancient and Modern 
Books. 

1. A juror kept his fellows a day and a 
night, without any reason or asbcntiiig, and 
Ibereibre awarded to the Fleet. [8 Ass. pi. 55.] 

This book rightly understood is law, That he 
staid hts fellows a day and a night, without any 
reason or assenting, may be understood, That 
he would not in that time intend the verdict 
Rt all, more than if he had been absent from 
lijs fellows, but wilfully not find for either side ; 
In this sense it was a misdemeanor against his 
oath, for his oath was truly to try the issue, 
which he could never do, that resolved not to 
confer with his fellows. 

And in this sense it is the same with the 
Case 34 Erl. 3, where 12 being sworn, and put 
together to treat of their verdict, one secretly 
withdreiv liimself, and ^\ent away, for which 
he was justly fined -and imprisoned; and it 
differs not to withdraw from a man’s duty, by 
depart ine from his fellows, and to withdraw 
from it, though he stay iu the same room, and 
so is that book to be understood. [34 E. 3 
Bra. Title Jurors n. 46.] 

But if a man differ in judgment from his fel- 
lows for a day and a night, though his dissent 
may not be as reasonable as the opinion of the 
rest that agree, yet if his judgment be not satis- 
fied, one disagreeing can be no more criminal 
than four or five disagreeing with the re^t. 

2* A juror would not agree with his fellows 
for two days, and being demanded by the 
if he would agree ; said, he would first 
die in prison ; whereupon he was committed, 
•nd the verdict of the 11 taken; but upon 
better advice the verdict of the 11 was quasht, 
and the juror discharged without fine, and the 
justices said, the way was to carry them in 
caits» until they agreed, and not \fy fining them ; 
and as the judges erred in taking the verdict of 
11, so they d&d in. imprisoning the 12th ; and 


this case makes strongly that the juror was not 
to be fined, who disagreed iu judgment only. 
[41 Ass. p. 11.] 

Much of the office of jurors, in order to 
their verdict, is ministerial, as not withdrawing 
from their fellows, after they are sworn, not 
withdrawing after challenge, and being tried in 
before they take their oath, not receiving from 
either side evidence after their oath not given 
in court, not eating and drinking before their 
verdict, refusing to give a verdict, and the like ; 
wherein if .they transgress, they are finable; 
but tbe verdict itself, when given, is not an 
act ministerial, but judicial, and according to 
the best of their judgment, for which they are 
not finable, nor to be punished, but by attaint. 
36 II. 6, f. 27, Br. Jurors 18. 

3. The Case of 7 H. 2, Title Coronas Fitz, 
108, was cited, where upon acquittal of a com- 
mon thief, the judge said. The jury ought to be 
bound to his good behaviour, during his life: 
But saith the book, ^ quere per quel ley,’ but that 
was only gratis dictum by the judge, for no 
such thing was done, as binding them. 

4. Bradshaw and Salmon's Case was urged, 
where a jury had given excessive damages upon 
a trial in an action of covenant, and t.he court 
of Star Chamber gave damages to tlie com- 
plainant almost as high as the jury had given 
upon the trial : But the jury, who gave the 
damages, were nut questioned : Though, saith 
the book, they might have beeiv, because they 
received briefs from the plaintiff, for whom they 
gave damageEi, which was a misdemeanor ; 
but the express book is. That tiie jury could 
not be punished by inforitiation for the exces- 
sive damages, but only by att^nt, therefore not 
for tlieir false verdict without other misde- 
meanor ; which answers some other cases al* 
ledged. [Hob. f. 114.] 

Nor can any man shew (though it was said) 
That a jury was ever punished upon an infor- 
mation, either in law, or in the Star Chamber, 
where the charge was only for finding against 
their evidence, or giving an untrue verdict, un- 
less imbraccry, subornation, or the like, were 
joined. . 

5. It was said, a peijury in Jade curia ia 
punishable by the judge; and such is it if jurors 
go against their evidence ; perhaps a witness 
may be punished for pegory in Jade curia 
(which 1 will not maintain to be law) but a 
jury can never be so punished, because the 
evidence in court is not binding evidence to a 
jury, as hath been shewed. 

6. Some records were cited, of fines jsro 
eoucelamente ,* no doubt it is an article in- 
quirable in every Oyer and Terminer, and one 
jury may find it upon another. 

7. Braynes Case was urced, but the jurors 
were there fined for a manirest combinaiion to 
delude the court, by agreeing upon two ver- 
dicts, and concealing the latter, if the court 
would be satisfied with the fermer. [42 £!• 
Crl 77al 

a Wharton’s Case, reported by two re- 
porters^ Yelverton saith| That the judget| wber^ 
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of Popham was one, and a privy counsellor,' 
were very angry, and fined the jury for their 
verdict, and finding against direction. 

In those reports that pass under the name of 
Noy*s, the same case is reported with this, that 
the judges conceived the jury had been iiniaw- 
fully dealt with to give that verdict ; which, if 
true, the fining was lawful, and the case therein 
reported short by Yelverton. 

9. WagstaiT’s Case, in the King's Bench 
lately, was the same w ith the present Case ; 
but by the record it is reasonable to think the 
jurors committed some fault be^des going 
against their evidence, for they were unequally 
fined. 

But however, all the judges having, upon 
this return, resolved. That finding ngainst ihc 
evidence in court, or direction of the court 
barely, is no sulficient cause to fine ; the jury 
answers all these cases, if not answered be- 
fore. 

10. There remains Soutliwsll’s Case, re- 
ported by Leonard ; some cases out of the 
Court of Wards in Lnnnoy’s Case, reported hy 
Serjeant Moore, f. 730, where jurors were sent 
to the Fleet, or threatened to he sent, for not 
finding offices according to the direction of the 
court. [LanuoysC. Moore 730.] 

1. An inquest of ofiice is not subject to an 
attaint. « 

2. It neither determines any man’s right, 
nor dotli any party put any trial upon tlietn. 

3. They are only to find naked matter of 
fact, as the books are of 3 Tl. 7, f. 10 b. and 2 

11. 4, f. 5, a. but principally an ofiice for the 
king is in many cases, as necessary, as an entry 
for a common person, without which ho can 
never come by, or try his right, nor can the 
king, without an ofiice, know wdielher he hath 
a right to a ward, a mortmain, or the like ; 
and as it is an injury to hinder a man from his 
entry, whereby his right may be tried, so it is 

' not to find an ofiice for the king, whereby his 
right may be tried, which concludes no man, 
but enables the king to a trial of his right, and 
ill truth is only a finding of matter of fact, and 
no more. 

Therefore perhaps it may lie an offence, as of 
a witness refusing his Testimony, not to find an 
office for the king, when clear proof is made of 
the matter of fact ; but if proof be not made at- 
all, or be altogether doubtful, or that the mat- 
ter be matter of law, the Inquest may find an 
Ignoramus, which a jury, upon a trial, can 
never do : But of this 1 shall say no more, it 
concerning not the case in question. 

Precedents. That the Court of Common 
Pleas, upon Habeas Corpus, hath dis- 
charged persons imprisoned by other 
Courts, upon the insufficiency of the re- 
turn only, and not for privilege. 

Sir Anthony Roper, committed by the High 
Comioissioii Court, discharged absolutely jn 
the Common Pleas, as unlawfully committed 
and detained, without any mention of privi- 
lege. 


1670 . — Misconduct as a Jurymm. [102$ 

Geoige Milton, imprisoned for contempt, 
scandalous words of the Court, and couvictW 
of drunkenness;, the causes resolved insuC- 
firient, and therefore dimitiitur a prisona, and 
the gaoler discharged of him ; but he gave bail 
to attend the pleasure of the Court. [5 Jac. 
Sir Anthony lic)ppr’s Case, 12 Rep. Sir William 
Chameys 0. and Edward Thicknes C. 12 Rep. 
8 Jac.] 

Elizabeth Ash committed by the High Com'* 
mission, pro Itnocinio, in like manner dis* 
charged ; the cause being insufficient to detain 
her in ^)risnn, or to hinder her from the privi- 
lege of that Court, but no other mention of* 
privilege put in hail. [4 Car. 1.] 

Richard Iluyes, for refusing to do penarice, 
as injoined, comniitted hy the High Commis- 
sion, the cause judged insufficient to commit^ 
but gave bail ns before ; he demanded a Habeas 
CoriJiis by reason of privilege. [7 Juo.] 

But it IS to be observed, 'Fhat privilege lies 
only where a man is officer of the Couit, or 
liuih a prior suit in the Common Pleas depend- 
ing, and is elsewdiere arrested to answer, and 
molested, that he cannot prosecute his suit, he 
is then privijfgeil justly, and without wrong, 
because his prosecutor, elseMhere might have 
sued, if he pleased, in the Common Pleas. 

All privilege is oitlier for ofticers, clerks, or 
attorneys of the. Court, not to he sued else- 
where ; or for persons impleading or impleaded, 
having priority of suit in the Common PleaH, 
arrested or sued in other jurisdictions ; or for 
the menial servants of such officers. 

These privileges are not detrimental to any, 
because whoever hath occasion to «ne an officer, 
or any other, linving priority of suit as before, 
is not restrained to sue them in the Common 
Picas, but is restrained from suing elsewhere. 
And this is the true privilege of the Court. 

And the way of enjoying this privilege, was, 
by writs of privilege to supersede the proceed- 
ing of other Courts against such, who had the 
privilege of the Common Pleas, as is yet ordi- 
nary in tlie cases of attorneys, officers, and 
clerks. 

And in such writs the cause of privilege is 
mentioned, and as to their mental servants, if 
not true, may be traversed. As 22 H. 6. 38. 
Debt WAS brought against baron and feme, and 
a supersedeas out of the Chancery, was cast 
for the baron, as menial servant to an officer of 
Chancery ; whereupon the plaintiff said it was 
contained in the writ that the husband was 
menial servant to R. del Chancery, whereas 
he was not his menial servant, and thereupon 
issue was taken. But quere of the officers ap- 
pearing of record iu.tlie Court may be tra- 
versed.* 

Hence it follows, Tliough proceeding ia 

* 21 H. 6. f. 20, 22 11. 6. f. SB. 34 H, 0. f. 
15.— Vide Djtt 12 El. f. 287. pi. 48 .— VmI. 
ihe supersed. for clerks of the Court^and ror 
attorneys anciently, and their great different. 
Reg. Jod. f. 84. a. But now attoroeya aro in* 
rolled as well as officers. 
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oOier. GottrU. agninst a person privilef^ed in 
might be superseded, yet it was wher: 
matter proceeded upon in such Courts, 
might as well be prosecuted in the Cotiiniun 
bench ; but if a privileged person, in iianco, 
were sued in the Ecclesiastical Courts, or be- 
fore the High Commission, or coiistahie ntid 
marshal, for things whereof the Coiiiinoii Pleas 
had no cognizance, they could not supersede 
that proceeding by privilege. And this wa$ 
the ancient reason nnd course of privilege. 

1. Another way of privilege, by reason of 
suit depending in a superior Court, is, when a 

« person impleading or inipteaded, as in the 
Cmninon Bench,' is after arresieil in u civil 
action or plaint in London, or elsewhere, and 
by Habeas Corpus is brought to the C<aniuon 
Picas, and the, arrest and cause returned ; if it 
appear to the Court, That the arrest in Lundoii 
was after the party ought to have had the pri- 
vilege of the Common Pleas ; lie shall have 
liis privilege allowed, nnd be discharged of bis 
arrest, and the party left to prosecute his cause 
of action in London, in the Coinmun Pleas, if 
he will. 

2. If the cause of the imprisonment returned, 
be a lawful enuse, but which ennnot be prose- 
cuted in the Common Pleas, as felony, treason, 
or some cause wherein the High Commission, 
Admiralty, or other Court, had power to im- 
prison lawfully, tlicn the party iniprisuned, 
which did implead, or was impleaded in the 
Common Bencli before such imprisoninent, shall 
not be allowed privilege, but ou^ht to be re- 
manded. 

3. The third way is, when a than is brought 
by Habeas Corpus to the Court, and upon re- 
turn of it, it appears to tiio Court, That he was 
against law imprisoned and detained, though 
there be no cause of privilege for him in this 
Court, he shall never be by the act of the 
Court remanded to his unlawful imprisuiitnent, 
for then the Court should d<» an act of injus- 
tice in imprisoning him, de vovo^ against law, 
whereas the Great Charter is, * Quod nuilns 
* iiber hoino imprisonetur nisi per legem terr;e 
This is the present cas^, and this w'as the case 
upon all the precedents produced and many 
more that might be produced, where upon 
Habeas Corpus, many have been discharged 
and bailed, though there was no cause of privi- 
lege ill the case. 

This ap|>eRrs plainly by many old hooks, if 
the reason of them be rightly taken. For insuf- 
fiqicnt causes are as no causes returned ; and 
to scud a man back to prison for no cause re- 
turned, seems unworiliy of a Court. 

If a man be impleaded by w^rit in the Com- 
mon Pleas, nnd is after arrested in London 
mpon a plaint, thereupon a Habeas Corpus he 
shall have privilege in the Common Pleas, if 
the writ, upon which he is imple;uleii,'hear date 
before the arrest in London, and he returned, 
‘^Itliough the plaiotilF in the Common Pleas be 
nonsuit, essoined, or will not appear, and con- 
sequently the case of priv Hedge at an end be- 
fore the CorpuM cum cau$a returned ; but if the 


first writ be not returned, there is no record in 
Court that there is such a defendant. [9 II. 6. 
54. 58. Br. n. 5. 14 11. 7. f. 6. n. 19. 9 E. 4 . 
47. II. 34. 13 II. 4. f. 31. n. 11. Br.] 

The like where u innii broughc debt, in 
Bai ;r), and afier fur the same debt arrested 
the defendant in London, and became nonsuit 
ill Banco; ye& the defendant, upon a Habeas 
(Corpus, luid his privilege, because he had 
cause of privilege ai the time of the arrest^ 
14 II. 7. C. Br. Privilege, n. 19. 

I'he like,case 9 E. 4, where a man appeared 
in Banco, by a Cepi Corpus, and found inain-r 
rise, and bad a day lo appear iu Court, and 
t fo*e bis (lay was arrested in London, and 
brought a Corpus cum causa in Banco iiegis, 
at winch day the piaintin became nonsuit, yet 
he was discltarged from the serjeaut at London, 
because bis arrest there was after his arrest 
in Banco, and consequently unlawful, 9 E. 4. f. 
47. Br. privilege 34, and a man camiut be im- 
prisoned at the saqie time lawfully in two 
Courts. 

Tlie Court of King’s Bench cannot pretend 
to the only discharging of prisoners upon Ha- 
beas Corpus, unless in case of privilege, for the 
Chancery may do it without question. 

And tlie same book is. That the Common 
Pleas or Exchequer may do it, if upon return 
of the Habkas Corpus, it appear imprison- 
ment is against law. 

An Habeas Corpus may be bad out of the 
King’s Bench or Cluincery, though there be no 
privilege, &c. or in the* Court of Common- 
Pleas, or Exchequer, for any othcer or privi- 
leged person lliere ; upon which writ the gaoler 
mu)t return by whom he was committeil, and 
the cause of his imprisonment ; and if it ap- 
pearctii that his imprisonment be just and law- 
iul, he shall be remanded to the former gaoler; 
but if it sliull appear to the Court that he was 
imprisoned against the law of the laud, they 
ought, by force of this statute, to deliver him; 
if it be doubtful and under consideration, he 
may be bailed. — ^'The King’s Bench may bail, 
if they please, in all cases ; but the Common- 
bench must remand, if the cause of the impyir 
soninent returned be just. 

The writ ^ de hoininc replq;iando,’ is as well 
returnable in the Cuuimon Picas, as in the 
King’s Bench. 

All prohibitions for incroaching jurisdiction 
issue as well out of the Common Pleas as 
King’s Bench. 

Quashing the order of commitment upon a 
certiorari^ which the King’s Bench may do, 
but not the Common Pleab, is not material in 
this case. 

1. The prisoner is to be discharged or re- 
manded bs\ro)y upon the return,, and nothing 
else, whetlicr in the King’s Bench, or Common 
I’leas. 

3. Should the King’s Bench havetlie order 
of commitment certified and quashed, before 
tfie return of the Habeas Corpus, or after, what 
will it avail the prisoners ; they cannot plead 
nul tiil record^ in the one case or the other. 
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^ 8. In all the precedents sliewed in the Coai>- 
moil Pleas, or in anj that can be shewed in 
the King's Bench, upon discharging the pri- 
soner by Habeas Corpus, nothing can be sliew- 
ed of quashing the orders or decrees of that 
Court, that made the wrong coniinitmeiit. 

4. It is manifest, where the King's Bench 
Lath, upon Habeas Corpus, discharged a pri- 
soner committed by the Chancery, the person 
hath been again re-conimittecl for the same 
cause by tlie Chancery, and re-dehvered by the 
King’s Bench ; but no quashing of tlie Chan- 
cery order for commitment ever heard oh 
[Gianvili's C. Moore f. 836.] 

5. Ill such cases of re'Coininitinent, the party 
hath other and proper remedy besides a new 
Habeas Corpus ; of which I shall not speak 
now. 

6. It is known, That if a man recover in 
assise, and after in a re-dissei^in, if the fim 
judgment be reversed in the assise, the judg- 
ment in the redisseisin is also reversed. So if a 
man recover in wast^ and damages given, for 
which debt is brought (especially if the first 
judgment be reversed before execution) it de- 
stroys the process for the damages in debt, 


though by several originals. But it may be.; 
iaid, Thai in a Writ of Error in this kind, the 
foundation is destroyed, and no such record is 
left. 

But as to that in .Drury's case, 8 Rep. an ' 
outlawry issued, and process of Capias upon 
the outlawry, the sheriff returned, ftoa fst in* 
vrnius; and the same 'day the party came into 
Court and demanded Oyer of the exigent which, 
was the warrant of the outlawry ; and shewed 
the exigent to be altogether uncertain and in- 
sudicieiit, and consequently the outlawry de- 
pending upon it to be null. And the Court 
gave judgment accordingly, though the record 
of the outlawry were never reversed by error; 
which differs nut from this case, where the 
order of commitment is judicially declared il- 
legal, though not qbashed or reversed by error, 
and consequently whatever depends upon it, 
as the fine and coiniiiuinent doth, and the 
outlawTy in the former case was more the king's 
interest, than the fine in this. 

The Chief Justice delivered the Opinion of 
the Court, and accordingly the Prisoners were 
discharged. 


232. Proceedings in the House of Commons against the Duke of 
Lauderdale*, 25 Charles II. a. d. 1674. 


17hE Commons’ House of King Charles the 
second's Long Parliament hod in their Jlth 
session manifested much discontent. They 
had devoted much attention to the considera- 
tion of Grievances. On the S 1st of October, 1673, 
they resolved : ** That this house, considering 
the present condition of the nation, will not 
take into any farther debate, or consideration, 
any Aid, or Supply, or Charge upon the subject, 
before the times of payment of the eighteen 
months Assessment, etc. granted last session, 
be expired : unless it shall appear, that the ob- 
stinacy of the Dutch shall render it necessary ; 
nor before this kingdom be effectually secured 
from the dangers of Popery, and popish coun- 
sels and counsellors, and the other present 
Grievances be redressed.” 

On the 4th of November, after the Speaker 
(Seymour, against whom in the preceding week 
several objections and reproaches had been al- 
leged ill the house by different members) who 
came not to the house till 10 o’clock, though the 
house was the day before adjourned to eight, 
had been called to the Chair by a great voice, 
he at last took the chair ; and then sir Robert 
Thomas moved to take into his cofisideratioii 
the business of ^ evil counsellors,' as * a griev- 
ance,' hinted the other day, and would name 
one, * the duke of Lauderdale.' The word was 

f The duke of Lauderdale had been for 
mimy years a sealous Covenanter : but in 1647 
he turned to the king's interest ; and had con 
tinued a prisoner all the while after Worcester 
fight, where he was taken. Be was kept 
voLvr. 


no sooner out of his mouth but the usher of the 


some years in the Tower of London, iii Port- 
land Cnstle, and in other prisons, till iic was 
set at liberty by tho.se who culled home the 
king, lie was very learned, not only in Latin, 
ill which he was a master, but in Greek and 
Hebrew. He was a man, (as the duke of 
Buckingham called him to me) of a blundering 
under:>taurjing. He was haughty beyond ex- 
pression, abject to those he saw he must stoop 
to, but imperious to all others, lie had a viur 
lence of passion, which carried him often , to 
fits like madness, in which he had no temper. 
He was the coldest friend, and the violeiUest 
enenriy 1 ever knew. He at first seemed to de- 
spise \%ealth; but he delivered himself up af- 
terwards to luxury and sensuality. He was in 
his principles much against Popery and arbi- 
trary government ; and yet, by a fatal train of 
passions and interests, he made way for live 
lormer, and had almost established the latter; 
and whereas some, by a smooch deportment, 
made the fim beginnings of tyranny less dis- 
cernible and unacceptable ; he, by the fury of 
his behaviour, heightened the seventy of his mi- 
nistry, which was more like the cruelty of an in- 
quisition than the legality of justice. With all 
this, he was a Presbyterian, and retained hji 
aversion to king Charles 1, and his party, to hie ^ 
death [which happened in 1682.''] Burnet.—* 
Many years after bis death there was published 
a translation by. him of Virfdl's iEoeid, 
baidbeen shewn in MS. to Drydeti, and frota 
which bis has borrowed many Jiocs. 

8 U 
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rod knocked at the door,* and the ] 
.kerjeant gave notice of it to the Speaker, 1 
who forbade tir Robert proceeding any fao- ] 

The next session commenced on the 7tk- of 
January 1674, and on the l^th the House of 
Commons resolved, “ That this house will pro- 
oeed, in the first place, to have Grievances 
eifertunily redressed, the Protestant Reli- 
gion, Liberties, and Properties, effectually 
secured, to suppress Popery, and to remove 
persons and Counsellors, popishly* affected, or 
othenvise obnoxious, or dangerous to the 
# government/’ ** That the humble and 
hearty Thanks of this house be returned to his 
majesty for his gracious Promises and Assu- 
rances in his Inst Siieech, and for those Acts 
which he has done since the last prorogation, 
towards the suppressing and discountenancing 
of Popery ; and that he would please to give 
order tor the Militia of London, Westminster, 
and Middlesex, to be ready at an hour’s warn- 
ing, and the other Militia of the kingdom at 
a day’s warning, fur the suppressing any tu- 
multuous meeting of Papists, or other mal- 
content persons whatsoever ; and that the 
house will go with this Address to his majesty 
in a body/* 

pn the next day the following Proceedings 
took place. 

Mr. tSiockdule. Many Grievances have 
been represented; the way is now, how you 
will redress your grievances; the last ses- 
sion produced many good votes as to that, but 
we were prorogued ; and to the intent that 
that may not happen again, consider that the 
same Counsellors are interposing, and inter- 
preting, our intentions may procure the same 
prorogation; therefore moves to begin with 
the last part of the vote first, vii. * Evil Coun- 
sellors/ You cannot have Grievances effec- 
tually redressed, without rrmoving those that 

• “ The Address (agreed to the day before) 
was to have been presented this afternoon ; 
but the king disappointed all by comiiig unex- 
pectedly to the House of Lords, and o: tiering 
the Commons to attend him. It happened that 
the Speaker and the usher both met at the* 
door of th:^ House of Commons, and the Speaker 
being gat within the house, some of the mem- 
bers sudilenly shut tbs door, and cried out 
* To the Choir ! To the Chair !* while others 
cried, * ThS Black Rod is at the door/ The 
Speaker was immediately hurried to the chair, 
» and then it was moved, 1. *That our Alliance 
with France was a Grievance. 2. That the 
Evil Counsellors about the king were a Griev 
ance. And 3. That the duke of Lauderdale 
was a Grievance, and not fit to be trusted oi 
employed in any office or place of trust.’ Upon 
which there was a general cry, « To tlie Ques- 

tion ! To the Question !* But the Black Rod 
knocking earnestly at the dOor, tlie Speaker 
. leaped out of the chair, and the house rose in 
great confusion.” Ecbarde 


lavt advised these things, and, when that it 
lone, he perhaps will name one. 

Sir Booert 2eom<rr. We have a great many 
rievances ; hazard of Religion, Counsellors 
idvising the king to take away religion and 
»roperties ; must name one ; (by the bye, the 
Black Rod being called in by you, Mr. Speaker, 
he last session, before he knocked, he could 
>ot do it then) a person tliat has contributed 
.s much to our misfortunes as any man ; 
he duke of Lauderdale. — You will have 
roofs of his advice by four of your members ; 
iz. < * Your majesty is bound in honour to 
iistify your Edicts; I wonder at the confidence 
^f any person to deny your majesty’s Edicts, 
ind those persons that do, I think, deserve to 
be most severely punished f The act of the 
Militia in Scotland, ^ which forces are to be in 
1 readiness to be called to march into England 
or Ireland, upon any service where the honour, 
authority, or greatness of the king sliali be 
concerned.’ Other gentlemen know more : 
he has great forces in readiness and pay, and 
or no other end, he believes, than to awe us. 

Sir Nich, Carew. We should never have 
rricvances, but by such ‘ Counsellors the 
duke is at the head of a great army in Scot- 
land ; desires that we moy move the king, that 
he may keep there and return uo more into 
England. 

Sir T. Littkton* Tlie words are ready, and 
desires you will order the geutlemen that heard 
them, to declare them. 

Sir Thomas names sir Scroope Howe, 
Mr. Man, and Mr. Hubert Pierpoint, who 
heard the words, and lord St. John. 

Lord St, John, The last session, February 
be was called to do it, but then refused, because 
there was a dispute then betwixt the duke of 
Lauderdale afid himself; Mr. Howe, then sick, 
being concerned for Mr. Whalley, desired him 
to go hear the business at the Council, where 
Mr. Whalley (a justice of peace in Notting- 
hamshire) was summoned, who bad com- 
mitted a preacher contrary to the Declaration. 
Whalley was to answer the contempt, the par- 
son had no licence to preach, but entry was 
made of it in the Secretary’s Book ; a lew 
bound Whalley, and a Declaration did i\ot 
bind him. Lauderdale then spoke the words 
mentioned by sir Robert Tliomas. that be won- 
dered at the words and said, * Lauderdale may 
be questioned in parliament.’ Some members 

* The expressions mentioned in the Joor- 
nal are, ** i our majesty’s Edicts ought to be 
obeyed ; for your maiesty’s Edicts arc equal 
with the laws, and ought to be observed in the 
first place.” 

t ** A gentleman, th^re present, informed 
me, that the king should say to Mr. Penjston 
Whalley (the person then before the council) 
< 1 wonder that you should withstand my De- 
claration. I would have yon know, that I will 
Tbe obeyed according to my interpretation of 
the law, and not yours ; and if yon will noiJ 
shall put in those that will/” Grey. 



1029] STATE TRIALS, 25 Charles H. 

being present, Lauderdale spoke as before, 
none else of the Council spoke, and all were 
bid to withdraw. 

Sir Scroi^ Ilowe^ averred tl^ words as be- 
fore ; Mr. Pierpoiiit, and Mr. Man likewise. 

Sir 21 Littleton, Now }-uu are possessed 
of tills, he shall offer bis sense ; the last session, 
we were cut off in the b^inning ; in Scotland, 
an army is raised by tliis areat duke ; though 
by act of parliament, yet his ptiwer is great, 
and the army under his power : it is in vain to 
act here, without converting our thoughts to 
Scotland. Prny God ! this be not elsewJiere : 
a roan, so principled and arbitrary ! You iiod 
need look about you ; needs say nothing to 
aggravate, the bar« thing aggravates itself; a 
cloud hangs over us, and it is liigh time it was 
scattered ; it has made Counsellors in England 
so much the bolder; moves ^to address the 
king to exclude tlie duke of Lauderdale from 
hU Councils in England ;* keep him from 
councils here, and you may shake his autho- 
rity in Scotland : he is in all respects a com- 
moner*, and so we cannot clash with the 
Lords in point of trial ; there are 20,000 foot, 
and 2,000 horse, ready iii Scotland, and no 
colour for it; a roan of such principles is not 
fit to be trusted with such an army, nor with 
our councils^ and, without any more ceremony, 
would address the king, as he is a commoner. 

Sir C. Harbord has a double charge against 
him, that of the army in Scotland, and his 
words at the Council here. You may miss of 
trial, but an Act may reach him. 

Mr. Dalmahoy has lieard the duke of Lau- 
derdale deny the words ; he was not in Scot- 
land when the Act about the Militia was made; 
he knows not who was then commissioner. 

Mr. FowU supposes that every man is sensi- 
ble of a pernicious design to alter tlie govern- 
ment, and these Counselors have brought us 
to the brink of destruction ; we have a gra- 
cious prince, but the great design was, first to 
abuse the king, and then to oppress the people, 
fearing his good disposition to us ; the Triple 
League was made to check a great prince; 
to ruin the Protestant religion was the design, 
and, without Money, that was not to be car- 
ried on, which money was given for the main- 
taining the Triple Alliance ; and then more 
money was got, by stopping the Exchequer, to 
the undoing of many nundredsof persons. — 
Then a Dedaration for the ease of tender 
consciences, hnd, under pretence of Tolera- 
tion, suspending by it all ecclesiastical laws, 
and, in consequence, laying all laws aside; 
upon the declaration of war against Holland, 
armies were raked, and popish officers at the 
head of them, and in places of civil authorities, 
honours, and dignities ; then Popish officers 
are sent over into Ireland, Papists pot into 
trust and office there; then in Scotland, an array 


* The Duke was at tbk time only a Peer of 
Scotland. But in June following he wat 
created an English peer, by the title of earl of 

Guilford. 
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k raised to march into England, &c. or for any 
other cause wherein * the king’s honour or great- 
ness ^y be concerned;’ but the greatness of 
the king consists in governing a free pe&iple ; 
the parTiument supplied and brought him from 
baiiishtuent, and, because the king , v*ould 
bearkep to their advice, they -must'be proro- 
gued, the Juncture of their time not being fit 
for the fleet agoinst lloltaud ; they suppose we ^ 
would give, and, if not, the rccessity must 
justify raising of money : what benefit had ive 
out fruitless batiles at sea, and engaging us, by 
the French, with his allies? The king was per* 
suaded that the parliament would not assist 
his interest, but doubts nut but time will de- 
monstrate tlie contraiy : when we would have 
reached these men, we were prorogued, and 
now there k a necessity of giving money ; the 
king’s credit lost, the peoide poor, jealousies 
peat, and all might have been remedied 
by our meeting.— -Lauderdale asserted ^ Edicts 
superior to law,’ and it was spoken in the pre- 
sence of the king and council ; no greater 
argument, though some, he doubts not, have 
done it privately, but he publicly : lla^ 
milton’s book asserts the kiiix's authority 
of raising Money without Paruament, ana 
it was countenanced by Lauderdale in IdGff. 
When lord Rothes was commissioner, then 
was the foundation of this army, but it 
came not to maturity till 1669, when Lau- 
derdale was commissioner; it was then kept 
on foot, and boasted of; it is not unknown 
at what vast gretitness this person has lived,- 
thereby bringing the king into necessity, and 
disobliging the house, that we sJiould not sup- 
ply: lAiiJerdale sued out the king’s pardon { 
a new trick our great men have gotten, fearing 
our enquiry, and would arm themselves against 
us with the king’s pardon ; l(?t this be consi- 
dered and weighed well : less crimes than these 
have brought men to the sciiiFold, hut the 
temper of this liouse is not desirous of blood. 
The 6th R. 2. counsellors were lemoved with- 
out cause : tire people only spoke ill of them. 
11 R. 2. the duke of Ireland, and sir Joint 
Crosby were impeached ; the people spoke 
ill of tbejii, 20 Hen. 6. the lord Dudley Hfor 
the same cause : It may Lc the cuse of peers 
of England, and this upon no other article 
but merely the people speaking ill of them, fid 
C. 1. remonstrance against the duke of liuokt, 
bishop Neale, arch-bkiiop Laud, to be removed 
as evil counsellors : moves, ** That this great 
erson, the duke of Lauderdale, may for ever 
e removed froin the king’s presence.” 

Mr. Secretary Coventry. To condemn a man,, 
without hearing, he never knew the precedent 
before in this house. 

Mr. Stockdale, If for taking away blood,’ 
witnesses must be sworn ; but to remove this 
man you have testimony sufficient to ground 
an Address to the king ; so notorious a J 

Sir Rob. Carr. A person was accused, and 
you gave a day : moves to consider of it. 

Col. BircA. It is true, there was a person 
had a day, but he had no pardon, and be would 
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tiaii^ JUuiderd&le tent where * Edicts* are in 
jBiihlon. 

' 9\r John Duncomhe, It is hard to condemn 
amaii without being heard; * removed from 
the ling*s .presence’ is as hard n judgment os a 
men cait have : tldnks it worthy consideration 
to give him a dny. 

Sir Trevor. If you proceed ^merely to 
suspend him from the king’s ^ Councils/ you 
may do it, but if from the king’s * presence/ 
where no manner of proof is taken, you ought 
to give him a day ; by way of confiscation, or 
attainder, you give lime, but ns lo * removal 
from counsels/ you need give none. 

Mr. Howe. He was the most active person 
CO bring the late king to his murder : ne was 
solicitor from Scotland to bring the late king 
Co the hlock. and to destroy this king by giving 
ill advice to him. 

Mr. Gnrroway has often heard that this 
man brought the dcclaratinn from Scotland ro 
bring the lute king to the block, and those peo- 
ple had a horror for the fact would have him 
come and answer it here, and nil that are con- 
cerned with him : he has heard nf one Murray 
kept in the Tower, by the instigation of Lau- 
derdale, for complaining agninst him ; these are 
violences, when no writs of Habeas Corpus can 
be had ; and would send to the Gatehouse, 
where he nows stands committed, fitr the Mit- 
timus: you will find it of his own making, and 
illegal ! ogrees to the Address for renuiving 
bim and would have a Bill to make it treason 
if ever he return hither again. 

Mr. Sec, Coventry. If he be guilty of this 
horrid crime nlledged, will not defend him 
neither will he coiuleniii him without proof. 

Sir John Birkenhead. The duke of Ireland, 
Oxford, and Soiucniet, had a day assigned them 
—No man has been banished the king’s pre- 
aence on this funnality, though you cannot 
have greater evidence ; it tnay be he may con- 
fess it ; many things are law in Scotland, and 
not so here ; would not have a precedent to 
reach every body : assign him a day, and you will 
tread more safely, and do him right, and no 
man wrong. 

Sir 2'hoinas Littleton has heard a great man 
in the Hump, and n counsellor then, say, 
* That Lauderdale did solicit that bloody Kirk- 
Declaration against the king ;* does not name 
the person, because desired not to do it : would 
have him removed from the king’s person and 
coiin<«els for ever. This thing is not so hard, he 
«t a great distance, and great affairs in Scot- 
land to utiend, and so he may excuse himself 
.from coming, and perhaps wlien come we may 
not be sitting, and if he will come, at any time, 
be may he tried l»y parliament. 

Col. Sundys. Since he has heard that Lau- 
derdale had some part in the king’s murder, 
that has raised bim ; and wtiuld have him as 
much sequestered from tlie world, as from the 
king, and Woiild have * a Oil! of Attainder 
egainst him.* 

Mr. ^ckevertU fears that this lord has not 
)pil his old evil prioc^les, but iroprovM them ; 
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the Scotch Act of Militia plainly shows it « It 
puts the king in power plainly to alter any thing 
in (Church or State, and so, by this army, po- 
pery may be set up : not content to keep their 
law in Scotland, but printed here by authority ; 
it was done this time twelvemonth, when the 
question was, whether all your laws must be 
set ai^ide ; and therefore is for secluding him 
for ever from the king’s presence, and an Act of 
banishment. 

Col. ;Sif>*anga7<zr/s' would have the words * ob- 
noxious and dangerous* retained in the vote : 
our Saviour pardoned them that persecuted 
him, but where a man, by after-actions, has 
done ill, his righteousness shall be forgotten, 
%vhen transgressing de novoi he abhors the 
crime ; but consider your case ; * sequestering 
him from the kings prenenre and the kingdom :* 
common fame from this house is a greater 
ground for accusation than thought to be. 

Sir R. Temple does not remember that, by 
any of the precedents, men were sent for, and 
time given them to answer; this vote is with 
that moderation, ^ to remove* only: would add 
something, that it may nave more strength, 
viz. * as a man found by this house to be dan- 
gerous.* Has heard (»f his being no less arhi- 
tary in Scotland than here ; to have made him- 
self a perpetual commissioner there. 

Sir John Monson hears it said, * that every 
subject has a right to coinc into the king’s pre- 
sence ;* therefore to prevent that, when we 
are up, would have a Bill, as well as an Ad- 
dress now. 

Sir Hliab Harvey would have a Bill ordered 
to make it treason for him to return to England. 

Mr. Waller thinks as bad of this case as any 
man here; If so much had been against lord 
Strafford, would not have then been against his 
Impeachment. 

Sir W. Coventry. The bill as proposed, it 
contradictory to wlmt yem have spoken of* re- 
moving him from the king’s presence.’ The 
king may remove him, by his own power, * from 
his presence/ at the request of any private man, 
and when it is done, it is well dune : every 
subject has a right of petitioning the king, 
chough he be not of his bed-chamber of coun- 
cil ; but it is not so easy a thing to exclude 
any man out * of the kingdom.’ To make a 
precedent to exclude a man * the kingdom,* 
without hearing him, cannot agree to it. 

Mr. Boscawen desires that lord Clarendon’s 
Bill of B inishinent may not be a precedent : 
that wns done somewhat hastily. 

^ Sir T. Clar^ee would have a Bill, to forbid 
him cominf^ within 12 miles of the court, wher- 
ever the king shall be : will consent to that 
and no farther. 

Resolved nem. con. ** That an Address be 
presented to his majesty to remove the duke 
** of Lauderdale from ail his employments, andi 
from his presence and councils, for ever; be- 
ing a person obnoxious and dangerous to th^ 
jgoygrnmcnt.** 
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For an account of Ijiuderdale’s abominable, 
misgovernment of Scotland* see the fourth vo- 
lume of the History of that kingdom by Mr- 
LainfT, who in relating tlie traiiiactions of the 
year 1663* thus describes him : 

** Originally not less attached to the cove- 
nant than at present to the court* he engaged 
in its measures with the zeal of a proselyte ; de- 
termined that no compliance shoulfi be omitted 
to promote his ambition or to preserve his place. 
His personal appearance is perhaps satirically 
descrilieil as enormtuis or uncouth ; his hair 
was red and dishevelled ; his tongue too bi|i; for 
distinct articulation ; his address ungracious* 
and his manners coarse* boisterous, and unsuit- 
able to the fastidious refinenienc of a court. 
During a long imprisonment, his mind had been 
carefully improved by study* and impressed 
with a sense of religion which was soon elfaced 
on his return to the world. His learning whs 
extensive and accurate : in public affairs his 
experience was considerable, and his elocution 
copious, though unpolished and indistinct. 
But liiH temper was dark and vindictive, inca- 
pable of friendship, mean and abject to his su- 
periors* haughty and tyrannical to his inftriors; 
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and hit judgmeCTt* seldom correct or just* wat 
obstinate in error* and irreelaimable by advice. 
His passions were furious and ungovernable* 
unless when his interest or ambition interposed : 
his violence was ever prepared to suggest or 
to execute the roos$ desperate counseU;and 
his ready compliance preserved bis credit with 
the king* till his faculties were visibly impaired, 
with age.'' 

The descriptions left o( him mi^ perhaps* ae* 
Laing suggests, aggravate the tinfavoorableiiess 
of his personal appearance : there is no reason* 
however* to doubt that it was sufficiently ua«‘ 
couth. In the following inmical description 
(which is said to have been composed by Ro*. 
Chester* but which 1 have never seen in print) 
of Charles 2, and a party of his associates* the 
ugliness of Lauderdale is selected as the topic 
of chnracteristical allusion to him ; 

See Monmouth the witty* 

And Lauderdale pretty* 

And Fra^rer that learned Physician^ 

Then the Duke f«>r a jest* 

And above nil the rest* 

The King for a wise Politician. 


■ X 

233. Proceedings in the House of Commons against the Duke of 
Buckingham; 25 Charlp:8 II. a.d. 16*74. 


The Proceedings against Lnuderdale w^re ' 
closely followed hy iitheis against Buckingham. 

Ou’fhe 13rh day of .Tiinnary, 1674, a Letter 
being brought in to the Speaker of the House 
of Commons, signed Buckingham/* on his 
offering to rend it* 

Mr. Stockduh •'aid, He would not have the 
letter now read, he having something to offe** 
against the duke of Buckingham.*** Whatever 

* ** The duke of Buckingham was a man of 
a noble presence. He had a great liveliness of 
wit, and a peculiar faculty of turning all things 
into ridicule with bold figures and natural de- 
scriptions. . He had no sort of literature ; only 
he was drawn into chemistry; and for some 
years he thought he was very near dnding the 
Philosopher's Stone. He had no principles of 
religion, virtue, or friendship ; pleasure* frolic, 
or extravagant diversion* was all that he laid 
to heart. He was true to nothing* for he was 
not true to himself. He had no steadiness* 
nor conduct. He could never 6x his thoughts* 
nor govern his estate, though then the greatest 
ill England. He waa bred about the kinj;* nud 
for many years he liad a great ascendant over 
him; but'he spoke of him to all persons with 
that contempt* that at last he drew a lasting 
disgrace upon himself ; and he at length ruined 
both body and mind* fortune and reputation* 
equally. The madness of vice appeared in 
hts person in many instances ; since at last he 

became contemptible and ptmr* sickly* and 
snnk ill bis parts, as well as in all other re- 

lijpepts* so that bis conversation was as moch 


hat Letter contains, he has a charge against 
he person* of as high a nature as the Letter 
can hi : says* it is irregular fur the Speaker to 
bring us a new business ; the Letter-— He was 
nterrupteeJ hy 

Sir Ch, Wheeler, To order of proceedings* 
ri reference to your vote, after a bat manner ! 
Would have some previous consideration* that 
one man may not prevent another. 

avoided as ever it had been courted. The 
main blame of the king's ill principles* and bad 
morals* was owing to the duke of Buckingham." 
Barnet. 

Dryden in his Absalom and Achitophel says* 
that he was 

A man so various* that he seemed to be 
Not one* but all mankind's epitome; 

Stiff ill opinion* always in the wrong; 

Was ev’ry thing by starts* and nothing long; 
But, in the course of one revolving moon* 

Was chyinist* tidied* statesman* and buffoon; 
Then all for women, painting, rhyming, drink* 

Besides ten thousand freaks that dy'd in think* 
ing. 

Blest madman ! who could every hour einploy. 
With something new to wi§h*.4>r to enjoy ! 
Railing and praising were bis usual themes* 
And both (to shew his judgnieot) io extremes!,' 
So over violent, or over civil. 

That every man, with him, was god or clevn* 

In squandering wealth was his peculiar arti 
Nothing went unrewarded but desert. 
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Mr« Stockdale^ Would have all men con- 
ceroedi nemed : and you are poMessed of one 
agaiott whom he has a charge, the duke of 
Mckiflf^am; that, if encouraging or prac- 
tifine, and, be supposes, establishing Popery; 
if Caking money from the subjec^ and breaking 
the Triple Alliance, and engaging us in this 
French alliance, be a Charge, he has a Charge 
•gainst tlie duke of Buckingham : the proofs 
•re not so ready as the last, but the particu- 
lafs wiU all be proved : ofiers not an Ini peach- 
menC : though the crimes may be proved, im- 
peachments take up a long time ; it may be 
mnger than we have to sit : his own letters 
show corresponding with Peter Talbot, the 
pretended archbishop. When Ireland was in 

Beggar’d by fools, whom still he found too late ; 
He had Us jest, and they had his estate, 
lie laugh’d himself from Court; then sought 
relief 

By forming parties, but could ne’er be chief : 
For, spite of him, the weight of bus’iiess fell 
On AMalom and wise Achitophel : 

Thus, wicked but in will, of means bereft. 

He left not faction, but of that was left.” 

Pope thus paints at once his character and 
the last scene of his life, which on April 16, 
1688, was closed at Kirkby-tnoor-side. The 
Biograpbia says, that he lell much more than 
enough to pay his debts : 

^ In tjie worst inn’s worst room, with mat half- 
hung, 

The floors of plaister, and the walls of dung, 

On once a flock-bed, but repair’d with straw, 
With tape-ty’d curtains never meant to draw, 
Ills Geoi^e and Garter dangling from that bed 
Where tawdry yellow strove with dirty red, 

* Great Villiers lies — alas f how chang’d from 
him, 

That life of pleasure, mid that soul of whim ! 
Gallant and gay, in Cliveden’s proud alcove. 
The bow’r of wanton Shrewsbury and love ; 

Or just as gay, at council, in n ring 
Of mimic statesmen, and their merry king. 

No wit to flatter, left of all his store ! 

No fool to laugh at, which he valu’d more : 
There, victor of his health, of fortune, friends, 
And fame, this lord of useless thousands end !” 

Sir John Dalryinple, 4to edition, vol. 2, 
p. 931, notices that Barillon writes March 16, 
1679, to his court, That Buckingham dares 
not attend the House of Lords, in the prose- 
cution of lord Danhy, because Danby tnreat- 
CBcd 'him with a prosecution for Sodomy. 
There is in Tremaine's Pleas of the Crown, 
17.1, an bidictmcnt at the suit of the Kiug 
and Buckingham against eleven persons, of the 
MOies of Uickley, Higgins, Smith, Jones, Ha- 
ley, Curtis, Christian, O'Brian, Lemarr, 
and Bradl^, for cadeavouring to suborn per- 
eoas to sweeir aaginst the duke of Buckingham 
that he was guilty of Sodomy. As to this and 
other Imitations on Buckingham, see the 
duke of Buckingham’s litany, inserted in a 
Note to hie Xifii in tbo Biogmii^a firitaonica. 
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great danger by Popery, he advised the army 
to be drawn out of that kingdom, and headed 
his own regiment with Popish oiheers. At 
Knaresborougb, Whitsuntide last fthe Standing 
Army was then forming) this duke came into 
Yorkshire to raise men ; a poor man, being 
pressed, came to the overseers of the poor, and 
told them, * You must provide for my wife 
mid children, I am pressed away and caiinoc 
maintain them.’ The duke sent* for the over- 
seer, and beat him for not doing it, and sent a 
warrant to the iiiarshul of the West Riding of 
Yorkshire, to keep him till farther order from 
him; the roan applied to the duke, and, after 
3 days imprisonment, was delivered by the 
marshal (Wainman) who demanded 30/. fees, 
and got 5/. for thire days : this was done, 
when there was a prospect of arbitrary power, 
and this was the first aciioti of martial law, 
committed by a martial-maii. The next is the 
duke’s taking of money, 28. 6d. upon every 
horse exported at Dover, by virtue of his place 
as Master of the Horse, against law : breaking 
of the Triple Alliance : the duke was sent into 
France, and what treaty he made there wc 
know by the eflcct ; the Triple Alliance 
broken : lord Bellasis was sent to Dunkirk, 
and the duke, though he had no business, yet 
would go to see the king of France, and has 
heard what presents he had there, and believes 
it will be proved : his endeavours to take away 
the affections of the king’s good subjects, by 
saying * that the king was an arrant knave, 
and unfit to govern Dr. Williams can prove 
it: he has defrauded the king’s servants of 
their wages, so disadvantageous to his service ; 
this is public ; now, there is a Petition against 
him in the House of Lords of a strange nature : 
killing the earl of Shrewsbury,* and living 
scandalously with his widow. Not only that, 
but he has attempted a horrid sin not to be 
named ; not to be named at Rome, where 
their other practices are horrid : moves, ^ That 
a ptrsoti so dangerous to the government, 
and of so ill a life and conversation, may be 
removed from the king's presence and mm 
aU his employments : and tor * an Act of 
Banishment’ agjainst him, as against the duke 
of Lauderdale. 

Sir John Cavfntr^. This man has made it 
his business to ^ow dissentioii betwixt the king 
and this House, but he is not a man to put 
things in execution when much danger is in 

* This was in a duel, March 16, 1667. ** The 
Countess is said to have held the duke's horse, 
disguised like a pa(pe, during the combat ; to 
reward his prowess in which, she went to bed to 
him in the shirt stained with her husband’s 
blood,” Walpole’s Noble Authors, vd, ii. p. 
89, 3. 

Of this intrigue, Marvell, in one of his Let* 
ters^ makes the following mention: 
ingbam runs outof all with Lgdy Shrewsbury ; 
by. whom he believes he had a son, to whom 
the king stood godfatbai : it died yoang, tarl 
ofCovenuy.” 
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the case : when ■ the king had liis ministers 
in France, the duke of B. put many of his ser- 
vants, incognito, to treat with the ministers of 
that fctate, Papists and persoNs ill affected to 
our i^overnment : it is a sad condition we are 
in, to have a man so near the king's person 
that contemns his person : this duke has given 
night and Innthoni counsels, not to he owned 
by the rest of the counsellors. He corresponds 
with a traitor, Peter Talbot; the letter was 
burned in the king's bed-chamber, and part 
remains : ^me say the duke is nut ashamed of 
that profession ; it is known to you all, that 
these people have been protected by him : it 
liiay be said, that the othcera of his regiment 
are Protestants, but we may thank the Com- 
mons of England for ii : if these things bo 
proved, he desires the duke may be removed 
from the king's person for ever. 

Mr. Hoice. Besides all this, when the king 
was at Windsor, because he would not stay so 
long as the duke would have him,t he took the 
bridle frum the king's horse, to the great dan- 
ger of tiie king’s person, and the duke was then 
Alaster of his Horse. 

Sir Winslon Churchill. He that wouUl an- 
swer this charge uf the duke’s may do himself 
more wrong than the duke has. Wishes the 
articulars as easily proved as charged : the 
usincss of Windsor be knows : the duke is not 
far from you, and supposes, if the Letter be not 
of importance, the duke has forfeited his un- 
derstanding, as the charge makes him forfeit 
his reputation : men of hia quality will not in- 
form you of trifles: the Letter may he of con- 
cernment; it may dibcover something you know 
not (as chat in the Lords' House about u plot) 
therefore would read it. 

J^ord Caxendhh. Should the artifice of the 
man put it out of our power to proceed, it 
would be of ill consequence : would have him 
removed from offices and councils about the 
king and suspended his presence till farther 
proceeded aeainsc. 

Sir Tho, Clarges would first put the question 
for * the Address,' and then read the Letter. 
No great need of particular proof; but all you 
desire, is, that he may not be near the king s 

g erson to pursue these dangerous counsels: in 
Gotland, did he not correeponil with Argyle, 
and ransack the king’s close-stool for papers ? 
There were shrewd suspicions of him in the 
rebellion in the north, and soon after he got his 
pardon. Is it no crime to kill the husband, 
and prostitute the wife ? He accuses him not, 
for it may be pardoned ; but for us U> counte- 
nance such things, will bring God's judgments 
upon us : after so great an accusation, to come 
so familiarly amongst the lords, bis judges, and 
to do his omces about the king, argues a strange 
boldness: there are seven persons that have 
bad five pardons since tlie EUstoration of the 
king ; two by act of parliament, and three 
under the great seal, for murder, treason, &:c. 

t It was whiipered at a drinking-boot.’^ 
Grey. 
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SO that TOO can never lay hold of him : sHc t 
March last he has got another Pardon, and, as 
the docket says, ‘ for all treasons, insurrections, 
murders, misprisions, manslaughters, &c. com- 
mitted or done before the 14th of Nov. last,' 
Tiiis is in some sort a confession of the guilt of 
so many crimes as are enumerated in tire par- 
don ; you mll^t give it, by Vote, for the safety 
of witnesses, and he to be * removed from the 
king’s person,' Men are awed; and at the 
reading of the Petition against him, in the 
hou«>e of lords, there was a great silence : he 
has not common bowels of mei'cy ; he beat an 
old gentlcniun for desiring him not to ride over 
Ids corn, till the blood ran down his hoary head. 
At Barnet he beat a pour soldier in bonds 
about the unfortunate killing lady Shrewsbury's 
conchnr'n: moves as before. 

Sir Jidm. Jennings. The Letter may be of 
consequence. The paper of discovery was 
read in the Lords house, and he woulcf have 
the d like's Letter read. 

The Duke’s l.clter was then read, as follows t 

* Mr. Speaker ; I desire you to do me the 
favour to get leave of the hoii. House of Com- 
mons, that I may inform them, in person, of 
.some truths relating to the public ; by which 
you will much oblige, 6tc. Bucrikcham/ 
Jan. IS, 1674.' 

Mr. Sacheverell. You ought to bear the 
Duke, because the mailer, he pretends, is pub- 
lic, and you may be concerned. 

Mr. (J urrou aj/ Uopen you will do justice to 
all men. If you pass your vote against him, 
of what validity will anything he Uiat he con 
say ? Moves that that right may he done U> 
the duke, which you will not deny to the meae- 
e!»t comiiioiicr : lord chief justice Keeling, and 
the eail ol' Brhtol, had a chair set for them: 
you heard them speak, and Bristol cleared 
your member, sir Kd. Temple * ; would noir 
hear the duke. 

8ir Thtf. Clarges, This man has done his 
impieties in the face of the sun ; he prevented 
our rifeetiug in Oct. Inst, lias lie not pen* 
verted the king’s word ? Would qnly now hava 
him removed from the king’s council. 'My lord 
of Bristol’s coming hither was a voluntary de- 
sire, and nothing against him here: is not 
against his coming in, but would first remove 
him from the king’s person. 

Col. Birch. Such things as the duke bes 
done, cannot be without company: would 
have him come in, and hear lum what he 
can say, 

Mr. Sawyer. Yoor vote may discourage 
him; that he ms^ say little to you, and pos- 
sibly he may reveal something in compensatioo, 
by way of discovery : would bear him. 

Col. Strangmaye. Hear him what he cun 
suy : some vices of the roan may hot take 
uway a man’s testiiaony. 

The'Duke of Buckingham was ordered to W 
^ See p. e83 of this Volume. 
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and a chair was set for him on the 
of the bar, the seijeant standing with 
his SQim on his right hand. Then the duke . 
salat^ the house round. 

Orciered, ** That the Speaker ask hirn. Whe- 
ther he owned tlie Letter he sent him, niid 
what he has to comniunicate to the house, of 
concernment?’* 

The Duke sat a short space, covered ; then 
the Speaker asked him, &c. and showed him 
the Letter, which the Duke owned. The 
Speaker then said, ** The liouse is ready to 
hear what your grace has to say, relating to 
the public service.”* 

The Duke*s Speech to the House of Commons. 

The Duke, standing, then said, 1 have 
written something,” [tumbling a Faper iii his 
hand] but will trust to luy own present 
thougnts. 1 give this hon. bouse humble thanks 
for the honour done me, in admitting me to 
come and speak here. I Imi'c always made it 
my business to get the good opinion of this 
lu)use ; I desire that my actions may be ex- 
amined, and 1 will stand, or fall, by the cen- 
sure and judgment of this house : the business 
against me, I understand, is the breaking of 
the Triple Alliance ; I had as ^reat a hand in 
makihg it as any man : my going to Holland 
was to hinder De Witt’s conjunction with 
France, and 1 did no ill service in ic, and 
ihe^ more the thing is examined, the more 
my innocence will appear. 1 was not of 
the opinion of a war, and France to take 
. all, and give u$ nothing ; if my advice 
had been followed, there would have been bet- 
ter effects ; it is not luy practice to accuse, but 
it is hard if a nnin may not clear himself. 1 
have been in os much danger, f^r my respect 
to this house, as any man ; have been turned 
out of all my places at court; proclaimed 
traitor ; witnesses hired to swear against me, 
and confessed so; no man can be exempted 
from mulicicus accusations, and all fur favour- 
ing Bills from this house ; and after the pro- 
claiming me traitor, I had a Letter from a 
aisterof mine, which was atledged one from Dr. 
Haven n conjurer, but through his name any 
man might see Richmond and Lenox.f I was 


* Burnet says, ** That the Duke, the 6rst 
day of his being before the house, fell iimi such 
. a disorder, that ha pretended he was taken ill, 
and desired to be admitted again. But that 
next di^ he was more composed.” 

t ** There was a poor fellow, who had a 
poorer lodging about Tower Hill, to whom 
ibl duke often repaired, in disguise, in the 
and lord Arlington had caused that 
fellow to be apprehended, and his pockets and 
ebamber to he searched ; where were feund 
aeveraf letters to the duke of Buckingtiam, and 
one original letter from the duke to him, in all 
^ which there were many unusual expressions, 
* which Were capable of very ill mterpretaiioiis, 
and could not bear a goKKl one. This man and 
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not afrftid of iny enemies in the house of com- 
mons, but afraid of being tried for my life, 
before you met. There have been great de- 
sires of having me removed from the king. 1 
can hunt the bare with a pack of hounds, hut 
not with a pack of lobsters.* If this house 
desires it, 1 will remove from the king, and go 
beyond sea; no man ought to serve the king, 
whom the nation Inis no good opinion of. 1 
have spent an estate in the king’s service, 
when others have got thousands. Beggars 
that run away with the bags, when a robbery 
is done, you stop ; but a fine gentleman, rid- 
ing upon the highway, you let go. 1 desire to 
he removed from my place, and to have leave 
to sell it. ' Persons are vehement upon me, and 
would ruin me. 1 submit mvself, and actions, 
to the good construction of the hon. house/' 
— He then withdrew. 

Debate thereon. 

Mr. Stockdale desires, that seeing the duke is 
of your mind, you may join issue with him, and 
lei him go beyond sea. 

Lord Buckhurst.\ The duke has informed 
you of nothing concerning * public affairs,’ and 

some others, were sent close prisoners to the 
Tower, and a warrant being issued, under the 
king’s sign manual, to apprehend the duke, he 
at last surrendered himself, and, on his exami- 
nation at the council board, the letter being 

K roduced, as soon as he cast his eyes upon it, 
e said, * It was not his hand, but his sister’s 
* the duchess of Richmond’s, with whom, he 
^ said, it was known he had nocorresnondeuce/ 
Whereupon the king called for the letter, and 
having looked upon it, he said, * He hud been 
mistaken,’ and confessed, * that it was the 
duchess’s hand; and seemed much out of 
countenance at the mistake : thougli the letter 
gave still as mucli cause of suspicion, for ic 
was as strange that she should write to such a 
fellow, ill a style very obliging, and in answer 
to a letter ; so that it seemed very reasonable 
still to believe, that she might have written it 
his desire and dictating.” Earl of Claren- 
don’s Life, p. 430, 434. 

* The duke justified his own designs, laying 
all the ill counsels upon others, chiefly on lord 
Arlington ; intimating plainly, that ahe root of 
all errors was in the king and the duke of York. 
He said, * Hunting was a good diversion, but 
if a man would hunt with a brace of lobsters 
be would have but ill sport.’ He had used 
that figure to myself; but had then applied it 
to prince Rupert and lord Arlington. It was 
now understood to go higher.” Burnet. 

t ** Son of the earl of Dorset, to which title 
he succeeded in 1677, having been created eafl 
of Middlesex, 1675. lie was a volunteer in tha 
first Dutch war, in 1665, and the night before 
the engagement, composed the famous song^ 
< To all ^ou ladies now at land,’ &c. At the 
Revolution he was early engaged in the inter- 
est of the prince of Orange, and was pitched 
upon to convey the princfes(aftervrards queen) 
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why will you put him out of »U capucity ? 
Though his reUtiou to him were ever so neer, 
or obligations ever so great, would have him 
answer his accusations : but hear him first. 

Air. Sec. Coventrjf. This duke's is liut the 
aatne case with the duke of Lauderdale’s. The 
Ling tuay iiirn any man out of his service, and 
especially on your desires; but when it shall 
be upon record, that the duke huS. uttered such 
words agaibst the king, if a man asks whether 
such words are treason, it may be represented, 
that he said the words, * of Uie king’s being a 
knave, and unfit to govern.* 

Air. Moscaweu has no kindness nor relation 
to the duke, hut %ve ought to hear him. Vuur 
judgment will not he thought just, though it is 
so in truth, by persons that understand not 
the reasons ; would have him acquaintcKi with 
what is against him, aud then you may pro- 
ceed. 

Col. Birch, The duke has not spoken one 
word of * public’ in what he has ofifered, hut 
all * private.’ It seems to him, that he would 
be clraivn to accuse, but in modesty would not 
do it of himself: would adjottrn now, and let 
him know', if he has any * public’ thing to say, 
we are ready to hear him. 

Air. Garroway would make no false steps tn 
the business; would adjourn the debate, but 
would have nothing said to the duke, lie 
seemed discomposed, and fumbled with a pa- 
per, and would < sell his place,* and could hunt 
* with hounds and not with lobsters;* but if any 
man desires he may be heard on any ^ public 
occasion,* would have him heard, but not any 
thing * private* from him. 

Lord Cornhury observes that the duke has 
good intelligence of what we do here ; for he 
l^gan his discourse with the great business of 
France : if you accuse him, he is pardoned, 
and has the king’s pardon ; being so secured, 
tliere is no justice to proceed upon these 
crimes : but suppose he should acquit himself 
of all the great matters relating to the king, 
yet here is a crime in the face of the sun, a 
murder, and his living with that miserable wo- 
man in tliat perpetual adultery. lie never 
was tried for killing her husband, and would 
be satisfied how you may try him ; but bow 
will you reach him ? He must be tried by the 
Lords. Every body knows the great friend- 
ship that you, Mr. Speaker, have for him ; and 
would not have you write or speak to him ; 
but if he has any thing more to say, you may 
hear him to-morrow. 

Sir Rob, Howard moves to adjourn the de- 
bate till to-morrow. 

Mr. PowUy In ImpMchments, * by way of 
justice,* is another way of proceeding, but, * in 
point of fame,* every man must lay his band 
«p6o his heart, in his judgment of him* 

Aone, out of tlie reach of her fatlier’s displea- 
sure. He was a great patron of men of 
letters, who have not been ungrateful in trSns- ^ 
mitting his name with lustre to posterity. He 
' dif^ in 1705.** ' fiiog. Briu 

TOL. VI. 


I Sir John Monum has attended this nobla 
I 1 q«A*s spe^h, but wonders that he should m* 
t^ret tlie weighty affairs of this house te he 
his own private affairs, and believes, that his 
mind changed from wliat he had to say at' first 
upon our debate. 

The debate was adjourned till the neat day^ 

The Speaker reminded the house, that it.is 
agaiust order, that members should salute 
ines^^engers from the Lords house, as if this 
house was the School of Cuinplimeiits ; the 
Speaker only ought to do respect for the wbo]e 
house. 

The Speaker reported, ** That he had pre- 
sented the Addresses to his imijesty, who wat 
pleased to return Answer to this effect : ** That 
he was alwa^'s ready to preserve them in their 
Liberties and Properties, and to secure the 
Protestant Ueligiuti ; and would take care the 
Alilitia should be in readiness upon all eccamn^ 
to secure the Government.** 

January 14. 

Sir John Monson would know whether the 
Speaker has any mure letters, or iiitimalionft 
from the duke; and that, if he had, be would 
produce them. 

Sir Eliab Harvey moves to state the quei* 
tion, upon the matter of the debate adjourned 
yesterday ; the question, * tp remove the diiku 
of Buckingham from his majesty's person, and 
employments, for ever,* to be the Address to tb# 
king. 

Sir Cs, JFherkr would do things so like an 
honest man, that, if informed of any other mat* 
ter, he may not repent him of his vote. The 
debate arises fairly from the first voce, * all 
Papists, and persons obnoxious, to ho removed 
from the king.* That he will stick close to. If 
the Jioute will add * all others guilty of murder* 
Sec, and have all scandalous livers removed, he 
is content : many others may be as perplexed 
in the vote, and entangled as he is; therefore 
would come to a fair debate. If any person, 
be it who it will, is * so obnoxious,* would fairly 
give his vote to have him removed : would a 
man be content that every duke in England 
that has killed a man, or Lved in adultery, 
should be comprehended in your vote as dM« 
gerous to the government ? Whether * seizing 
on money,* * popisbly affected* or * has inadu a 
league,* let all these come fairly before us? 
How carefully did we proceed in the doke of 
Lauderdale’s vote ? The duke said * he was not 
a man to be an accuser, but, if esaniined, he 
would throw himself upon the judgni<.»t o£ 
Che house ;* if he did not make; the League 
(French Alliance) he may know who did ice 
shall we lose such an opportunity, as this offer 
of the duke’s ? Though not emressed, yet it ia 
fairly implied, that he can telf you , would set 
the saddle upon the right horse, and send for 
him, if he will come. 

The Speaker. Dr. Williams addresMd him. 
self to him thus; « l;liat his qamt, be has lupard, 
was made use of in the house, gboi^ what ha 
should bear the duke say of the king; piotetli 
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he never heard the words, nor said he heard 
them/ k , 

Mr.Jtoi. ]?hiUp$, Dr. Williams told him, 

* That the words were not only spoken once, 
but frequen^, by the duke/ 

€ir John (favenlry has no malice against the 
duke, but could not be silent when a worthy 
member, col. Titus, can tell you ns much. 

Col, Ttius rises up very unwillingly to speak 
in the matter, for he has been uiuicr a iiiisfor- 
tiine from this person : will not do a public 
good for a private revenge : lie has heard the 
same tilings from Dr. Williams. 

Mr. SacheverelL VVe arc not going to hang 
the duke, nor try him for his life, we only de- 
sire to remove him from the king. Tho ques- 
tion. might have been yesterday, hut he being 
too foul we would not touch him : Wheeler 
said, * alfairs are not mended since lord Cla- 
rendon's banishment/ but the bouse is n judge 
of that, not he; but if ibis person is not re- 
moved, will never move to have any removed 
more. 

Sir Tha. Clarges. The duke told you, * he 
bad no hand in tlie^ French Alliance,' and at 
the same time that| * he would have had no 
ships, but towns:’ Averse from the war, and 
yet' would have towns and no ships ! When he 
told you, * he was not for breaking the Triple 
Alliance,’ a thing of great honour! hut ^ for 
putting most of the towns into the French 
hands,’ it was one of the elegancies of speech 
which men call a Bull : * would have leave to 
sell his place he has, under the signet, 12,400/. 
a year, in compensation of what he has given 
for the place oi* Master of the Horse; and yet 
he aiiirms ^ he has nothing from the crown:’ 
the method we take is by common fame here ; 
the wisest parliaments have taken it before us. 

Hen. 4. iu the case of the Abb jt of r his 

Confesstir, removed liim for no other reason 
but for not being loved by the people, though 
the king knew nothing against him: many 
more have been removed at the instance of 
the Commons : would nut have a hair of his 
bead touched, but a learned judge (Atkins) 
said here, in lord Clarendon’s case (about re- 
moving him) ‘ Was he a young gentleman, 
and came to town with money in his pocket, 
and gave it to a gamester to improve it for him 
by play, and he lost it, believes he should not 
put another bag into such unlucky hands to 
play for him :* would have the question, < That 
ne is not a man fit to be about the king/ 
Whom will you impute your Grie/ances to ? 
No ixtair will say, to the king ; but if such a 
snaifs crimes must be alleviated, lie is for the 
king and the common-wealth : would, perhaps 
move yoir, that no member for the future, whilst 
pariiaments sit, should have the temptation of 
offices; motes for the single question, as be- 
fore. 

Col. Senear baj met with a servant of the 
duke’E, who informs him, ‘ that the duke de- 
aiiea to be heard here again;* being under a 
aurprizoyeaterday, be but tometbing farther to 
•ay/ 
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Sir Joseph Tredenham says the same. 

Mr. Hussell has no malice against the duke, 
but would have this Question ^for removing 
him* passed ; fearing the danger tho king and 
the nation are iu, from a knot of persons that 
meet at the duke’s, who have neither morality 
nur Christianity, who turn our Saviour and pai'^ 
lia meats into ridicule, and contrive proroga* 
tions ; and w'ould have such persons removed. 

Cnl. Sandps remembers that my Lord Keeper 
Finch* desired to be heard, and was heard, 
but ran away ; hut the duke has no reav>n to 
do so; you .have dealt favourably with him: 
but would hear him; you cannot, it may be, 
have notice of tilings without hearing him. 

Sir Tho. Lee knows nothing of what the 
duke intends, but he has been at the head of 
councils, and knows much: the kingdom is in 
misery, a little knowledge of affnirs may bring 
you to more, and you may at last know the 
end : he has tio design, nor hopes, but to keep 
his property in the countiy : pardons, it seems, 
in parliament have not served the turn : would 
call in any man that can inform the house. 

Lord St.^ John is a friend to no man that 
gives ill counsels: any iu the priv.nte Cabal 
that advised against the House of Commons, 

‘ to force the House of Commons to pass Bills, 
and, if any refused, to take oflF their heads f*/ 
would have these things enquired into: he has 
been told it by one of the Cabiilt. 

Mr. Sazsyer did not expect, yesterday, ex- 
cuses, from the duke, of his own actions, but 
discoveries of mailers of concernment to the 
nation, relating to the public; but would not 
call him in to do the same thing again, only 
would have light into those Ci^es that have 
produced such ill effects. Il^vas culled in 
only for di.vcovery ; ihe house proceeds not by 
fame of vulgar persons, but upon things as plain 
as the sun. I'his new light, a thing called wit, 
is tiule less than fanaticisni, one degree below 
iiiadntss : of Democritus’s family, ho laughs 
always at all religion and true wisdom : we 
come here to tak^e away examples of such 
things; such as this duke as great as any. This 
kind of wit’s best ornament is most horrid 
bhispbemy, oaths, and imprecations, which have 
done more huit, in a few years, than all the 
convents and Jesuits could do in 100 years: 
prnys, that the duke may not be heard to 
matters of excuse,’ to acquaint you with that 

• See vol. 4, p. 1, of this Collection, 
t Burnet says, “ That sir Ellis Leighton as- 
sured him, that the duke of Buckingham, and 
lord Berkeley, offered to the king if he would 
bring the army to town, that they would ti ke 
out of both houses the members that made the 
opposition to the declaration.” 

X The Cabal (so called from tlie initial let- 
ters of their titles) consisted origiiiHlly of Clif- 
ford, Arlington, Buckinghc^m, Ashley, (after- 
ward Sh&ftesburv) and Laudt rdale. Of these, 
thVec only, ulio were now attacked by the 
Commons, remained ; Clifford being doad^ aati 
Shaftesbury iiaviiig made lus peace, 
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vrhich all the world is satisfied in ; but con- 
fined only to matters of discovery. 

Mr. Garrotcttt/ fears not any thing the duke 
can say, in ^ excuse* of himself ; he had little 
advantage upon us by it yesterday, • Seques- 
tering iiim only from his employments, and the 
king's presence,' is a gentle way, and would 
have it done in as gentle words ns possiolc : it 
is likely he may have been as ill an instrument 
ns any; you have grievances, but will you not 
have the caiists discovered? would call him in, 
and hear him at large: would have lord St. 
John's qui stion asked the duke^ or any other 
delivered you. • 

Mr. Sec. Coventry, T^rd St. John said, ^ one 
of the Cabal told liitii, &c.’ would know what 
the inenntug of the Cabal is. 

Mr. Garroway^ That is so great a mystery, 
that he would know it above all things. 

Mr. Sec. Cuventrti, We do things, not vo- 
luntarily, but by law; the king's privy coun- 
sellors 1 and it is perjury for us to reveal : as 
for the coiuiTiittee of foreign alVairs (of whicli 
he is the only man of this house) wishes (he 
protests t(» (jod) that you knew wlmt opinion 
he has ever given of aifairs. 

Sir Wm, Ltivis, The way is to hear him at 
large and tlien propose your questions, and he 
has time by it to ask the king's leave to answer: 
that has been anciently done in these eases. 

Mr. Fowie. cominouds secretary Coventry 
for his secresy. Tiiis house has liberty to ex- 
amine any man, not leing a peer, and what he 
discovers is no breach of his oath : but if this 
house must take no notice of things, and per- 
sons are rescued from punishment, we may bo 
all destroye(k|||aA privy counsellor may do it 
safely, wtiuBI breach of his oath: in lord 
Strafford's case, examination was upon oath of 
wliat was done at the council-table, and no 
exception was then taken against it: Cabfll is 
a new word, and wlmt is said there is not said 
in council, aiiy'more than in the bed-chamher ; 
and those few men of the Cabal to encroach 
upon royal power as the duke of Ireland did, 
would have that question * of the Cabal’ pro- 
posed to the duke. 

Sir Tho. Meres. * Cnbal' and ‘ Councir are 
different, but we have pov\er over both. 

Sir John Birkenhead. In lord Strafford’s 
case the attorn/ey general, wlien he was exa- 
mined here, said, * he would answer, when he 
had his master’s leave:' it is perjury in any 
privy counsellor to answer without it. 

Sir Cha. Harbord. To give counsel to the 
king * to take away privilege of parliament !' 
no council can protect him. 

Serj. Maynard. Supposed this * of the par- 
liament-men's heads’ [said in the king’s council] 
* to be set upon the house will not meddle 
with that ; knows not how the question pro- 
pounded about the Cabal is understood. 

Mr. Saehmrell, The duke said, ^ 3, 4, or 
6,000/. a year some bad got would have him 
asked to every one of them. 

The Speaker. The things proposed to he 
flsked the duke he will state; ; ihe private 


Cabal to destroy the privileges of this house^ 

* altering the government where and by whom P n 
‘ What meant by 4, 5, or 6,000/. a year gotten 

* Who got it? and by what means the Triple 
Allionce wns broke?' ‘The Smyrna fleet set 
upon?* The Parliament Prorogued ?’ 

Sir Boh, Holmes. He was commanded to 
fall upon the Smyrna fleet, and has his orders 
to show from the lord high admiral to do it** 

' Sir Nich. Carew. * By whose advice a 
Frenchman was made general of an army^ 
when here raised,’ another question. 

Mr. Sec. Coventry. Count Schomherg if 
far from a Frenchman; his mother was afi 
Engliblnftoman, and his father a German. He 
flrst commanded tliC Scots under the duke;' 
and, tvouid he have been a Papist, might lung 
ago hav> been Marslml of France f. Though 
Germany be one country, they are not of one 
mind, in this war; divers princes are now arm- 
ing in Gern^any, that will neither obey the em- 
peror, nor the king of France : he came first to 
marshal Turenne, when he was a Protestant. . 

Sir IVm. Coventry. Whut was said from 
the* bar, of*M. Schomherg, needs not his coni- 
firmation. This gentleman might be abler 
than another man, it muy be reasonably sup- 
posed, for the king’s service, having served long 
III Holland, and knows the condition of that 
country: would lay no more %v eight on this 
than will be borne ; I wish this was our great- 
est Grievance; the gentleman came only for 
the command of the army, when intended for 
foreign service, and when that intention was 
laid aside, lie went nwny. 

Sir 2'ho. Lee is for avoiding nil things that 
give any umbrage or jealousy : ^ it may be 
thought as necessary to have * a foreign army/ 
as to have * a foreign general they may both 
give uinbnigj or jealousy, and therefore would 
avoid them. 

Sir C/i. Wheeler docs not believe that an 
English genera! would serve for such purpose; 
but tt‘ foroigucr* bus given us great jejalousies, 
and would have that one of the questions. 

Mr. L<roe would have it another Question, 
who advised that the army should be appointed 
to draw up towards I^ndon, to awe tins house, 
to make us vote wlmt they please ? 


* This perfidious and piratical attempt on 
the Smyrna fleet, though performed with the 
utmost bravery and resolution by sir llobcrt 
Holmes, and the carl of Ossory, miscarried. 
Though the Dutch defended themselves with 
amazing obstinacy, tliey could not have es- 
caped (as they did) if sir Rob. Holmes had 
condescended to impart his design to sir Edw. 
Spragge, (whom he met at sea) and desired 
h» assistance. But though sir Robert applied 
to him fur intelligence concerning the game lie 
sought, he kept the secret thor he might eiH 
gross the whole honour and profit to nimMtl^, 
and thereby feU into the d^race of under- 
taking a bad* thing, without haiang the glUtcr 
of good succeM to gild it ow. Empb, 
t He wesinede jtfatrtbal in 1®7«. 
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JDhikdt Second Speech to the House of 
Coaanons. 

Tbie Doke of Buckingham was then called 
lAf as before* and spoke thus : 

" In the first place, I return this honourable 
bbilse humble thanks for the honour of twice 
admitting me ; especinlJy when I consider, how 
ill I expressed myself yesterday : consider the 
condition 1 am in ; in danger to pass for a vici- 
ous person, and a betrayer of my country, all 
the world over. I have the misfortune to 
bear the blame of other men's faults* 1 know 
that it is laid against me the * revealing the 
king's counsels,' * correspondency with the 
enemy, in time of war,' and < having hindered 
what the Council would have done.' 1 hope I 
iball have pardon, if 1 speak truth for myself. 
I told you, that, if the Triple Alliance had ad- 
Tantuge in it, I had the honour to have as great 
R hand in it (I speak it without vanity) as any 
man : then upon the French ambassador’s^ and 
Other intelligence, I had orders to corapli- 
snent upon the sad subject of Madame.^ 1 
thought it for the service of the king, that the 
French ought not to endeavour to be consider- 
able at sea ; we were jealous of them, that the 
Dutch should make their peace with them, be- 
cause they had power lo conquer. When 1 
returned, i had all the deinonstrfitions imagin- 
able that the French had no such thougliis, 
but that the king of England should be master 
at sea. I pretend not to judge, whether 1, or 
another, was in the right, but leave the house 
to judge. At chat time, I, and lord Shaftsbury, 
■were' of opinion not to begin a war, without 
advice of the parliament, nnd the adections of 
the people, that the parliament might join in 
it ; and I believe the king, at the head of his 
parliament, the greatest prince in the world : 
this was Shaftshury’s opinion nnd mine, but 
Hot I'.ird Arlington's. Then I was of o}^inion 
not to make use of the French ships ? but 
have half the value of them in money, 
for English ships, which wo'ild have been of 
more service ; tiie French ships of no use to 
118 , because of no experience, and the use of 
our seas, .learned by tlrm, of great danger to 
VIS; lord Ariington was of a contrary opinion. 
1 was sent to Dunkirk to the king of France, 
Arlington to Utrecht. 1 endeavoured to have 
money, instead of ships; nt my first audience, 
the Fie.ich king was willini* to comply with it, 
bm, ulcer some time, by letters and returns 
’from hence, it was altered. I make no reflec- 
tions, but declare matter of fitet. Then lord 
8haitsbury aud I were of opinion to order the 
war so, that tl e Fren» were to deliver towns 
into Our hands ; an usi-fu) precedent ! lord Ar- 

• Kn g Charles’s sisit-r, the duchess of Or- 
1eah,s, wno, ili 1671, sron after her return from 
mn interview with her brothei at Dover, was 
Misoned at Parts, (as was « apposed) by the 
'mteetimi of her husband. The duke of Bock- 
sngbam was sent over, on that occasion^ with 

eompiimeiRs of eoDdclcme, 


ington was of opinion to have no towns at all 
delivered, for one year, and here is the cause 
of the condition of affairs, with that of the fleet, 
and the French army let go on to, conquer ; 
they get all, and we nothing, and agree for 
none neither ; consider who it was locked up 
with the French ambassador ;♦ my spirit moves 
me to tell you. When we are to consider 
what to do we must advise with the French 
ambassador: 1 will not ^rouble you %vich re- 
ports. Look not upon me as a peer, I uc as 
iin honest English gentleman, who have suf- 
fered much for my love to my country, t bad 
a regiment given me, which was sir Edward 
Scott's : and, not knowing the law of England, 
I gave him 1,«500/. for it; no Papint.**, nor 
Irish in the regiment. I will say nothing of 
my extraordinary gains. 1 have lost as much 
estate as some have got, and that is a big word. 
I am honest, and when 1 shall be found other- 
wise, desire to die. A man that has not gotten 
by all this. I leave it to you. If I am a 
Grievance, I am the cheapest Grievance, after 
all this, that ever this house had : and so 
humbly ask pardon of the house for tlie croubia 
I have given it." 

Questions put to (he Duke : with his Answers^ 

Then the Speaker told the duke, * That ha 
was conitniinded, by the house, lo ask his grace 
some Questions, if ho pleasird to make an- 
swer to them,' The duke answered, he was 
willing.* 

Qitestion 1. Whether any persons have, 
at any time, declared to him any of tlietr ad- 
vices, or ill- purposes, against the liberty of ihit 
house, or propounded any wayAf him for al- 
tering our government; and did, what 

was that advice, and by whom ? Answ, It is 
an old proverb, ‘ over shoes, over boots.' This 
reflects upon one now not living [lonl Clifford") 
and I would have pardon for not innniitg him, 
and fear it will be thought a malicious inven- 
tion of wine. 1 have said nothing yet but 
what I can justify ; but this not. — 9. What his 
grace meant by this expression yesterday ‘ that 
be had gotten nothing, and that otliers had 
gotten 3, 4, and 3,000/. who tliey were that 
had g*>ttcn it, and by what means ? Ansaf. 
I cannot acquaint you how they got if, because 
not well acquainted myself with the means of 
getting money. What the duke of Ormond 
has gbc is upon record. Lord Arlington has 
not got so much, but a great deal. — 3. By 
whose advice the army was raised, and Papists 
set to officer theni, and M. Schomberg to be 
their general ? Aasw. f cannot say * by whose 

♦'Reflecting on lord Arlington. The French 
ambassador, here mentionf^, was M. Kou- 
vigny, a Protestant, whose son was created 
earl* of Galway, hy king William, and com- 
manded the British forces in Portugal, in the 
rejgn of queen Anne. Burnet says, ** he had 
the appouumeut of an oinbussador, but would 
not take the character, that he might not liivE 
a chapel, and mass said in it.'* 
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advice/ but, on uiy jbonour, not by iny advice ; : 
but was told by a man that is dead, ‘ that jord 
Arhiigion sent lor him/ and it will be easily 
proved. — 4 . Whether he knows, that any have 
advi8«d to make use ot* the army to awe the 
debates and rcaohaions of this house ? Annw. 
This is the same question of a discourse from a 
man that is dead to a man that is living. If 1 
had desired it, I might have had the command 
of the army that M. Schomberg had ; but 1 
have been cold, that lord Arlington would have 
the goveriiineiit by an army.— *5. By whose 
counsel and ministry the Triple- League was 
made? An»w, Lord Aflington and I were 
only employed to treat, and hiiditig the danger 
that we were in of being cheated, pressed the 
ambassadors to sign before they had power. 
It was an odd re(|uest to the ambassadors, yet 
they did sign.— b. Who made the first Irtaty 
with France, by which the Triple l.a*ague was 
broken, aiicl the Articles thereof? Answ. I 
made no Treaty, — 7. Who advised theshutciiig 
up the }sxchcqtifr, whereby the orders of as- 
signment and credit of the exchequer were 
broken and destroyed ? Anstv. 1 was not the 
adviser. 1 lost 3,000/. by it.— 0. And the De- 
claration about matters of lieligion made ? 
Ansa*. 1 do not diMiwn that 1 advised it, bnt 
no fartlier only tiian what might he done by 
the iJeclaratioii by law. — 9. And the Smyrna 
fleet lalleii upon, before war was declared ? 

it was lord Arlington’s advice ; I was 
against it: so much ncainst it (as careful of the 
honourof the natioti)tlmt I incurred some anger 
from the king. Lord Arlington priiiciptilly 
moved it : and I might say more — 10. And the 
second Treatt^with the French king at Utrecht, 
and the Arftles thereof ? Ansof, i.ord Ar- 
lington and 1 were sent over to Utrecht, and 
found in the coracnou people of Holland, in 
our journey thither, the greatest consternation 
iiDagiiiiible : like burning the liuiiip in Eng- 
land, crying, ^ God bless the king of England !’ 
and * cursing the States;’ and had we then 
gone over and landed our men, we might have 
conquered the country; -the prince of Orange 
would have hud peace with France ; hut what 
share should we have bud ? Though he was 
the king’s nephew, yet the king must be kind 
to bis own country. If peace had been then, 
we had been in worse condition than we were 
before : at last, the prince of Orange lioped for 
a good peace ; but 1 was hot for France to 
Lave all, and England nothing. Tlie conse- 
quence would have been, Holland must depend 
on France, if France had conquered near Ger- 
many. 1 think it a wise Article, that France 
should not make peace without us.— 11. By 
whose counsels th4 war was made, without ad- 
irice of parliament ; and the parliament there- 
upon prorogued ? Antw» hovd Shaftsbury and 
X were for * the advice of parliament for the 
War.* I can say nothing to * the prorogation’. 
I believe the parliament will never be against 
a war for the good of England ; and so desire 
tbepardonof the House: I know not how 
words may have slipfied aM> and Jay myself at 


Duke qf Buekinghem. [1050 

the feet of the House, as ao EagUsh gentle** 
laau/' 

The Duke then saluted the House, as before 
and withdrew. 

Debate on the Duke*i Antwen, 

Colonel Birch. What the duke has told ns 
are personal discourses of one that * is dead/ 
He may inform us, if he pleases, of one of those, 

* living would have him declare them, and 
have liim called in again. 

Mr. Saitj^er. What came from a dead man 
can be of no use imaginable; but here is no 
answer made to * setting upon the Smyrna 
fleet.’ Probably he is less guilty as to state 
atifairs, but for public scandal, would have the 
Question put * for his removal.’ 

Sir JVicA. Carew hoped for great light from 
the duke, but he gives no light as to persons of 
a contrary opinion to him. 

Sir Courtnej^ FoolCf thinks us not so much in 
the dark r thinks this noble lord will satisfy 
yon farther to-morrow ; he named but one 
about the anny, he may tell you more. 

Sir Tfio. Lee. All he has said terminates in 
one iiimi ; but be believes no man so big as be 
represents him : it was in his power to have 
given iarge*r answers if he ivould : he oanilot 
believe llnit s<>iiic one person, without help, 
could curry counsels against two or three; not 
one evil against two good : by the same right, 
you may send for him, as he came before ; and 
if not, you may send to tlie House of Peers fur 
their leave. 

Mr.Si cretary Coventry. We have little light 
from the dukt* without explaining : no oath of 
secrecy docs hind a man to promote an ill 
act ; hut as for promoting, or not promoting a 
leugiie, it is no sin : in one of the Answers, 
the duke makes lord Arlington instr^rneutsl in 
breaking tlie Triple Alliance ; but it is not the 
duke’s saying it, that makes him so : nor lord 
Arlington’s saying it that makes the duke so *. 
otherwise, happy is the first accuser : would 
be equal on both sides, but would ask. Whe- 
ther apy man believes that lord Arlington 
would own all this? You are to have fartlier 
light from tlie duke. Scud to him to come 
again, if he ^e willing, or, if not, to the House 
of Lords, for leave for him. 

Col. Birch would send out two gentlemen to 
know, wiiethrr the duke has any thing fiirther 
to sfiy : that is parliamentary. 

Sir Rob. Hmard. Some things came from 
die duke that require us to p«^ceed more care- 
fully, than we are about to do ; but the ques- 
tion that is pressed is like hearing him after, 
and condemning him- first. Upon the whole, 
you cannot but tliink the time of the day, and 
the thing, great enough to put us upon cooai* 
deriug it till to-morrow. 

Mr. IUmm/. If the debate be adjo«nt^, 
the duke, by his power, may prorogue us again, 
as he has done formerly. ^ ^ ^ 

Mr. Snm^ pities the duke*s cooditm bep^e, 
and thaloeaof b» eaMw; but would 
proceed in it| 
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^ Sir Nich, Pedlfy. Th« duke may have 'pa* 
WnU for life. Tkc scrjeiint of your muce has 
m Patent for his place, for life, and it is a frcc- 
hoW in bios. You cannot take away the 
duke*s office' without legal proceedings against 
him : by rule of law, there must be a scire 
Jacias : you cannot put a ' man from his free- 
hold; and he would not have the f|uestioii. 

Sir Lee sees not such danger in this, ns 
18 alledged : by impeachments, the Lords are 
judges. By the Address we make to the king, 
the king cannot grant ftgainst law more than 
is in his power would clear it to. the house. 
It may fall out to have the same case before 
you again, a\id would not have any person out 
of the power of the House of Commons. 

Mr. Waller moves, not for the duke's sake, 
but for his own. You take away from him 
more than you leave him : common fame 
against one of the lords is the same thing here: 
ou go with an linmhle desire to the king to 
ave our judgment pii^ in execution : because 
you have not liked men, they have been re- 
moved ; some sny, he never said the word al- 
ledged against him ; others say, others said 
them — no proof— witnesses may be corrupted : 
not many men are hanged fur want of their 
ardon, if recorded : never any man was 
anged, with his pardon in his hand : this is a 
great convulsion of state, a peer to come down 
to your house. If times are so corrupt, I 
must piece out my innocence with a pardon : 
if this nation be ever preserved, it must be in 
this place; and where so great a power is, if 
not as exact a justice w ith it, we are nut safe : 
God has given us great power, and thank God 
for it. 

Mr. Sec. Coventry. The duke's office is a 
patent, and a freehold : the duke may have a 
recompence for his office. 

Sir Cha. Harbord. The duke's office cost 
him a great sum of money, and it may be any 
man's case u pray be tender in what you can- 
not put the lung upon, in point of law. 

Sir Wm, Lezois. • We have cause to be ten- 
der ill the things offered, and * to desire that 
the king would be pleased to give him leave to 
sell Ins place.’ 

Lord Cavendish, should not be for the latter 
art of the question, if it ^ took hit place’ from 
irh, for the king may * give him leave to sell it.’ 

Lord Cornbury is not for taking away the 
duke’s life. Would have things rightly under- 
stood : it concerns not his freehold ; holds 
it only during the king’s pleasure. Is not 
against his * leave to sell it do you intend to 
leave * employment’ wliolly out of the ques- 
tion ? He has a patent for gentleman of the 
beddiamber, and a pension tor it, and his 
lieotenaocy of Yorkshire ; and, on the other 
aide, would not recommend him to the king, 
and not think him' fit to be about his person. 

Sir John Duncombe has a great compassion 
tor this honourable person's misfortunes : what 
comfort can a man have, after sbeh a charge, 
withont some compensatiea for bis place: 
which he moves for. 


11. 1674 . — Proceedings againsi [1033 

• Mr.. Harwood has had great honour for this 
person, but now must lay all aside here : .with 
what face can you make such an Address to the 
king ? you do nothing to take away the king's 
charity, in compensation of his places, and 
doubts not but the king will do it : it is a bui^ 
den greater than he could wish he had, but 
would not put it upon flicking by our Address. 

Sir Wtn. Coventry. ‘ To remove him’ is the 
general sense, but would not wound other 
men, hy destroying his patent, nor wound his 
freehold, nor take away his blood : would 
have added ‘to the question, ^ reserving to him 
the profits of such places, as of right, he has by 
any inheritance, or freehold.’ 

Mr. Powle would have liim removed out of 
offices that arc granted him at his majesty’s 
pleasure. 

Mr. Swynfin, Be the offender ever so great, 
or the offeuce, you may err in the manner of 
proceeding : would have you proceed hy such 
rules as agree with justice : in the duke of Lau- 
derdale's case, persons did prove things against 
him (your members) : looks for judicial proof 
before you ; inforinntioii has been but remem- 
bers no proof: it has been the course that 
great ministers of state do take out those par- 
dons, sometimes one or two in a year : as to 
impeachment, this way was well ; for then all 
evidence on both sides is heard : does not 
think * removal fiom the king's presence’ a light 
thing. Put the case, you hud this upon your 
own members— tv ould you have freeliolds tiikcn 
away without proof? Thinks it an ill prece- 
dent : let the case be this, Lords or tvhose it 
will, wc have nothing but justice for our own 
preservation : whoever shall judge a man, and 
not hear him to the point, though his judgment 
be just, he is unjust in judging. 

Col. Strangways, There is no freehold in a 
grant ^ at the king’s pleasure :’ will you make 
^ Lex ct consuetiido parliamenti’ noihing ? Wc 
do BS a grand jury docs, persuaded in consci- 
ence that the thing is so.— * Neither fornicator, 
nor adulterer, &c. shall enter into the kingdom 
of Heaven’ — Hopes that virtue will be coun- 
tenanced here ; tiiis vote is only ^ to remove 
such a Counsellor,’ to restore the king, and 
honour and integrity unto the kingdom : no 
sanguinary law : not for taking away bis free- 
hold, but only what he bolds at the king's plea- 
sure : hopes that men of sobriety and honesty 
will be near the king, and would have the duke 
removed. 

Sir T4o. Meres. * Removing from the king’s 
person’ is, in consequence, removing from 
places and employments ; it is also said, ^ we 
are heard as a grand jury, in impeachments ;* 
but, as you proceed now*, there are objections ; 
you now give your last judgment, whatever the 
king will do. Says another gentleman, * you 
have heard no proofs;’ but these shall not go 
without im answer: this House had great 
power in judgment by common fiune, ab every 
one of us is told without doors. Lex Parlta- 
mentaria. Thirty persons, in Mr, Piynne’s 
books, were desiiw to be removed from fonoer 
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kings, bemuse the people spoke ill of them ; 
some ot them, though not all, were removed ; 
the duke is a fine person, and taking with us, 
and we have a tenderness ; but it docs not bc- 
come tins house to countenance selling of 
places : though common fame is the great pre- 
rogative of this House, yet would use it very 
sparingly. 

Sir John Bcrkenhe.ad is against clancular and 
clandestine proceedings : in the common law, 
if the Christian neighbourhood say, ‘ one keeps 
another man’s wife/ yet upon his oath he may 
clear himself: lord Bacon calls cornaioii fame 
* a coramon liar;’ and the precedents cited, of 
•removals, were in ill times : is against the latter 
part of the question. 

Mr. Pou'le, Birkenhead said, * the prece- 
dents, cited, were of ill times,' — 11 Richard 2, 
a great while before his deposing: that was done 
in the 22d. The etfects ol those censures then 
kept things quiet, till his deposing : the diikc 
of Ireland was then removed, for encroaching 
upon royal power : wislics we might ever use 
this power motlerately, and that we had no oc- 
casion of using it now. 

Col Birch is one of those who desired no 
resolution of this matter till another day ; and 
did it then for' another reason, not for favour 
to the duke : it is the custom, that the Speaker 
call for u clear account, <ind wishes it bad been 
now from the duke : but cannot a gentleman 
give a clear opinion in the question I Would 
not call for it : when once the debate was, in 
the Convention, of recommending Counsellors 
to the king, it was answered, ‘ all the awe you 
have upon the king’s Council hereafter is, il 


they be inch as the people have an ill opinion 
of, you may remove them ; and it is better fpr 
us then to uame them, for we must bo respon-. 
sible for them: shall you depart fi'om this, amt 
call lor direct proof of persons only, and not 
things ? You have great prejudice by it : you 
cannot take his freehold from him by your vote, 
and he is therefore for the question. 

Sir TUo. Lilllelun fears, Uiat you may clash 
with the Lords upon another thing : when the 
point was of removal frotn the king's presence, 
29 Hen. 6, as now, the king answered, * he M 
content to remove them from his presence, ex- 
cept they be Lords, unless they approve.' Whe- 
ther any clear precedent, tl.e Cumiiions origi- 
nally to go to the king to remove, in case of 
peers, is nut satisfied : it is not the case of the 
duke of Lauderdale, who is no peer. 

Lord Contbuty, IJttleton is mistaken in 
the precedent of 29 lien. 6. The duke of So- 
merset, and the bishop of Winchester, were 
removed : the words of the accusation were, 

* the people spake ill of them the king grants 
the request of the Cotninons, unless to some 
few persons that were Lords, who are necessary 
about him : the Lords* Concurrence will beget 
another debate, but the king is still at the same 
freedom, 

Besolulion a^aimt the Duke, 

At length it was resolved, << That an Addresa 
be presented to his majesty to remove the 
duke of Buckingham from all his Employ- 
inents that me held during his majesty'a 
** pleasure, and from his Presence and Councils 
« for ever.** 


S34. Proceedings in the House of Commons against the Earl of 
Arlington:* 25 Charles IL a. d. 1674. 


On the 15tli of January, 1674, Sir Gilbert 

Gerrard states to the House of Commons, ihaC 
he has a Complaint against a great minis- 
ter of state, tbe earl of >\rlingtont; all great 


• See an account of him in the Note to Cia- 
rcudon’s Case, p. 307, of this volume. 

t Bennet, advanced afterwards to be earl 
of Arlington, was made secretary of state, by the 
interest of the popish party, [in 1662.] lie was a 
proud man. Ilis parts were solid, but nut quick, 
lie had the art of observing the king's temper, 
and managing it beyond all the men of tliar 
time. lie was believed a Papist, lie had once 
professed it, and when lie died, he again recoii- 
ciiied bmself to tliat church. Yet in the whole 
course of his ministry, he seemed Co have made 
]t a maxim, that the king ought to show no 
favour to popery, hut that all his affairs would 
be spoiled, if ever he turned that way ; which 
made the Papists become his mortal enemies, 
and accuse him ns an apostate, ^and a betrayer 
of their inteixst.*' Burnet. — He died in 1685, 
leaving an only daughter, married to king 
Cbadvi^’f favountc son, the duke of Craftoa. 


affairs and transactions go though his hands s 
he' has been the great treasurer ; the manage-^ 
nient of that must pass by him : he has no pre- 
juilicc to him, or disobligation from him, but it 

is u duty he owes the king and nation : it was \ 
jest upon your heels the taking away your Li- 
berties, contrary to the la\%s of the kingdom; 
and to back this, an Army was raised of dan 7 
gerous men, unfit to com m and ; nothing has 
passed for some years but through his hands; 
the Army, the Heclaratioii ; be the great con- 
duit-pipe ; this instance many within these walls 
know, uiid abroad he is reported a papist, and 
reconciled to tlie church of Rome : in the 
Journal you may find the Act for suppressing 
Conventicles ; upon his majesty's power to sii!)- 
peiid Laws in the Proviso; upon the division of 
the house, Arliugton staid in fur it with not 
above 80: every thing passed through his iumds; 
all Licences according to the declKralion. , 

He then opened and presented to the House 
the following • 

. Articles of treasonable and other Griroew 
' of High Misdemeanor against the Earl 
of Arlington, principal Secretary of State : 

7 
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I. That the said earl hath been a con- 
atatit and most vehement promoter of Popery 
and Popish Coansds : 1. By procuring coin- 

S issions for all tlic Papists lately in com 
hnd, and who made their application to him, 
as a known favourer of that faction ; there 
being not one commission signed by the other 
secretary ; iimny of which commissions were 
procured and signed by him, since the several 
Addresses of the two houses of parliament to 
bis majesty and the passing the laic Act 
against Popery : 2. By procuring Ins niiijesty’s 
Jitter, commanding Irish papists and rebels 
to be let into corporations, and admitted into 
the commissions of the peace, mid other ofBces 
of trvist military and civil, contrary to the esta- 
blished laws and constitutions of that realm, 
to the great terror of the king*s protestant 
subjects there : S. By not only setting up and 
supporting the aforesaid Pafjists there, but 
bringing the most violent and fiercest of them 
to command companies and regiments of the 
king^s English subjects here to the great dis- 
honour lii^ danger of this kingdom : 4. By 
openly and avowedly entertaining and lodging 
in his family a Popish priest, contrary to the 
known laws pf the lt%iid ; which safd priest was 
a noted solicitor and promoter of the Popish 
faction, and has since fled out of this kingdom. 
6. By procuring Pensions, in other mens 
names, for Papist oiFicers, contrary to, and in 
illusion of the late act of parliament: 6. By 
obtaining several Grants of considerable sums 
of money, to be charged upon the revenue of 
Ireland, for the nioi>t violent and pernicious 
papists tiiere ; particulary 2,000/. for one colo- 
nel Fits Patrick, a notorious Irish rebel, whose 
mother was hanged in the late war, for mur- 
dering several English, and making candles of 
their fat ; this grant being procured for the 
•aid Fiu Patrick at a time when he was ac- 
cused to the lord Arlington of high crimes, by | 
the now lord liedt. of Ireland : 7. by procur- 
ing his majesty to release several Irish Papists 
(some whereof ddeply engaged in the horrid 
rebellion of that kiiig(lom)| the chiefri^ or 
head rents reserved to the crown,, out of the 
forfeited estates of Papists there, being a prin- 
cipal part of his majesty's revenue in that king- 
dom. 

If. “ That the said Earl had been guilty of 
many and undue practices to promote his ow'ii 
greatness ; and imth embezzled and wasted 
the treasure of this nation ; 1. procuring 
vast and exorbitant Grants for himself, both in 
England and Ireland, breaking into the set- 
tlement of that kingdom, and dispossessing se- 
Verel English Adventurers and Soldiers of their 
properties eiwl freehoUU, in which they were 
duly wd legally stated, without any colour of 
reason, or soggestion of right, s. By charmug 
excessive and almost incredible sums for false 
and deceitful intelligence ; 3. Bjr procuring his 
majesty’s hand for the giving away, between 
his first entrance into his tjfiice, the value of 
three mfilions of sUrling money, et the least ; 
^ several Qrants whereof art wxtant^ counter- 


signed by him, and by' lum only. 4. That the 
said Earl, presuming to imiiiple upon all estates 
and degrees of the sul^ect^ of this the 

better to subdue them to his will and pleasure, 
hath causelessly and illegally imprisoned many 
of his majesty’s subjects. 5. That he did pro- 
cure a principal peer of this realm to be un- 
justly imprisoned and to be proclaimed traitor, 
without any legal proceed or trial ; and did ma- 
liciously suborn false witness, with money to rake 
away his life, upon pretence of treaonable 
words. 

111. ** That the St^id Earl hath falsely and trai- 
terously betrayed the great trust reposed in 
iiini, by his majesty, as counsellor and prin- 
cipal secretary of state; 1. By entertaining 
a more than usual intimacy with the French 
ambassador ; not only lodging him in his house, 
but letting iiini into the king’s most secret 
counsels. 2. By altering in private, and singly 
by liiinself, several solemn determinations of 
liH majesty’s councils. 3. By procuring a 
stranger to have the chief comniapd of the 
late raised army, for invasion of Holland, to 
the great dishonour and discouragement of all 
the loyal nohility and gentry of tliis nation. 4. 
By advising his majesty to admit of a squadron 
of French ships to be joined with onr English 
fleet.; the sad consequence whereof we have 
since felt, notwithstanding the king of France 
had agreed to Send a siippl} of money, in or- 
der to the having the ileet wholly English. 
a. Whereas the king was advised by several 
of his council to press the French king to de- 
sist from ‘making any further progress in his 
conquest of the inlaid towns of Holland, 
whereof England was to Imve no benefit, and 
to turn bis arms upon those maritime towns 
that were by the treaty to have bc^^n ours, his 
lordship gave the king counsel to desist ; where- 
by that part of our expectation was wholly frus- 
trate. 6. Whereas the king was advised, by 
several of liis council, not to enter into this 
war, till his majesty was out of debt, and liad 
advised witli his parliament, his lordship uas of 
opinion to the contrary, and gave his advice ac-* 
cordingly. 7. When the French ships were 
disper^ after the late Fight at sea, and had 
lost all their anchors and cables, by reason of 
the foul weather that then ensued, he persuaded 
his majesty to send them fourscore cables and 
anchors ; although it was then objected, and he 
knew it to be true. That his majesty had not 
at that present time any more in his stores than 
would supply his own ships, in case of the like 
necessity. 3. He hath craicerously correspon- 
ded with the king’s enemies, beyond the seas, 
and contrary to the trust reposed in him, hath 
given intelligence to them.” 

The above Articles being delivered in at the 
Clerk’s table and read. 

Sir Robert Carr assures the house that be 
^es not oppose the bringing in the Articles, 
dr any thing objected against lord Arlington; 
but he lias a letter to the Speaker to be coqa«» 
maiitoated to the house* 
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Lard Obrien knows not bat wbmt has been 
■aid yesterday may have been the occasion of 
this Letter, and would have it read. 

The Earl’s Lettrh to the House ^Commoms. 

The Speaker moves that he may read lord 
Arlington’s Letter. The Letter was read ac- 
cordingly, as follows : 

* Mr. Speaker ; hearing that the hoiiouriible 

* House of Commons are iiiforniing themselves 

* of public afhiirs, wherein, I humbly conceives 
^ what 1 can say may be of use, and sati'sfac- 

* tion to them, I beseech yon to do me the 

* favour, by the means of this house, to obtain, 

* leave for me to be heard by the hotmuraide 

* house. Aklzkgton.’ 

Mr. Thomnt Lee moves that lord Arlington 
may be asked the same Questions with the duke 
of Buckingham, excepting that of M. Schtuu- 
berg, being one of the Articles lord Arlington 
is accused of. 

Mr. Sec. Couenfry hopes that the house will 
not vote that we shall examine him . no mem- 
ber of the Lords bouse can answer us. 

Sir William Lewis, lie is at his own pleasure 
for answering our questions : he, by his letter, 
offers infuriiiation only. 

Sir Thomas Lee, He is judge ofhis own discre- 
tion ; you may ask him xvhat you please. 

Sir Robert Carr believes, that any question 
this house will ask this noble lord he will nnsw'cr. 

The Speaker reminded the house of making 
a poise yesterday, and that we ought not par- 
ticularly to salute any man, because the respects 
of the house are paid by the Chair; aii irregular 
motion when performed by any else. 

Sir Edmund Jennings, If you lose the op- 
portunity of asking him questions here, per- 
haps you will not see him again. 

Col. Birch, Can any thing be more natu- 
ral than asking of questions ? and the Speaker 
has drawn questions this way and that way, 
till you have come to the bottom : if he gives 
full Answers, you need go no farther : it was 
not so manag^ yesterday. 

Sir Charles Harbord, If, upon the relation he 
makes, you find no cause, then would have no 
questions asked ; you cannot examine a peer, 
nor can you semi for him again. 

Mr. Sacheverell would have no questions 
asked him to accuse himself : five of the ques- 
tions concern him, and he would have all these 
laid aside. 

The Earl’s Speech to the House ^Commons. 

The Earl ofArlington was admitted into the 
bouse, in the same manner, in all respects, 
with the duke of Buckingham. He then spoke 
to this effect : 

1 acknowledge the honour the House has 
done me in admitting me tu speak here ; in 
private conversation, and at dinners, I have 
met with a paper of Articles egainst me, in the 
natare of an Impeachment, though upon un- 
Certain grounds : hiad 1 as nuich memory as 

VOL. YI. 


innocence, I wore myself of all favour from 
this House: 1 have a bad memory, likiid so must 
make use of papers. 

I reduce the accusations to three heads. 

1. Matter of Religion. S. Matter of War and 
Treaties. 3. Particular Fortune and Acqui- 
sitions I have got since the king’s Restoration. 

** 1st, Fur iUligion. 1 never did one act to 
derogate from the protests nt religion, neither 
have I heard moss, nor made iiny reconciliation 
to the Church of Rome. 1 hope you will iioc 
rest upon aspersions, unless any lionourabJe 
member will aver it on Ins knoivit dge, and, if 
80 , I am content it should pass for a convic- 
tion. I am accused, of having a part in 

* composing the declaration for Liberty of 

* Conscience.’ I was present in council when 
it was resolved, that, in time of war, it might 
be of great advantage to do any temporary thing 
till the parliament might consider of it ; but, * 
as soon as I was convinced that it was contrary 
to laws I was the first inaii that advised to 
desist from what was not tenable by Jaw ; os 
for what concerns the papists (Roman Catho* 
lies) I suppose, that according to the function 
of iny place, I might pen it, but it was brought 
to me changed to what was resolved in coiiiicii : 
to the charge of being ^ a favourer of Papists/ 

1 answer, in parliciilur 1 have favoured those 
of the Church of Ktighind ; but I have promis- 
cuously obliged men of merit, without distinc- 
tion of religion. 

To the 'iiid. ** That I have promoted Irish 
'Papists and Rehtls, to he let into corpora- 
' lions and cuininissioiis of the peace, offices of 
' trust, military and civil, &c.’ This is so ill im- 
puted to me, that I was not at London, at the 
council, but at my country bouse, when the 
order was made. Any gentleman here, that 
knows the forms in this matter, can tell, that 
these letters are by the king's particular di- 
rection. 

3. " Bringing the most .violent Papists into 
' command of companies and regiments of the 
' king’s English subjects,^&c.’ and though they 
' refused the oaths by the act enjoined, procur- 
' ingthem new commissions.’ it was affirmed 

me, that colonel Panton would take the oaths 
and test, and by his looks teemed to accept his 
commission accordingly. I dare pronounce 
^hat not one commission was signed by me, 
but for such as went into foreigti parts, and 
were not likely to return. 

4. '" That I stopped prosecution of the piracy 
' in Ireland of one Fitzpatrick.’ My hand is 
no way seen in it, hut in an order for his pro- 
secution. A letter was sent -me from jthe 
lord lieutenant of 1 reland ; but 1 gave no in- 
terruption directly nor indirectly to his pro- 
secution. 

6. *• * Entertaining and lodging in my house 

* a Priest, tcontrary to the kno%vn laws, a noted 

* solicitor of the ^^dpish faction, &c.' I know 
of none, except father Fatrirk, that ever fire- 

.quented iny -houve, unless by chance, upon 
some sudden emergency.” 

6. ' That I WHS the adviser to btf^ tbt 

3 Y 
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^ war, without consent of parliament.’ What- 
ever others may have done, tew had a more po- 
wtive share in hindering it than myself. There 
was no such thing ns * constraining the ambas- 

* sadors to sign/ as was alleged.* What was 
done was on the other side of tiie water, and 1 
was scnsilile of all approaches of violation of 

«tlie league; in this 1 can scarce vindicate myself 
without reflection on others : 1 cannot aflirm, 
but will Jay before you iny presumptions and 
others'll) this business. France, to bring the 
duke of Buckingham on their side, contrived his 
going over to Paris, on pretence eff some easy 
coaches for the king, which he had leave for. 
Tiie king warned him by no means to meddle 
with aifairs. The king of France used him 
well, and gave him a jewel, lie counselled 
me about it; to requite him, 1 told him in 
whnt state matters lay : ‘1 see you fast to the 

* Spanish interest, ifyou will procure me a peii- 
^sioii from the Spanish ambassador;’ the duke 
took the pleasure of hilling the talc, and, upon 
my honour, 1 appeal if many have not beard 
the duke say, with oatlie, * Arlington is to be 

* turned out, and he would furnish the king with 

* a better secretary which he might easily have 
done. The first time the duke discovered 
himself, he desired to go with a compliment 
into France, which might have been done by a 
more ordinary man. He had authority to 
sound that court, aud brought word of the 
French resolutions for war, and so magnified 
that king ami las ministers, that all wondered 
at it. rJe brought accounts of resolutions of 
France for our interest, but no particulars ; 
sometimes seriously, sometimes pleasantly. The 
king told me the reports. I answered, * Ex- 

* ainiue the thing, and be not guided by parti- 

* cuhir partiality.’ 1 have leave from the king 
for my coming hither, for the purgation of my- 
self. I am taxed with having spoiled the 
treaty with France. Many, that 1 can name, 
present in council, have heard the duke say, 

* 1 am persuaded, what lord Arlington says is 

* with reflection. Either 1 did, or did not say, 

* he changed the Treaty.* 1 fear the Duke 
has forgot the Treaty. This French Treaty 

. confirmed the Triple Alliance ; the king esta- 
blished it ill the treaty. It is true, the progress 
of the war has begotten some disturbance ; as 
Ihe business of Charloroy. If France disturbs, 
this Treaty is violated : France was thus w'arn- 
ed. The king of France asked leave for some 
forces to pass through Flanders ; Monteri 
cave him a civil denial ; which being resented 
by the king, on the behalf of France; diverted 
the French king from marcliing. 

“ As for ‘ the delivery of Cgwns to os,’ it is 
go silly a tiling, that it deserves not an answer. 
We have ever presseti France for money in- 
•tead of ships. * France had stores, but could 
BoC spare ntioney. The king sent to compli.. 
ineiit the ktihat France at Dunkirk ; Bucking, 
bnm offered nlinself, and treated of things uiu 

* See the duke of Buckingham s Speech, 
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known to me; he hoped satisfaction to wait 
upon so great a king, so obliging, when we ap- 
proached so near the war. Ambassador Mon* 
tagu, under (he king’s own hand, was com- 
manded not to speak to the ministers, hut to 
the king of France himself ; 6,000 men for tho 
king to maintain. 1 pressed the king that Mon- * 
tague might desist from that proposition. 
Buckingham was the bead of them, and his 
officers. 

As to roy charge of ^ being privately shot 

* up with the French ambassadop ;’ my doors 
were not shut to liiin, nor the Spanish ambas- 
sador ; but as for ’ Pensions,’ those that wrote 
the paper of Articles should have had the good 
manners to have told mine. 

** As for ^ M. Schomberg’s being general of 

* the English his mother was an English wo- 
man, and he commanded the king’s troops in 
Portugal. If he would have changed his reli- 
gion, he might have been marshal of France. 
It was not strange he should be sent for to com- 
mand, when a descent was intended into Hol- 
land, in which country he had long commanded. 
Though Buckingham is a man of wit aud parts, 
yet his experience is little or none at all in mi- 
litary affairs. Buckingham proposed that he 
might go to Utrecht, and I be joined with him, 
to temper him with my slow pace. Hard by, 
the king of France staid in his camp ten days, 
expecting the Holland Deputies; neither prince 
was (o treat without the other. I and llalifax 
were for moderate courses ; Buckingham was 
for exorbitant. 

As to * the rarliameni’s not being ao 

* quaiiited w ith' the war by my means it wni 
represented, that ll'.e king had money to carry 
it on ; it was never moved, nor urged, by any, 
that the war should come to the parliament. 
And as for our ^ having towns/ what should we 
have done with them, if the king of France had 
given us half his conquests ? To * the falling 

* upon the Smyrna iieet before war was de- 

* dared against Holland/ I remember that my 
opinion was not prevalent, for I never pre- 
tended to maritime affairs ; neither do 1 re- 
member, that I had more concernment in it 
than others. * That we should be ^overn^d 

* by a Standing Army.’ None in this house, 
nor out of it, abominate it more than I. 1 
think it impossible to awe it with 20,000 men. 

1 never heard the thing said, no, not by the 
duke of Buckingham. It was never in debate, 
and we never had it in our mouths. 

As for * my having had extraordinary 
^ Grants from the king, &c.’ bad I presumed to 
beg of the king, as others have done, I might 
have had more ; but if I have to maintain half 
the dignity of my employment, I am the falsest 
man that lives. 1 never begged any thing in 
England, but * I have had 10,000/.' out of Ire- 

* land.’ I have lord Bense’s estate, in Ireland, 
given me, (which I begged) which he forfeited 
in the Rebellion, worth 1,000/. per ann. I 
proved 1 was never in rebellion, and to Z 
claimed liis estates myself. < Engrossing all 
< afiain into my beneb/ 1 should think myself 
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the happiest man in the world, if I might retire 
from the management of affairs. Any gentle- 
man of honour or parts, that hath had any bu- 
siness with the king, I. have gone with and as- 
sisted. 

** I beg pardon for tiring the house with this 
•abrupt paper.* I doubt not but to be found an 
innocent man. If what I have said applica- 
ble to any thing the bouse desires to be in- 
formed of, I will serve the house : I think my- 
self safe ill your hands, and lay myself at your 
feet.’' 

Questions put to the Earl: tcith his Answers. 

Then the Speaker desired to know, Whe- | 
ther he was pleased to make answer to some 
Questions he had in command from the house 
to ask his lordship?" Who answered, he was 
willing." 

Question 1. Whether any persons have, at 
any time, declared to him any of their advices 
or ill purposes against the liberties of tliis house, 
or propounded any ways to him for altering 
the government; and if they did, what was 
that advice, and by whom? Answ. 1 cannot 
apply this to any discourse I have heard, either 
public or private. — By whose advice tlie 
army was raised, and Papists set to ofticer 
them? Answ. On account of the war there was 
a necessity of good ofilcers, and the Papist of- 
ficers, many of them, were represented more 
skilful; but cannot apply the advice to any 
person.— 3. And lliat army to awe the debates 
of this house? Answ. 1 can say nothing to it. 
—4. By whose counsel and ministry the Triple 
League was made? Aus70, It has been sug- 
gested by me. Sir Wm. Temple was the for- 
tunate man that dispatched it.*— 5. Who ad- 
vised tlie first treaty with France? Answ. The 
making that League was the concurrent opinion 
of us all. 1 did not expect the French in earn- 
est, if. some blots had not happened. — 0. By 
whose advice the Exchequer was shut up ? Answ. 
You may easily believe 1 was .passive in it. I 
can say but suspicions only : many things were 
proposed, but I have nothing to do with the 
Treasury.-— 7. By whose advice tlie Declaration 
for Liberty was made and published? Answ. It 
was a concurrent opinion, and, wc thought, 
upon good grounds, and advisable by law ; but 
when found contrary to law, 1 detested it.— 8. 
Bjr whose advice tlie Smyrna fleet was fallen 
upon ? Answ. It was a concurrent advice, and 
1 cannot apply it to any man's particular ad- 
vice.— 9. By whose advice the war was under- 
taken without advice of parliament? Anm. 
There was all probability of peace imaginable, 
and it was ill to show our adversaries uy ill 
distempers, and it was a concurrent opinion.— 
10. And the parliament prorogued upon it, in 
Nov. last? Answ. It is a hard matter to say 
who w/is the adviser.. Z protest, 1 know not 
the author of it. I may wrong persons. 1 have 

C umptions, but no evidence."— Then his 
ship, after saluting the bouse, withdrew.*- 

* << Lord Admgton spoke much better than 


Resolution against the Eabl. 

After several long debates upon the above 
Articles, the question being put, ** That an 
** Address he presented to his majesty to re- 
** move the earl of Arlington from all his em- 
** ploymeiics that are held during his mnjesty-s 

pleasure, and from his majesty’s presence and 
** councils for ever it passed in the negative, 
166 to 107. 

It was then resolved, ** That the Articles bo 
referred to a committee, and that they report 
what matter is therein contained, and can ha 
proved, that is fit for an Iiiipeachinent."t 

was' expected : he excused himself, but with- 
out blaming the king : and this had so good an 
oflect, that though he, as secretary of state, was 
more exposed than any other, by the many 
warrants and orders he had ^igned, yet he was ' 
acquitted, though by a small majority. But 
tlie care he took to preserve himself, and his 
success in it, lost him his high favour with (ho 
king, as tlie duke was out of measure offended 
at him. So he quitted his post, and was made 
lord chatnbei lain." Burnet. 

The Author of his Life, in the Blographi^ 
says, That it was neither his speech, nor bis 
cause, that brought him off, but the personal 
friendship of a noble person nearly allied to 
him, viz. the earl of Ossory, eldest son to tho 
duke of Ormond, and tlien the must popular 
man of his quality in England, who stood for 
five days, that the debate lasted, in the lobby of 
the house of cuminons, and solicited the mem- 
bers in his favour as they entered the house." 

t Nothing further appears to have been 
done in this Accusation. No greater mis- 
take," says Ralph, ** can be made by the pro- 
secutors of a bad minister, than to charge him 
with any one Article which they cannot support 
with undeniable proofs. If be has it in hit 
power to loosen any one link of the chain, he 
infallibly makes his escape ; and, insteaii of 
being punished himself, renders odious his ac- 
cusers. This was the circumstance in the case 
before us : these geutleineii bad suffered their 
Charge to outrun their evidence, by dealing in 
presumptions instead of proofs : lord Arlington 
saw the opening, and improved it with all the 
address imaginable : for, being adrpitted to be 
heard by the house, in bis turn, he so far ex- 
ploded, or evaded, all that the duke had said 
the day before, and set so plausible a gloss on 
his own actions, that the Impeachment died 
away, and he escaped, even without the leasb^ 
censure : be bad been charged in particular 
with corresponding with the king's enemies be- 
yond the seas: bis friends, who had taken 
heart on seeing him come off so triumphantly, 
called upon sir Gilbert Gerrard for his vouch- 
ers : he was unprovided, would have withdrawn 
that Article, was not sdlowed, had recouise to 
the wretched expedient of desiring time; 
at last, took refuge in saying, that this tiwctl^- 
ous correspondence was carried on dunng w# 
last Dutch wan" 
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A Copy of the Record inter Soame and 
Rarnahoiston. 

Placita cornm Domino Rcge apud Westmoiias- 
tcriuin de Termino Saiicte Trinitatis Anno 
Rc'giii Domini Cnroli ^Secundi nunc Regis 
Aiialie, &c. vicesiiiio sexlo. Rotuio 1577. 

Midd. Si. 

Memorandum quo<l alias scilicet Ter. 
inino Pasclie ultimo preterito coram Domino 
Rege apud WestmuiiHSt. veiiit Samuel fiar- 
nardistoti Oarouet. per 'Fho. Ditchfield Attor* 
iiatum kuum et proiulit hie in curia dicti Do* 
mini Regis tunc ihideni quandain Billam suam 
vDrsuft Wiliielriiuin Soarne Militein nuper Vice- 
coniitem Coon tar ut Suftblcie in custodia Mar- 
rescaili, tec. de placito transgressioue super 
Cttsuiii et sunt pleg, de proc. scilicet Johannes 
I/oe et Uicardus Roe. Qtie quidem Biila 
sequitur in hasc verha ss. Middl. Samuel Bar- 
tiardistoii Buroiiettus queritiir de Willieliiio 
Snume Milite nuper Vicecoinlte Coniitatus 
Sudblcic in custodui Mar. Murrescal. Domini 
Regis coram ipso Kege existentein pro eo, 
¥id(!licet, quod cum Doiiiitius Rex nunc octavo 
die Februarii tiiino Regni dicti dointni Uegisiiunc 
Yicesimo quinto per breve suum gereiid. dat. 
eisdem die et anno emanans extra Cancellari- 
nm suain apud WeRtmonasteriurii predict, in 
ilieto Coni. Middl. adrunc existent, tunc Vice- 
comit. Coin Suiluicie predict, directuini reci- 
tando per idem breve, quod cum llenricus 
Northv. Baroiietiu.s nuper elect, fiierat unus 
Mil. Com. predict, pro adtunc present. Parlia- 
mento dicti Domini Regis inchoat. apud Civi- 
tatem suam Westn^onusterii octavo die Maii 
Anno liemii dicti Dointni Regis tertio deciino, 
et ub iude per di versus Frorngationes usq; 
tricesinuim diem Octobris Anno Regni ejusdem 
liuiic Regis vice^nno quarto continual, et ab 
eodem tricesimo die Octobris idem Parliaipeii< 
turn usq; quurtuin diem tunc instuiitU Februti- 
rii ulterius pror4igat. luerat, ibidem tuiictciiend. 
et pro sequend. Quodque ipse sic elect, et 
dehito inodo retoriiac. juxta tbrmain Statuti in 
bnjusmodi casu edit, et provis. in domo infe- 
riori coniiiiunitate llegiii dicti Domini Regis 
Auglieconstitut. luerat. pmui per Record, dicti 
F^rUaincriti sui in Cance liana sua resideiid. 
pletiius con«itabat, ac idem ilenricus North 
VUiia iVliliiuin > ro Com. predict, exist* nd. diem 

• 5<ee liio statute (7 and U Will. 3. c. 7.) to 
prevent false atid double returns of members to 
serve in parliament.. See also the case of 
Jd^rddletoii V. sir Watkio Williwns Wynne, 1 
WdsouV Rep. 196. better reported in Wiiles’s 
Kep. 597. See also Comvos’s l>ig. title Pai«- 
Usuieatt (D. 15.) ^ 


suum clausit extremum ut dictus Dominus Rex 
acceperat, cujus pretextu subditi dicti Domini 
Regis Com. SufTolcie pred. de uno Milite ad 
.ractandum pro utilitate eiusdem Com. desti- 
;uti fuerunt, idem Dom. Ilex nolens lamen 
quod Coinmunitas Regni sui in dicto Parlia- 
inento suo ad negotia dicti Domini Regis et 
Utilum Regni sui et Ecclesie Anglicane aggre- 
gat. ex causa predicta immorAretur seo exte- 
nuaretur, quo minus negotia ilia debitum 
sqrcierentur, effectum eidem Vicecoroit. died 
>om. Sutr. per breve ill. precipisset quod loco 
predicti lienrici in pleno Com. suo immediate 
post receptum brevis illius unum aliuin iiiilitem 
glad jo cinctum idoneuin et discretum Com. 
predict, (proclamatione prius tie premissis ac 
de die et loco facta) libere et indinerenter per 
illos qui bujusmodi proclamation, ill. interessent 
juxta furmam Statuti inde editi et provisi eligi 
taceret, et nomen ejusdem Mililis in quibus- 
dam indenturis inter predict. Vicecomitem et 
illos qui bujusmodi Electioni interessint inde 
coniiciend. (licet bujusmodi eligend. present 
est»et vel absens) iiifcri cumq ; ad dictum Par- 
liamentum venire faceret, ita quod idem Miles 
sic eligend. plenam et sudicieiitein potestatem 
pro se et Communitate Com. predict, haberet 
ad facieiid. et conscntieiid. biis que in Parlia- 
memo de conimuni consilio dicti regni sui 
(favente Deo) comingerent ordiiiari super ne- 
gotiis ante dictis (nuiuit dictus Dominus Rex 
taiiien, quod predictus Vic. SuflT. nec aliquis 
alius Viceconies dicti Regni sui aliqualiter esset 
electus) et Electionem illain sic factam distincte 
et aperte sub sigillo ejusdem , Vic. et sigillis 
eorum qui £lectioni ill. interessent dicto Do- 
mino Regi in Cancellariam suain certificaret 
iiidilate remittend. Dicto Domino Regi alteram 
partem Indenture predicte eidem brevi con- 
suetom, una cum eodem brevi prout in eodem 
brevi plenius contiuetur. Quod quidem breve 
postea scilicet duodecimo die Februarii Anno 
Regno dicti Domini Regis nunc vicesimo quinto 
supradict. apud Uippovicuni in dicto Com. Suff. 
prefato Willieltno Sonnie tunc Vic. dicti Com. 
SuflT. existens deiiberatum futt in forma juris 
exequendum quodq; predictus Will. Vic. Com. 
predicti tuno* existend. ad prox. Com. suum 
ejusdem Com. SutT. post receptionem died 
brevis, scilicet, vicesimo quarto die Febru- 
aril Anno R^ni died Domini regie nune 
vicesimo quinto supradicto, ac vigore brevis 
illitts in pleno com. suo tunc teat, apud Gip- 
povicum pr^ict. in diet. Com. Suff. coram 
eodem Williel. adtunc, Vic. ejusdem Com. 
breve ilium legi fecisiet nec Don poblicem Pre- 
clamatioaem de die et loco in brevi predicso m 
ea parte content, fecis^ nec non de mo milite 
i^dio cincto magia idooeo et discreto Com. 
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p^dict. juxta formam et exifentiam brevis ilHus 
elige^d. adveniend.adParliameotutn predictum, 
in pleno Com. ill. prout ilf. per breve ill. pre- 
cept, fuitet secundum formam ill. precept, fuit, 
videlicet iiit. Iiorain octavam et horam undeci- 
mam antea meridiem eju^dem vicesimi quart! 
die Februarii Anno vicesiino quinto supradicto 
uspei- quo processum luit tunc ibidem in pieiio 
Com. ill. ad Electioneiii uiiius aliusMilitis pro 
eodeni Com. in loco predicti Henrici, per 
Gentes in Com. illiui» residentes ac eidem Pro- 
clamation! interessentest ac licet 'idem Samuel 
in eodein pleno Com. tent, apud Gippovicum 
predict, (qui tunc et diu antea fuit Miles frladio 
cinctus in predicto Com. videlicet apud Bright- 
well commorans et conversans et in eodein Com. 
SufF. iiatus) secundum exieeiitiuin brevis pre- 
dicti debite electus et iioininatus fuit eodein 
vicesimo quarto die Februarii iiiier horem oc- 
tavern et horuiii undecimam fore Militein Coin, 
illius ill loco predicti llenrici North pro pre- 
dictu Parliamento iidvoniend. pro eodein Com. 
ad idem Pariiaiiieiituin per majorem nunivruiu 
Gentium tunc resideiitiurn infra dictum Com. 
Siiifolciae, predictn tempore Pmclamationis pre- 
dicti tunc et ibidem present, eidem Proclaina- 
tioiii interttssentium quorum tunc qiiilibet ex- 
pendere potuit quadragiuta solidos liheri teiie- 
inenti et ultra per aununi infra Com. ill. Ac 
licet predictus Willielnius adtiinc Viet. ‘dicti 
Com. SulFolciae existens premissa satis sciens, 
ostea scilicet eodein vicesimo quai to die Fe- 
ruarii anno r^gni dicti doniini Regis nunc 
viceiiiino qomto in Cancelluriuiti dicti domini 
Regis nunc apud VVestuionusteriuin predictuin 
in dicto Com. Middl. breve prrdici. retornahit 
siinul cum quadain liidentuni intei ipsum Vice- 
coniiteiii et predict. Electores ipsitis Sam. de 
pred. Electioi.e ipsiub Sam. fact, secundetn exi- 
gentiani brevis pred. Predictus tainen Wiiliel. 
adtunc Vicecoiues predicti Com. SufF. existeus 
Odicii sui debituin miuiiae poiideran^, sed ina- 
chinans et niHlitiose inteiideiis ipsum Sam. in hac 
parte minus rite pregravare ac eiindeni Samue- 
iein de fiducia et officii uiiius Mditis Coinitatus 
predict, in dicco Parliamento ext reeud. omnia 
frubtrare et deprivare^ et predictuin Samuel, ad 
diversus magnas et grandes pecuiiiaruui stimmas 
expeiidend. causare, ctuitra debituiii officii sui 
predicti falso, nialiriose et deceptive adtuiic in 
eandem Caiicellariam apud Wostnionnsterium 
predictaiii retornavit, una cum Indeutura pre- 
dicta quart dumaliain Indenturain eidem brevi si- 
militer annex, specitican. ill. fore fact, inter pre- 
fntuDi Willieliiium adtunc existen. Vicecomit. 
dicti Comitafus SulFol. ex una parte et diversas 
alias personas dicti Comitatus in liidentura ilia 
apecibcata et continenSy quod dicte alie persoiie 
ttt major pars totius Comitatus predicti in pre- 
dicto pleno- Comitatu Suffol. apud Gippovicum 
predictum dicto vicesimo quarto die Februarii 
anno supradicro eligerunt. quendain Lionel. 
Talamach Baronettum alias dictutn Dominum 
Huntin^towre in Reieno Scotia in loco predicti 
Henrici North un. Militem Comitatus Suffol. 
predicti pro Parliamento predicto adveniend. 
eidem Parliamento pro Comitatu illo ubi(re 
verm) predictus lionet non fuit elect, per ma- 


1674#— -of Bamardisten and Soame. flOM 

jorera partm Comitatus illius fore Mil. in loco 
predicti Henrici pro Comitatu predictoy prout 
per ultimam Indenturain nredictam ftdso sup- 
ponitUFy ratioue citjus quidem falsi retorn, de 
predicta alia Indentura per predictuin WillieU 
mum Vicecomitem dicti 'Comitatus Suffol. ex- 
isten. in forma predicta fact, idem tSamuei in 
dorao inieriori pro Communitate hitjus regni 
Anglieiii dicto Parlinmento ad predict, return* 
predicti brevis et diverse tempora postee as- 
semblat. apud Westmonastentiin - pred. con- 
stittU. admit ti non potuity qnoiisquei ideni Sa- 
muel suppetitionein suam Coinmuiiitati dicti 
Purliainenti pro remedio suo congruo in ea 
parte exhibit, et post diversas ingentes denar, 
suminas in ct circa manift siatioiiem et veri- 
bcationem dicie Etecii<>nis ipstus Samuelis co- 
rain dicta Communitate expend, et diversos 
labores in ea parte per ipsum Samuelein susten* 
postea scilicet vicesimo ilie Februarii anno reg- 
ni Domini regis nunc vii esinio sexto per Com- 
munitnt. dicti Parlinmenii ii» dcimo Coinmuni- 
tat. prsed. admissus fuit, et electio if>5iijs Samu- 
elis praed. per ConiujUfitat prseH. declaiat. fuit 
fore bona, uncle iilein Samuel dirit quod ipse 
deterioratus est et dampiium hahet ad valen- 
tiain triiiin mille lihraium et tucie producit sec- 
tarn, &c. Kt mi^dn ad huiic difiii, scilicet diem 
VeneriH proxiinain post crastinnui suiiCte Tri- 
iiitatis i**tr> eodein 1 ermino usque queiii diem 
praed. Wiiliel. hahiiet licentiamud hiltarirpraed* 
inierloqiiendi et tunc ud respondendum. &c* 
corarn Domino Hegr apud VVvsinonasterium 
veiiit tain pra'd. .Samuel- per Att«»riiiituni suuin 
pned. qiiarn pruuJ. Willieiinus per Johaiinem 
Needhuiii Attornatuui suuiii, et idem Wiiiiel- 
inus defendir vim et injuriaiii quando, At*, et 
diret quod ipse noii est inde culpuluJib, et de 
hoc ponif se siipi r patriaui, et pi sad. Samuel 
si I iiiter, Ac. Ideo veiriiide Juratores corum 
Domino liege apud Wesmouusiciiiini die Ve- 
neris proximo post iri s septiiiianas saiicti Mi- 
chaelis et qui nrc, Ac. ad recogn. Ac. quia 
tarn, Ac. idt in dies datiis esl puriibus prsd. 
ibideiiiy Ac. De quo die jurnta pred. inter 
partes prsrdiccas de phicito pr«d. posita fm( 
inde inter eas in respectum coram Domino Rege 
apud Westmc/iiasterium usque diem Jovis in 
crubtino sancti Martini ex tunc proximo se- 
queiue pro defect u Jurntorem, Ac. Ad quem 
diem coram Dcunino Rege apud West, venit 
tarn praed. Samuel quam praed. Wiiliel. per at- 
lornatos stios praed. A Juratores jurat illius ex- 
act. similiter veil, qui ad veritatetn de et super 
prcmi.ssis dicerid. elect, triat. et jurat, dicunc 
super Sacrameniuni i^uuin quod pned. Wiiliel. 
est culpabilis de prsemissis praed. modo et fpr- 
niii proui praed. Samuel superius versus euni que- 
ritur er a>sidunt dampna ipsius Samuelis occa- 
sione premissoruni pned. ultra inisas et costagin 
sua per ipsum circa sectam suam in liac parte 
apposita ad oct ingen tas libras, et pro misis ^ 
ciistagiis illis ad quadraginta soliflos, 6^ qiim 
curia dicti Domini R< ;gis none hie de jumoa 
suo de et super premissis reddendoni noDTOm 
advisatur dies iiiue ulterior datos est- parttbue 
praed. coram Domino Rege apud Westss* usqua 
diem Veacrisproximum post Octobiv Furificat; 
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beate Marie de judicio tuo inde ^audiend. eo 
quod curia dicti Domini llegis hie inde non- 
ddoip &c. , Ad quem diem corain Domino 
Rage apud Westm* venit tarn pried. Samuel 
qoam pried. Williei. per Attornatos suos prsd. 
super quo visis et per curiam dicti pomini 
Reips nunc hie plene inteilectis omnibus et 
singulis premissis matumque deliberatione inde 
babita^ cunsidcratum cst quod praed. Samuel 
Barnardiston recuperet versus pnefiitum Wil- 
lie). Soaine dampoa sua prsd. per^Juratoris 
pr»d. iu forma predicta assess, necnon no- 
naginta et octo libras pro misis et custagiis 
suis prsd. eidem Samuel per curiam dicti 
Domini Regis nunc hie assensu suo de incre- 
mento adjudicat. Que' quidem dampna in 
toto se attingunt ad noningentas libras et praed. 
Williei. in miseracordia^ dec. Postda scilicet die 
Sabbati vicesimo quarto die A prills Anno 
Regni Domini llegis nunc^ &c. vicesimo sep* 
time transcript. Record, et process, praed. inter 
partes predictas de placito earum omnibus 
tangentibiis pretextu. enjusdam brevis dicti 
Domini Regis de errore eorrigend. per prefat. 
Williei. Soame in premissis prosecut. coram 
justiciariis Domini Regis de Communi Banco 
et Baronibus de Scaccario dicti Domini llegis 
, de gradu de le Coife in Caineram Scaccarii 
mxta formam Statuti in Parliamcnto Domiue 
RUzabethe nuper Regihe Anglie apud West, 
▼icesimo tertio die Novembris Anno Kegni sui 
vicesimo septiuio tent* edit, a predicta curia 
dicti Domini Regis hie coram ipso Rege traiis- 
missa fuerunty predictusque Williei. Sunnie in 
cadem curia Camcre Scaccarii compareii* diver- 
aas causas et materias pro errore in Rccordo 
et processu prxd. pro revocatioiie ct adiiulla- 
tione judicii pried, assignuvit, ad quos praid. 
Saiuuel Barnardiston in eadciii curia, Camere 
Scaccarii prod, similiter comparend. placitavit. 
quod nee in llecordo nee in processu prsed 
sec in redditione judicii prsed. in ullo fuec 
errat. Poslmodumq; scilicet die sabbati de- 
'cinio die Junii Aniin Regni dicti Domini Regis 
nunc vicesimo ^octavo visis premissis et per 
Gurintii Cuinere Scac. prod, •diligent, examinat. 
et plenis intellects tmu Record, et Process, 
pried, quam judicio prasd. super eisdein 
reddit. videbatur curia Camer. Scac. pri^d. 
quod judicium prasd. vitiosum et defect! vum 
in lege existit. Ideo adtunc et ibidem per 
eandem curiam consideratum fuit quod judi- 
cium prsed. in omnibus reversetur, adnul- 
leiur et penitus pro nullo babeatur, et quod 
praed. Wi'liel. ad omnia que occasione 
mdicii praid. aniisit restituatur, su^r quo 
Record prod, nec non process, prasd. Jus- 
ticiar. dicti Dom. Regis de Communi Banco 
B&ron. de Sciicc. dicti Dom. Regis coram 
ois in premissis habit, coram Domino Rege ubi- 
cunq; &c. reinittebaiitur secund. formam 
sUtuti praed. et in cadem curia dicti Dom. 
Kqgis tnc coram ipso Rege jam resident, &c. Pos- 
tea scilicet vicesimo quarto die Maii Anno Regnf 
Domini Gulielmi et Marie nunc Regis et Regii; 
Anglie prinio Record, et Process, praed. iiitei 
panes praed. cum omnibus ea tangentibus pre- 
texittcujusdftmbreTU de errore corrigend. per 


prefat. Samuel Barnardiston in premissis praed. 
prosecut. dicto Domino Reg. et Regine in pre- 
sept. Pari, a praed. curia dicti Dom. Reg. et 
Regine hie transmit, fuit, prediccusq. Samuel 
in eadem curia Pari, coniparens, diversas 
causas and materias pro enoribus in Recordo 
et processu praed. pro revocatione et adnulla- . 
tione Judicii praed. assignavit; et postea, scili- 
cet vicesimo quinto die Juiiii Anno dictorum . 
dom. et Dom. Reg. et Regine supradict. in 
pried, curia parliaiiienti visis et per curiam 
ibidem diligenter exnniinat. et plenius iiitel- 
iectis tarn Record, et process praed. judicio , 
super eisdem reddit quam praed. errore superius 
assignat, pro eo quod videtur curie Pari, praed. . 
quod Record, ill. in nullo vitiosum aut defeo 
Civum existit et quod Record, ill. in nullo fuit 
erratum. Ideo adtunc et ibidem consideratum 
est per eandem curiam Pari, prae quod judiciuqpi 
praed. in omnibus aiTirinetur et in omni suo ro- 
bore stet et effecten. 

hr Samuet. Barnardtstox against Sir Wil- 
li am Soame, late Sheriff of Suffolk in B.R.* 

Case, and declares that a writ issued out of 
Chancery to the defendant, then Sheriff of 
Suffolk, to elect a knight of the county for the 
parliament ; and that the plaintiff was chosen 
by the majority of freeholders, and that the de- 
fendant returned the writ with an indenture of 
the said election, but maliciously intending to 
deprive the plaintiff, * dc fiducia et oflicio 

* pranr falso et deceptive, una cum indentura 

* praed’ retoriiavit unaiu alteram indenturam 
^ in cancellaria prsed’ specificant’quod alise per- 

* some liberi tenentes vel major pars liburorum 

* teneittium elegerunt quendam Lionelluin Tol- 

* mach, ubl re vera prsed’ Lionellus non fuit 

* electus per majorem numerum Jiberorum 
^ tenentiuin ; ratione cuius,’ the Plaintiff was 
kept out of the House of Commons, and put to 
great charge to prove ' his election in the llouse 
of Commons. The defendant pleaded non 
cuip, and upon trial at bar, Twisden, Rainsford, 
and Wylde held, and so directed the Jury, 
That if this double return was made malici- 
ously, tliev ought to Bnd for -the plaintiff, which 
accoi^ingiy toey did, and gave him BOOl. 
damages , though the evidence os to the ma- 
lice and falsity, was very slender. For the poll 
was granted ; upon which the matter seeming 
doubtful, whether some of them who voted for 
the plaintiff had sufficient freehold to qualify 
them to give their votes ; the Sheriff, by advice 
of counsel then present, and of some members 
of parliament there also, made this double re- 
turn, to prevent an action .for a false return, in 
case that it should appear that some freeholders 
that voted for the plaintiff had sufficient free- 
hold. And after, upon examination in par- 
liament, the election of the plaintiff was adjudg- 
ed good, and the defendant committed by-thfua 
for making this double return : And now it was 
moved in arrest of judgment by Norths At- 

* 2 Levinz's Rep. 3 Keble’s Rm. 335, 
369, 389, 419, 438, 439, 442, 586, 664. Poltex- 
fen’s Rep. 470. 1 Fraeman’s Rqp. 380, 387, 390. 
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torney-General, king’s seijeant, that ! 

this action lies not, and that nasucb action was 
ever yet maintained in this case ; for the case of 
Nevii and Stroud«was never resolved, but in res- 
pect of didiculty sent to parliament; where it 
never received a decertuiiiation. And the reasons 
they urged ngaiiist the actions^ were, First, Be- 
cause the falsity or verity of the return is only ex- 
aminable ill the House of Commons, who 
are the sole judges, and will punish such fab 
sities ; and accordingly they have so dune in 
this case, by commuting the Sheriff, and he 
ought not to be twice punished for the 
same fault. And before the statute of 11. 6. no 
action lay for a false return, and that only 
gives an action of debt for 100/. Secondly, The 
right of the party is not considerable in this 
case ; for this is not an office of profit, but of 
trust, concerning the state. Thirdly, What the 
Sheriff does in this cast', he doth as a judge ; 
for he is judge of the election, and there- 
fore no action lies against him. Fourthly, 
What the Sheriff doth in this case, is propter 
difficultatcmj upon his doubtfulness of the 
matter, and judges of assize may, propter 
difficult at cm ^ adjourn an assize: the Sheriff hath 
done no more in this case than laid the matter 
before the House of Commons, that the vali- 
dity uf the votes may be there deliberately 
examined. To which it was answered by May- 
nard king’s serjeunt, and sir WiUiam Jones^ 
solicitor ; First, That here was malice and fal- 
sity in the Sheritif, and thereby damage and 
charge to the plaintiff, and all this found by the 
jury, wliich is sufficient td maintain an action 
in ail cases, whether there has been a like ac- 
tion in such case or not before ; for actions 
upon the case are founded upon the particular 
case, which is mostly new. And the case of 
Nevii and Stroud was not for a double return, 
but fpr making no return ; for there two were 
elected, and the Sheriff made no return as to 
one, and for that he brought the action. Se- 
condly, The commitment by the parliament is 
only to punish the contempt of the Sheriff, as 
to them and the state, but not to, repair the 
party for the damage he sustained ; and thus in 
aeveral respects, one may be twice punished 
pro uno delicto. As it falls out often in many 
cases, particularly in criminal matters, wherein 
the party is punished for the king by indict- 
roenr, and by the party fur the special damage 
he sustained. Thirdly, the Sheriff is not a judge 
of the election in thiscase, but a minister to tale 
the polls; of which, in point of suilicicncy, the 
House of Commons is j udge. Fourthly. Though 
the statute of H. 6, gives to the party the 100/, 
penalty, that will not prove this action does 
not lie at commUn law. The parliament in- 
tended only to give a certain penalty to the 
party, which was considerable then, though 
not so considerable now, and not leave them to 
a jury’s discretion altogether for damages. < £t 
• adjornatur ad proximum terminum,’ when 
Hale being in court, he,Twysdeti and Wylde; 
forasmuch as tlie return is scud to be * falim et 
f inalitioie et ce intentione/ to put the plaintiff 
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to charge and expence, and so found by the 
jury; held the action lay, a«&d ^ave judgment for 
the plaintiff ; Rainsford doubting. 

Upon this a Writ of Error was brought ju 
the Chequer-chamber, where six Judges were 
for reversing the Judgment, and two for affirm- 
ing it. 

Their Arguments here follow ; 

Barnaroiston versui Soa]3e. Iu Case. 

The Case* 

On the death of sir Henry Nortl), one of the 
knights for Suffolk, a writ was issued forth for 
the efection uf a new member ; and sir Samuel 
Barnardiston, and niy lord Ilnntiiigtawre, 
were the two candidates ; but sir Samuel car- 
ried it hy 7S voices, and was returned : And 
my lord lliintingtowre having made an interest 
with the slieriff, got the sheriff to return him 
too ; and be sat in the House till the election 
was there determined for sir Samuel. Where- 
upon sir Samuel Barnard ii»ton, for this double 
return, brought an action upon the case against 
the sheriff, and tried it at tht' KingV bench bar 

Nov. tG74, before niy Lord Chief Justice 
Hale, and recovered 1,000/. damages : and af- 
terwards a Writ of Error was brought in the 
Exchequer-clmiubcr, and there the Judgment 
ill the King’s-bench was reversed ; only Atkina 
and Ellis were for affiritiing it. 

Judge Ellis’s Argument is as followeth : 

First, The declaration does consist of the 
Writ to the sheriff, his lieturii, and the aver- 
ment of the phiintiff’s damage. The Writ does 
shew the great import of what was to be dune, 
and what he should do. 

Now as to the Jlcturn : 1. It is imj308sible 

to be a true return, but it is a false return ; for 
that simul et semel, both should he chosen at 
the same time, th.'it can’t be : So then he hath 
not observed the Writ. 

a.TheWrit requires that Che House should be 
full, and have a member of parliament, but by 
this return neither can sit in parlianieqt ; for it 
appears, that from the 24th of Feb. 25 Car. 2, 
until the confirmation he was kept out. 8o the 
end of the writ not at all observed, and the bu- 
siness of the parliament retarded as much as 
could be. 

3. It may be said, This may be done by 
mistake, be may mistake the law ; but when 
the plaintiff comes and says, That he knowing 
the plaintiff was duly elected, and on purpose 
to keep him out of the House, did falso et ma^ 
litiose make this return ; then here is a false 
and malicious return, and made knowingly 
upon him : Then an action lies. 

Then to cotisider the Case, 

1. At common law ; and I conceive it wiu 

2. The acts of parliament have not taken 
away the remedy which the common law gave. 

1. That the common law gave‘ remedy; for 
that it was falsely and maliciously done, wt 
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muftt not fioubt it : It is a matter of fact, and 
die jur jf have found it so, and that there was a 
wrong done tti Barnardiston, and it is of the : 
sheriff’s own kiiowietige : then, ^ ! 

2. When X suffer an injury, joined with a 
lossy the common luw gives me* a remedy for it. 

Cooper and Andrews's case, Hob. 43. 

Then take it as done by an officer of justice, 
and a sworn officer, one of the greatest in the 
kifig(li>ni : If it should nut lie in that case, there 
would be a faifure of justice, but no failure of 
a roiig. 

Second^ That in cases of fur less concern, ns | 
to officers, it will lie, anfd then we shall see in 
this case what it will do. 

Powte and Godfrey's case. Rolls, lih. 1, 63. 
Co. lib. 12, 128. . ill that case because there 
was a teinp(»rni loss to the party, though for a 
spiritual wrong, the law gave him damages. 

Rolls 1 lib. 1, 108, 24. Ford and Hoschin’s 
case 'against an archdeacon, F. N. B. 47, and 
yet an archdeacon is a spiritual officer : So 
that if he do n<tt induct the parson, he may 
have his remedy ; for where he suffers a loss, 
the taw gives him his remedy. 

Now here is injuria et dampnvmf he does 
complain about the nature of his election, 
and the undue return of an election ; and to a 
court that never yet did give damages to the 
party. 

3. Then when there is a colour of justice, 
and a man d<«es proceed in a legal way, yet 

Jalso et maiUiose an action lies, Hob. 266. 
Waterer and Freeuinn's case. If a man will 
arrest one and put him to special bail, a special 
action of the case lies against him. 

Cro. 3, 130. Windham and Clerc's case 
against'a justice of peace: Whereas in truth 
the justice never had any complaint. An action 
will he against him, because he did Jalso ct ma~ 
Utiose, 

Id. 2 1 £. 4, 22, 234 If a misinformation be 
in a court of juistice, an action lies against him. 
Now here is a very great misinformation given^ 
to the Chancery upon this return. 

O^. This IS a new case, and a case of a 

E eat deal of danger, and therefore we must 
ive a great deal of care of making new laws. 
Answ* It were endless to put cases where 
there never was a case before ; yet an action 
will lie, if damage : there was no precedent for 
an action of tlie case for falsely and malicious- 
ly accusing one of treason, before Smith and 
CrashawV case. Roils Abr. 1. 1, 1131, 

fiulstr. 2, 270. Jones 93. Cro. 1, 15. 
Though there it was objected, that never any 
Mwedeuis were that this action was brought 
ibr maliciously and falsely accusing one of 
Mason, and the danger of chat action would 
lie, yet the judges resolved otherwise, being 
ftdseiy and maliciously ; and though never any 
precedents cunld he shewn, yet they gave judg- 
maat expressly that the action wuuld lie. 

S Cro. 534» Moor and Blackwell's case : 
OK^ecied, That no precedent could he found 
vrimcBilMufficieot retumahave been ameodad ; 


yetthe court said. If there never was a prece* 
dent, they would make a precedent thereof. 
The first precedent bad a beginning, and there 
was none at first. . 

2. There is a great difference where the law 
is silent in the case. 

Before Slade’s case they never could shew 
any action of the case upon an indebitatus as* 
sumpsii ; multitudes of actions of debt, hut 
none of the case, yet adjudged it would lie : 
For where there is radem ratio, there is eadem 
lex : and will any man doubt where there is a 
false return wlietlier an action will lie ? In ac- 
tions of the case there is leas reason to expect 
precedents than in other things ; they grow aa 
the invenfion of man grows; according as new 
frauds and new deceits arise, so should new re* 
niedies. 

Obj. Never an action brought for such a 
return ; and Littleton's rule is, That if such an 
action could be brought, it would have been 
brought before now. 

Answ. 1. My lord Coke says. The not 
user of an action does not take away the ac- 
tion, but ye may bring the action if ye have 
cause. 

2. May it not be said as it was said to the 
former cases ? There were accusations of trea- 
son, and false ones too, and no actions 
brought ; therefore no action ought to lie now. 
I cannot see if ye reverse tliis judgment, ye 
must reverse many more of the same nature. 

It is true, there is a great difference, that if 
the nature of the thing be such as it cannot 
be falsely and maliciously, tiie adding these 
words will not change the nature; but if the 
nature of the thing be so, and the jury do find 
falto et mdiitiose, the action will lie. As for 
the first part, as for a false accusation of steal- 
ing an apple off a tree, an action will not lie, 
though tlie declaration is /also et malitiose^ 
for the nature of the thing will not permit it : 
so Moor, 491. Palmer and Porter's case, 
there no action will tie upon that reason : but 
in our case, the nature of the thing is of such 
a wrong, tiiat an action may lie. 

Then chough the acts of parliament may 
give remedy, yet that takes not away the remedy 
at common Jaw, which was his ancient 
remedy. Plow. 113, puts many cases to that 
purpose; and the difference is plain, for if it 
were no crime and offence at common law, 
but given by the act, then no action could 
lie but upon the act ; but where there was 
auother remedy, he may take either that ns 
common law, or the other upon the act. 

The common law gave an action of the case 
upon too little issues returned by the sheriff, 
statute gives ao averment, yet he may take 
the action still. 

Now consider the remedy this act gives, 
andsee whether it be so good a remedy: for 
first, be must bring hta action within tite time, 
limited by the act, or eite he is out of the act ; 
ndw if there be a double return depending in 
the house, noman will bring an action, depending 
tliat return undeoided, and the judgea wIR not 
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cd^nteiiafice such an action ; ao the party ia 
quite deprived of his remedy. Then secondly 
as this case is tiie slieriff is not wiihin the act 
at all, for he has returned the pk&intiffl Now 
il iliM shciuid be soHl^red, there would be aii 
evasion out of the statute, and the statute 
would give no remedy nt nil. Thirdly ^ it is 
the same mischief lo the plaintiOF; if my lord 
had been singly retururd, he mi^ht have vin- 
dicated his t It^ction as much as in this double 
return, and have been in the house as soon. 

Ohj. This is a general matter, and all the 
subjects of JCncJuiid are concerntil in it ; and 
Go. William's case*, where there is a 

general nuisance, every man shall not have an 
action. 

lie$p, Wlirre there is a general concern, 
and no partic'ular every man hhall 

tio.tha«ean octit>u; hni: when there is parti- 
cular damage llieie ho may. Here is a par- 
ticular datnage to (he plnhitifT. and so he is 
well in tided to his action. Rep. 9. Marie's 
case. 1 Inst. 59. Powr-li's case. 3 Cro. 6(J4. 
Fineux and Hovenden's c:ise. 

ObJ. This mattr r is muUrr proper to be 
determined in parli.Lniciit, and a hard case 
the shcritf sluuild be condemned for that he 
could ijf't !:o!p. 

Jie.yi, As to t!;e right of election^ that is 
detcnidiKibk* ihere, and it was so ; hut for 
his daiiiage, it neither was, nor could lie exa- 
mined tijcro. If the house of commons had 
given d<irnoges aod the parliament had broken 
up, Iiov/ shouM he have recovered them ? 

1. Hero is no action brought against a 
nieiiiher. 

2. No action brought fur any thing done in 
parliament. 

3. Tlip return is into Chancery; the sheriff's 
work was ended in Cliancery ; it was fiicd in 
chancery, and there remains, and there must re- 
main. So tliat all the malice and falsity was 
done ill Chancery ; and the action is not 
brought for any right of election, but for what 
was clone to put him to charges. 

If there had been an equality of voices,; be 
niu»t have returned so ; nor is here a little 
mistake ; but what ii done, is done falsely and 
maliciouiily, and with an intent to put him to 
charges. 

Obj, The sheriff* is not concerned himself 
for what was dbne iu the Commons House. 

Answ. 11c was nbt charged, with it there ; 
this action is not brimght purely for a double 
return ; yet if so, and he does it knowingly, an 
action will lip, the return is plain, for the sfieriff 
is a great officer and tin? law does give thai 
Ctfdit to him, that it will not suffer any aver- 
ment against his return, but an action of the 
case will lie, Rep. XI, Bagg's case.; and the 
sherilFis a swmrii oiHcer, and tiie law imposes 
this man upon me, and the law is my caution 
in that case, and gives me a re medy. 

Obf. Here is no doobie return, for it ia no 
return at all, it not Vclitg .under seal ; apd rbe 
statute says, all returns shall be under, tiie seal 
of the* electors : so here » no barm atoll; he 

VOL. VI. 
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'AfiW. At the Gomihon* Iaw thgte watllS 
fte<lsasity the retnrA should havb b^h <tf&d0 
tbeseal of the ele'ctora : so it is a good retdin 
until avoided, and nut a void return." Ifitwibii 
uot good unless under the seal of all tfiiMMliect 
what will become of those.that sit now? 
never done yet, if he mokes tr return 
seal, it ia good, primd facie, . ' 

As to the exceptions taken to the declarattob^ 
it Is well laid in strictness of pleading ; hb nM 
iecundum exigetUiam brevis ; and though he tays 
per aliant indenlurem factum, it was as much ns 
factum iudentatum, 1 fnst. 103. Leo. 810, 
Muyd well and Andre we*s cade. Ilowsbbulil 
it be a return, ^unless it be as it should be f 
And yc must intend so aa it should be, 3 
Cro. 737. 

The pleading of Bulldcy's rase is tlie sHlkiO 
with this, and no exception taken to it : l9iu$ 
if it hud hceii upon a demurrer, there might 
have been more said for the exception'; nut 
now it is an exception upon a verdict, and ^it 
shall be intended, that they that tried- it had 
the right of the return, ^Biilst. 41. YqtV. 
847. after a verdict a vicious plea shall be 
made good, Allen and Nashe's case, 3 Cro. 
53. ihhi. 371. Southwell and Brown's cos# 
and Fulwood's cose, 4 Rep. is a stronger case 
than has been cited, and yet adjudged good. 

Though there be no senL yet when he re* * 
turns tins, and a man suffers damage by it, 
and alt the mischief that may happen, who 
is the party would take advantage of it? ho 
that has done the wrong ? No, he cannot, 8i 
E. 4. 23 ; 15 £. 4. 18, 19. 

So therefore both because the declaration 
is well laid, and the party well eii titled , to lus 
action, . > 

The Judgment ought to beaflinMil.* ; 

An Arguwcnt in the great Case concertiing 
Election of Members to Parltameiit, by 
sir Robert Atkins, knt. of ibe Hon. 
Order of the Bath, and late one of the 
Judges of the Court of Cotumon-Pleaf. 

Trinity Term, 26 Car. 2. 

In the Court of King's- Bench, Rot. 57t. 

Sir Samuel Barnaroiston, bart. PlaintiflT! 

Sir William SoA ME, Uefendaiiu 

In Trespass upon the^Fase. 

That whereas tlie king, B Feb. 25. of his 
reign, by a writ out of the Ghaiuaery, directed 
to tbe their sheriff of Suffolk^ .irminandied that 
he should cause an eleetion 4b be made of aoo* 
ther knight for the said ahiw in the place of 
six Heiiry Norths lately dead.; apd that m 
should certiiy the election under bis own seal, 
and the seals of those that were prest^tat 
the election, into, the Cbawcery. . 

Which writ; 12 Feb. 25 Car. 8» was 
to the defendant, then sheriff. 

And, 24 Feb. 25 Car. 2, in full county, by 

3 Z 
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'4l»pM|)k in tbatooun^, the writ wm j 

-And nlthona^ th« fdaintiff wm dnlyj 
elcciMii Xo. be knifW for that count];; by the 
■MMer minbcr of the people then resident in \ 

H^ 'cQilDtjrp every one whereof could spend ^ 
409* per eonum within that county : And ol- 
thoegh the defendant, then sheriff of the Siiid 
county, premUta taiis scUmr^ afterwards the 
same 94 Feb. 95 Car. 9, returned the said writ 
into the Chancery ; tottether with an iudeniure 
between him the said Sheriffp and the aforesaid 
l^ectors of the plaintiff, of the aforesaid election 
of the plaihtilfp made according as the said writ 
Mouires. . 

Vet the .defendant, then sheriffs * Officii sui 

* debitum niiiiimc ponderans, sed iitachinaus ct 

* maiitiose intendans ipsiiin Saniuelem in Imc 

* parte minus rite prsBgravare,’ and to deprive 
the plaintiff of the trust and office of one of the 
knights of the shire, to be eaercised in parlia- 
ment; aud to cause the plaintiff to expend 
great sums of moneys against the doty of his 
office. 

Falsalys maliciously and deceitfully returned 
into the Chancery, together with the aforesaid 
indenture, anodter indeiiture annexed to the 
said writ, purporting the same to^ be made be- 
tween him the said defendant, then sheriffs of 
the one part, and divers other persons ; con- 
taining, That the said other persons, as the 
greater part of the said county, did cliuse one 
sir Lionel Tnimach, bart. otherwise Lionel lord 
Huiitingtowre, as knight of the shire, to come 
to parliament. Whereas in truth, the said 
IJoneJ was not chosen by the greater part. By 
reason of which false return of the said other 
indenture, the plaintiff could not be admitted 
into the lower house at the return of the said 
writ^ and a lung time after. 

Till the plaintiff, upon his petition to the 
Commons, and till after he bad spent divers 
great sums of money about tlie proving of his 
elections and divers paiiis and labours in that 
behalf sustained, afterwards, scil. 90. Feh. 96 
Car. 9, lie was admitted, and liis election was 
declared to be good. 

To his damage of 3,000/. 

J?/ee. Not Guilty. 

Verdict. Pro ^uer* dam. 300/. 

Judgment. Pro qutr^ sir Samuel Barnar- 
distOQ, in the Kin|fs-Bench, fur the 800/. 
damages, and for the 08/. costs. 

The defendant, rir William Soame, sued a 
Writ of Error before the justices of the Com- 
mon-Bench, and the baioas of the Exchequer, 
In the Exchequer-Chamber, to reverse the said 
^dgoMnt given by the judges of the KingV 

ind two of the justices of the Common- 
. Benicb^ rit* sir Bohert Atkins, and sir William 
Wih, ojpm atgnfnent, were of opinion. That 
^tbe seid ^MgbDiem was good in law, and were 
for affirmiiig thag Judgi^t. 

But the otiitf two judges of the Common- 
Bnocli, and the four herons of ^ Exchequer, 
bolding the Indd in the Kii^s-Bencb 

erroneous, were m mening the said judgmem. 


And the said Judgment still stands reversed ; 
but needs a redress by error in parliament* 

Sir Samuel BAaKABDisvoN, Bart. Plaintiff, 
Sir WiLLrAM Soame, Defendant in an 
Action upon the Case. 

I shall divide the Record into the several 
piu-ts of it ; 

1. There is first, the occasion, or as we com- 
moiil^V call it, tiie inducement to the action ; 
that 1 $, sir Henry Nortli, who sensed in parlia- 
ment as knight of the shire fur Suffolk, died ; and 
a new writ issued to chuse another in his place. 

I .• 

9. In the next place, the right that accrued 
to the plaintiff, sir Samuel Barnardiston, be was 
duly elected knight of the shire. 

3. The injury done him by the defendant, 
with the aagrnvations of it, viz. Although the 
defendant well knew the plaintiff was duly 
elected, and though he did return him ; yet 
contrary to the duty of his office as slu^ri^ and 
intending to oppress him, and to deprive him 
of the right he had, and on purpose to put him 
to great expence and charggs* 

He did falsely, muiiciouslv, and deceitfully 
return another indenture with the former; im- 
porting, that another person was chosen by the 
greater part of the county. 

4. The damage sustained hy the plaintiff, 
after the writ was returned. 

1. lie could not for a long time he admitted 
to sit to do his duty, nnd discharge his trust. 

9. He was put to great charges to prove his 
election. 

3. He did sustain great pains nnd labour. 

5. The right done iiim at last, and the satis- 
faction and (iinends made him. 

1. By the House of Conunons. His election 
was declared good, and be was admitted to sit. 

9. By the Jury. They have found the wrong 
done by the defendant, and the dama^'C sustain- 
ed by the plaintiff; and they have repaired him 
with 800/. damages. 

3. By the court of KingV Bench. They 
have given judgment for the plaintiA'. 

And the question before uh, is, whether this 
Judgmenl be erruneonsF 1 hold the judgment 
not to be erroneous. I am for affirming of the 
judgment. 

1. I conceive the matter set forth ip the 
plaintiff^s declaration, to be actionable. 9. 
That the wrong and injury complained of, is 
such for which Ike law gives him a remedy. 
And 3. Tlmt he hai taken bis proper remedy, 
by bringing this action upon the case. 

All this Ming in the affirmative, the proof of 
it lies upon me. 

My ground and foundation is this, That 
where one person does injnry to another, and 
the person to 'whom the wrong is done sostaiiis 
parucolar damage and loss by die injury, tbei^ 
the law gives a remedy, by action, to the partf 
injured. 

But here is an ii^ry done. 

And here is a particular dami^e tnstaincd« 
Therefore an action lies. 
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I shall first prove the ground or finiitdatton, ptnse itith some ifwxiiiis^ raUier than wmoii 
which M die major proposition. That where a should be unpunished. ' 

wrong or iiijurjr is done, and a particotar da- 9. Mj neat amunetil to prove this position^ 
mage sustained, there the law gives a remedj « That where an lojurj is oone, aihI damage 
by action. « sostaioed, the'law givet remedy,’ shall ^ 

1. Fnnn thc^ nature and quality of the la# ; taken fiom thedature of an action, which b the 
which is to do right to all, and to give relief ordina^ remedy the law gives for the repairing 
and redress to those that receive wrongs. And of a private wrong. 

should there be any case where a person might Now what the nature and definition of fin 
receive an injury and damage, and yet haveno action b, we learn from the most ancieiit au* 
remedy nor redress, the law would be defective; tbors of the law, as Bracton and Fleta, and 
which would be a reproach to^ the law and theMirror of the Justices, as they are collecieA 
government. by sir £. C. 9 Inst. fol. 40, and they all aaveo 

The law has appointed several conrti^ and almost in the same words : * Actio nihil atiod 
given tirem several powers and jurisdictions ; < eit ^nam jus prosequendi in jndicio, quod 
so that in the one or the other, eveiy person | * alieui debetur, et quod nascitur ex roaiefioio, 
that has suffered injury and damage may make J * vel quod prbvenit ex delicto vel ii^uria.’ It 
his couiplahit. and have rbht dune him. is nothing else but a means or remedy fi>r a 

Sir £dw. Coke, in his Mag. Chart, fol. 405, man to have right done him, that has suffered 
an his Expos, upon the Stat. of W. 9, c. 14, wrong and injury. 

says, It is an ancient maxim of the common It is the argument commonly used, and the 
law, < Non recedant quscrentes a curia regis reason given to maintain an action, and an par- 

* sine imiedio.’ Whoever has just cause to ticular an action upon the case, via. That tnere 
complain, shall ha%*e their just remedy. And is an injury done, and a damaf^ sustained. 

‘ curia regis non debet deficere in justitia ex- Sir E. C. 19 Rep. fol. 198, res. p. tot. cur. 

* hibenda.’ If a Sumner return one sninmoned, or cited into 

Both these rules and maxims, which have one the Spiritual Court, where in troth he was never 
and the same sense, are remembered in that sammoned, and he is pronounced coalufiiar, 
Stat. of Mag. Chart, c. 94. and thereupon excommunicate; he shall have 

In Pinchon's case, 9 llep. fol. 88, b. adjud. an action upon the ease against the Sumner $ 
That ail action upon the case lies against exe- and the reason given is, because there isin^fa 
cutors for a debt, due by the testator upon a el damnum. It is the same case that is, re» 
simple contract. And jn the argument of that ported in Rolls 1 Rep. fol. 63, by the name of 
case it is said. That by that resolntion, justice Powle and Godfrey : which I shall have forthef 
and right is advanced, and the creditor paid bis occasion to mention before I have done ; you 
just debt ; and if the^debc should be discharged have the same case reported by sir Fnincb 
by the death of the debtor, it would (say the Moor, fol. 835. 

judges) be a great defect in the law, that there This may suffice to prove the major propo-' 
should be a right, and no remedy for it ; and sition, * That where wrong and injury is done 
the judges urge the maxim I mentioned but < to any man, and particular damage sustained 
now, ^ curia Domini Regis deficere non dehet * by it, there the law entitles him to an actiott.^ 

* conquerentibus in justitia exhibenda.’ For the minor proposition. That in the ease 

In Meriei Tresliani’s case, 9 Rep. fol. 3, it before us, there is a wrens aqd injury done to 
is urged as an absurd thing in law, chat a man the plaintiff, and a particular damage sustained 
should have wrong done him, and yet should by him : to make ttiis out, I shall need to do no 
be without remedy ; and the reporter does ob- more than barely to relate the very fact ; and 
serve, that the judges in all ages have endea- pm it as a question to any plain man, that has 
vour^ to put the rule of W. 9, in execution, but a common capacity, and no learning, nor 

* Curia domini regis non debet deficere conque- acquired parts ; and U> stand to liil jodgmenc 

^ rentibus in justitia exhibenda.’ in the case. 

Nay, the law has so great a seal for re- And the case is no more than this : Tho 
dressing of wrongs, thkt as sacred as the maxims plaintiff bad the honour to be chosen to that 
and rules of the law are, yet if there were any great trust and employment, of a knight of tbe 
rules or maxims that stood in our way to bin- shire, by his countrymen, to serve in j^liop 
der, the law would break through those rules ment ; by which he was justly entioed to 
and maxims, rather than suffer an injury to be several great privileges, and to wages for the 
without remedy. 4 Inst. fol. Tl, about the time he served. And it ie an ^bmour and em- 
middle,- * No wrong or injury, either public or ployment we all know b hig]bW atteemedr and 
^ private, can be done, but it shall be reformed generally desired and sought after; andhethat 
^ or punished In one ooort or other, by due desires it, desires a good office. TbedefoodenC 

* course of law.’ And in tfw lower ead of that having tbe office df a she r i ff, and beiDg bound 
fidio, * AfttliireofjoBUceia abhorred in law.' by his offied and oadi to do justly J**"^/* 

^ Fran. Bacoa, amongit the elements of < Et prtwnwes satis seitiis tost m, well kiidw 
die law, fol. 51, delivers tm as a principle, ingthe phuotiffbad the only rMt to he iw* 

< Reoeditur a pladtis juris podos quam mjuria turned, and that no other Iim tM least 6moi# 
^et delicto remaneimt impanito;’ whiA lie for it, and wbere there wuaot the Icaslmf^ 
himselfcxpoundshithis sense, the law affildis- or difficul^f in thecases 



JQ79] STATE TRIALS, 20 Chaulu IL 1074.— in the Case [1^^® 


Yet deceitfully, aitci inalicioubly to 

deprive him of his trust and office, on purpose 
to pat him to great cburges. he returned ano- 
tlu?r person wiuj him. 

. And ttiler oil, the cjueauon is. Whether he 
IMf done him any wrong or nor? By occasion 
ot this, the plaiiitiri* %vas hindered from sitting 
in the house, Htid was put to great expeuce, 
and rwenUgreat trouble and labour. And 
the question is, Whether the pluUitilf has been 
at any particular damage ? 

Shall 1 have my action for a halfpenny tres- 
pass pediLus ambulando i Does the law give 
me on action of assault and battery, if a man 
docs but lift up his hand to strike me ? Or for 
a few ill words, that will break no bones? And 
shall 1 recover damage for these petty things, 
and shall no action he for so notorious an in- 
jury as is done in this case ? 

But our greatest work is to answer the ninny 
Objections that have been made against this 
action ; which yet, I will be bold to suy, have 
much more of wit than of weight in them. 

And the difficulty rather lies in the great 
power and interest of the parties to the action, 
and of those that concern themselves in the 
example and consequence of it, upon a politic 
account, than from any uncertainty of the law : 
that is, there is a design to model the parliament 
to the humour of iho court. 

Sir Ed. Coke, in his preface to Uep. fol. C, 
in the beginning of the folio, affirms. That he 
never saw any case of great value proceed 
quietly, whhout many exceptions in arrest of 
judgment. 

Object. 1. This is a matter that concerns 
thegovernineiic, and is of a public nature ; the 
eminoyment of a pnrliament-nian, consisting 
^ in iiegotiis ragero, statuni, et defensionein 
* regni et eedesias concernentibus s* and there- 
ibre the punishment of an odence committed, 
in reference to this, should be by a public 
prosecution, and not to be appropriated to any 
particular private person ; nor the amends and 
satisfaction made to any one inan. 

Amw. It must be agreed, That public in- 
juries wherein all, or very many are concerned 
are proper ibr a public prosecution ; as in the 
name of the king, or by a presentment at u leet, 
or quarter-sessions, Ike. But if any pauicular 
man receive a particular damage by the public 
offence nr injury, he shall have ids action ; and 
this if consistent enough with the prosecution for 
the public. As the case of S7 11. 8, fol. 26^ 27, 
Br. Abr. Act. Sr. Cn. Piac. 0. If a man make a 
ditch upon the king*s highway, this is a wrong 
to every man that has a right to pass that way; 
aud he is presentable at a leet for tins offence ; 
hut if I and my horse happen to &I1 into the 
ditc^ Tiding along the way, iiud so receive a 
imrltClliar damage, 1 mav have an action upon 
t^ CASA him that made the ditch, 9 

Bop. llSsA B«p* 79, 78. It is the ordinary 
oese, A. mak^ an assault and buttery upon B. 
Ibis is but^oiie ehigle occ^ but it has o double 
aiqpeet » it is a breach of the king's .peace, and 
for that A. is iudictaUts <"4 may be ffned to 


the kiug, and imprisoned. It ip a particular 
wrong to B. fur which B. may have an action 
of as^auh and battery, and recover duinaj'es ; 
aitiJ both oftlKia ron:^i!)tcnt. 

Si ill our case, this h-ise and malicious dou- 
ble return, it was an injury to tho king and 
kingdom, and lo the IJousfc of Ciiinnmns, in 
that wliile ihe cloction by this ii.eans was 
under dispute, they wuiiu d ii:e phuiuiirs ser- 
vice und asslsiauce. It was a wrong to the 
Ciiunty of Suifuik, for the knight of a shire has 

* plenain prot#sli‘.tetn pro se et cuhiinuiiitate 
‘ coniitatiH ad faciendum et conseiinendum 
but it was more puriicuiarly an injury to the 
pluiiitiif, in tliut he wtu fui some time cleprivcd 
of liie iioiiou: (lone him by his c<miitry; who 
by their circling of him, settled that ciianirter 
upon him, lhar he was ‘ iiiugis id'Oieus it dis- 

* cretus;' for the writ coiiiniuuds sucli to be 
chosen. 

He was hiadcicd ftom ilhcbargiiig his trnsr, 
committed to him by his own country; hin- 
dered fruin doing service to ilie king and king- 
dom; hindciLd of his wagts. 

The stat. of 27 H. 8, c. 2t>, which unites 
England to W ales, enacts. That for every shiro 
ill Walc^ there shall he chobeii one knight to 
serve in parliament, and one burgess for every 
borough ; und that the knights and burgesses 
Shull have like diguily, pre-eminence, und pri- 
vilege, and shall he tdlowcd sucli loe» as ott.er 
knights and burgesses of the parliament have, 
and lire allowed ; ■ by which it appears there are 
dignities, pre-eminences, privih ges nnd fees, be- 
longing to such us serve in parliament ; of all 
which t)ic plaintiff, for a time, was hindered by- 
this false return. 

And that it does concern the government it 
argues the gi eater injury done to the plaintiff ; 
for every member of parliainent, for the time 
he serves there, is instrumental in carrying on 
the goveriiiiient, which is an high honour in 
him. * Tu regere imperio populos, hae tibi 

* erunt artes.' It is a noble employment. 

And since it does so nearly concern the go- 
vernment, w'c that are judges should be the more 
careful to discourage all abuses committed Ity 
sherids in elections: it is of vast concernment 
to the kingdom that elections should be fair, 
and returns duly made, without partiality and 
indirect means used. And we, by judgments, 
diouid encourage all remedies against such 
abuses and practices. 

Besides all this the plaintiff has been put to 
great expences, and undergone great labour 
and trouble ; which is a privaie and particular 
damage, and therefore entitles liifii to his parti- 
cular action. 

A Justice of peace may have an action of 
slander in relation to his offico, yet that was 
not an offence at Common Law neither; and 
yet it concerns the goverooient. 

The Stilt, of 7 H. 4, capw 1, Ireoites, That 
the Commons made a grievous complAint to 
the king, of the undue drerions of knights 
of the counties, * which * (says the premuble) 

* be aometiines niiide by e&ctioD of the sh^ 
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* riffs, to the great slander of tlie counties, and 

* hindrance of the business of the commonalty 

* of the said counties/ 

^y. wliich it appears, how great tlie mischief 
was in those da}'S, and whence it came princi- 
pally, viz. from the partiality of die Sheriffs : 
And that stac. to prevent the abuses, does ap- 
point the return of indentures under the seal 
of the sheriff, and the souls of the electors : 
But the defendant in our case has pnictised ,an 
abuse even in the very remedy, by returning 
several indentures, and so eroding the good 
provision made by that statute. 

The stat. of 11 II. 4, c. 1, observes. That no 
pain is set in special by that siat. of 7 II. 4, 
upon sheriffs, if they make returns contrary to 
that statute, and give power to jiid^es of assize 
to punish them, and to inflict the penalty of 
100/. upon the sheriff ; and the knights unduly 
returned are to lose their wages : And all this 
depends upon the enquiry made the judges 
of assize. At this time surely tins matter of 
elections, and the examining and determining 
of the right, was not held so sacred and so in* 
communicable a thing as some would have it 
now; for by this statute it is referred to the 
judges ofthe assize. 

But the principal statute in this matter, is 
that of *23 II. C, c. 15, which sets out th.e great 
nlniscs by sheriffs committed in elections ; it 
recites, That of late divers sheriffs, for their 
singular avail onil lucre, have not made due 
elections of the knights. One would think by 
thr>so words (fbr their lucre), that there was 
money stirring upon these occasions, everr in 
those times ; and that some men paid dear to 
be cbo-en par!i;tmeiit-mrn : Or else, how could 
a sheriff make profit to iiimself by an election ? 
And to be a parliametiMnaii, it seem?, was a 
very desirable thing in those days. 

‘ And forasmuch' (says that statute) ‘ as a 

* sufficient pnin, and convenient ruincdy' for 
the party in such case grieved^ is not orriained 
in tiie said statutes against the sheriffs : ' It 
iherefrire provides a better remedy. 

But let us to our purpose observe by the 
wav, that it mentions ‘the party grieved :* so 
that there is a party grieved: It is not merely 
n public offence, hut an injury to some parti- 
cular persons, and to some one person : for it 
says the party grieved, but it d^^es not men- 
tion who that party grieved is. .So that it may 
be objected, that those words (the party griev- 
ed) refer to every elector, as well as the knight 
elected. 

But the enacting clause expounds the words, 
and declares whom the m^ers of that law 
meant ; for it makes the first offbr of the for- 
feiture to every person chosen knight, and not 
duly returned: So then it is plain, that the 
knight elected, and not returned, is the party 

S rieved. If he have a particular wrong done 
im, then it follows lie ought to have a parti- 
cttlpr remedy and satisfiiction : And he was a 
party grieved liefore these statmes made, aod 
this penalty and remedy given ; for these sta- 
tutes do not first make him a party grieved, but 
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mention him as being so before. If he were 
so before, surely the law gave him some 
medy* or else there was a gruvamen without 
remediunt ; which would have been a defect 
in the same. 

O^ct. ‘i. Is that which I think is most re- 
lied upon, and that has most weight laid upon 
it, yiz. That this action concerns an electio^f 
a knight to the parliament, and therefore belongs 
to the jurisdiction of the parliament, and 
ought to be determined there, and not by any 
court inferior to it. ^ 

Anitw, To this it has been truly answered 
That though in this case %ve have often occa- 
sion to sj.'cak of the parliament, and to men- 
tion an election to parliament, yet the right of 
elcrtimi is not calle>l in question, nor was it to 
he tried in this action, but was determined hy 
the Iloust^ of Commons ; and this action is ptii^ 
snant to that decision of the right of election by 
thq parliament, and grounds itself upon it. 

1 shall, however, take this occasion, in the 
first place, to shew in ivhnt matters that con- 
cern the p.irliament, the judge* of Westminster- 
hnll have in all times, and must meddle, and 
take cognizance of them. And in the next 
place, what they have declined and left to the 
parliament. 

1. They have debated and resolved, “What 
is a good session of parliament, and what is 
not, and what makes a session," as in Tr. 12. 
Jnc. in B. R. Kolls, Rep. 2 ). There were 
several acts of parliament that had passed at a 
former pilrJi. ament, which were continued only 
to the first session of the next parJianiMit; and 
in that rase* they held those nets then vfilj in 

force: for though the parlhnnont had met, yet 
no act passing, they therefore adjudged it was 
no session, and there was a necessity that the 
judges should determine this. For though the 
king and parliament make acts, yet tho courts 
in Westminstor-hall put those acts in execu- 
tion, and tliercfore must first satisfy themselves. 

2. Whether th'-y arc in force or not so, in 
the prince's cane, 8 Rep. whether the charter 
made hy king Ed. 3, to the prince, were an 
act of parliament or not, is here argued and 
resolved. So 4 Hen. 7. 18. 6 and 7 Hen. 7, 
14, 15. 

3. In Rolls Ab. 1st paYt. fol. 93. c. 19, under 
the title of Action upon the Case, there is 
rited 17 F.. .3. in B. R. Rot. 69, where an ac- 
tion is brought by John Bokelatid, knight of 
Wiltshire, against the sheriff of that county, 
for not levying lO/. 49. ^ pro expensts suit m 
attendencia sua in parlianiento.* Now, in 
order to the recovery of this action, many things 
relating to the parliament, as, When we par- 
liament began ? How long his attendance was 
and divers other questions relating to the par- 
Kament, must of necessity be incident. 

10 Eliz. Dy. fol. 275. The very lower end of 
that folio, there is an action brought gainst 
the keeper, for letting a buigcss of parliament 
go at large by .writ df privilegio pariiamenHp 
who was ill execution : The loro Dyer says 
nothing there, what became of it; but sir 
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Moor, in liw Rop. fol. 57, ml the lower Tlie Lords, for tliemselves onJy, nod for their 
mdioC that fol. reports, that it was held bjr own house, made claim of this privilege aud 
Dftr^thaiif one. condemned iudebt or tres- jurisdiction, 11 R. 2. numb. 7. Sir Robert Cot- 
be chosen to the parliainent, and after ton's Abr. fol. 321, but it is limited only to 
I in eaecution, that lie sJiall not have lus matters moved in parliament, and the king al* 
privilege of parUanieiit. And, as he says, it lowed it in full parliament, 
ytas so held bj die sages of the law, in tbe case And sir Ed. Coke, in liis S Inst. fol. 15, says, 
of Feiters; and that though his privilege n as That pari the like belongs to the House 

indeed allowed,, yet, (as they held) it was tninut of Commons : * And this is the reason, suys 
juite; which case of Ferrers was the same sir C. that judges ought not to give any opi* 
here mentioned before to be in py. fol. 275, as iiioii of a matter of parliament, because it is 
appears by Mr. Crompton in his Jurisdiction not to be decided by tbe common laws used in 
of Courts, fol. 8. b. other courts, bat ' secundum legem et coiisue- 

Sotbat some things relating, to the parlia- tudiiiem parliamenu.' 
sneiit, the courts of Westminscer*haU must de- So likewise in cose of the privilege of a 
termiue; and the judges cannot avoid it, if member of parliament, against suits and execu* 
they will dp justice. lions, sitting the parliament, the judges have re- 

2. But some things are concerning the par- fused to give their opinion, though demanded 
liament, which the courts of Westininster-hall by the Lords; as they did in the case of Thorp, 
may determine if they think fit; or they may at Speaker of the House of Commons, who was 
the discretion of the judges suspend their further taken in execution between two sessiutis of par- 
proceeding, and refer them till the parliament liament, of which the Coiumons made com- 
meets to determine them. ^ plaint to tbe Lords, and tbe Lords asked the ad- 

33 U. 6. fol. 17, 18. It is there debated Ly vice of the judges whether the Speaker ought to 
the judges, whether it were a perfect and legal be delivered by privilege of parliament? The 
act that passed in parliament against sir John judges aswered, ^ That they ought not to de- 
Pilkington, fur a rape committed by him ; and termine the privilege of the high court of par- 
it depended upon the course of the two Houses, ! * liament the case is 31 H. 6. Ibi. — Rolls Ab. 
in their trnnsmiuing of bills from one to ano- 2d part. 94. c. 1. See 39 II. 6. Sir Robert Cot* 
ther, and of indorsing the bills : and they sent ioti*s Abridg. num. d. 

for the clerk of the parliament and consulted Concerning departure from parliament, (sit- 
vrith him about it; and there, Fortescue, Chief- ting the parliament) and not ai tending accord- 
justice, held the act in question to be a good ing to their duty ; the case seems doubtful, 
act of parliament; but, says he, peradventure j whether any other court than the parliament 
the matter, or question, shall wait till the next can determine of that ofience, it seeming to be 
parliament meet, and then we may be certified of a middle nature. For though it be an of- 
hy them of tbe certainty of thc^ matter. By fence committed by a member, aiid that in par- 
this it appears tliat the judges did not disown liament time, winch argues fur their privilege, 
the jurisdiction of that cause, tliat was so nearly and against the jurisdiction of any inferior 
ling upon the usage of parliament, but court, especially while the parliament sits, who 
that it belonged to them, and not to thc^ par- undoubtedly may take cognizance of it, and 
liament ; yet it was convenient to be advised punish it : yet on the other side, when the par- 
by tlie parliament, and to wait till then. liament has not taken cognizance of it, and tbe 

And sir Ed. Coke, in his 2 Inst. 408, tells us, pa* liament is risen, why should not that ofience, 
that matters of difiiculty were usually adjourned at the king’s suit, be punished in the Star cbain- 
to parliament. her, while that was a court, and now in tbe 

3. Some things there ate that concern the King's- l»ench f and why should privilege pro- 
parliameiit, wherein the courts of Westminster- tect against non-attendknee, when the true 
hall must not intermeddle, but the jurisdictiou ground of privilege is by reason of attendance, 
belongs to tbe parlianient only. And Mr. Piowden, who was a very learned 

By the statute of 4 11. 8. c. 8, though all in lawyer, submits to tlie jurisdiction, but tra- 
ihat act that concerns one Richard Stn^e is a verses his departure ; as the case of the bishop 
private act, yet there is one clause winch is a of Wiiiche&ter, 3 Ed. 3, remembered by sir Ed. 
generalact,aiidisdeclaratory of the ancient law Coke, in his € Inst, in his Chapter of Parlia- 
and custom of parliament, viz. It is enacted, meni, (as far as be reports it) seems rather to 

* That all suits, accusements, condemnations, be an authority against the jurisdiction of any 

* executions, fines, amerciaments, punishments, other court besides the parliament itself, in such 

* corceettons, cluurges, aud impositions, at any case of proceeding against a member to punish 
^^time from thenceforth, to be put or had upon I him for non-attendance : for the bishop being 
< gny member, for any bill, speaking, reason- | impleaded by original writ at the kin^s suit, 

* ing, or dedariiig of any matter concerning (which 1 suppose was in the KingVbench) < quia 

* the parlimment, to be communed or treated * recessit k par)iameiito sine licentia regis.' 
«of,be utterly void and of none effect.' This 

eoaccams no^ >bttt members of parliament, * Sir John Elliot, and Denzel Holies, pleaded 
and it providee for fteedom of debates in the like plea to die jurisdiction of the KinsV 
matters tha^ are proper to be treated of in par- bench. See the Case In vol. 3, p. 293, of mis 
liuneiit. CoUection. 
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The bishop pleaded * Quod ipse esc aims de 

* paribus, ec dicit, quod si ^uis eorum deiiqiierit 

* in doiiiiiiuiu reaein in ahqoo parlinmento, in 
^ pariiamento debct corrigi ct etnendari, et non 

* alibi ill minori curia/ And so sir £d. Coke 
seems to leave the victory on the bishop's side, 

* and that his plea succeeded. But sir Francis 
Moor, 779| 780, reports the case of the lord 
Sturtoii, and the lord Mordant, how tiiey were 
deeply fined in the Star chamber, 4 Jac. for ab- 
senting from parliament^ at the complaint of 
the Attorney General, ore tenus. And there 
were then present in the Star chamber, the 
lord chancellor, chief justice Pophaiii, Fleming, 
and Walmsly. And for precedents to justify 
the proceeding against them in that court, they 
cite the case of* the earl of Comwal, 4 H, 3, 
and the bishop of Winchebter*s case, (which 1 
mentioned but now) 3 E. 3, how that for de- 
uarting from parliament, without licence, their 
lands were seized. 

But the objection in our case is, * concerning 
^ a matter of election of a knight of a shire ’ to 
serve in parliament : that no other court hut 
the parliament must meddle in it, as the object* 
ers would have it. 

Answ. It is not impertinent, therefore, to 
enquire briefly of the true jurisdiction in this 
maiter. 

Sir llobert Cotton affirms, that writs of sum- 
mons for knights of the shire to serve in parlia- 
ment, began 49 II. 3, and that the admittance 
of commoners into the parliament, was pur* 
posely to lessen and curb the poiver of the 
lords, after the daring earl of Leieester was 
•lain ill the battle of Evesham (which was that 
very year), and the barons were totally routed 
by prince Edward, (afterwards king Ed. 1.) and 
king 11. 3 was rescued out of their tiands. And 
to back that opinion, it is observed, that the 
first writ to the sheriffs, to summon two kniglits 
out of every shire, that is to he found upon re- 
cord, is that of the close roll 49 li. 3, (tlie very 
same year) tiorto 10 and 11. Thus Mr. Pryiine 
affirms, in his preface to the Abridgment of the 
Records of the Tower, fol. 11, in the beginning 
of that fol. and fol. 13, b. in the middle of that 
fol. 

But we must not be governed by historians 
in matters of law ; and therefore, notwitlistand- 
ing this observation of sir llobert Cotton^s and 
Mr. Prynne’s, we must presume that the House 
of Commons, and elections of knights of the 
shire, are as ancient as the common law, and 
have been time immemorial ; because we find 
no written law that does first begin any such 
institution. 

But to come closer to the Objection, and to 
enquire who are the proper judges of the right 
of elections ? 

Mr. Prynne, in the same Preface, fol. 14, b. 
in the middle of it, (os 1 myself have folio’d it, 
for the print has no folios to the Preface;) 
** The King and Lords** (says he) ** were ancient* 
ly sole judges of the of elections of 

ineiDbers of the House of Commons, till tbo 
time of kiog Henry 7.** 


And in sir Robert Cotton*s Abridgment, foL 
SM, the year 1 H. 4, nnm. 80, at the prayer of 
the Commons, the kii^ declares, that the Com* 
iniins were onl^ petitioners, and tliat all judg- 
ments appertain to the King and Lords, unless 
it were in statutes, grants, subsidies, or sac)k 
like ; the which order the king would from tint 
time to he observed. 

But we know that the House of Commons is 
nuw possessed of the jurisdiction of detcrmintnjg 
all questions concerning the election of tlieir 
own members ; so far at least, us is in order to 
their being admitted or excluded fix>m silting 
there. But how far their judgment is conclud* 
ing to all others to other purposes, I have now 
no just occasion to examine; for, as has been 
observed, the plaintiff in this case grounds his 
action upon his original right of election, and 
mentions the determination of the House on his 
side ; and not only alledges that he was duly 
elected, but so returned by the defendant him- 
self : and that though he were for some time 
hindered from sitting, by occasion of tlie false 
return, made by the defendant on purpose, and 
the election «vas under question by it, yet he 
proved it dearly to the House, and was admit- 
ted, and bis election declared good; and taking 
it ftir granted rbat he was duly elected, he suet 
ill the KiiigVbench, by this action to recover 
damages for the injury done him b) the defend- 
ant, for which the House of Commons could 
not have helped liim. For to that purpose they 
have no jurisdiction, for they cannot examine a 
witness upon ontli, nor con they act the part of 
a jury to give damages, nor have they a^ power 
to aw.ird a trial, or to cau^e the sheriff to im- 
pannel a jury. 

Obj. 3. This is an action of a new invention, 
and prinne imprrsfionis, and never any such 
was brought before, save that of Nevtl againsV 
Stroud ; which never had any dctemiinaiioD. 

Antu\ It is true, it is new, in the particular 
circumstances, but not in the main, nor in thq 
substance ; *tis new, in that *us brought by opa 
elected knight of the shire against the sheriff, 
for a false and malicious return of another in- 
denture, whereby the plaintiff was put to great 
expence and trouble; but*tis not new to the 
general nature of the action. For notbing is 
more frequent than actions upon the case# where 
an injury is done and damage sustained; nay it 
is very freqqcnt for actions upon the case to be 
brought against the sheriffs, for mere false re- 
turns, aticf that where there is no malice, nor 
any of those great aggravations that appear in 
this case. 

For this T refer yoii to (lie case in Roll’s Abr. 
1. part. fol. 99. detin, Pahuerand Marshal, 
in the king’s bench, where the bailiff of a fran- 
chise was newly removed ; but thoogb be were 
removed, took upon him to answer, but made a 
false answer to the sheriff *s warrant, to execute 
Fieri fa€^ against an administrator, and the 
sheriff made that return to the court ; and 
tbereopon an action upon the ca^ btoug^t 
against the sheriff, and adjudged it lies * And 
that the sheriff at his perilinusttake nqUea wha 
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if the rkbtful bailiff of the franchise, and ac* 
€ej(>t ojSo aiistrer to his warrant from any odier. , 

19 H. 6. 29. An action upon the cafb . 
a deputy sheriff, for embezzling a , 

19 If. 6. d8. by Paston. If a sheriff upon a 
Venire fnc* return a jury that is insufficiant to'^ 
pay issues, the next sheriff to whom the issues 
are estreated to be levied, must charge him- 
sett* with the issues, and inust not return a 
Nihil, but shall h»ve an action upon the case 
against his predecessor, for bis false return ; yet 
here is no malice, but at the must a neglect, or 
a mi.^take only. 

39 E. 3. 7. Brook, action upon the case, 67. 

An action upon the case against n sheriff for 
not summoning and warning a iisun in due time, 
upon a writ of Praemunire or attaciiitient, 
wWeby he sustained damage, as judgment 
given against him, or the like. This is but 
a bare neglect or omission, and seems to be 
the» least or lowest sort of injnries ; and yet 
Mag accompanied with n particular damage 
to Ihe party, though without any malice on the 
aheriflTspart, the action will lie. 

3 E. 4. 20. Brook.. action upon the case, pi. 
01. by Danby and Pigot, fur a false return only. 

lEa JVi/ii7 be returned against me who have 
iand,F.N. B, 93.31 E. 3. Fitz. A hr. Prdccs 55. 

So for not returning a writ of second deliver- 
ance, which is a mere neglect and nen- feasance, 
though there be no malice, 21 £. 3.43. Ur. 
Act S. ca. pi. 48. 5 Hep. 32. h. 91. 7 Rep. 1. 

So against a bishop, if he falsely renirn, that 
on executor has in*t Tefused the executoi*bhi|>, 
when re vera he has refused it, 2 Leon. 221. 

So against mi esclieator, 9 11.6. 60. 21 E. 
4 . 23. 27. 

Much more shall the action upon the case 
lie against the sheriff, as the circumstances of 
this case arc, where the return is not only t'alse 
hot he krrew it to be false, and he did malici- 
ously, with a purpose to hinder the plaintiff 
fVom sitting, and to pot him to expcnce, and 
where the plaintiff has had so great a damage. 
And the sheriff by his oath is obliged to do right 
as Mfell to poor as to rich, in all that belongc^b 
to his oflice. 2. To do no wrong to any man 
for favour nor hate. 3. To disturb no man’s 
right. 4. Truly to return, and truly to serve 
idrche king’s writs, as far forth.ns slinll be with- 
in his Cttiiuiog. And the jury, by their verdict 
in this Cas!», have found the defendant to fail 
iil every one of the clauses of his oath. And 
though ihe circumstances that do diversify fill 
cases are new in this case ; yet it is very fre- 
qu^t in actions upon the case, to have new 
eases and new circumstances ; and that there 
is billing more frequent than this variety and 
aio^islrtr* 

SSir Fraincis %coh, in tus book of Advance- 
meht of lAafiilog, speaking of cases omitted in 
tow, fiih 36* Osya, * That the narrow compass 

* Of maii^a wisdom cannot comprehend ail 

* cases which time' hath found dot;’ and there- 
fore cases omitted and new, do often present 
ifhemsehes, but, every new^case does not require 


a new law ; for then the legislative power must be 
continually exercised ; But tliotigh it diffeia 
from former cases in circumstances, yet it may 
fail under a general rule, nr be proceeded upon 
by parity of reason ; * ubi est eadem ratio, ibi 
idem est jus.’ 

And the statute of W. 2t. cap. 24. has made 
ample provision for all such new cases that fall 
under a general rule, but have no formed writ, 
or*writ of course, that 5ts it in :til tlie particu- 
lars and circumstances. ‘ In consiniili casu, 

* simili remedio indigciictc, fiat breve,’ says 
that statute. 

In the 8th Rep. fol. 48. Jehu Webb’s case, 
there you have the distinction of writs ; sortie 
are^ brevia turmuta sen de cursu,’ and from 
thence the cursiior.s have their name, because 
they have the drawing of those writs. 

Some are * brevisi M agist raiia, qua; ncc sunt 

* de cursu nec formatn, i. e. de ulitju.a certa 

* forma, sed ssc pi ns variant secuiidein varietatein 
^ casiium, factorum & querulnnun as arc ac- 
tions upon the ca&e, ike, which have not any 
certain form, but are upon occasion drawn by 
the masters of the chancery, and from thence 
are called Magistraiia ; ail this is hy virtue of 
the words of the statute 'of W. 2. c. 24. ’ con- 
cordant clerici in Cuocellnria dc brcvifuciendo.’ 
2 Inst. 405, 406, 407. 

And many new Cases m.'iy be put, that have 
no parallrl ca&es to he found in our books, if all 
the parciculurs and ciicuinbtances he regarded, 
as tiie Case, 8 Car. Croke 291. in the king’s 
bench, where an action upon the ca.<«eis brot^^lit 
txfiiiiiist vki\ AppuiUof\ furwh.it he did in iiid 
ciihce, viz. for fulsiy and maliciously present- 
ing one, and that in the spiiirual court, fur iri- 
contincncy. This was ugoinst an btiicer fur 
what he did in his otlire, anil tu which his oath 
obliged him ; and this was fur a thing done in 
the spiritual court, viz. the consistory court at 
Exeter, and fora in.'ittu) merdy of eccic&iasti- 
cal cognisance, viz. incon:ii.cnc>, wherein the 
common Inw had nutliiiig to do ; and this case 
bad no parallel nor precedent hdbre it : and 
yet being an injury and damage toutin' party 
presented, and done fuUIy and maliciously, 
und without colour, ond f ^r which the party in- 
jured could have no recom pence in any other 
court but at cumiunn law, it was adjudged the 
action Iry. This case, though it iu«1 not pa- 
rallel before it in nil tlie circumstance:}, yet in 
many respects it is a parallel to the case before 
us. There is the like action against constaldes 
for mtiking a false presentment, Croke Car. 467. 
and the case 1 died befi>re against a sumner 
12 Rep. 128. 

And for that objection and observation con- 
cerning the novelty of this action, this more 
ii\ay be said in answer to it; Tiiat till of late years 
sheriffs have given uo occasion for the like ac- 
tions of this ; for double retnrns upon elections 
to parliament, have not been iu ancient tin.es. 

Mr. Prynne, in liis “ Breida Parliamrnt.iria 
liediviva,” 6il. 137. observes , that there were 
not above two or ihne« cases of elections ques- 
tioned lioin 49 II. S! till 22 £. 4. for aught 
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appears by the returns, or Parliamertt- Rolls, and 
not so much as one double return or indenture. 

And the common law doe:* comply with, and 
conform to the iteneral opinion and genius of 
the kingdom, and values what they generally 
esteem and value, and disesiceins what they 
value not. 

Heretofore an election to serve in parliament 
was not a thing so desirable, and so much sought 
after as iio\v-u-days it is ; and it is not the .de- 
sire or seeking after it that is to be disliked or 
condemned, for he that clesireth the olhee of a 
Libhop (says the Apostle) desires a good office; 
but it is the undue means used, or the ill ends 
for which it is desired, that makes the seeking 

bad. 

Mr. Pryiine, ut suproy fol. 16.5. anno 1 . E. 
6 . a writ issued to elect two knights for the 
county of Northumberland, and the Sherid' re- 
turned this answer, * C'omniuniias commit. 

‘ Norttiuinhria* sic respnndct, quod ipsi per 
^ iniinicfis Scotia: adeo sunt dostri«cti, quod non 

* habent unde solvere expensa duubiis tnilitibu.s 

* prohscissuris ad consilium apud Lincoln, te- 

* iipiiduin.’ 

In his fourth Part of his Register of Parlhi- 
nientary Writs, is mentioned a Patent of Ex- 
emptfoii granted K.- 1 . to the town of Tor- 
ringtoii in nevonshire'; which Patent recites in 
its preamble, ‘ 'Fliat the men of that tviwii 

* never used to send Burgesses to pnrlinment 
< till the Sheriff, 21 E. 1 . suiiiinoiiitns hiis^e ina- 

* litiose rctornavit.' 

So that a iiKiiicious return to parliament is 
no new thing, hut has been furinerly done ; and 
as the plaintiff in tliis uctioii has wdl sued the 
Sheriff for returning nnotheu* with him, so 1 
make no (fiiubt but as the ca«>e then stood with 
the geiienil humour and opiiiiun of the people, 
those of '1 orrington might nave had their reme- 
dy against the then Slieriff for returning them 
summoned. 

And the law is still the same, in that it still 
sets a price and esteem upon that which the 
people generally estcein ami value. 

And several cases have been put to prove, 
that new Statutes have given occasion to new 
actions upon the case, which act ions could not 
liave been sued at the Ciimmon Law ; and yet 
thoi^e new laws and Statutes do not give *tiiose 
new actions, but only occasioned them. 

Barnes v, Carey 12 Jac.KingVbench, RoiFs 
Rep. fol. 47. 

I'he plaintiff there brought an action upon 
the case against the Sheriff of Bristol, for suf- 
fering J. S. to escape out of his custody, J. S. 
being committed by the commissiom rs of bank- 
rupts, (br refusing to answer interrogatories, the 
phiiiitifT being one of the creditors, and J. S. a 
bankrupt ; and after many exceptions taken to 
the declaration, the court gave judgment for 
the plaintiff. And yet there was no such tiling 
as a corainissioii of bankrupt at the common 
law ; but the common law takes occasion by 
the statutes of bankrupt, to give such an action 
upon the case, which before those statutes 
uuuld not have been sued. 
vol/yi. 
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In like manner the common law takes occOf* 
sion by those statutes that give the action of 
|vaste against tenant for life, or years, against 
wliom it lay ntit by common law, to give an ac« 
tioii upon the case against such tenants, if they 
will not permit their lessors to enter iipoii the 
thing demised, to view whether waste be dona 
or nut. Croke 2 part, 478. 

Object. 4. That there is not one case In law 
parallel to this case, for a Sheriff to be sued for 
retuj'iiing the whole truth, and something morn 
than the truth: though actions for false return! 
are frequent. 

Answ, This is an action for a false return^ 
and sotnetiiiiig more. That it is for u false re* 
turn, appears by that allegation, lhal he did 
falsely make his return, and the jury have found 
it so, and we must believe it. And it was false 
in this, in that he returned an indenture pre* 
tended to be under the hands and seals of di« 
vers persons, as the greater part of the said 
county, purporting tlio choice of another than 
the plaintiff to be knight of the shire. The 
plaiutifl'docs not nlledge, that there ever was 
any such indenture sealed by any person ; but 
that the defendant did falscdy return another 
indenture, purporting tlie saiiio to be made by 
divers persons, 6cc. So tliat we may reasonably 
undersiniift it, that in truth there never was 
any such indenture sealed by any but the She* 
rifl' himself, and not by any others thatwera 
present at the election. 2 dly, Though the She- 
riff have returneil the whole truth, yet together 
with that tnilh he returned a falsehood; and 
till it vras re-examined, it could not appear 
which was the truth ; nnd in the mean time thw 
plain tiff siisCuiried all his daiiingc. 

Object, 6 . That the Sheriff ncted herein af 
ajudiie, nnd therefore if he err, he is not to be 
sued for it, but his error may be reformed 7 
and the law will not suffer an averment. tending 
to the discredit of a judge. PI. comment. 491. 
b. and Dy. 89. b. . 

Answ. All this is true, as to one that is a 
judge of record, in respect of the greatness of 
his authority, nnd tho great trust the king and 
the law repose in a judge of record; but the 
Siieriffis no judge at all in what h'e acts in the 
election of kuights for the shire, but is only an 
othcer upon record, 9 11. 6 . .5.5. and 60 Br* 
Ab. Til, Act. s. ca. pine. 6 . though in some par- 
ticular cases indeed, the ^)llerif^ is a judge, 85 
ill a jiisticies, 6 Rrp. 12 . ad. fin. and a judge of 
record, ns in a re-disseisin, by the statute of 
Merton, c. 13* 

Object. 6. The Statute of 23 H. 6 . c. 15- 
has provided a remedy against the Sheriff for 
any abuse committed by him in elections, visi. 
the penalty of an hundred pound, in case of 
knights of the slnre, to the knight injured: 
unci It does recite in the preamble, tfint a con* 
venietkt remedy for the party grieied is not or- 
dained in the former sUtuU^ ; nod from hehew 
it is inferred, that there was no remedy for 
\lie party grieved at the common Jaw, nor b«* 
fore tliis btatute. 

Answ. 1 hav« already prowd, that thfit wm* 
4 A 
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ft remedj at the common law, and before this 
fttaiute; and ttiis statute is nn argument, 
to prove it, for this statuie mentions a party j 
grieved, and there could be grief without | 
a reinedy, ot!ier%vise the hi ■» would have lieen j 
defective, And it cannot be denied, but that if 
there were a remedy at the common law, this 
statute beiiii' iii tl.o siflirmativc docs net take 
it away, t>niy it gives another rf incdy. 

And for the Mords of titi^ sti^ute of 23 H. 

0. that • a convcihent remedy’ f<ir iJic party ‘ 
grieved is not oidained by the formed statutes; j 
tliis does not argue that there was no remedy j 
lit the coiiiincMi law, nor docs it *argue that | 
there was mo remedy at all ; but that there was | 
»o con veil ient’ remedy by those former sta- I 
tutes, and therei poii the statute of 23 (1. 6. j 
gives an hundred pound to the knight injured | 
by an undue return. 

I shall put some like cases where acts of par- ! 
limnoiit give remedies, where yet there were 
other remedies before at common law, and the 
pnrtv may sue for either ; Uolis Ab. 1. part, 
ibl. 93. cane SO. 

A Distringas is awarded to the Sheriff to dis- 
train the defendant in an action, and the 
Sheriff returns too small issues, Chough an aver- 
ment lies t{y the statute of W. 2. c. 43. yet the 
plaintiff may well have his action upon the case 
ftgaiust the Sheriff, because it appears by the 
words of the .statute, that it is u false return. 
Observe the argument tlicre u»cd, viz. 

If the nction upon the case did not lie, in 
k such case the plaintiff had not any reinedy at 
the common law, which was greatly inischic- 
Vous ; and the statute (us is there observed) 
though it gives a new remedy, and takes no no- 
tice of any remedy that was before in the ca^c, 
yet it does not^ restrain the plaintiff from any 
remedy that he hud at the common law. It is 
there indeed made a Quare; but serjeant Rolls 
has this note upon it, ThatTr. 3 Cur. one Mrs. 
Bennet, upon good advice, brought such an 
action upon the case aguin^t the Sheriff of 
don, fur returning too small issues against iiie 
mayor and coiimionnlty of London. 

The statute of W. 2. c. 24. (sir E. C. 2 Inst, 
fol. 404, 405.) first gives an assize of nusance 
against the alienee of him that levied that iiu- 
•uucc ; and that statute sccmtis (as sir E. C. 
observes) to understand that the party grieved 
was without any remedy before; tor it provides 
in these words, * de cetero non recedaiit qus- 
^ rentes a curia Regis sine remedio :* yet sir £• 
C. takes notice, fol. 405. of his 2. Inst, at the 
lower end of that folio, upon the word * a 
• curia ;* ‘ That the maker of that Act knew 
well that tlie party injured by the nusance 
might enter upon the ground of the wrong-t^oer, 
not only when it was in hit hands, but after it 
was aliened too, and abate the nusance, and so 
prevent hituself of the remedy by assize ofnu- 
aance given by this Act/ And besides this, he 
bad another remedy by action, via. If he Imrl 
anj particular damage (says sir £. C.) he might 
bring his action upon tlie case, and recover 
.daAiage, * Ne qiuertntta recodertnt a caria 
^ sine remedio/ 


Obiect, The ground of this action against 
the sheriff is for making a double return. Now 
the declaration sets forth only one perfi^t re- 
turn, and that is of the pluiiitiff’s election, 
which the declarntion says, was ^ secundum 

* exigentiam brevis and it was by indenture, 
under the seal of the sheriff and electois : And 
thouifh the plaintiff aliedges, that the late 
sheiiff and the electors returned aiiot!ier inden- 
tine of the election of another person, (which 
is the gravamen that he coiiipltiiiis of) yet that 
uppe'iirs to ho no return ; for it was not said, 

* that that Indenture was under any seals.' 
And the statutes of 7 H. 4. c. 15. and 8 H. 0. 
c. 7. require Inrlciiturcs ensealed by the eUc- 
tors to be tacked to the wiit, which indentures 
so sealed and tacked, shall be holden for tho 
sheriff's return. 

Ausii). This other Indenture last mention- 
ed, must he under:>tooil nn Indenture ensealed, 
ill like manner as the firmer; f/r the declara- 
tion just before tnciitions the firat Indenture, 
whereby the plaintiff was returned tube chosen, 
and that it is said to be so ensealed, as the 
statutes require; and then the declaration says, 
that the sheiiff, together with that Indenture, 
returned .mother Indenture : so chat it must be 
rensoimhly undersitood, to he an Indenture, in 
like maimer ensealed. 

Ai)d then it is said by the cleciuratioii of this 
last Indenture, tluil it was annexed to the writ ; 
and so returned by the deleiuhint the bheriff, 
which must theri fuic be presumed to be an 
Indenture ensealed, or ch.e to what purpose 
did the defcMuiant annex it to the writ, and re- 
turn it. 

And fticlher the declaration says, that by 
reason of the false return, the phiintilT could 
nut he adniiiicd into the Lower House, till he 
had made proof of his election. Now, if that 
other Iiuirnture were nut ensealed, it could 
not he said to be a faUc icturn ; fur it would 
indeed have been no retuin, and it could not 
have hindered the plainlitT from being admit- 
ted, nor put him to tho proof of his election. 

And that ihe Indenture must be understood 
nil Indeuturc ensealed, by those that were pre- 
sent at the election, appears by the Writ ; the 
form wherruf you will find in ‘^Cronipt. Juris- 
diction ofL'outts/' fol. 1. b. the claii*‘e is this; 

* Et noiiiina eoruiideui iiiilitum, sic electoruiii, 

* ill qiiibusd.iin Iiidcniuris, inter to et iilos qni 

* liujiisinodi Klectiuni inter ftieriiu inde conlici- 
^ endis, inseri.' And in another clause, * £t 

* Klectioiieiii illani sub sigilio too et sigillia 

* eoruui qiii Eleciioni illi interfneiint nobis iiv 

* Canceliaraiii certiiices, rcraitteus itobis alee- 

* ram partem Indeiiiurar. predictar. prcsentibtis 
*'Consutain unacuni hoc breve.’ 

Lord Chief Justice Norik's Arj^ument, in the 
Case between .'Sir Wiliiain J^uamc, sheriff 
ofSudblk, and Sir Samuel Harnardiston, 
bart. adjudged in the Court r»f Exchequer- 
chainber^ upon a Writ tff Error, co|itaiii- 
ing the reasons of tliat J udgmeiit. 

Sir Samuel Barnardiston, the plaintiff, briogt 
an action upon Uie case in Banco against 
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the defendant, Sir William Sonme, late sheriff 
of Suffolk, settiuR forth, that a Writ issueo for 
the chusing of a knight n>r thrt( county, lo serve 
in the then parliament, instead of ^ir Henry 
North, deceased ; that at the next county court 
the freeholders proceeded to an election, and 
nlthougli the plaintiff was duly chosen * per 

* inajoreni numeruin gentium tone resident. 

* infra diet. Coniitnt. quorum tunc quilihet ex- 

* pentierc potuit 40 a. libri ten'll ct ultra ^er 

* annum infra C'omiinr. illud, uc liret prstdictus 

* Willit iinus, praemissa satis scions, postea 
‘ brevein pra;d. in cur. Cancellar. returnavit, 

* simuPctim qundam Indentura inter ipsum 

* Vicccoinitein ct prccilict. Electores ipstus 

* Sainuclis dc prsedicta Tlectione ipsius Sn- 

* inuciis fact, secunc!. Exigentiam brevis pras- 

* diet. Pnedic^us tanieii Willielmus ndtunc 

* Vicccouies OiVicii sui deljitinn ininiine pon- 

* deraris, sed mschinana et malir.io«5e intendeus 

* ipsum Saiiiucleiii in h»c parte mitiiia rite prac- 

* gravarc, iic eundc*in Saniuelcin de fidncia et 

* olfirio unitis Mil. Cntmuit. pra3dict. in diet. 

* Parliamento exorcentl. oniiiino frustrare, et 
‘ deprivare et pra^dict. S.nnuelem ;h 1 diversns 

* inagnns et grandos }>ocuniaruin siunmas ex- 

* pend, causarc, contra dohitum oilicii sui 

* prxd. falso, iiralitiose, stieiiter ct deceptive, 

< ndtunc in end. Cancollur. npud Westnionast. 

< praedict. reiornavit una cum Indentura 

* prsdict. quanduin aliam IndenturAm eidctu 

* brevi similiter annex, spccificat. illam fore 

* fact, inter prasfat. Williclnium, &c. una parte, 

* I t divcrsas alias personas dirt. Comitnt. in 
« Indentura ilia spccificat. et continent, rpiod 
^ dictae al. pcrson;e, ut major pass totiiis C’o- 

* mitat. predict, in praediclo plcno Comitat. 

< clegeriint quond. Lionclluni Talmash, Bar. 

< alias diet. Lionel Dorn. Huntingtowre, in 

* Uegno Scotisc, in loco prnsdicti Hcnrici North 

* un. Mil. Com. Suffolk piacdict.pro Parliamen- 

* to pracdicio adveniend. eidem Parliamento 

* pro Com. il. Ubi re vera prsedictus Lionellus 

* non fiiic electus p.ar majorem partem, prout 

* per ult Indent, falso suppoiiitur. Ratione 

* cujus quidcin falsi return, de praedicta al. 

^ Indent. Ike, idem Samuel in Domiuuin iiife- 

* riorem pro Comitat. Iiujiis Regni Angliw, fkc, 
^ assemblat. ndmitti non potnit, quousque idem 
' Samuel per petitionem suam Comitat. dicti 

* Parliamenri pro remedio congruo exliihet; 

< et post divcrsas ingentes denar, suinmas in et 

< circa rnnnifestaiionem ct veriheationero dictas 

* Electionis corain diet. Comitat. expendit, et 

* diversos labqres in ea parte sustciit. postea 

* scil. ficc. per Coinnnt. in Domum Comitnt. 

* predict, admissus fuit ct olectio ipsius Sanaueiis 
^ per Comitat. declarat. fuit, fore bona, unde 

* detcriurat. est,* et damnum habet ad Valenc. 

* 3,000/.' 

There is a verdict given for the Plaintiff, and 
damages fobrd to the value of 800/. and Judg- 
ment thereupon, and a Writ of Error is brought 
to reverse that Jndginent. 

I have hut a little time left me to say what I 
have to offer, it being very Igte ; aud yet I must 
desire leave to produce those reasons 1 have in 
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maintenance of my opinion : I will lie cafe* 

. fui not to detain you longer than will be neccs- 
I snrv. And iliereibre, 1 will not trouble you 
I with storting the case again, nor will I speak 
I of any exceptions chat have been made to the 
I declaration, for I love not the niceties of tlm 
law, in cases where they do prevail : and in tt is 
case I ha\’e only consideied the foundations of 
I the action ; which if I had found well esta- 
I blished upon reason, or the grounds of the law, 

I 1 would have examined what has been objected 
I to the forms of ^ the declaration, which must 
I have brought great weight to have overturned 
I those proceedings. 

^ But as the point of the action, upon the most 
serious consideration 1 could have of it, and 
weighing what has been belore noiv, and also 
at this time, said in support of it; I am of 
opinion, that the Judgment ought to be reversed; 
for thut no such aciiou as this, at bar, does lie 
by thecommnnlaw. 

Because ihis iS a cause of considerable value, 
great duioages being recovered ; because it is 
a jiidgmeiu of giont nuthohtv, being upon a 
cause tried at the King's* Bench bar, and given 
upon deliberation there ; because il is a cast 
of an extraordinary nature, ami of great import, 
eacli party pretending benefit to the parliament 
by it ; because it is an action prima uttpresd* 
onis, that never was before adjudged, the report 
of which will be listened after ; 1 have taken 
pains to collect and sea down the reasons that 
1 must go upon in detcrminiiig this case ; that 
us the judgment had the countenance of soma 
deliberation in the court where it was given ; so 
the reversal being with greater deliberation, 
may appear grounded upon reasons that ought 
to prevail. 

1 can say with my brother Windham, that I 
love rather to udirm Judgments, than to reverse 
them ; but I can attribute nothing of authority 
to the judgment, though it were given in a su- 
perior court, and upon dclibci ulion ; I must 
judge of it as if the case came to be judged 
originally by me : the argument to support a 
judgment from the authority of itself, is, * £x- 
ceptio ejiisdem rei cujus pciitur Dissolutio,' 
which must not be admitted in cases of Writs 
of Error. We are entrusted to examine and 
correct the errors of thut couri, and for that 
purpose we are made superhir to it ; we musk 
proceed according to our own knowledge and 
discretiosi, or else we do not perform the trust 
reposed in us. 

I roust needs say, this is a cause that imports 
it more than any cause 1 have known to come 
before us, for it is a causte priiz/rv imptesaio^tU; 
and the question is. Whether by ^bis judgment 
a change 'of the common law be introduced? 
It is the principal use of Writs of Error, and 
appeals, to hinder the change of the law; 
therefore do Writs of Error io our ia^v, and 
appa*als in the civil law, carry jiidtinients and 
decrees to be examined by supe rior courts until 
they come to 'the bijjhc.it, who are entrusted 
that they will not change the law. 

Tbereibre do Writs of Error lie from Irdand^ 
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which U a subordinate kioghiom, to England, by 
whose laws it Is governed ; Uiat the3r might not 
lie able to change the law bjr their judgments, 
and out 80 much for the parcicular right of the 
party. 

For otherwise it would be very easy for 
judges, by construction and interpretation, to 
change even a written Jaw ; and it would be 
most easy for the judges of the common laws 
of England, which are not written, but depend 
upon usage, to make a change in them, espc* 
cjally if cliey may justify themselves by such a 
rule as my brother Atkins lays ditwn to sup- 
port this case, viz. that the comindn law com- 
plies wi^h the genius of the nation. I admit 
that the laws are tilted to tlie genius of the 
Sia^ion ; but when that genius changes, the par- 
liament is only entrusted to judge of it, and by 
changing the law to make it sitilahle to it. But 
if the judges shall say it is common law, be- 
cause It suits with the genius of the nation,, 
they may take upon them to change the whole 
ms well us any part of it, the consequence 
whereof may easily be seen ; I wish we hud 
not found It by sad experience. 

If the case ut the bar be a change of the law, 
it is happy that it comes to be questioned in 
the driit instance ; for if this ctuisu had been 
tuiy wa/ agreed and quitted, and a second case 
of this nature hud been questioned, there would 
liavc been ^ precedent urgccl, whir.li cannot be 
mpoke of here ; for this case hath no fellow, 
there never having been tlie like judgment 
before. 

The method I shall take in what I liave to 
mey, shsll be, 

Isr, To remove some prejudice the case is 
tinder. 

9dly, Givejny reasons against the action. 

8dly, Weigh what ha^ been said to maintain 
the action, 

1st, The case is under this prrji;rlire, tliat an 
mcrioii of the case In s for false returns of .slie- 
TiiVn, and why should it not lie in this case as 
wtll as any other.^ — To remove this prejod'ce, I 
shall hhew bome inaieriul ilitVeienccs betwi\t 
the imtuie of orihnnry returns and tiiis re) urn. 
Ill ordinal') retur«is djo parly in concluded, and 
mbsohitcly witho4it reuiedy ; for the court inu»t 
take I he return as the sherilf makes it. In or- 
dinary rases the sheriff may, nnd frequently 
does, take security of the phiiiitilf, or the shcritf 
hath nivniis by law to be secure ; as, if he 
doubts tlie property of the goods, lie may re- 
turn a Fieri Facias, * Nnlliis venit ad inon- 
* sirandiiiii hona.’ In some cases he iimy, for 
bi^s drty, iinpannel a jury, us upon an fjUrgit; 
or he may resort lo tlie court, and pray rea- 
sonable time to prt parr Itis reiiirn, if the mutter 
be didicult*; and hath other shelters, that if lie 
be wary, will save him from danger. 

But in this case the party is not concluded, 
for upon a petition to the parlitimenl, if they 
■eeitjti>t, they will cause the return to be al- 
tered bf the clerk of the crown/ if (he sheriff 
^ be not in the way ; in this case, the sheriff may 
Mi lake secur Uy^ it were crimioai in him to 


make such a return by compact, nor can the 
sheriff make a fruitless return or obtain delay 
to consult his safety. 

These differences are of that nature, that 
they change the case in the reason of it, as 1 
shall hereafter make appear : and no man can 
inter, because an action lies for false returns, in 
ordinary cases ; therefore it lies in case of a 
return to parliament, where the sheriff is 
clearly upon terms. 

My reasons against this action are applicable 
to this ca!»e, and make it different from all the 
casesi that have been put by iny brothers that 
argued for the action : I observe they argued 
only upon generals, without any other applica- 
tion to this case thanby the topic of concluding, 
d vtinori ad tnajus, because an action lies in 
cases of inferior nature, therefore it will lie m 
this; which rule holds not in diverse cases, 
where there are particular reasons to the con- 
trary, as I shall by-and-bye shew to be in this. 

2diy, 1 shalj give you my Reasons against^ 
this iictinn, which are as follow : 

(1.) My first Reason is this, because the shc- 
rill* as to the declaring the majority is Judge ; 
and no action will lie against a judge, for what 
he floes judicially, though it should be laid 
JaUb tnulUioi^ et scienter ; as appears in Co. 
12 Uep. fob 31. They who arc intrusted to 
judge, ought to be free from vexation, that they 
may determine without fear; the law requires 
courage in a judge, and thiM-efore provif^es se- 
curity for the support of that courage. Hut, 

1. Is the sherilf a judge in this case ? And, 
3. Is there the same reason lieshould.be freed 
from nil actions f — As to the first it is nf ne- 
cessity, that as to the declaring the nuijority, 
he should be jmige upon the place: in other 
cases, in the county c.>urt, the fioeiiolders are 
the judges, and he is tl'iC minister. When we 
say the frechoh-lcrs, we inemi the major part of 
them is to judge; but when the ipivstion is, 
Which is the major part? thev cannot deter- 
mine the question ; but of necessity the sheriff 
must determine that, the Nature of the thing 
speaks it. 

Therefore it was held rightly in Letchipere*s 
C ise, 15 and 14 ('nr. 3. that as to the election 
of knights to tlie parliament, the court is pro- 
perly the shenirs court, and the writ is in the 
nature of A.sprcialcamiAi'tsion, Elefii/iicias, 

I know a judge may have tiuiiiv ministerial 
acts incumbent upon him, as the chief-justices 
have to certify records upon writs of error ; 
therefore it is necessary for me to observe, that 
the^uit here is for what be does as a judge, and 
not for any thing ministerial ; which appears by 
the averment, that the sheritf annexed another 
indenture, specifying it to be made by the ma- 
jor part of the fn eholders, and contatiiing that 
the lord Huntingtowre was chosen, ti6i re vera 
the lord liunringtowre was not clmseii by the 
majqr part of the freeholders. If it had been 
said ubi rtvera the freetiulders supposed to seal 
Ufa same, never did seal the same, there bad 
been a falsity in his ministerial part of send- 
ing in tht indeatiire; but his sending his two 
? 
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indentares, which were renllj sealed by the' 
freeholders, as they import; wherein the free- 
holders of each indenture (and not the sherilf) 
say, that they are the major part, is no falsity 
in his ministerial part, but only deferring to 
judge between them, which is the major part ; 
or more properly judging that they are both 
equal in number. 

They object, that the matter of this question 
is not matter of judgment, it is but counting, the 
poll, which requires arithmetic, but not judg- 
ment ; but certainly if it be rightly considered, 
it will be thought this question of majority is 
not barely a question of fact, but a question 
of judgment, a question of dithculc judg- 
ment, there are so many qualifications of 
electors. 

1. They must have 40$. per annum, there 
the value must be judged. 

2. It must be freehold ; there the title. 

3. It tiiiist be their own ; there colourable 
and fraudulent gifts made many times on pur- 
pose to get voices, must be judged. 

4. The electors must be resident ; here the 
settlement of the party must be determined. 

5. There are many things that incapacitate 
voices, as bribery, force, &c. and many other 
questions arise, that are of such diSiculty in de- 
bate of them, much time is spent in parlia- 
ment; and sometimes a Cotntiiiuee determines 
one way, nnd the House another, is not this 
then a question that refers to judgment. 

They object again, the slu riff may give an 
oath concerning all the qualifications, and he is 
to look 110 farther. 

1 aiis\%er, the statute has given the sheriff 
ower to give an oath in assistance of him ; 
lit the statute does not say that whosoever takes 
that oath shall have a voice ; neither does the 
statute 23 Hen. 0. say, that the sheriff shall not 
be charged with a false return, tlm( pursues 
that . way : so that although he may use those 
means for his direction, yet he must consider 
his own safety, and not moke a false return. 
If a man, upon taking such an oath, give the 
sheriff a special answer, or if it should he 
known to the hiieritf he swears false, the sherilf 
must determine according to his own judgment, 
and not by wh.nt is sworn. 

It may hence be concluded, that the slicriff, 
as to declaring a majority, is a judste; and if 
90, iny next as««ertion is, that there is Che same 
reason be should be free from actions, as any 
judge in Westniinster-hall, or any other judge. 
Does knot import the public, that the sheridT 
should deal uprightly and inipartially ? Ought 
he not to have courage, and for that end should 
not the law provide him security? 

Coiitider his disadvantages, what a noise 
and croud accompany such elections; what 
importunity, nay, what violence there is upon 
him from the contesting parties. 

We may say, no other judge has mq/re need 
of courage and res«dution to manage himself, 
.and determine uprightly, tlian he. No other 
judge determines in a case of greater consc- 
%iienc« to ttii public^ or difficnitjri than be ; 


expose him to such actions, and in most elec- 
tions he must have trouble; for commonly 
^cb party is confident of bis strength, his coa- 
duct, and his friends; that let the sheriff re- 
turn never so uprightly, the party that is re- 
jected will revenge it by a suit, especially if he 
may sue at common Jaw, to have boundlM 
damages, without running any hazard himself^ 
but of the loss of his coats. , 

If we judges, that find ourselves secure frooi 
actions, should not be tender of others that are 
ill the same circumstances it may well he said, 

* Wo unto you, for you impose heavy hurihens 

* upon others, but will not^bear the least of 

* them yourselves.^ 

2. My second Reason is, because it is a/icni 
Jori^ either to examine the right of the elec- 
tion, or behaviour of the sheriff ; both which 
nre incideiit,tiiid indeed the only eoiisidcrntions 
that can guide in the trial of such causes, if 
they be allowed. 

It is admitted, that the parliament is the 
only proper judicature to determine the right of 
election, and to censure the behaviour of the 
slieritf. How then cmii ihe common law try a 
cause, that cannot delertnine of those things, 
without which the c.iuse cuiinot he tried? 

No action upon the case will lie for breach 
of II trust, hectiiise the determination of the 
principal thing, the trust, does not belong to 
the common law, but to the court of Chan- 
cery : certainly the redson of the cu.se at har is 
stronger, as the purlianient ought to have more 
reverence than the court of Clmncery. 

They object, that it may he tried after the 
parliament hath decided the elcctioii ; fiir then 
that wliicli thecomiimn Uw would not try is de- 
termined, unrl tin* parliainint cuiiiiot give the 
party the costs he is fiiit unto. 

Then I peiccivc they would h-ivc the deter 
min.itioii of the parliament binding to the 
slieritf ill tlio^ action, which it cannot be; for 
that is between other parties to which the 
shei ifi' is not called ; it is against the course of 
law, that any judgment, decree or proceeding 
betwixt other parties slioiild hind the interest 
of, or any way CQiichide a ihird person ; no 
more ought it' to do here: it imiy he easy for 
parties coinhiidiig to repreneni u ense so to tho 
parliament, that tiie right of election may ap- 
pear cither way as the parties please. Is it fit 
the sheriff, who is not admitted to controvert 
such deterinitiation, should he concluded by it, 
ill an action brought aguiiist him, to make him 

n ’ the reckoning } 

>id the p.^rliaiiient hi lieve, when they deter- 
mined this elerthiii, that they pat^sed sentence 
against liie sheriff, upon which he must nay 
800/. ? Sure if they had imagined so, tliey 
would, nsiy, in justice, they ought to have 
heard bis defence, before they detcnnineil it. 

And yet that was the ipeasurc of tli.s cas^ 
the Sheriff was not b^ard in parliament, indeed 
he was cot blamed iheie: and yet upon the 
Trial, which concerned him so deeply, he was 
not allowed to defend huuzelfa bj ibewiiig anj 
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' tpnjoritj or equality of voices, the parliament 
liaving determined the election. 

I’do not by these reflections tax the law of 
injustice, or the course of parlianient of incon- 
venience; I am an admirer of the methods of 
both: it is from the excellency of them, I con- 
clude this proccctiiijgiii this new-fangled action, 
being absurd, unjust and unreasonable, cannot 
be legal. 

To answer the other branch of this objection, 
I say, it does not follow, that because the par- 
liament cannot give costs, therefore tliis new- 
devised action must lie, to help the party to 
them. 

For then such an action might as well lie in 
111 ] cases, where there is a wrong to be remedied 
by rour^e fd* law, and no costs arc given for it. 

At the common law no costs were given in 
nny case, and many' coses remain at this day, 
where the statutes have given no costs : ns in a 
prohibition, hcirc faviaa^ and quart impedit^ and 
tlivt rs other ca^cs; and yet no action will lie to 
recover fhoj^e costs, and why should it lie in the 
cusc at har ? 

ill this case the parliament have already had 
it iiiidiT tlieir coiisidcration in the statute 
lien. 6,' and iiave a(>pointcd what shall be paid 
by the Sherift tlmt oHoiid'«, vi/. 100/. to the 
party, 100/. to the king, and iinprisoninent; 
the parliament have stated what shall be paid 
for compensation, and what for ptiiiishiiicnt, 
and would have provided for costs, if they had 
th4}ught fit. 

5. My third Reason is, because a double re- 
in rn is a lawful iiicatis for the Shei itf to perform 
his duty in doubtful cases. Jf this be so, then 
all aggravations of Jubo, vwlitiosl et scienter, 
pill not make the tiung actionable ; for what- 
ever A man may do for his safety, cannot be 
the ground of an action. 

There is sometimes * Damninn absque in- 
* juria,’ though the thing be done on put pose to 
bring a loss upon another, witliout any design 
of heneflt to himself; ns if a new house be 
erected contiguous to my ground, I may build 
gny thing on purpose to blind the lights of that 
new house, and no action will accrue, though 
the malice were never so great ; much less will 
it lie, when a man acts for his own safety. 

If a Jury will find a special verdict; ifajudge 
will advise and tako time to consider; if a 
bishop will delay a patron, and impaiinei a jury 
to enquire of the right of patronage ; you can- 
, not bring an action for these delays, though you 
suppose it to be done maliciously, and* on pur- 
pose to put you to charges; though you suppose 
It to be done scienter, knowing the law to be 
clecir ; for they take hut the liberty the law has 
" provided for their safety, and there can be no 
demonstration that they have not real doubts, 
for these are within their own breasts ; it would 
be very inischierous, that n man mi^ht not 
have leave to doubt without so great peril. 

Thu course of parliament makes out the 
ground of this reason to be true in face, so that 
A double return is lawful when the Sheriflf 


doubts ; for if the parliament ditf not allow a 
double return in doubtful cases, they ooglit 
never to accept a double return : If it were in 
itself a void and unlawful return, tiiey ought 
not to endure it a moment, but send for the 
Sherifl*, and compel him forthwith to .make a 
single return, out we see where there is 
doubt, the parliament sends not for the Sheriff 
before they have examined the case, and given 
particiiiMr directions. 

And it must of necessity be the course : for 
suppose the voices are equal : suppose the 
election is void for force; suppose the Sheriff 
doubts upon the validity of some voices, shall 
he transmit his doubts especially to parliament ? 
Was there .ever any such thing done? Was 
there ever any other way but to make a double 
return, and leave it fairly to the decision of 
pailiaincnt ? 

It was said by my brother Ellis, that if the 
ShcriHThnd returned, in the nature of a special 
verdict, the special matter, and had concluded 
in this manner, viz. if the parliament sliull 
adjudge sir Samuel Barnardiston to be chosen, 
then he returns him; and if the parliament 
shall adjudge the lord lluntingtowre to he 
choscti, then he returns him ; that such a re- 
turn as this had V)een safe, aud could not havd 
borne an action. 

This is a pretty invention, found out for ar- 
gument sake, but rnethinks it furnishes no force 
at all to the part for which it is brought, but 
rather shews the right to be the other way : for 
let nny man of reason say, whether a duulda 
return, as it isnow^ used, be not the same thing 
ill consequence ? Is not a double return, as if 
the Sheriff should say to the parliament, The 
right of election is between these two, I am in 
doubt wliich of them I shall reject, and expect 
your directions.’’ This is the import of a 
double return, and is the same in eflbct, as if it 
had concluded like a special verdict; and so 
my brother Ellis’s instance should not be action- 
able, though he concluded otherwise. 

That other new-fangled way could not be 
received , — For, 

1. The freeholders would never join in such 
a return. 

2. Such a return is not capable of being 
amended by the Sheriff. 

But the judgment of the parliament must be 
entered upon record, to make it any return ; 
it concluding nothing of itself, as a special ver- 
dict concludes nothing, till the judgment of the 
Court be entered upon the roll with it. 

3. The parliament will not, as I believe, ad« 
roil of new devices in the course of their pro- 
ceedings, whatever we do at law. 

But the doable return is practicable in the 
county, for the freeholders of each pan will 
tender their indentures ; and it is easily amend-* 
ed in parliament, by rejecting the indenture of 
those freeholders that were not the major part^ 
which way has been practised in doubtful cs^es 
for many years. So that I apprehend the case 
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at bar to be more regular and favourahlo, thaw ' 
that case, u Inch my brother Ellis put as a caee 
that viouki bear an action. 

Again, suppose the sherilF had informed the 
parliament ul Ins doubts, and that he could not 
readiljr diUTiuiiie where the xnajoriiy was, but 
• it was betwixt two persons, A. and B. and 
thereupon de-.ired their favour, either to grunt 
hill) time to determine ir, if they pleased to 
command him so to do, or else, that they would 
decide it themselves, and be would obey what 
directituib they should make in it; and there- 
upon the purlinincnt had taken upon themselves 
to determine it. 

I'lns most dearly had not been actionable, 
for it is not uerionable to delay a return to any 
couit of justice, where the sherilf had leave 
from the court so to do. A double return, in 
my uncicrsiaiiding, speaks the same thing to the 
parliament; and upon it they may either direct 
the sheriff tu make n single return, which is to, 
cause him to decide it, or they may do it them- 
selves. 

And here, I niu<«t needs rcAect upon the second 
reason i aave against this action, tliacthe mat- 
ter of it is alttm J'ori ; I 6iid myself and my 
brothers that arcin^d for the action, engaged in 
a discourse of the nature of a double return, 
and the ctmrsc pf pailiainpiit upon it, which, as 
a Judge, I can not so w ell speak to. 1 had the 
boiioar to be of this House of Commons, and 
whiUi I was there, I considered as well as I 
C(»ul<l the course of the proceedings of the 
llon>e, and am therefore able to ^peak some- 
thing of iliem, and 1 am brought into this dis- 
coiiise itec4 ssarily by this action; but 1 must 
needs say, it is nii improper discourse for 
judges, for they know not what is the com sc of 
pai’bnmcnt, nor the privilege of parliament. 
'When the lords in pailiument, whom they are : 
bound to assist with tlitfir advice,ask the judges 
any thing, concerning the course or privilege of 
parliament, they have answe^red, that they know 
them not, nor can advise concerning them. 

if ill parliament wc do not know, nor can 
advise concerning these things; how can we 
Judge upon them out of parliurnent? We ought 
to know hefore we judge, and therefore we can- 
not judge of things we cannot know. 

Our being engaged in a discourse improper 
for judges, shews the action to be improper, as 
much us any other argument that can be made; 
and this argument arises from my brothers that 
argued for tiie action. ^ 

But nt>w I am in. this discourse, I must go a 
little farther; rny uliservatinn from the course 
of parliament has been, that they will not per- 
mit tlie sheriff to delay his return, to deliberate, 
and he cannot take .<>ecunty of either party ; 
and if a single return be not justified by the 
Comiiiittc*e of Elections, he is in danger of the 
Statute of 23 Hen. 6. 

It follows, that the^e is no way^ for an inno- 
cent sheriff to he safe, where he conceives 
doubt, but in mukine a double return ; and *if 
that should be actionable too, the service of the 
parliaoient would be the most ungrateful sendee 
in the world. 


It seems ridiculous to me, that it should be 
objected, that this course of law is necessary to 
prevent the .great misdiief arhing from dnuble 
returns ; whereas^ if it be a mischief, nr disliked 
by the parliament, either in general or any par- 
ticular case, (hey may reject them wheii they 
please, and command the sheriff to make a 
single rctnrii ; so that they may remedy it by 
their practice, without their legislative power. 

Theii- practice hitherto has been to receive 
double returns, which therefore in some cases 
must be lawful, and in this very case the double 
return was accepted, and the sheriff no way 
punished for it ; Mhich he uugl^t to have been, 
if he bud been blamcable. 

If double returns are accepted by parliament, 
they are allow i d, and %vc must say they are 
InwYul, which is the ground of tny third reason; 
fur which 1 hold this action not imiintainable. 

4. My fourth Reason is. That tlicre is no le- 
gal damages occasioneil by the sherilf. The 
damages laid in the declaration are, 

1. Being kept from sitting in the House. 

2. The pains and charges he was putHinta, 
CO get his admittance into the House. 

1. Thai of his being kept from silting in the 
House, is as much every man’s damage in the 
whole county, nay, in the wlii>le kiiigchoii; and 
any man else might/ as well have an action for 
it, as the mem her chosen. 

To sit ill parliament is a service in the metn- 
ber, for the benefit of the king and kingdom ; 
and not for the particiihir }>i'ofit of the inember. 

It is a rule in law, that no particular man 
may bring an action for n nuisance to the king’s 
highway; because all the incMi iiiEngtatid mighl 
ns well have actions, which would he iiifiiuic : 
and therefore such an ofltnce is [iunisliabJe 
only by indictment, except there be special loss 
occasioned by that nuisance. 

For tbe same reason, the c iclusion of a inein- 
ber from tbe House, being as iniich damage to 
all men in England, ns to liimseif, he, nor any 
man else in England, can have an action fur 
it; but it is puiiibhohlc upon tbe public, score, 
and not otlierwise. 

For this reason was the statnlc 23 IIcii. C, 
wisely considered : by that statute t) 0 aciion is 
not given to the party Ids paitlcuhir damage; 
but tbe action given is a popular action, only 
the party grievid Inith a preferetice for six 
months: but if he do not .sue in that time, 
’•every rnun t^e is at h'.erty to recover the same 
sum. 

2. The other point of damage, is the pains 
and charges he was put unto, and that is not 
occasioned by the sheriff, but by the delibera- 
tion of the House. W by should the sheriff pay 
for that? It may be, if tbe parliaincnt hud sent 
for the sheriff the first day, and blamed the 
double return, be would have ventured to de- 
termine the matter speedily, aud ilicie should 
have been no cause of complaiui for delay ; bufe 
the parliament saw so much cnuse of doubt, 
that they think it not fit to put <he sheriff to de* 
termine, but to resolve to exainiiie the mutter, 
and give him directions that may guide faim in 
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mending his return ; thereupon they give a day 
to the parties on both sideS| and tinding the 
matter of long examinatiou, and %vithul dilhcuit, 
they deliberate upon it. 

It seems very imreasonahle the slieriflf should 
be made pay fur this, «»hicli he did not occa- 
sion; hut %vas a course taken by the parliament 
for their own satisfactioii^ who found no fault 
in the slierdVfur putting (hem to all that trouble. 

Suppose sir Samuel BariiardiSton had been 
returned alone, and the lord iluutingtowrc had 
petitioned against that return, there had been 
the same charge to have defended that return; 
so chat it was (he coiUcst of the opposite party 
I hat oocasioned the chartte, the deliberation of 
the parliaiiicMit that u'cenMoned the delay ; but 
iteirher of them can he imputed to the sheriff. 

^ J cannot dilference this case, from the case of 
bringing nii action auainst a jury, fur malicious- 
ly, knowingly, and im purpose, to put the parry 
lu clnii'gcs, finding a mutter specially, whereby 
great delay and g eat expeiices v\*ere, before the 
party could obtain jutJgmeiit ; and yet I think 
no uiaii will afhrin that an action will lie in that 
case. 

In this case the damages are found entire, 
so that if both parts, viz. the not sitting in the 
house, and the pains and charges are not ac- 
tionable causes of damages; it will he in- 
tended the jury gave for both, and so the 
jndgiiieiit Is for that cause erroneous. 

1 suppose liie ^ wages of parliament will not 
be inctilioiied for damages, lor in most places 
they are only luiaginary, being not demanded; 
but ifthere were to he any consideration of 
them, it will not alter this case ; for upon this 
return they ore due as from the first day, and 
so no damage can be pretended upon that score. 

5. My fifth Reason is drawn from the sta- 
tute of 23 lien. 6. which has been so often 
mentioned ; that statute is a great evidence to 
me, that no action lay by the common law 
against a sheriff, fi>r a false return of a writ of 
election to the parliament ; and this evidence 
it niucti strengthened by the observation that 
hatli been made, that never any action was 
brought otherwise than upon that statute. 

I must admit, that if an action lay by the 
Common Law, this statute hath not taken it 
away, for ihere are no negative words in the 
statute ; but it is not likely that the parliament 
would have made that law, if there had been 
any remedy for the party before. 

The statute observes, that some laws bad 
been made before, for preventing false returns, 
but there was not convenient remedy {irovided 
tor the party grieved ; and therefore gives him 
sii action lor 100/. If 4 he Courts of Justice 
had, by the Common Law, jurisdiction to exa- 
mine misdemeanors concerning the returns 
of sheriffs to the puiiiament ; what needed the 
parliament to be so ela.borate, to provide law 
after law, cp give them power therein, and at 
Inst to give the party grieved nil actitin f Can 
gny man imagine but that the parliament took 
the law to be, that the party was without re- 


medy? I know preambles, of acts of parlig- 
ment are npt always Gospel; but it becomes 
us, I|am sure, to have respect to them, and 
not to impute any fahity or failing to them, 
especially where constant usage speaks for them. 

It has been objected, that in those tiine%, 
it Was reckoned a damage to be returned to * 
serve in parliament, which is the reason that 
no man then did bring his action against the 
sheiilf for returning another in his stead. This 
ciiniioi be true, for the statute calls him the 
pnrtv grieverl, and is careful in providing coiive- 
nient remedy for liim ; and we see by tlie many 
statutes a those times, that it was a mis- 
chief very frequent, and there wanted no oc- 
casion fur those actions ; which does extremely 
strciigtlieii the argument of the iion-user of this 
pretended Cominon Law. 

An action upon the case ; where it may be , 
brought, is a piaster that fits itself for all times 
and all sores ; and if such an action might then 
have been brought, there was no need for 
the parliament to provide a convenient remedy. 

By Littleton*s rule, often inentioiied by my 
brothers, we may conclude this action will not 
lie ; for if such an action had lain, it would 
have been brought before this time. 

In the Case of Bulkloy against Uicc Thomas 
ill nowden*s Comnicnturics, 118, which ap- 
pears to be so elaborately argued both at bur 
and bench ; if this common Jaw had been 
thought upon, they might Jiavc prevented the 
rpiestion, whether the sherilTs of Wales were 
bound by the statute 23 lien. 0. 

It seems plain to me, that the makers of 
the said statute were ignorant of this Coinmou 
Law ; and yet iny brother Tliurland observes, 
the judges, in those times, usually assisted in 
the peiining^ of the laws. 

The judges and counsel in the time of 
Bucklev^s case were ignorant of this Common 
Law, else it would have been mentioned in the 
argument of that case. 

This Common law was never revealed, that 
I find, until a time that there were divers 
other new lights : 1 mean those times, when 
Nevil brought an action for a false return 
against Stroud during the late troubles but 
ill those times, it could never obtain judgment, 

I have heard that the court of Cumnion Pleas 
sent the record to the parliament, as a case too 
didicult for the Courts of Common Law to 
determine. 

The statute pf 23 Hen. 6. is not only evi- 
dence, that no such action Uy At the commoit 
law ; but, in my opinion, is not consistent with 
any remedy at the common law, unless it ^ 
allowed that the party should be doubly pu* 
nislied. 

If the party grieved has brought his action 
upon the statute, and recovered, it was admit- 
ted by the counsel, that no action can be 
brought at tlic common law ; nor i contra, 
can he recover by the statute, after he ha» 
iwovered by the Common Law, becaosc * nemo 
bis puiiitur pro eodem delicto.’ 

So for it stands wed ; but suppoio the party 
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grieved slip hu time of three months 

and tlien a third person brings a popular action 
and Rovers 100/. upon the statute ; theVe is 
nothing can bar die party grieved from bis ac- 
tion at Cuinmon Law, for hia sitting siill will 
^not conclude him ; no statute of limitations 
extending to this ease. And if it be sog then 
must the partyi besides his fine nnd imprison- 
ment, be doubly punished by this statute ; 
which was made, as the letter of it impor&i 
because there wanted convenient remedy. 

And now I am discoursing of this statute, I 
must observe the great wisdom of the course of 
parliament in these cases, which hath in great 
measure prevented the bringing actions against 
sheriffs, even upon this statute. 

Where the sheriff mistakes the person in 
his return, he incurs the penalty of 123 iled. 6. 
though it be without malice : and it may hap- 
pen that an V where there are 3 1 electors of 
one side, and 30 of the other, the sheriff re- 
turns him that hath 31, find the parliament 
adjudging an incapacity in two of the 31, may 
determine he that had the 30 voices was duly 
chosen. In such case the sheriff had made a 
false return, within the penalty of the statute 
33 Hen. 6. and no evidence shall be' given 
against the determination of the parliament. 

This was a very hard case for the sheriff ; 
and if we were liable to such a mischief, many 
a past sheriff might be awakened, that takes 
himself to be secure. 

But the course of parliament prevents this, 
as it is reason ; for immediately upon their de- 
terminations, they send for the sheriff, and 
cause him to amend his return ; and thence- 
forward the amended return is the sheriff's re- 
turn ; and there is no record that can warrant 
any action to be brought for a false return : 
as when the Marshal of the King's-fiench or 
Warden of the Fleet Imre made an improvident 
return, omitting some causes wherewith the ' 
prisoner stood charged in their custody, witereby 
they came liable to action, they frequently 
move the court to amend the return ; and 
when, the return is amended, all is set right, 
for there is no averring ajninst a record : in Tike 
manner, s^hen the sheriff hath amended his re- 
turn, he is secure from any actioii upon that 
occasion. 

By this means, there has of late years been 
no recovery upon the statute, because all per- 
sons chuse rather to compel I he sheriff to amend 
his return, that they might be admitted to sit in 
the House, than to take their remedy upon the 
statute ; and no man can recover upon the sta- 
tnte first, and have afterwards their return 
amended: for 1 have been told, that by the 
course of parliament, unless the petition be 
lodged within some few days after tne return, it 
cannot be received afterwards. So that a man 
cannot upon that statute have remedy at law, 
and also in parfiametit: which seems to be 
wisely provideil, to prevent any contrariety of 
determmatioof. 

This statute of 33 H..6. furnished those that 
argued f6r this action, with one argument, 

TOl. vu 
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which doth now vanish : They said Uiat idl the 
iDconveniehces that could %e objected to tUie . 
action, were the same upon the statute of 33 
H. 6. viz. That upon that statute, the rigtit of 
election must he examined ujion n trial, wheric ' 
there might be a contrariety of determinations t ' 
for it appears by what I have iaid^ that . chord 
can he no contrariety of determinations. 

And there are other inconveniences ilt this 
remedy by the common law, which are not in 
the remedy given by the statute; for by chw 
Mtute the sum to be recovered is limited; the 
informer hath a time prefixed, so that there am 
bounds set which cannot be exceeded ; but the 
remedy by the Common Law is without Itmita* * 
tion of time, which is considerable for all slie- 
rifia that ever made any return otherwise than 
the parliament determined, will be liable, dur- 
ing their whole lives, to them that will cali 
them to account for it. I say, this is .without 
limitation of time, without measure of damages, 
or any rules contained in a written law i It de- . 
pends upon a general notion of remedy, which 
may be enlar^M by construction, as it is now 
introduced without precedent. 

To finish my observation upon this statutej my 
it is great wisdom in the parliament to call the 
sheriff to amend the return, and so prevent any 
remedy against him upon the statute 33 H« 6, 
for 1 CIO not see that the rules of law concsern- 
ing elections, are so manifestly clear and 
known, that it is fit that the sheriff sliould, upon 
ail returns that are corrected by the parlia- 
ment, pay the reckoning of the contest. 

fi. 1 have a sixth reason against this action ; 
which is, becouse the sheriff is not admitted to 
take security to save him harmless in . such 
cases : I take this reason to be in§lar omnium, 
and there needs no other in the case. 

It were the most unreasonable and grievoiia' 
thing in the world, that the sheriffs should 
be hound to act without any deliberation, and 
not to be allowed to take any security ; and 
yet he liable to an action, which way soever he 
takes : there is no course can avoid it hut this 
of a double return, as 1 have before slicwn. 

It has not bccn8aid,by any dial argued the other ^ 
way, that the sheriff may take security : pnd, I 
suppose, will not be said ; for it would be a 
dangerous course for parliaments, for then the 
most litigious man must be returned, and not 
he who is truly chosen. 

If the slieriff may not take security, thn 
law must be Ins security. It was an areuro^t 
used by my brother Ellis, that because the law ^ 
imposes an officer, to wit, .the sheriff, therefore 
t^ law must give* the party an action against 
that officer, ifbe misdemean bimsdf: the arigu- 
ment doca not hold ooiversalty, for the Jaw im- 

E oses a judge, and yet no action lies against 
im: ftut the reason of that argument, if 

turned the other way,.is irrefragable; •» 
the law will not suffer die sheriff to take ^ 
security, dierefbre the law must he his security, 
dse it were a mhst unreasonable law. Ti^ ' 
reason of itself is sufficient to bear the whole 
case ; foe no case can be pat in our law, nay, 
4B 
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nojciifle CM be in anjr rensonabte .lawi where a 
man ciunpeUed to judge witiiout 
tton» and cohnoc take securitjr,. and yet almli be 
liable to an action. 

I have two more reasons to add^ upon which 
I lay great fveiglit, though they depend not 
upon any fmrticular circumstances of this case, 
but the general consideration of it. 

1. I'hiit it IS a new invention. 

Q, 'I hat it relates to the parliament. 

t. As it is II new inventioDi it ought to be 
examined very strictly, and have no allowance 
<»f favour at the end ; and it *wili have the 
same fortune that many otlier novelties, here- 
tofore attempted in our law, have hod. 

Actions upon the case have sometimes been 
received in new cases, where it stands with the 
rules of law, and no inconvenience appears ; 
but they have been more often rejected. I 
slmli iiiscauce some case s that have be^n re* 
Yccted, ^because it will be mauifesced by them, 
that all the arguments and positions laid down 
by niy brothers that would support the action, I 
lire as well opplicable to several cases that have ‘ 
been iilrcady rejected, ns to the case at bar. 

An action upon the case was brought agaitist 
n grHitd*jury-man, for falsely and maliciously 
conspiiing to indict another, and adjudged tt 
wpuld not lie. Agaiivst a w!».iesH for testifying 
falsely and. maliciously ; and an action *was 
brought against a judge, for acting falsely and ' 
maliciously ; but adjudged timt no action 
would lie in those cases. 

These three instances arc applicable to every 
'argument urged for this action, '['he argu- 
iiiencs my brothers made in depressing fnbity 
and mnircci those which (hey made frum the 
comparison of other actions upan-^tlic case a 
minori ad wajus ; the argument, that because 
tlie law imposes the, otiicer, it will punish the 
malice, has the same force in the case of n 
Judge, juror, er witness: und yet my brothers 
itdiiiit ill those cases, an action will not lie, 
which shews the invalidity of those arguments. 

Nmv I shall give other instiiiices where 
actions upon the case have been rejected for 
novelty and reasons of inconvenience. 

An action of^the case was brought against 
tlia Lord of a Manor for not admitting a copy- 
holder, and it was adjudged it would not lie. 
Cro. Jae. 368. 

Thera was a verdict found, and damages 
given hy the jury in that case : the ]!^rd 
IS compellable in ciiancery to adroit ti 
copyholder ; and whtit harm would it have 
been if there might have been a remedy 
given by the common law, there behig 
a custom broken by which ihe Lord was 
bound ? The reasons of the books ere, because 
it wci c novelty, and it would be vexatious, if 
every copy-holder should have an action 
against the* when he refused to admit 
him upon bb own terms. 

It has been ai^udged, that an action upon 
thecase wiU not he for the breach of a tnist, be- 
cause the oommon lavreannot ti^ what a trust 
is ; but if such cctions were allowed, the law 


might dechue that to be .a trust, which the 
court of chancery, that properly judges of 
trusts, might say is none ; and where the com- 
mon law cannot examine the principal matter,' 
the damages that were but dependent upon it 
shall not be regarded. 

Anthony Maddinon brought an action 
against Skipwith, for maliciously killing sir 
Tho. Wortley : the case was thus ; The plain- 
tiir was a young lawyer that had expended all 
his gains in the purcliase of a rent that was do- 
terininahle upon the death of sir Tho.. Wortley ; 
Skipwith* quarrelled wich sir Thomas Wortley 
ill the streets, a mistress, and killed him, 

whereby Maddison lo&t his rent. It was held 
the actum would not lie, thoujih it were laid Co 
he done maliciously, on purpose to determine 
the plaint itV*s fcnt. 

I observed in that case, that although Mr. 
Maddison knew very well that there wosa mis- 
tress in the case, and that the rent was not 
aimed at, ye t he would fain try his fortune in 
the suit : thinking that a jury, perhaps, out of 
compnssion to him, or to discourage the like 
facts, might make tlie manshiycr pay him for 
his li»ss: but the judges would not stifter it to 
go.on, it being a mere device and a new fangled 
action. 

It hath been held, that an action will not lie 
nguinst a parson (or suing for tithes in-kind, 
knowing itint there was u nwdus^ because it 
might then be perilous for any parson to insist 
upon his right. 

It was held by the court of common-picas, 
that no action wdl lie for suing nn attorney, 
knowingly, iti any other court against his privi- 
lege ; for iiis means to enjoy his privilege, is to 
claim it by writ of privilege ; und he is not 
bound to Claim his priiilege, nor can his ad- 
versary know he will claim it. 

An action was lately bruught in the King’s- 
lieiich, (as I have heord) for delaying a post- 
letter maliciously, whereby the plain till wanted 
iiiteliigeuce that might have been of great ad- 
vantage to him. The court discountenanced 
the action, so that it proceeded no further. It 
was then xaid (as 1 heard) to chis efteot ; That 
if such precedents were admitted, there could 
hardly be any dealing or correspondence, but 
might be mutter for actions at law ; and al- 
though the case depended upon proof of parti- 
cular malice, and the defendant will he ac-' 
quitted if his case be not odious ; yet we most 
consider that there is both chaise and vexa- 
tion of mind that attends the delence of a just 
cuunc, and we must not subject men far all 
tlieir actions to such trouble and Imzard. 

Tliese instances shew, that although an ac- 
tion upon the case be esteemed a catholicofi,. 
yet when actions have been applied to new 
cases, tliey have always been stvicUy examined, 
and upon considerations of justice or inconve^ 
nience tliey have been many limes reiectad. 

^ For tliotigh the law advances rrmedies, as 
iny lir*tthers observed, yet it is with considers^- ‘ 
lion that vexation iie not mofO advanced tittn 
remedy. 
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It is my opinion, thnt no new define ever 
was, or can be introduced into the law. hm 
absurdities and dilbculties arise Upon it, which 
were not fomeen ; which nitikea me very jea- 
lous of adfiiitttitg novehiet* . But, 

^ 2. In matters relating to the pnrlinment, 

which is my second ground, there is no need oi* 
introducing novelties; for the pariininent can 
provide now laws to answer any ruiscliicls that 
arise, and it ought to be left to them to do if. 

Especially in a case of this nature, concern* 
ing elections, which the parliament have al- 
ready taken care of, and prescribed remedies 
by the several statutes that have been made 
concerning thciu ; i say, in such a case, there 
is little need to strain the law. 

The Judges in all times have been very ten- 
der of meddling with mattprs relating to ptur- 
liament. 1 do not hud that ever they tried 
elections, but where statutes give them express 
power ; or that they ever examined the beha- 
viour of a sheriff, or any officer of the parlia- 
ment, ill relation to any service pet formed to 
the parliament, but upon those statutes ; And 
in Broiinker*& case, Dyer 168, the statute was 
their rule in the Star-Chanibt r, and they in- 
flicted the same punishment that is appointed 
by that statute. 

If we shall allow general remedies (as an 
aetiuii upon the case is) to be applied to cases 
relating to the parliament, we shall at last in- 
vade privilege of parliament, and that great pri- 
vilege of judging of their own privileges. 

Suppose uii uclion should be brought in time 
of prorogation, nguiiist a member of pailia- 
meiit, for that he falsely and maliciously did 
exhibit a complaint of breach of privilege to 
the parliament, whereby the party whs sent for 
in custody, and lost bis liberty, and was put to 
great charges to acquit himk>lf, and was ac- 
quitted by the putliainent. 

If upon such a case the jury should find the 
defendant guilty, why should not that action 
be maintained as well as this at bar; It may 
be said for that action, that the judgment of 
the parliament is followed, and the privilege is 
not tried at law, but determined, 1. In the 
House; 2. It may he said, the party has no 
other way to recover his charges. 

It would be dangerous to adroit such an ac- 
tion, for then there would be peril in claim- 
ing privilege ; for if the party complained of, 
had the fortune to be acquitted by the House, 
the member that made the complaint would 
be at the mercy of the jury, as to the point of 
malice and quantity of damages. Such a pre- 
cedent, 1 suppose, would not please the parlia- 
ment ; and yet it may . with more^ justice be 
the second cape, tlian this at the bar tlie 
first. 

Actions may be brought for giving parlia- 
ment-protections wrongfully, actions may be 
brought against the clerk of the parliament, 
seijeant at arms, and Speaker, lor aught I 
know, for executing their offices amiss, with 
averments of luidioe and dami^e: and then 
most Julies iiid Juries detcrniifie what they 
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ought to do by their officers. 'This isitveflect 
prescribing rules to the pdrliamcnt fur them to 
act by. 

It cannot l>e seen whither we shall be dravvn, 
' if wc merhile with matters of parliament iii 
Ticrions at law. Therefore, in my judgment, 
(he only safety is in those bounds that are v^iir- 
ranted by acts of parliament or constant prac- 
tice. 

Suppose this action had been brou^lit be- 
fore the election had been dtcidird in the 
house, and the jury had Ibiuid one way, aud 
the pnrliumeut had d< termined contrary*; ItuW 
inconsistent Imd ihi^ been ? 

But it was said in the Kiug\-Benc1i (hat the 
court would not try it, before parliatnetit had 
deterininod the election, and then that cannot 
be contested, but the judgment of the parlia- 
ment mu:»t be followed : And my brother Ellis 
but now said, Surely mi man will heko in- 
discreet as to bring such tin action betore the' 
parlmmeiit both delctiniited it; and the Court 
will not try it, before such time ns the eleciiou 
be determined contrary ; how inconbistent had 
this been?'* 

But it was said in the King's-beneli that the 
Court would not try it. befuie the parliament 
had determined the election, and thin that 
cannot be contested, but the judgment of the 
parliament hath determined it ; and the Court 
w ill not try it, before such time as the election 
be determined in a proper way. 

Ill rny opinion this was not rightly consider- 
ed, for how can the Court stay any suit, to ex- 
pect the determination of the parliament f And 
what reason or justice is there, that the sho- 
rifll^ who is lio party called to answer in 
arliamcnt, should be co.icluded in any thing 
y a judgment between other parties, to defencl 
hiniselfjrom a demand of damages in a court 
of law, where witnesses are examined upon 
oath, which they cannot be in the Coramons- 
llouscf 

There is no reason the sliit of law should 
stay till the House have determined tlm elec- 
tion, if the determination of the House be not 
conclusive in that suit. 

And for the discretion of the parties that are 
likje to bring such actions, I cannot depend 
upon it : for I see in this nge, some men will 
insist upon their private rights to the hindrance 
of public affairs of higher consequence thaiv 
any that can come before^ tlie Courts in West- 
roinster-hall. ' ^ 

. It may be, Chere wi^ not want nien that will 
press us to judge in such cases; and not oiily 
before the parliament have determined, but 
against what the parliament have determined ; 
and will tdl us, that tlie sheriff was no party, 
that witnesses were not there exaniinrd Mpoti 
oath, and nrodoce arguments from antiquity 
whidi we wall be very loath to judge of. 

1 cansee no other way to avoid consequeoces 
derogatory to the honour of the parliuinent, bi^ 
to reject the dclion ; and ail uiliers llurt 
relate either to the' proceedings or privilege of 
parliament; as our predecessofs have done. 
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For if we should admit xaueral remedies in 
jniauers rt lating to the parliament, we must set 
bounds far thej snail go, which is a dan* 

^ gjmas provtQce ; for if we err, privilege of par- 
^ liament'will be invaded, which we ought not 
anv waj to endamage. 

This I speak of general remedies : Now I 
will consider tliis particular case, which, in mj 
opinion, would bring great danger and dis- 
honour to the parliament. 

It is dishonourable to the parliament that 
there should be no nrotection in their service ; 

* I have slilWn that tne sherifT cajn be safe in no 
case, if he shall be sued in such a case as this : 
And can there be a greater reproach, than that 
there is no safety in their service ? Nobody can 
serve theoycbeerfully and willingly at that rate. 

. It has been objected that the sheriff is not 
their officer, but xtT the officer of tlie Court of 
Chancery, which sends forth the writs, and re- 
ceives the returns. The argument is plausible, 
but will not pass in the parliament; for they 
say^thc court of chancery is the repository for 
their writs, but will not allow them to issue 
•without warrant from the house: They will 
not suffer the court of Chancery to meddle with 
the returns of the sberiffi The parliament 
sends immediate order to the sheriff ; if the re-> 
turn be too slow, they direct the slierifT to 
amend his return, ancf they punish the sherifT 
where they find him faulty; so that it appears 
tiiey exercise an immedivite jurisdiction over 
the sheriffi And 1 suppose they would judge 
it very false doctrine to say, that the court of 
Chancery, or us, can any way meddle with the 
returns or the officer. 

Admitting the sheriff to act in returns as the 
officer of the parliament, it concerns them that 
he should be liable to no other punishment but 
what they inflict, otherwise they canoot expect 
to be obeyed. ^ 

To have others judge when their servants do 
well, will be to have others give rules to their 
servants and service, which they will think in- 
enuvenient. 

L^et it be considered how hard a task she- 
riffs have in the elections of knights to the par- 
liament: The appearance commonly is very 
numerous, the parties contesting very violent, 
proceeding tumultuous, the polling some- 
cini^ is At sever«-il places at once : so that the 
jiheriff can hai^ly be a witness, of the action 
and if the dispute ffie in the House of Com- 
mons, he is no party to it. If after all this, tht 
sheriff, who cannot indemnify h'-mself by seen- 
rity, still be liable to an action, the service ol 
the parliament may be reckoned a miserable 
swtery which is not fur their honour. 

As tw is dishonourable, so it is dangerous 
to parliaments; it concerns the kingdom thai 
rotnms to the parliament should be upright 
and impartial, and' that they may jie so, tte 
sheriff should be secure from ail fears. 

Judges are not liable to actions, that the; 
may proceed uprightly, and impartially; if the* 
were sulyect to suits lor their judgments, then 
xs that earnestness and confidence on botF 


ides, that one side would be dissatisfied and 
;rouble them, and they could not discharge 
heir duty without apprehensions of disquiet. 

If the sheriff he exposed to actions thus, let 
IS consider what and whom' be is to fear : He 
may fear the suit of the party, and be may fear 
the suit of the king. Aiid it follows neces- * 
larily, that if an action lies, an information for 
;he king will also lie for the misdemeanor in 
his office : If it be not a case privileged by the 
complexion of it, as pariiamentary, from being 
examined hi Westmiuster-hall, but that be may 
be punished at the suit of the party, he may 
certainly as well be punished at the suit of the 
king: If so, Where is the sheriff's security? 
Will his uwn innocence secure him? That 
roust be tried by a jury of the county where the 
parliatneiu sits : who are, it may be, strangers 
to him as well as to the matter; dr by a jury 
of the enunty where the election was, where, it 
may be, they will bo of an opposite party ; 
the plaintiff may wait his opportunity, and 
question him twenty years after : And if he be 
condemned, his punisbuieiit is uuliinited, a fine 
may be set to any height for the king, and 
daniages may be given to any value for the 
party. Where is his scemity upon such pro- 
ceedings? Will he not he more afraid of such 
punishment out of parlitimcnt, than of any pu- 
nishment in parliament? Will not, nay, ms^ 
not his terror make him desire to please them 
that can punish him out of parliament, rather 
tiian to do right ? Will not that be dangerous to 
the constitution of parliaments ? 

As the punishnient out of parliament may 
be a terror to tlio&e who mean well, so colour- 
able punishments may be as mischievous on 
the otlier side; lor they may prevent any pu- 
nishment in parliament, for nemo bis punitur 
pro eo^m delicto ; they may serve for protec- 
tion ot men that do ill. When it is seriously 
weighed, of whut consequence this may be, 
the case at bar will no^ -he thought a'case'fit 
to be received by the judges without the coun- 
tenltncc of a^ew law. 

Theyiobject, here is malice found by the 
verdict, and that there can he no danger or 
iiicouveniency that malice should 1^ punished. 

This objection fortifies mv opinion ; for ma- 
lice, upon which they would have the scales 
turn in this case, is not a thing demonstrative, 
but interpretative, and lies in opinion ; so 
that It may give an handle to any man to pu* 
nisb another by. 

The instance of this very case shews, that a 
good man may rMSonabiy be afraid of 'the 
event of his defence in such a case. 

For alchoogh the matter was of great exa- 
mination m parliament, and at last decided 
but by few voices, and ho observation of the 
sheriff’s miscarriage there ; though it appeared 
upon the trial (which I may say, being pre- 
sent there,) that the sheriff was gnided by the 
advice of bis friends, of counsel, and of parlia- 
eient men, that told b1ro the only safe course 
was to make a double return; yet the jury 
condemned him to pay BOOL egginst the ex- 
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pectation of tbs court ; for thejadnes that were 
present at the trial did all declan puhlicij, 
tiiat Uiey would not have given that verdict. 

The judges beard all the evidence the jury 
could go upon fur being of a remote county 
to the place of election, the jury could know 
nothing of their own knowledge, and yet the 
judges concurred not with the jury in their 
opinion. 

1 know we are not to examine thel!ruth«of 
the verdict, we must take it fur gospel ; net- : 
ther doth any partiality in this particular lead 
me in judgment ; but I shew it as an instance . 
that malice is not demonstrative ; men's minds 
may be mistaken, and innocent men 'may 
tliereibrc have reason to be afraid, especially 
in ill times, and may use such means for their 
safety us may not be convenient for parlia- 
ineiits. 

But there can be no danger or inconvenience 
in the censure of the parliament, that repre^ 
seats the whole kingdom, who liitherto have 
alone exercised this power, and who may at 
any time reform the law, if the present prac- 
tice be any way inconvenient. 

Upon these reasons which I have produced, 

1 ground my opinion ; now it will be necessary 
to weigh what nath been said in opposition to it. 

The arguments urged on the other side, re-^ 
lated either to the ingredients or circum- 
stances of this action, or to the foundation or 
substance of it. 

I call the ingredients and circumstances of 
the action, that it is laid with these words, 
/also, maliiiose, deceptive, et scienter : and that 
there is a verdict in this case, and damages arc 
found. 

The words falso, malitiose, el deceptive, will 
sometimes make a thing actionable, which is 
nut so in itself, without malice proved, though 
there be the same damage to the party. 

As where a man causes another to be falsely 
indicted, yet if it he not malitiose, no action 
lies ; though there be the same trouble, charge 
and damage in one case ns the other. 

. But it is only where a man is a voluntary 
agent ; for if a man be compellable to act, 
you cannot molest him upon any averment of 
malices as if a grand jury-man causes another 
to be indicted, though you aver malice, you 
cannot have nn action a^nst him ; so for a 
witness . that dpth testily, or a judge that 
judgetb. 

in tbe case at bar, the sheriff is compeUaUe 
to act, and not barel^r as a minister to send the 
indentuEe, but as a judge to laj which it the 
major part of the due electors ; and if he mis- 
takes, there is no reason it should subject him 
to an action upon an artificial averment of 
uuilice. 

i remember in Shepherd and Wakeman’s 
case in the King’s Bench, Mr. jnstice W^nd- 
liam said well, that the words jaboti mabtjose 
were grown words of course, and put into 
every action \ so that to his knowledge juries 
many times bad op regard to them, ifaiat he 
looked upon them as wordsof form. 


If we should make the words yhlioet me/1-. 
Hose support an action without a fit subnet 
matter, all the actions of mankind would iSm 
liable to suit and vexation : they that have the 
cooking (as we call it) of declarations in ac- 
tions of the case, if they be skilful in their art, 
will be sure to pul in the words /also et mali^ 
ioise, let the case be what it will ; they are 
here pepper and vinegar in a cook’s hand, that 
help to make sauce for any meat, but will not 
make a dish of themselves. 

Falso et mahliose will not enable an action 
against a judge. 

Nor agaiubt an indictor or witness, nor 
where aords are not actionable, though the 
plaintiff luith a verdict and damages mund; 
tiyr for a breach of trust, which is alienifarL 

The reason of every one of these esses Itoids 
in the case at bar : thereibra it ought to have 
the same resolution. 

As to the word scienter, it hath weight 
sometimes ; and if an action be broughtrar 
keeping a dog that worried another's sheep, 
scient cartm ad mordend' oves esse eonsuetud. 
or for detaining the sertant or wife of another, 
scienter : in tliese cases, if tbe defendant bath 
been told that the dog did worry sheep, or that 
it was the servant or wife of another, though 
it may be he did not believe it, yet it was 
scienitr ; fo)r tbe word implies no more 
haying notice: and in those actions be most 
inform himself at his peril, and may, if he 
doubts, avoid .danger by putting away those 
things which give cmence. But m this gsM be 
could receive information by none, and is not 
to believe or misbelieve any body, but is hound 
to judge of the thing himself, and to act su>, 
cording to his judgment; so that no proof 
could be made of tbe scienter, for one side 
tells iiiiii the election was one way, and the 
other side tells him it is tbe other way ; but he 
lieiijg present to the whole action, must follow 
the dictates of bis own judgment. Hence Jt 
appears, scienter, in this case, is an empty word 
not referring to notice of a fact, but a matter 
of judgment, which cannot any way he proved. 

It has been often urged, that this cose is 
stronger by being after a v^ict and damages 
found by the jury ; and it bat been said, that 
perhaps upon a demurrer, it might ’have been 
tound more doubtful. 

Tlie case is tbe same' to me upon a verdict, 
that it would have been upon a general de* 
murrer, and no stronger ; for a demurrer is the 
confession of the party, of all that can be' 
proved, or can possibly be found upon that 
declaration. 

It is my lord Cokers advice in Cromwers 
case, 4th part, 14. a. never to demur to a de- 
claratiof^, if there be any hopes of tbe matter 
efface; for . the matter in law will as well 
serve after a verdict ns upon a demurrer. 

It had been a very odious case, if the sheriff 
sbovild have admittdd fdl this fact to ha true, 
by a demnrrei;. 

*rbe Ending the itlaintiff's demecn mM§ ho 
strength to the co»e; for we iee tftry de. 
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Monaecfons fbr words, though the jury find 
fiefendRat guilu Ibr speaking words falno et 
mriUtbse, and find it to be to the plaintifTs 
gTMt damages ; yet if the* words are not such 
ms will bear an action, the court stays judg* 
menc : and if judgment happens to be given, 
it is reveraable for error; which shews that the 
ffoding damages by the jury cannot make an 
action better than if it were to be adjudged 
upon demurrer. 

I shaU now consider what hath been said to 
maintain this action upon the main substance 
and foundation of it. They say^ this is a case 
within the general reason of the common law, 
tbr here is malice, falsity and damage ; and 
where they concur, there ought to be remedy. 
And although this be a new case, it ought 
not for that reason to be rejected : for other 
kind of actions have been newly introduced, 
and this is as fit to be entertained as any. 

My brothers that argued even now for the 
action, shewed great learning and great pains; 
and certainly have said all that can be invented 
in support of this case ; biit as far as i could 
perceive, they have spoken only upon general 
notions to that purpose 1 just now mentioned; 
but nothing that I could observe applicafde to 
the reasons and differences 1 go upon. 

As ^r the rule they go upon, that where 
falsity, malice and damage do concur, there 
must be remedy ; 1 confess it is true generally, 
but not universally, for it holds not in the case 
of o judge, nor an indictor, nor a witness, nor 
of words that import not legal slander, though 
they are fijuiid to bring damage, ns T have 
shewn before. And the reasons that exempt 
these cases from the general rule, have the 
same force in the case at bar. 

I must confess Ihe judges have sometimes en- 
tertained new kinds of actions, but it was upon 
great deliberation, and with great discretion, 
where a general inconvenience required it. 

IfSIane’s Case were new (for ray brother 
Thurland observed truly it was said in that 
Case, that there were infinite numbers of pre- 
cedents) that Case imported the common course 
of justice. Actions for words that are said to 
be new, though they have been used some 
hundretls of years, are a necessary meaos to 
preserve the peace of the kingdom. The Case 
of Smith and Craschaw, Cro. Car. 15, was a 
Case of general concern, being that prosecu- 
tions for treasons may be against any man, and 
at any time. 

But in the Case at bar, neither the p^ce of 
the kingdom, nor the course of justice is con- 
cerned in general, but only the admiafstration i 
of officers of the pariUunent, in the execution , 
of paritamentary writs ; and can never hgppen 
but in time of parliament, and must of neces- 
sity fall under the, notice of the parliament; 
so that if the law were deficient, it is to be 
presumed the parliament would take care to 
supply ft : diicredon requires us rather to at- 
tend that, than to introduce now precedents 
ujpon- such general notions that cannot govern 
the coprse of parliament. 


My brother Atkins said, the common law 
complied with the genius of the nation ; I do 
not understand the argument. Does the com- 
mon law change ? . Are we to judge of the 
changes of the genius of the nation ? Whitlier 
may general notions carry us at this rate ? For 
my owu part,* 1 think, though the common law 
be not written, yet it is certain, and not arbi- 
trary. We are sworn to observe the laws as 
th^y are, and I see not how we can change 
them by our judgments ; and as, for the genius 
of the nation,. it will be best considered by the 
parliament, who have power of the Jaws, and 
bring us to a comj)liaEice with it. 

In the Case at bar, I look upon the slieriffs 
ns a particular officer of the parliament for the 
managing elections, and as if he were not 
SheriiF; 1 look upon the writ as if it were nti 
order of parliament, and had not the name of 
a writ ; I look upon the course of parliament, 
which we pretend not to know, to be incident 
to the consideration of it ; so that it stands not 
upon the general notion of remedy in the com- 
mon course of Justice. 

Tiie arguments of the falling of the value of 
money, whereby the penalty of 100/. provided 
by the $3 H. 6. is become inconsiderable; and 
the increase of the estimation of being a mem- 
ber of parliament ; if they were true, are ar- 
gitments to the parliament to change the law 
by increasing the penalty, but we cannot do it. 

My brother iVIaynarcl, in his argument, would 
embolden us ; telling us we are not to tliink 
the case too hard for us, because of the name 
or course of parliament ; for judges have pu- 
nished absentees: they may determine what is 
a parliament, what is an act of parliament, 
how long an ordinance of parliament shall con- 
tinue, and may punish trespasses done in the 
very parliament. 

I will not dispute the truth of what he said 
in this, but if his arguments were artificial, he 
might have spared them; for they have no 
manner of eflect to draw me beyond my 
sphere.. 

1 will not be afraid to determine any thing 
that 1 think proper for me to judge; bdt see- 
ing I cauiiot find the courts of justice have at 
any time meddled with cases of this nature, 
but upon express power given them by acts of 
paiiiaroent, 1 eftnnot consent to this prece- 
dent; I am confident when there is need, the 
parliament will discern ir, and make laws to 
enlaige our power, so far as they shall think 
convenient. 

I see no harm that sheriffii in the mean time 
should be safe from this new-devised action, 
which they call the common law ; if tliey mis- 
demtan. themselves, they are answerable to 
the parliament, whose officers they be, or may 
be punished by the statute, mode mr regulating 
elections. 

It is time for me to conclude, which I shall 
do by repeating the opinion I at first delivered, 
vin. That this judment is not warranted by 
the rules of law; that it ititroduceth novelty of 
dangerous consequence, and therefore ou^ht to 
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be reversed.' ‘ S«pe viatorem nova, non votns 
^ orbita, fkilit/ 

North, Chief-Justice, and five other Jadm 
(against Ellis and Atkins) reversed the judg« 
ment upon the matter in law, That the action 
lies not* 

[Note, The Lord Chief-Jnstice Vaughan, 
and Lord Ciiief-Baron Turner, both deceased, 
who in their lives were eminent members of 
parliament, were of the same opinion.] * 

Soon after the Revolution, sir Samuel Bar* 
nardiscoti brought his Writ of Error into the 
House of P<^r5, to reverse the reversal of the 
J udgment given in the Exchequer ; but the 
House alTiriiied the reversal of the said Judg- 
ment, as appears by the fullowing Resolutions : 

May 24, 1689. 

This day the Lord Chief-Justice of the Court 
of KingVDench brought into this House a 
transcript of aWrit of Error, to reverse a Judg- 
ment given against Barnardiston at the suit of 
Soame. 

May 25, 1689. 

Whereas sir Samuel Barnardiston brought 
his Writ of Error into this House, and hath 
assigned errors thereupon, to which sir William 
Soaiiie was Defendant; who left Dame Cathfi- 
rinc Soaine, his widow, his executrix ; and the 
House being moved, that tlie said Dame Cathe- 
rine Soame may join issue thereupon; it is or- 
dered by the Lords Spiritual and Temporal in 
Parliament assembled, That the said Dame 
(^atiicrinc Soame be, and is hereby required to 
join issue to the said Writ, on or before Thurs- 
d.iy next, being the 50th instant, at ten oVIock 
i«i the foienoon; whereof the said sir Samuel 
Barnard ii»tr)n is to ciiiise notice to be given to 
the said Dame Soame, to the end she join 
isiue accordingly. 

June 1, 1689. 

The House being moved, that they would be 
pleased to appoint a day for hearing the errors 
aKued upon the Writ of Error brought iilto 
this House, wherein sir Samuel Barnardiston is 
plaintiff, and dame Catherine Soame, widow, 
executrix of sir Wiltiain Soame, defendant : It 
is ordered by the Lords spiritu^ and temporal 
in parliament assembled, That this House will 
liear the said errors argued by counsel on both 
sides, at the bar, on Saturday next, being the 
8th instant, at 10 ef the clock in the forenoon; 
and in the mean time she may join issue iT she 
please; whereof the said sir Samuel Bamar- 
distoii is to cause notice to be given to the said 
dame Catherine Soame, to the end she attend 
accordingly. 

June 8, 1689. 

This day being appointed for bearing errors 
argued by cqonsel, upon the Writ of Error be- 
tween sir Samuel Barnardiston and the ladv 
Soame, the counsel for the plaintiff appeared, 
but none appeared for the defendant; And 
npoD oath made at the bar by Nicholas Baker, 


Soame. jlltt 

I solicitor, that he served the order of this House 
at the bouse of the lady Soame;' thereby giving 
notice, that the cause was to heatd tliisddy ; 
wbereuypon the Houee heard the ^counsel of tte 
plaintiff, and made the ensuing Order, viz 

* After fiearing cmunMl this day, upon the Writ 
of Error depending in this House, wherein sir 
Samuel Barnardiston is plaintiff, and dame 
Catherine Soame is defendant; it is ordered 
by the Lords spiritual and temporal in parlia-* 
ment assembled,* the giving jodgroent 4>h this 
Writ ^f Error be, and is hereby suspended, 
until Monday next; and those that aie, or 
were judges, and now in town, do attend this 
House that day, to inform the House of theil 
reasons and grounds for their judgment for re* 
versal of the judgment in sir Samuel Barnar- 
diston’s case. 

Ordered, That all the judges be present on 
Monday morning, to assist this House in ihb 
business of sir Samuel Barnardiston. 

June 10, 1689. 

William Mountague, esq. was called in, and 
the Speaker told him, That the House desired 
to hear from him, upon what grounds and opi* 
ntons he gave his opinion for the reversal of tne 
judgment for giving 800/. to sir Samud Bar- 
naidiston ? » 

He taking notice that there was eounsd pre« 
sent for sir Samuel Barnardiston, hut no oottn* 
sel fur the lady Soame, he said, seeing the dt* 
fendant did not appear with counsel, he desired 
he might not be looked upon os counsel for the 
defendant; upon that the company was com* 
manded to withdraw ; And the House ordered 
Mr. Mountague should be admitted to come in 
alone; who being come in, said, he would, fbr 
their lordships satisfaction, (as well as he ean 
remember) acquaint them with the grounds and 
reasons which induced him to give his opinion 
for the reversal of that judgment; and so he 
proceeded to give the heads of what he said, 
which being ended, he withdrew. 

And after consideration thereof, it was moved 
I that the counsel for sir Samuel Barnardiston 
I should be called in, and the Speaker to acquaint 
them with the effect of what Mr. Mountague 
had said ; that so the counsel might be able 
thereby to reply, for the better information of 
their lordships and the judges then present# 
And after some debate, the question was pvt, 
whether the counsel shall be called in ? It -was 
resolved in the negative. 

Then it was moved to make use of proxies, 
which was opposed, as concerning their not 
being admitted in preliminary cases of judi- 
cature. 

After hearing William Monntagne, esq. for 
his judgment in sir Samuel Barnarriiston's case, 
and debate thereupon, it is ordered. That the 
clerk do inspect the books concerfiiiig proxies | 
and whether they have been used in coses of 
judicature; and give an aewunt to-morrow 
morning what he finds therein: And that all 
the judges do attend the House to-morrow. 
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2aS6. Case of Privileojs of Parliament beine Proceedings ia 
Parliament, on an Appeal brought in the House of lA)rd8> 
by Dr. Shirley, against Sir John Fag6, and other Mem> 
bers of the House of Commons : 27 Charles II. a. d. 1675. 


Hovse of CoMiioHSi Afsjr 4, 1675. 

A MOTIOX beiiie made in the House of Com- 
mons, on the behaif of sir John Fogg, a mem- 
ber of tlih ' House, That he is served with 
an Order of the House of Lords, made on 
the Petition of Thomas Shirlej, esq. to put in 
an Answer to the Petition on Friday next ; 

* The whole of the first volume of Mr.' Hat* 
selPs valuable Collection of Precedents relates 
to the matter of Parliamentary Privilege,and from 
the perusal of that volame it should seem to be a 
subject of considerable uncertainty. Neither 
Its antiquity, nor its origin, nor its.exteiic, ap- 
pears to be well ascertained ; and the diversity 
of opinions respecting it, is very remarkable. 

It is part of that Lex et Coneuetudo PmrUa^- 
menii of which lord Coke tells us * ista lex est 
* ab omnibus quaerenda, k multis ignorata, h 
' paiicit cegnita.' “We have seen,” says Mr. 
Hatsell in the beginning of the fifth chapter of 
his first volume, “ in vrhat manner the Com- 
mons were at different periods obliged to make 
mm claims of privilege, and to exert nem 
modes of maintaining and defending those 
claims, in proportion as the lengthening the du- 
ration of the session made other avocations in- 
convenient and incompatible with their first 
duty, and as the increase of their consequence 
in the state and their influence in the manage- 
ment of affairs, rieiidered thetn more an object 
of the attention of the ministers of the crown. 

The whole of Mr. Hargrave’s very learned 
Preface to lord Hale's Treatise on the Jurisdic- 
tioii of the Lords’ House of Parliament, is one 
•ontiaued commentary of the unsettlednest of 
this Lex ^ Consueiudo PariiamxlHi, and of dis- 
putes between the two Houses^ concerning 
their respective privileges. And tlie* tame 
topics are still farther illustrated by his opi- 
nions on the Cases of Bond and Butler, and 
of Perry* See Juridical Arguments, &c. vol. 
.1, p. 1. vol. 2, p. 183. I will add a few particu- 
lars. The House of Commons in tlieir Ap<^ 
logy and satisfiiGtion to be presented to his 
SB^esty,* (after asserting that their privileges 
and liberties were their right and due inkeric- 
ance no less than dbeir very lands and goods, 
mad that their laakiag of i^uest in the ea- 
trance of parliameat to enjoy their privilege, 
is an act only of manners, and doth wealNRi 
their right no more than tbmr auiug to the king 
fi>r their lands by petition ; whereas the king 
would have k chat their privileges were derived 

* Inserted in Hataell’s Precedents Appendix, 
CO voL 1, and also in 1 Cobb. Pari. Hist* 1038^ 
from PetyPs Jus Parliaiaeataciaoa, 

VOL. VI, 


And the opinion of the House being de« 
sired. Whether by his Privilege, as a member 
of this house, he is not excused from answer* 
iiig the Petition in the Lords house; and a 
Precedent being urged in the like case ; 

Ordered, That the further consideration of 
the matter touching the Privilege of sir JohA 
^ member of this House, bo adjourned 

from the grace and permission of his ancestors 
and himself, see 1 Hatsell 78, 138. 8 Ha^eli 
214, 215, 216.) avouch that their House is a 
court of record, and so ever esteemed; and in 
Fitzherbert’s case, 1 Hatsell 108, they recita 
that they are a court of record. l.ord Coke 
(Co. Lilt. 260, a. see also 117, b.) describes a 
court of record to be a court of justice, which 
hath power to hold plea according to the 
course of the common luw of real or mixed ac* 
tions or of actions quart vi ct annis, or of per- 
sonal actions wliercof the debt or damage 
amounts to 40 shillings or above. (No other 
court hath authority to fine or imprison. See 
8 Coke's Reports 38 b. 60 b. 120 a, 1 
200. 3 BJackst. Comm. 24.) The House of 
Commons (see the Journals 10th and 11th of 
May, 1571,) assert, That they oniered affine 
of 20/. to be assessed upon the corporation of 
Westbury. Lord Mansfield, Burr. Rep. 1336, 
in speaking of that particular case asserts, 
that no fine could be imposed in the House of 
Commons, and lord Hobart, in the case of die 
King against lady Arundel and Howard, Hob* 
Rep. 110, cited by Mr. Clifford in Flower's 
case, and lord Holt in the King and Queea , 
against Knollys, 1 Salk, 511, do, it may ba 
argued, deny that the House of Commons Is a 
court of record, in asserting that the Jouruale 
are no records. Mr. Hatsell's book abounds ia 
reports of contradictory interorecatioiis as t^ 
the extent of the Privdege or Parliament, in 
matters of criminal prosecutions against niecn* 
bers. lo April, 1763 (see Wilkes's Casein 
that year,' infra.) the Judges of the court of 
Common Pleas unanimously decided, ThSEC 
privilege of parliament extended to cases .of 
writing and publishing seditious libels. She 
montte afterwards both Houses of ParliameAC 
resolved, chat privilege of parliamciit did not 
extend to such cases. On Feb, 17, 1768, the 
Bouse of Commons Fesolved,“ That JobnW ilk ve 
esq* having been in this session of parliamenc 
expelletl this house, was and is incapable of be- 
ing elected a member to Serve in this present 
parliament,^ and in the course of several pro- 
ceedings which subsequently occurred respeei^ 
nigMr. Wilkes, that House of Coaii^ns uai. 
formly adhered to that ssme doctrine. OA 
May fl, 1783,U was resolved, Thatlbd W Mh f 
4C 
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till to«morrow morninc* And it is referred to ' 
fir Trevor Williainsi Mr. Hales, sir Rob. Carr, 
fir Anch. Irby, or any one of them, to inspect 
the jonmali ; anil give an account to ctie House, 
hf the Precedent in the case of Mr. Hales. 

lien Feb. 17, 1769, should be expunged from 
the Journals of the House, as being subversive 

the rights of the whole body of electors of 
this kingdom, and ordered. That all the Decla- 
rations, Ate. respecting the election of John 
Wilkes, esq. should be expunged. 

* Lord Coke, as we have seen,, writes that the 

* Lex Parliament i est & oiultis ignorata,’ and it 
is plain that in the passage wliere that phrase 
occurs he ineaiis to reproseat the knowledge of 
it ns very clitilciiltof acquisition : but lord Holt 
tells us, that as co what my lord Coke says,** that 
the * lex parliament! cst a niultis ignorata,' it is 
only because they will not apply thetnsdves to 
ufiderstand it.'* See Ld. Uayni. Uep. lUi. 

In Crosby’s case, a. o. 1771, infra^ Lord 
Chief Justice Dc Grey says, ** i wi^^h we had 
tome code of the law of parliament, but lUt we 
have such a code it is impossible we should be 
.’able to judge of it.’’ But Mr. Justice Bluck- 
stone on rlie other hand tells us, that the dig- 
nity and independence of ^the two Houses are 
in great measure preserved by keeping their 
'privileges indefinite : and according to him, if 
alt the privileges of parliament were once to be 
fet down and ascertained, and no privilege to 
be allowed but %vhat was so didincd and deter- 
mined, it were easy for the executive power to 
devise some new c.if^e not within the line of 
privilew, and under pretence thereof to hara 
any refractory memtor and violate the freedom 
nf parliament. His editor, Mr. Chrisitiau, ob- 
serves upon the fallacy of this reosoning : and, 
Ttiost undoubtedly, the uncertainty of the ex- 
tent of parliamentary privileges must afford a 
refractory or arbitrary House of Parliament, 
the means on the one hand of usurping npor 
the rightful prerogatives of the crown, and or 
the other, ol invading the just liberties of the 
people. And accordingly the House of Lords 
oh‘ Feb. 85, 1705, resolved, “That neither 
House of Parlinment hath any power by any 
Vote or Declaration, to create to tbemselvei 
any new privilege that is not warranted by thi 
known Laws and Cnstoms of Parliament.’ 

, See the Case of Ashby and White, injra. 

In Crosby’s Case, the Chief Justice laysii 
down,* that 'when the House of Commons ad 
judge any thing to be a contempt or a breach' 
of privilege, their adjudication is a conviction, 
and their commitment in consequence is execu- 
tion : and that case seems to assert the doctrine, 
dkat the courts nf law have no cognizance of 
'Utiestibns of contempt or breach of privilege of 
the IlOisse^of Commons. *' It is true,** said 
‘Gould, JuAioe, ** this court did in the instance 
-alluded to (Wilkes’s case) deterniine upou tin 
-privilege of parliament iu ihe case of a libel 
*lut then tlmt privilege was promulged aht 
m ; k ezbted in recorda wd law booksj 


May 5.—- Resolved, That a Message be sent to 
he Lords, to acquaint them that this House batli 
-eceiv^ infonuntion, That there is a Petition 
f Appeal depending before them, at the suit of 

,nd was allowed by parliament itself. But 
veil ill that cai*e we now know tliut we were' 
mistaken; for the House ofCommons have since 
determined, that privilege does not extend to 
nfauers of libel.’* 

Blackstone, after telling us that the privt- 
,eges of parliaiueiit are very large aud iudeli- 
lite, proceeds : 

** And therefore when in 31 Hen. 6, the 
louse of Lords propounded a quesiiou to the 
udges conceriiiug them, the Chief Justice, sir 
John Fortescue, in the name of his brethren 
declared, * That they ought not to make an- 
swer tp that que'>tiuii : for it hath not .been 
used aforetime that the justices should iu any 
wise determine the privileges of the iiigU 
Court of Parliaineiit. Fur it is so high and 
mighty in it*s nature, that it may make law s 
and that which is law, it may make no law : 
and the drterminalion and knowledge of that 
privilege belongs to the lords of parliament, 
and not to ihc justices.’ [Seld. Baronage.]” 

In this passTige it is material to note the 
phrase *iJigh Court of Parliament,’ and also to 
consider how far the premises establish the cots- 
elusion. 1'his declaratiou of Fortescue was 
made iu the notable Case of Thomas Thorpe, 
31 Hen. 6, which is reported at some length 
in 1 Hatseil’s Precedents, 88, and the like doc- 
trine is to be found in many other places. [See 
what is said by the Managers of the Commons 
on the fifth day of Ixnd Stadbrd's Trial, a. n. 
1680, infra. See also the Case of Lord Dela^ 
mere, a. d. 1085, infra, where, as it seems, a 
very nice and subtle distinction, as to the conu- 
sance of the Judges, is made between the privi^ 
lege of the peerage, and another point of the Lex 
Parliamenti. See, too, the proceedings upon the 
matter of Jay and Tophuin, a n. 1689, and those 
in the earl of Devonshire’s Case, a. d. 1687, iit- 
/re.l^But it lied not by any means been uncontest- 
ed. See the Observations of lord Clarendon (note 
to lord Shaftesbury's Case, a. d. 1677, inf ra.') 
See also the language of Holt, C. J. in the coses 
of the King V. Knoily8,of Ashby and White, and 
of the Queen v, Paty. So likewise loni Kenyon, 
in the case of Rex v, Wright, 8 Term Rep. 
says, ** 1 do not say there can be no case in 
which the House of Coiiitiions, and Ht»iise of 
Lords too, may carry their privileges beyond 
the law ; and when that is the case, and tho 
subject comes judicially before a court of law, 
a court of law will not swerve from its doty, 
but will decide according to law.” See, too, 

I Mr. Haq^rave’s writings already referred to, 

I and parttcuiarly his opinion in the case of 
Bond and Butler. In addition to which 
(not to mentjiHi Wilkes’s cai^) Mr. Hatsell (see 
1 Prec. 41, et eeq.) has given us two autienS 
cases copied by Pryitn in the Fourth Register, 
p. 758^ from the Records m the court cd 
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Thomas Sbtrle^, esq. against sir John Fagg, a 
member of this House ; to which petition, he 
is, by order of the House of Lords, directed to 
answer on Friday next ; and to desire the 
Lords to have a regard to the privileges of this 

'Chequer, in bulb which it appears that the 
judges did take upon them to determine privi- 
lege of parliament : 

'J he first is that of Donne and Walsh, IS 
£dw. 4. Hot. 20. 

Bnrthol. Donne brings liis hill against John 
Walsh, u servant of Henry earl of Essex, for 
the sum of 14/. IBs. which Walsh owed upon 
liis bond : To this John Walsh in his answer, 
produces the king's writ under the great seal; 
Ciijui tenor jtequilur in httc verba ; 

‘ Edwardiis Dei gratia rex Angliseet Fran- 
^ ci 2 b, et doniinus (liherniic, thesaur. et baroni- 

< bus suis de scaccario, salutem. Cnin secun- 

* dum consuetudinem in regno nostro hactenus 

< optentani el npprobatam, doiiiini magnates, 

* milttes comitatuum, ac cives et burgenses ci- 
^ vitacuin et burgoruni, ad parliamenta nostra 
^ dc siimmonttione nostra veuientes, ac eorutu 

< tainiliares, ratione alicnjus transgressioiiis, 

* debiti, compiiti, conventionis nut filterius 
' coiiiractus ciijuscunque, dum sic in parlia- 
^ mentis nostris moreiitur, urrestari minime 

* debeant, imprisonari, aut ** implucitari ac 
*jarD .ex querela &c. &c. voids mandamus, 

* quod si ita est, tunc placito illi corum vobis 
^ ultedus tenendo supersedeatis oinnitio, et tp< 

sum a prisona, siqua occasione praedicta et 

* non alia, detineatur in eudem sine dilutionc 

* deliberari faciatis. Teste meipso apud 

* Westtn. 25 die Novenibris,aiuio regni nostri 1C. 

** * Et prsedictus Johannes Walslie jam de- 

* fendens dicit, quod ipse est et dicto 25 die 
‘ Novembris et semper postea foit serviens fa- 

* miliaris prasdicti comitis, et cum eo ad pras- 

* dictum parliamentum venic. Et petit judi- 
‘ ciuni &c. Et super hoc prasdictus Barthoio- 

* m;eu8 petit, quod breve illud, pro eo quod 
^ non habetur nec unquara liabebatur tolls 

* consuetude, quod magnates et milites comita- 

< tuum, ac cives et burgenses civitatum et bur- 

< goruin ad parliamentum de tunimonitiune re- 

* gta venientiiitD, ac eoram fainiliares ratione 

* alicujus transgressionis, debiti, computi, con- 
« ventiis, aut altcrius contractus cujtiscunqoe 
^ dum sic in parliainento regio morentur, mi- 
^ nime debeant itnplacitari, prout in brevi illo 

* speeificatur et recitatur, disallocetur. 

< £t super hoc viso et praslecto brevi prstUcto 

* per barones,&c. habitnque avisamenti> juiticin- 

* riorum domini regia de utroque banco ; Qnia 
^ videtur prssfatis baronibus de avisamento jos- 

* tscaariorum priedictorom, quod tabs habetur 
^ et babebatur eonsoetudo, quod magnates 4^ 
' milites comitatuum, ac cives et bui^enses ci- 

* vitatum et burgorum ad parliamentum de 
4 summonitione regia venientes, ao eornm fiunn 

* liares, ratione alictt)n8 transgresaionis, debiti, 
^ omnpoti, conveniionis, contraclas cojuscun- 
« que, dum sic in^parliamento reg^ fnorentnr, 
fxaflattt ittiiesian ooo dobents aed nuUam 


House; and that sir Trevor Williams do goqp . 
with the Message to the Lords. 

Sir Trevor Wjlliams reports. That be had 
attended the Lords with the Alessage of tliis 
House, concerning sir Jolm Fagg : aud that the 

* hujusinodi consuetudinem fore, quod quin ' 

* implacitari debeni, prout in brevi illo suppo- . 
*nitur; idco considerutum est per Imroues 

prsedictus, quod breve illiul di^kullocetur, et. 
quod praedicius Joliaiiues Walshe respondeat, • 
brevi priedicto non obM ante &c.’ , 

** The next cose is cimt of Rvver nti J Cositis, 
nken from the plea roll of the Exchequer, lliL . 
term, 12 Edw, 4, rot. 7. Here the defendant 
pleads the king’s writ, in which the custom is ■ 
set forth as folJoweth ; 

* Etlwardus Dei gratia rex tcc. thes. et 
baronibus suis de scaccario, snluloin. Cum, • 
secundum consuetudinem in regno nostro' 
Anglin hactenus obtcniain et approbatam, 
domini mngiiutes et milites comitatuum, aa 
cives et buigenses civitatum et burgorum 
ad parlianietita tioatra tie summonitione 
nostra venientes, et in cistieni nioraiites 
scu resideutes, ac eoruin familiarcs ct ser- 

* vieiiles ralioiie alicujiiK transgression is, com- 

* puti, conveutiunis, scu altcrius contractus 

* ciijdscunqiic, dum sic in parliameiitis 

iiustris uiorciitur, arrestari miiitme de- 
beaut, impribonari, implacitari.’’ Ec 

jam ex gravi querela &c. vobis inaudamus 
quod, si itn est, tunc placito illi supersedeatis 
oinnino &c. &c. Et priedictus Itobertus 
Cosy II jam defendens dicit, quod ipse ad 
respoiidenclurii non cooipelli debeat, et petit 
judicium et breve praedictiiiii siLi allocari, 

f Et super hoc, piaidictus Johannes Uyver 
peut, quod breve illud, pro eo quod non liabe- 
tur, use unquam habcbalur tabs consuetudq, 
quod magnates Ac. minime debeant implacir* 

* tari, disallucetur.’ 

** Et super hoc, The barons with the advice 
of the judges of both the other courts, reciting, 
verbatim^ their opinion in the former case of 
W'alsh and Donne, ’ That no such custom ex* 

* isted to prevent their being impleaded,’ disalr 
low the writ.” 

Mr. llauell refers his readers to Prynn’s Ob- 
servations on these two cates in the 4th Re- 
gister, p.' 762, > as containing matter of much 
parliamentary instruction, but I have not now 
an opportunity of making sucli reference* 

Mr. Hargrave [See his Preface to lord 
Hale's Treatise on m Judicature of the Lords* 
House, p. cxxxix.] possesses a VC17 full report id 
MS. of Lord Chief Justice Bridgeman’s learn- 
ed judgment in the Case of Benyon and Ere* 
fyn, C. B. Trin. 14 Car. 2, in wbicli after a 
very extensive investigation of the law upon 
the subject, the authority of ihe judges to take 
conusance of questions of Privilege of Pafliai* 
ment is asserted, and tliat authority %vas ac- 
cordingly exercised in that Case. 

Tbit topic of the unscttledness of the Xor W 
CeninelM* FwUamtnii, might be ealaiged bf 
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Ximk will netttf n «n answer hj meHCogprs of 
their own. 

f A<i Meisage from tlie Lords by sir 
IVillif^m Beversham, and sir Samiiei Clarke. 

Mr. Speaker, The Lords have considered 
of the Message received from the HtHise of 
Commons, conderning privilege in case of 
sir John Fagg, and do return this answer. 
That the House of Commons need not doubt, 
but that ** Che Lords will have a regard to the 

Privileges of the Houm of Comnsons as they 
^ have of their own.*’ 

Jl#e^ 8.^A Committee was appointed to 
inspect the Lords Journals, to see whuc entries 

the introduction of other particulars, such for 
instances, as the anciently contested question, 
Whether Privilege of tlie House of Commons 
should be enforced hy Writ of ,Privilege 
(operating as a supersedeas), or the Speaker’s 
Letter (operating as a prohibition or in- 
junction) ; the attempt made by the House 
of Lords, and successfully resisted by Chief 
Justice Holt, to compel that magistrate to 
give the reasons of his judgment in Hex v, 
Kuollys [See die Case, ia/re,] ; the sharply- 
mooted qumtion whctlier proceedings upon im- 
tieachtnents are abated !)y dissolution of par- 
Imuienc ; the changes in practice set forth 
by Mr. Hargrave in his learned opinions on the 
Cates of Bond and Butler and of Perry [See his 
Juridieal Arguments and Coliectious.J ; the 
uncertainty which prevailed as to the course to 
be pursued when die exercise of the royal func- 
tions was interrupted by his majesty’s illness 
sti 1788; the questions frequently agitated 
and ^ perhaps not yet finally set at * rest, con- 
cerning the Bishops* right of judicature in cases 
of blood, and the i/irds* interference in money 
biifa. See also in Lord ShaHesbary*s Case, a. 

р. 1677, the proceedings in the Ilonve 
of Lords against him and other peers, and the 
order fur roMinduig the same. Bgc enough 
has already been said upon the subject. 

^ All privileges, ** aays Blaokstone, ** which 
derogate from the common law are now at an 
end, save only as to the freedom of the mem- 
ber*k person : which hi a peer, by the priviU >ge 
of peerage, is for ever saered and inviolable ; 
and in a commoner, by the privilege of parlia^ 
meat, for forty dnya after every prorogation, 
and forty days before the next ppppinied 
meeting [g Lev. 73.] ; which is now in edect 
Wi Long as the parUamtfit HabstsU,it seldum be- 
ing^ prorogued Tor more ihao fourscore days u 
a time. As to aH other privileges which ob- 
^ruetthe ordinary course of jusuce, they wore 
xeatrained bj the statutes 13 W. 3, c. 8. 3 
god 8 Aime c. 18, and li Geo. 3> c. 34, cod 
we Qow totally abolished by ttaiute 10 Geo. 8, 

с. 30, which enacts, that any suit nvay at coy 
time be brought agaiost any peer or luember 
of parliament, their servants or any oilier per- 
•on entitled to privilege of pariiarnent ; which 
hbaBaoabaunpeadied oedmayed by pretence 
if iojr lich privilige;. eatept that the pesemi 


are therein made against sir Jabn Fagg a mem- 
berof Uiis House, and to report the same. 

Afey .13. Pr. Shirley ordered by theCommons 
to be sent for in custody, to answer his breach 
of the Privities of this House, in prosecuting a 
suit by petition of appeal in the Lords* house, 
Bgamst sir John Fagg a member of this House 
during the session and privilege of parliament. 

And a Committee is also appointed to in« 
spefct the JUirds Journals, to see what has been 
done in like cases ; and the said sir John 
Fagg is ordered not to proceed, or make any 
answer to the said appeal, without the license 
of this |iouse. 

Afny 14. Sir T.Lee reports from the Committee 

or a member of tlie House of Commons shall 
not thereby be subjected to any arrest or im<* 
prisonment. Likewise, for the benefit of com- 
merce, it is provided by statute 4 Geo. 3, c. 33, 
that any trader having privilege of parliament, 
may be served with legal process for any just 
debt, (to the amount of 100/.) and unless be 
makes satisfaction within two months, it shall 
be deemed an act of bankruptcy ; and that 
commissions of bankrupt may be issued against 
such privileged traders, in iikemauneras against 
any other.** 

By fitat. 47 G. 3, st. 2, c. 40, it. is enacted. 
That when nnyhilUhall be exhibited in a court 
of equity against a member of the House of 
Commuas, a sequestration for non-appearance 
may be obtained, without previously leaving u 
copy of such bill with such defendant. 

Mr. Ilatseli informs ns : 

** On the meeting of the new parlisiment in 
November, 1774, a doubt was conceived whe- 
ther the act winch had fotely passed, and 
which hod taken away all pri%il>ge of parlia« 
meut [the iOth G^o. 3, ch. 30.] frinn the ser- 
vants of members, ought not *o mode 

some alteration in the foi m of the >pt'aker’s 
prayer. 1 confess 1 was of that opininn ; and 
sir Fletcher Norton ot first intended to make 
an alteration, by cluiuiing all the iMomi privi- 
leges, except where the same liafl been varied 
or taken away by any act of parliuinent. And 
accordingly as aoon as he was elected Speaker, 
lie commuiiicaced tliia bis intention to the 
House. However,, upon ftirtlier con.<»ideration 
and crmversatioii with lord Apsley the Lord 
Chancellor, be thoueht it better to abide by the 
ancient fiiriB : Lord Apeley adviaed ibis and 
said, * That as no altenuioa had hat n made 

* formerly on the fwasing of the act in king 
^ William’s time, mating to the privilege of 

* parliament ; and as whatever the Commons 

* claimed, neither the alJoerance of the king, 

* nor Hidaed the claim kaelf, oould be tuppmifd 

< to iaehide privileges not wamaied by hnv ; 

< he was of opinion chat it wtnild be the safer 
« wny, im order in pfoveot any difibenkm which 

* might arise upon an akeratuin, to adhere te 
«. t^ gsofd form; and that he was veadiy to 

* gtee the loo^a inmwr in the aoeustomed 

* wonb/ Sir Fklgho MortiMi ar^nimngid in 
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appointed to inspect the Joornais of the House 
of Lords, and the entries therein, in the case 
between Dr. Thomas Shirley uiid sir John 
Pagg a member of this House, That the 
Committee had perused the Lords* Journals, 
and found the entries to he as follows : 

April 30. Thomas Shirley, esq. presented a 
Petition to the Lords. 

Ordered, That the said sir John Fagg may | 
ba\e a copy of the said Petition, and pul in 
his answer thereunto, in writing, on Friday 
die 7th day of May next, at ten of the clock 
in the forenoon, if he thinks fit. 

^ May 5. The Cominous send a Message by 
sir Trevor Williams: 

^‘The Knights, Citizens, and Burgesses of 
the House of Commons in parliament assem- 
bled, have been informed, that there is a Pe* 
Uon of appeal depending before their lord- 
ships, at the suit of Thomas Shirley, esq. 
ngaiiist sir John Fagg a member of their 
liouse. To which Petition he is, by their 
lordships order, directed to answer on Friday 
next, and desire their lordships to take care of 
their privileges. 

** Answer, That this House have considered 
of their Message, and will send an Answer by 
messengers of their own. 

Ordered, That the Committee for Privi- 
leges do meet this afternoon, to consider of 
the Message received from the House of Com- 
liions this day, concerning Thomas Shirley, 
esq. and sir John Fagg, a member of the House, 
and senpcli precedent! in the case, and report 
Co tlie House to morrow morning. 

** May fi. The earl of Berks reported, ** That 
the Committee of Privileges having met and 
considered of wlmt was referred to them in 
the case between Thomas Shirley, esq. ami 
sir John Fagg a member of the House of Com- 
mons, and the Message from the House of 
Commons thereupon ; have ordered him to 

this ; and accordingly sent to acquaint lord Ap- 
■iey, that he would make the claim in the an- 
cient form of words, witliout any alteration; 
be did so, and received the usual answer. 

** This matter, therefore, whether at the time 
decider! rtglit or wrong, is now at rest.** 

Upon this Mr. Hatsell, after referring to st. 
12 and 13 W. 3, c. 3, observes : 

** But the diftereiice between this act and 
the statute of the lOtkof Geo. 3, ch. fiO, with 
respect to this queatiou is, that tiie feraier act 
left certain privileges to the servants of mem- 
bers ; so that tine Speaker might still s^ery pro*- 
perly claim those privileges, whatever they 
were : But the laUer act expressly takes away 
firom servnnts all privilege wlmtever, peraoaal, 
as well as privilege ftom imits: It seems there- 
•ftsre rather particular, that the Speaker of die 
House of Commons shonld pray, and the Lord 
Chancellor in his mijesty’s naom should allow, 
firivileges to a set of men^ wfao^ by law, have no 
privilege at alL** 

.. It appears that the chain is ttill asada in the 
ancicBt fonnof wei4i. Sap Cphh^ Pari, Deb. 


report, That the Committee have found that 
the House did reter the business of Mr. Hale 
and Mr. Slingsby,* upon the like Message of the 
House of Commoiis, to the Committee of Privi* 
leges ; who did report to the House, That it is 
the undoubted right of the Lords in judicature, 
to receive and deiermine in time of parliamest, 
appeals from inferior courts, though a member 
of cither House be concert^, that there may 
be no failure of justice in the land ; and the 
House did qgtee with the Committee thereto s 
and thereupon the Committee do humbly offer 
to their lordships, upon this occasion, to take 
the same course, ami to insist upon their just 
rights in this particular, which their loitU 
ships will be pleased to signify to the House 
of Commons, in such manner as tliey shall 
think fit.** 

“ The House agreed with the Committee in 
this Declaration, and ordered the same to be 
entered into the Journal- book of tliis House, 
as their Declaratian, viz. 

** That it is the undoubted right of the Lords 
** in judicatuie, to receive and determine in 
** time of pailiainent, appeals from interior 
courts, though a member of either House be 
** concerned, that there oiay be no failure of 
‘^justice in the land.’* 

** Then it was moved, TIrat the former 
Answer sent to the House of Cuminoiis, in tlie 
case of Mr. Sliogsby ami Mr. Hale, mij|;Ut be 
given now to the House of Commons, in this 
case of sir J. Fagg; and that the Declaration and 
Keport agreed to this day, might he added to it. 

The Declaration lifotesHid was rend, and 
the question being put, Whether this sluiJi bo 
ns a part of the Answer to be given to tho 
House of Commons ? It was negatived. 

** The Answer returned formerly to the 
House of Commons, in the case of Mr. Slingshy, 
and Mr. Hale, was in these words ** I'hat the 
** House of Commons need not d«iubi but that 
** their Jordsliips will have a regard ro the pnvi« 
** viltges of t^ House of Commons, as they 
have of their own.'* 

** 'Die questirm being put, Whether this An* 
swer shall he now returned to the Message 
from the House of Comiuons? It was re* 
solved in the aibrinative. 

** May the 7lh, it was sent accordingly. 

May 7. Whereas ihis «lay was B|*poiiilkd 
for sir Joliii Fagg to put in an Answer lo the 
petition and af»peiil tif Thomas Shirley, esq. 
depcndiiig in tins House, if he thought fit; the 
•aid sir Jolm F:igt: appcmring peMnally this 
day alike bar, sad desiring lunger time to pot in 
an Answer thereunto ; If is thereupon oroered. 
That the said sir John F^g liath hersby further 
time given hiid for putting in his Answer, till 
VFedoesilay neat, hehig the i2th day of this iu^ 
scaat May, at ten o’cl^k in the forenoen.** 

House of Loejm, Mb^ 

ThaLonI MoI> 4B acgu aiBWl tb. Hwmb 

« Sm the (MMUitioM (ro« Uaixmc «MMMRr9* 

ing Uhb Bfcir, «» the *«* e thS ,GV*«r 



That gpiog out of this House into the 
CAj^Hpr* Thoiiias Shirley^ calling to his lord- 
Ittniy That a messenger of the House , 
had arrested him, by virtue of a 
Wmwit under the Speaker's hand, dated tlie 
14lh or this instant May ; and told |iiin he 
sfould not leave him, but follow him until he 
submitted himself: upon this, the messenger 
came to the lord Mohan, and delivered him 
the Warrant ; who having read it, the oihcer 
would have snatched it out of his hand ; but 
his lordship told him, he would carry it where 
another use should be made of it.’'. 

And his lordship presented the said Paper 
to this House ; winch was read as followeth ; 

^ By virtue of an orders made the l^th day 

* of.May 1G75, by the honourable the House 

* of Comiiions assembled in parliament, these 

* are to require and . authoriae you forthwith to 

* apprehend Dr. Thomas Shirley, and bring be- 

* fore the House, to answer his breach of pri- 

* vilege, in prosecuting a suit^ by petition ofap- 
. * peal, in theJLotds Mouse, hgainst sir John Fagg 

^ a member of this House : And for so doing, 

^ this shall be your Warrant. Given under my 
^ band on Friday the 14th day of May, in the 

* 27tbyear of the reign of our sovereign lord king 

* Charles the second, &c. Anitoqu^j Domini 

^ 1675. ‘ Edward Seymour, Speaker.’ 

To tif James Northfulk knight, one of 
his majesty’s' serjeants at arms in ordi- 
nary now attending the hon. House of 
Commons, his deputy or deputies.” 

The House took this matter into considera- 
tion, as being a violation of their Privileges. 
And after some debate, a question being put. 
Whether Dr. Tbums*)s Shirley shall be now 
called in ?” It was resolved in the oihnnative. 

Upon this Dr. Thjnias Shirley, Patrick Por- 
Ur, and Richard Clayton, were eaaroined, upon 
oath, at the bar, concerning this business. 

After a further debate, it is ordered, That 
this Message should be sent to the House of 
Commons ; viz, ** That the Lords spiritua 
oind temporal iu parliament assembled, having 
received a Warrant brought before them, for 
the apprehending Dr. Thomas Shirley, signed 
« £dw. Seymour, Speaker,” which they have 
herewith sent to be shewed to the House of 
Obmmons, do desire to know from that llouse^ 
whether it be a Warrant ordered by that House 
or no ?” 

This Message was sent by sir M. Branipston 
eind sir Wm. Glascocke : who are to let the 
House of Comroons know, ** That they are ap- 
^ imiated to return with the origimd Warrant.’’ 

Houss OF COMUOKS, Moy 14. 

Sir John Fau put in his Answer to the pe- 
titiPn.of Mr* Shirley .*-A debate arising there- 
upon, toucbina the orivilege of the House, 
Revived, ^^at we Appeal brought hy Dr. 
Shirley iu th|e House of Lords, against sir John 
;^ai^amei»lier of tliis House, end the pro- 
.eg^ingp tbereupoot ere e brench of the un* 
dOttbteiiright end jprivilf gsi of U|is House.” 


The House of Commons being informed, that 
the Warrant of this House for taking of the said 
Dr. Shirley into custody,, was forcibly taken 
way and detained from the Serjeant at arms , 
lis deputy, attending this Mouse, by the lord 
Mohun ;”And the Serjeant's deputy being call- 
ed in and examined as to the matter of fact 
;ave this testimony : 

** That lie found Dr. Shirley in the inner 
ioblly of the House of Lords, uud that ha can.ie 
;o him, and desired to speak with iiiin, and ac- 
quainted him that he had a warrant from the 
Mouse of Cotiiinons to apprehend him, aud de- 
sired to know, whether he could shew him any 
reason to excuse him, that he might not serve 
:he warrant on him : and that he likewise told 
iiim, that he would not execute the warrant on 
him in that place, but desired of him, timt he 
would go along with him •freely; and that in 
case he would not, he would take his oppor- 
tunity in another place. 

And that the sniti lord Mohun coming in, 
in the mean time, rerpiired him to shew his 
warrant ; which he producing, the lord Molitin 
laid hands on it, and held it so fast, that it was 
in danger of being torn, and that therefore he 
was forced to part with it, and de^irin;^ to have 
it again, the lord Mfdmn refused it, hut car- 
ried the warrant into the House of Lords. 
That Dr, Shirley afterwards refused to go along 
with him, saying, that he was not then his pri- 
soner ; and that several persons interposing, 
the doctor escaped from tliem.” Upon tlcbate. 

Resolved, ** That a Message be sent to the 
Lords to cnmpltiin of the lord Mohun for 
ibrcibly taking away and detaining the arrant 
of this House, from the ti.-'pury serjeant at arms, 
for taking of Dr. Shirley into custody; and to 
demand the jnsrice of the Lords House against 
the said lord Mohun.” 

And that ilit? lord Ancram do go up to the 
Lords with the Message. 

Ordered, That Mr. Speaker do issue forth 
a new warrant to the serjeant at arms attend- 
ing this house, for apprehending Dr. Thomas 
Shirley, to ansa er his breach of privilege, for 
prosecuting a'suit by petition of appeal in the 
Lords House, against sir John Fagg a member 
of this House, duriug the session and privilege 
of parliament. 

House of Lords, Majf 14. 

A Message was brought from the Commone, 
by the esrlof Ancram and othera, to this effect : 

** My Lords ; 1 am commended, by the 
knights, citizens, and burgesses of the House of 
Commons, to complain to your lordships of the 
lord Mohun, for forcibly taking, aad detaining 
from the deputy serjeant of this House, the 
warrant of this House, for the apprehending 
of Dr. Thomas Shirley ; and demand the 

* Possibly father of the Lord Moimn whe 
was twice tried for murder. See the coses a. d. 
1693, and 1699 infra. In the first of thosp 
ca^ the iord-bigh-steward speaks to bim aa 
being at that time a very, young maa.. ... 
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justice of your lordships n^ainst lord Moliun«” 
Ordered, Thnt this Answer be returned to 
this Messa^re brou<;ht from, the House of Com* 
tnons : ** That tins House hath considered of 
the Message, and the matter therein complained 
of ; and do find thut the lord Mohuo hath 
done nothin;; herein but what was according 
to his diity.” 

The inesseiigecs w'ere called io ; and the 
lord-keeper gave them the an3v\er ahovesaid. 

. Whereas Thomas Shirley, esq. his majesty^ 
physician in ordinary, hath a cause depending \ 
in thi^ House, by way of appeal, against sir .John : 
Fagg, a member of the House of Commons, < 
and, by law and course of p'trliuinent, ought 
to have priiilege and freedom from arrest : 

It is ordered, hy tlic Lords spiritual and tern* 
poral in parliament assembled, That the' said 
Thomas Sliirley be, and he is hereby, privi- 
leged and protected accordingly, by the autho- 
rity of this House, during the depending of his 
said cause in this House ; and all persons what- 
soever are hereby prohibited from arresting 
or otherwise molesting the said T. Shirley upon 
any pretence whatsoever, us they and every of 
thtMii will answer the contrary to this House.'* 

House of Commons, Mny 15. 

The lord Ancram reports, from the Lords, that 
ke had in obedience to the coinniands of the 
House ofCommons attended the ijords,Rrid deli- 
vered the Message concerning the lord Moliun's 
taking away and detaining the warrant fornp- 
rehendiiig Dr. Shirley : And that the Lords 
ad returiietl this Answer ; 

Gentlemen of the House of Commons ; 
The Lords have considered of your Message, 
and of the c<imphnnt therein ; and they return 
you this Answer, That they tind lord Alohun hath 
done notliing but what is according to hisdury.^' 

' Re>olved, That the appeal brought by Dr. 
Shirley in the House of Lords against Sir 
John Fagg, a member of the House of Com- 
mons, and the proceedings thereupon, is a 
kreach of the undoubted Rights and Privileges 
of the Honse of Commons ; and therefore the 
Commons desire, that there be no further pro- 
ceedings in tl^at cause, before tlieir loi-dships. 

Ordered, That a Conference be desired 
with the Lords concerning the privileges of this 
House, in the Case of sir John Fagg.; and that 
fir Thomas Lee do go up to the Lords to de- 
aire a Conference. 

A Message from the Lords by sir Monde* 
ford Brampston, and sir William Glascock : 

Mr. Speaker ; We are commanded to let 
this House know, that the Lords spiritual and 
temporal assembled in parliament, have re- 
ceived a Warrant, signed Edward Seymour, 
which they have appointed us to shew you ; 
and desire to know, whether it be a warrant 
ordered by this House 

The matterof the Mess^e being debated 
the question being put, that the wora ^ unpar- 
• liamentary,' be part of the Answer to the 
Lords Mess^.— It passed in the negative. 
Bietolved^ Thnt the messengers be called iuj 
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and that this Answer be retemed,^* That this 
House will consider 6f the Message.’* 

The ines^ngprs being called in, Mr. Speaker 
does acquaint them, that the House will con* 
sider of the Message. 

Resolved, That the Melsage last received 
from the Lords, is an unparliamentary Message. 

Resolved, That a Conference be desired to 
he had with the Lords upon the subject-matter 
of the last Message received from the JLurds. 

Resfdvcd, That it be referred lo Mr. .Oar* 
raway, &c. to dmw up Reasons to be ofiered at 
the said Conference. 

Then the House being infermed, that there 
is a cause upnii on appeal brought up by sir 
Nicholas Stoughton, against Mr. Onslow, a 
member of this House, appointed to be heard 
at. the bur of the Lords House : 

Resolved, That a message be sent to the 
L()rds to acrpiuiiit them, that this House has re*- 
ceived inforciialioti that there is n cause upon 
an appeal brought by sir Nicholas Stoughton 
against Mr. Onslow a member of this Ilouse^ 
appointed to be heard at the barof tlieir House, 
•11 Monday nest ; and to .lesirt^ tlieir hirdships 
to have regard to the privileges of this House : 
And that sir Richard leinple do go up with the 
Message to thu l^ords. 

Ordered, That Air. Onslow do not appear 
any further in the prosecution of the Appeal 
brought against him by 8t^<( icholas Stoughton, 
in the House of l^rds. w 

Ordered, That sir Nicholas Stoughton be 
sent for in custody of the seijeant at arms at- 
tending this IJoiise, to answer his breach of 
privilege in prosecuting n suit in the House of 
Lords, against Arthur Onslow, esq. n member 
of this House, during the session and privilege 
of parlininent. 

Resolved, That whoever shall appear at the 
bar of the Lords House, Co prosecute any sui^ 
against any member of this House, shall be 
deemed u breaker and infringer .of the rights 
aud privileges of this House. 

House of Louds, May 17. 

The Messengers sent to the House of Com* 
mons on Friday last, with the Afessage cem- 
ceriiing the business between Dr. Tho. chirley 
and sir John Fagg, return with tliis Answer : 

That tiiey have delivered their lordships 
Alessage, with the warrant, to the House of 
Commons ; who return this answer. That they 
will consider of their lordships Message, as to 
return of the warrant (which they demanded), 
they had nu answer from the House of Coiamoos. 

A Petition of sir Nicholas Stoughton Uras 
read ; complaining, ** That there is an Ordet of 
the House of -Commons issued our, to attach 
his person, and so de|mye him of hit liberty 
from following his A^aal depending io this 
House against Mr. Onslow.” 

A Message was brought from tbs Honseof 
Commons, by sir Thomas Lee and others ; who 
did, in the 'name of the Ilouse of Copajminigi 
desire a Conference, touching their 
in the cast of sir Jolio Fagg^ . 
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'^Thc ^mwer reCviticd w«s : Th^t Ui» House 
Agrees to A Conference, oiui do appoint the 
taoM to be presently, iii the Painted Chamber, 
llie lATcbKeeper, the Lord^Priry-seal, £• 
BridgWHtt*r, F4. B*ilinbroke, E. bhnftabury. 
Bp. Saruin, Bp. Rochester, Ld. Hollis, were 
appointed reporters of this Conference. 

The House was adjourned during pleasure, 
and the Lords went to the Conference : which 
being ended, the House was resumeil. 

Then the Lord Keeper and the rest of the 
lU^orters gave the Hou^e a Report of the ef- 
fect of the late C'onfcrrnce which was, 
** to communicate to their lordships, by 
Richard Temple (who said he was appointed by 
the House of Cointnnns to communicate to you), 
'a- Resolve of that Hou*>e ; viz. Resolved, &c. 
That the appeal brought by Dr. Shirley, in the 
House of Lords, against sir Jolin Pagg, a mem- 
ber of tlie House of Commons, and the pro- 
ceeding thereupon, is n breach of the undoubted 
rights and privileges of the House of Commons ; 

therefore the Coinnions desire, that there 
be no furtlier proceedings in that cause before 
their iordsinps.'’ * 

The House took the matter of this Confer- 
ence into consideration ; and, after a serious 
debate, itinde this declaration following ; 

The Lords do order and declare. That it 
is the undoubted right of the Lortls, in judica* 
««re, to receive and^etermine, in time pf par- 
liament, appeals frM ifderior courts, though a 
sneniher or either House be concerned therein, 
that there may he no failure of justice in the 
laud ; and from this right, and the exercise 
thereof, the Lords will not depart." 

A Message was brought from die House of 
Comninns, by sir Richard Temple and others : 
To acquaint their lordships, that the Commons 
bavc received information, that there is a cause 
upon an appeal brought by sir Nicholas Staugli- 
ton against Mr. Onslowe, a member of the 
House of Commons, to be heard at the bar of 
their Lordships House on this day ; and to de- 
airc their Lordships to have regard to the privi- 
of tlvs House of Commons. 

^le Messengers were called in ; and had this 
answer returned to their Message: 

** That the Lords have considered of their 
Message : and do declare, That it is tlie uti- 
doabCM ri^ of the Lords, in judicature, to re- 
eeivt and aetermine, in time of parliament, ap- 
pealv from inferior courts, chough a member of 
either House be concerned therein, that there 
nay be no failure of justice in tbe land; and 
Ibem tlm right, and the eiercise thereof, the 
Lords will not depart." 

Tbe House, taking the petition of sir Nicho- 
InSmughton into consideration, made this en- 
leiMCMer 

^ Upom rending tbe petition of sir Nickelas 
SUughton; shewing, Tnnt, having an appcnl 
depending in cUs House, against Arthnr On- 
ikw, ceil, n meetber of the House of Com- 
Wume^ be 19 in daiwer of being arrlested, hy an 
etsheofthe House ef Common^ for diet ap- 
penlj end therefore pmyetb the preieotioii of 


this House, that lie may have libeKy to prose- 
cute ius said appeal with freedom : It is there- 
upon Ordered, That the said sir Nicholas 
Staughton, and his attomev, and -such other 
person or persons as he shall employ in prose* 
cutiiig the said appeal before this House, be, 
and are hereby, privileged and protected ac- 
cordingly by this Ilniise, during tne depending 
of the said appeal before this House ; and oil 
peri/ons whatstiever are hereby prohibited from 
arresting, imprisoning, or otherwise molesting, 
the said sir M icliolus Staughton, or his said at- 
torney or Agents upon an^ pretence whatsoever, 
during the time aforesaid, as they and every 
of them will answer iJiecontrary to this House." 

Hoase of Cohhons, Jlfiry 17 . 

Sir Richard Temple reports, That the per- 
son appointed bad attended the Lords, and 
delivered the Vote of this House, concerning 
the Appeal brought hy Dr. Shirley against sir 
Jolin Fagg. 

Sir Thomas Lee reports from the committea 
appointed to draw up Reasons for the Con- 
fortriice to be had with the Lords, Reasons 
agreed by the committee; which areas follow, 

** For that the Message is by way of interro- 
gatory upon the proceedings of the House of 
Commons, in a case coiicerninf^ the privilege of 
a member of tliat House, of which they are pro^ 
per judges. For chat tbe matter of the Message 
carries in it an undue reflection upon the 
Speaker of the House of Commons. For that 
the matter of tbe Message doth highly reflect 
upon the whole House of Commons, in their 
lordships questioning that House concerning 
their own orders ; which they have tbe more 
reason to apprehend, because the day before 
this message was brought to them, the warrant 
was owned hy the complaint of tlie House of 
Commons to their lordships, that the same was 
tdtcQ and detained from a servant of theirs, hy 
a peer; which imports, that the question in that 
Message could not be for information only, and 
so tends to interrupt that mutual good cofv»> 
spondency, which ought to be preserved in-, 
violably between the two bouses nf parliamenc. 

House of Cohmons, Jfey 18 . 

Sir Richard Temple reports from the Lord#, 
That he had attended their lordships accord- 
ing to the command of this House, with tbe 
Message in the case of Mr. Onslow : to whi^ 
the Lords returned an answer, which being in 
writing, was delivered in at the clerk^s table, 
and rMkd ; and ie as followeth : 

' Tbe Lords do declare, T^t it is the uif- 
doubced risbt of the L«>ids^ in judicature, to 
receive and determine in time of parliameoe 
appeals from inferior courts, though a member 
of either House lie concerned, that there may 
lie no failure of ju-tire in the land: and Atom 
this right, and the exercise thereof, tlieir lord- 
ships wiN not depart.*' 

The matter of the Lords Answer betng' do- 
bated, Resolved, ** That it is the imdoubted 
right of this House, that none of their asein- 
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bars be summoned to attend the House of 
Lords during the sitting or privilege of parlia- 
ineDt/* 

Ordered, That Sir Henry Ford do go up 
to^the Lords, to desire a Conference upon 
the subject-matter of their Message con- 
cerning the Warrant for apprehending Dr, 
Shirley. 

House of Lords, May 19. | 

The same Lords that reported the last Con- 
ference with the Commons are appointed to 
report this Conference the Lords are going to. 
The House was odjournec^ during pleasure, and 
the Lords went to the Conference ; which being 
ended, the House was resumed. 

The Lord Keeper reported the effect of the 
Conference; which was managed by Mr. 
Powle, who said, ** That the House of Com- 
mons had desired this Conference upon the 
siihject-matter of the Message which the J^ords 
sent to them the 14th of May, concerning the 
Warranter apprehending of Dr. Thomas Shir- 
ley ; to which that House had returned An- 
swer, That they would consider of it; and 
they found great cause so to do, it being a 
strange and unusual Message, and that forlliche 
reasons following : For that this Message is by 
way of interrogatory upon the proceedings of the 
House of Commons, in a case concerning the 
privilege of a mem her of that House, of which 
they are proper judges. 2. For tliat the matter 
of the Message carries in it an undue reflec- 
tion upon the Speaker of the House of Com- 
mons. 3. For that the matter of the Message 
doth also highly reflect upon the whole House 
of Commons, in their lordshijus questioning that 
House concerning their own Orders; which they 
have the more reason to upproliond, because 
the day before the Message was brought to 
them, the warrant was owned, by the complaint 
of the Jlouse of Commons to their lordships, 
that the same was taken and detained from a 
servant of theirs hy i\ Peer; wliicli imports 
that the question in timt Message could not be 
for information only, and so tends to interrupt 
that mutual good correspondency which ought 
to he preserved inviolably between the two 
houses of parliament. Then sir Tliothas Lee 
added. That the House of Commons had here- 
upon resolved. That it was an unparliamentary 
Message.’^ 

Upon this, the House made this Order fol- 
lowing : 

It is Ordered, hy the Lords spiritual and 
temporal in pafliametit assembled, That it be 
referred to the Committee for Priviltges, to 
consider and prepare what is fit to be done 
upon the matters offered this day by the House 
of Commons, at a Conference had touching the 
Message of tlic Lords concerning the warrant 
for apprehending Dr. Thomas Shirley, and re- 
port unto the House ; and that the committee 
meet this aflemoon.^' 

House of Coiluoks, May 20. 

Sir Thomas Lee reports, from the Commit- 
rou vt. 
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tee appointed to draw up Reasons to be offered 
at the Conference to he had with the Lords 
upon the Privileges of this House, contained in 
the Ixirds* Answer to the last Message of this 
House, in the case of Mr. Onslow; which 
Reasons were twice read, and with some al- 
terations at the clerk’s table (upon the question 
severally put) agreed to : which are as follow, 
viz. 

1. l*hat by the laws and usage of parlia- 
ment, privilege of parliament belongs to every 
member of tne House of Commons, in alt 
cases, except treason, felony, and breach of 
the peace ; which hath often been declared 4n 
parliament, without any exception of appeals 
before the Lords. 

2. That the reason of that privilege is, 
that the members of the House of Commons 
may freely attend the public affairs of that 
House, without disturbance or interruption; 
which doth extend as well to appeals before 
the House of Peers, as to proceedings in oiliei^ 
courts. 

3. Tliat by the constant course and usage 
^f parliament, no member of tlic House of 
Coinmons can attend the House of Lords, 
without the especial leave of that House fic3C 

htaiiiecl, much less be summoned or compel- 
led so to do. 

4. If the Lords shall proceed to hear and 
determine any appeal where the party neither 
can, nor aught to attend, such proceedings 
would be contrary to the rules of justice. 

5. Thai the not determining of an appeal 
against a member of the House of Commons, is 
not a failure of justice, hutonly n stispcMisloii of 
proceedings in n particular case, during the 
coiitinuarico of that parliament, which is but 
temporary. 

d. “ I'bat in ca?e it were a failure of jus- 
tice, it is not to be remedied hy tlm House 
of Lords ulouc, hut il may be by act uf parlia- 
ment.'’ 

Then sir Trevor Williams reports from the 
Lords, That he had .\tlended, and desired a 
Conference with the Lords on the Privilege of 
this House, contained in the Lords Answer to 
the Message of this House, in the case of Mr. 
Onslow: And that the Lords will return au An- 
swer by messengers of their own. 

Mr. Powle reports, from tlie Conference 
had with the Lords upon the subject matter of 
the former Conference, concernii^ the War- 
rant for. apprehending Dr. Shirley, That the 
Lords had returned aa Answer to the Reasons 
of this House, delivered at the former Cenfer- 
ence, and are as follow s 

“ llic Lords have appointed this Conference, 
upon the subject matter of the last Conference, 
and have commanded us to give these Answers 
to the Reasons and other matters then delivered 
by the House of Commons. ^ 

‘‘ To the first Reason the Lords conceiv»)| 
that the most natural wny of being mforiifed^ 
is by way of- question ; and seeini; a paper fttM 
which did reflect upon tlm privileges of the 
Lords' House, their lordships would not pro* 

4 D 
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ceed upoo it till thej were aseured it wns owned ’ 
by the llouee of CoiDnions : But the Lords had 
no occasion at that time, nor do they now think 
lit Co enfler into the debate of the House of 
Commons beinff oi* not bein^ proper judges in 
the case concerning the privilege of a member 
of tiiat House ; their lordships necessary con- 
sideration upon sight of that paper, being only, 
how far the House of Commons ordering (if 
that paper was iheirs) the apprehension of Dr. 
Shirley, for prosecuting his appeal before the 
Lords, did entrench upon their lordships* both 
privilege and undoubted rights of judicature in 
the consequence of it, exempting all the mem- 
bers of both Houses from the judicature of tliis 
the highest court of the kingdom ; which would 
cause a failure of that supreme justice, not 
udininistrable in an^ other court, and which 
their lordships will never admit. 

As to the second Ileason, the Lords an- 
swer, TJiat they do not apprehend how the 
^natter of this Message is any reflection upon 
the Speaker of the House of Commons. 

** To the third Reason. The Lords cannot 
imagine how it can be apprelicnded in the 
least to reflect upon the House of Commons, 
tor the House of Peers, upon a paper produced 
to their lordships, in form of a warrant of that 
House, whereof doubt was made among the 
Lords, whether any such thing had been or- 
dered by that House, to enquire of the Com- 
mons, whether such warrant was ordered there 
or no? And without such liberty used hy the 
Lords, it will be veiy hard for their lordships 
to be rightly informed, so as to preserve a good 
aorrespondence between the two Houses, 
which their lonlsliips shall endeavour; or to 
know when warrants in the name of that House 
are true or pretended : And it is so unground- 
ed an apprenension, that their lordships intend- 
ed any reflection in asking that question, and 
not taking notice in their Message of the com- 
plaint of the House of Commons owning that 
warrant, that the Lords had sent their Message 
concerning that paper to the House of Coiti- 
inons, before the Lords had received the said 
Commons’ complaint. 

** But their lordships have great cause to ex- 
cept against the unjust and strained rclloction 
of that House upon their lordships, in assert- 
ing that the question in the Lords’ Message 
could not be for information, as wc aflirm, but 
tending to interrupt the mutual correspondence 
between the two Houses ; which we deny, and 
had not the least thought of. 

. ** Tl\e lords have furilier commanded us to 
say, That they doubt not when the House of 
Commons have received what we have deliver- 
f ed at this Couferenhe, they will be sensible of 
their error, in calling our Message strange, 
unusual, or unparliuiuentary. Though we 
cannot but take nqtico, that their Answer to 
our Message, That they , would consider of it, 
was the first of that kind that we can find to 
have come from that HcMwe.” 

. The question being put. Whether the Hou^e 
be sutisfled with the Uensous delivered by the 


Lords at the last Conference ? it passed in the 
negative. 

Resolved, That a Free Conference be desired 
wiih the liords upon the matter delivered at 
the last Conference ; and that the former 
tiianagcrs do albcnd, and manage the Free Con- 
ference. 

Afdjf SI. 

House resolved on Wednesday next to 
proceed in the further consideration of that 
part of the Message relating to appeals from, 
inferior courts. Sir Trevor Williams ordered 
to go up to the Lords, to desire a Conference 
upon the privileges of this House, contained in 
their Answer to the Message touching Mr. On- 
slow’s case, which he accordingly did ; and 
reports, That the Lords will return an Answer 
thereto by messengers of their own. 

House of Lords, May S7. 

A Message was brought from the House of 
Commons, by Sir Thomas Lee und others, to 
this effect : 

I ' That the House of Commons heretofore did 
I desire a Conference, touching their privileges, 
in the case of Mr. Onslow ; and their lordships 
returned Answer, That their lordships would 
send an Ansiver hy messengers of their own. 
The Hemse of Commons looks upon this as a 
case of great consequence to the privileges of 
their House ; and therefore now desire a Con- 
ference, concerning the privileges of their House 
in the case of Mr. Onslowe.” 

Tlio Lords entered into a sciious debate of 
this Message, and n paper was offered to the 
House, as aw Answer to be returned to this 
Message. The »aicJ PapeAvns read, as follow- 
eth : 

Til <! I.ords have considered of- their Message : 
and bluill be ever ready lo grant the House of 
Commons a Ctmrerciicc, in any thing which 
may concern the privileges of their Ilouse : 
but they find that the desire of this Conference 
is upon the same ground with the former Mes- 
sage of I'^rh instant, which was imon the An- 
swer sent hy tlie Lords in the case of Mr. Onslow 
on the 17th instant, wherein the whole case 
concerns the judicature of the Lords, on which 
they can admit of no debate, nor grant any 
Conference,” 

The question being pnt, “ Whether the An- 
swer which shall he returned to this Message 
from the House of Commons shall be the sub- 
stance contained in this Paper 

It was resolved in the negative. 

Memorandum,, Before the putting of the« 
abovesaid question, these Lords following de- 
sired leave to enter their dissents, if the ques- 
tion was carried in the negative, which accord- 
ingly they did : 

** Because, tliey do humbly conceive, this 
question be.i.g curricul in the negative,, deprives 
this house of the advantage of making use of 
that Answer to the House of „C<nnnioin, whkft 
would have beeo theiiii;M way to have jnsti^ 
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4^ and preserved the right of the Lord^ iti ju- 
dicature upon tills occasion. (Signed) J. 
Bridgwater. Mohun. Stamfokd. Grey 
DE Rolleston. 

Then a second Paper was offered to the 
consideration of the House, and read as ftil- 
loweth : 

** That the Lords did not agree to a Confe- 
rence on the Message of i^lst instant, because 
it was desired upon the Answer sent byithe 
Lords in the case of Mr. Onslow on the 17th 
instant, wherein the whole matter concerns the 
judicature of the Lords, on which they can ad- 
mit no debate, nor grant any conference : but 
this present Message being for a Conference 
concerning the privileges of the House Com- 
mons ; the Lords have agreed to a Conference 
and appoint it to be to-morrow morning, at 
ten of the clock, in the Painted Chamber; 
always provided, That nothing be oflered at 
the Conference that may any wAys concern 
their Lordships judicature.” 

The question being put, Whether this 
Paper shall be the Answer returned to this Mes- 
sage of the House of Commons ?” 

It was resolved in the affirmative. 

Dissentientc, ** Stafford.** 

The messengers that brought tliis Message 
from the House of Commons were called in, 
and had the abovesaid Answer delivered to 
them by the lord keeper. 

Then the House nominated these Lords fol- 
lotving to he reporters of this Conference with 
the House of Commons: Ld. Privy Seal. 
Marq. Winton, Earl Bridgewater, Earl Bu- 
lingbrooke, Abp. York, Bp. Sarum, Bp. Ro- 
chester. ^1^ 

The Instruction^wbe given to the Report- 
ers of the Conference with the House of Com- 
mons to-morrow are, “That they be liijiited, in 
casethe managers of the said Conference from the 
House of Commons shall enter upon any rea- 
sons contrary to the prfjviso ' upon which the 
same was granted, and particularly if they shall 
offer any thing against the judgment of this 
House delivered the 17th instant, in answer 
to the Message brought by sir Richard Temple 
in the case of Mr. Onslow, the Reporters shall 
withdraw from the said Conference, and resort 
to tiic Lords, without further attendance.” 

House of Commons, Majf 28. 

Sir Thomas Lee reports, from ilie Committee 
to whom it was referred to draw up Reasons to 
be offered at a Conference to be had with the 
Lords upbn the subject-matter of their Answer 
to tfie last Message of this House, in tlie case 
of Mr. Onslow, aev^ral Reasons agreed by the 
said committee ; which he read in liis place, 
and afterwards delivered the same in at the 
clerk's table ; where the same being twice read 
were, upon the question, severally agreed unto, 
and are as follow, viz, 

<« For that the Commons desired a Confer- 
ence upon their privileges concerned hv the 
Lords’iUswertom Message sent to i^e Lords the 


IGth of May, in the case of Mr. Onslow ; their 
lordships have not agreed any Conference ia 
the case of Mr. Onslow ; but have only agreed 
a Conference concerning their privileges in ge- 
neral, without reference to the case of the said 
Mr. Onslow ; which was the only subject-mat- 
ter of the desired Conference. 

“ The limitation in the Lords* agreement to a 
Conference, with proviso that nothing be offer- 
ed at the Conference that may any way con- 
cern their lordships judicature, is in efiect a de- 
nial of any Conference at ail, upon the subject 
on which it was desired ; which ought not to 
be; the judicature which tlicir lordships claim 
in appeals against a member of the House of 
Commons, and the privilege of that House, be- 
ing in that case so involved, that there can be 
no Conference upon the latter, without some 
way touching upon the former. 

** That this manner of agreeing to a Con- 
ference with any limitation or proviso, is against 
the course of proceedings betwizt the two 
Houses of parliament, in coming to Conference; 
and doth seem to place a power in the managers 
of such Conferences, to judge whether such 
provisos be broken or not ; ond accordingly to 
proceed, or break oft* the Conference upon their 
own judgments.” 

House of Lords, May 31. 

A Message was brought from the llouseiof 
Commons, by sir Lionel Jenkins and others : 
To desire a Conference, upon the matter of 
the Lords Answer to the desire of the Commons, 
for a Conference in the case of Mr. Onslow. 

The messengers of the House of C6ininoiM 
were called jin, end hod tliis Answer returned ; 
That the Lords havc .considered.of this Message, 
and will send them an Answer by messengers of 
their own. 

A Message was ^nt to the House of Com- 
inuns, by sir Mundiford Brainpstoti and sir 
William Beversham : That the Lords desire a 
present Conference, in the Painted Chamber, 
upon their not coining to the Conference de- 
sired by them on Thursday last, and by the 
Lords appointed to be at ten of the clock, in tlie 
Painted Chamber, on Friday the ^th of this 
instant May. 

Ordered, That the Lord Treasurer, Lord 
Privy Seal, earl of Bridgwater, earl of Shafts- 
hury, and the lord Holies, do presently with- 
draw, and prepare what is fit to be said to the 
House of Commons at this Conference, and re- 
port the same to the House. 

The Lord Privy Seal reported what the Lords 
had prepared to be said at the Conference ; 
which was read as fulloweth : 

“ The Lords have appointed this Cenferenre, 
out of that constant desire and resolution they 
have to continue a fair correspondence lietiKeen 
the two Houses, which is of ihe essence of par- 
iiameiitary proceedings. — For this end, their 
lordships have commanded us to tell you, That 
they cannot bat take notice of the House of 
Commons failing to be on Friday Inst at a Con- 
ference desired by themselves ; and appointed 
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by the Lords, at ten of the clock, in the Painted 
Chamber. That they conceive it tends to nu 
interruption of all PartiameiUary Proceedings, 
and to evade the right of the Lords, to appoint 
time and place for Conferences/^ 

.The House approvc^d of this, to be delivered 
to the House of Commons at this Conference, i 

Whereas I'homas Shirley, esq. hath an Ap- | 
peal depending in this house, to which sir John 
a iiieiiiber of the House of Commons, hath 
|jiic in ills answer as defendant: it is this day 
ordered. That this house will hear counsel at 
the bar, in the cause upon the said appeal and 
answer, on Tuesday the 8th day of June next. 

Whereas Thi>inas Shirley, esq. hath a Peti- 
tion and Appeal depending in tliis houso^ 
•gainst sir John Fagg, a member of the House 
of (Joinnioiis: Tliis llouse being moved, “ That 
coiiiiirl may Lc assigned to plead the cause of 
the ditid 'I homri.^ Shirley, upon his said Ap- 
ptlil it is nidered, I'hat serjeant Pemberton, 
•Air. Culev, iVr. llicliard Edwards, and Mr. 
Suiiiiu l 'i’ri.'-t, (n:inied for the said Thomas Shir- 
t' y) In', and arc herehy, appointed to manage 
nuii . I i>.r said cause, at the bar of this 
li'jusi . T.. r e iiuft and behalf of*the said Tho- 
mas Shirley, on I'uesday the 8tli day of June 
next, and at sticli •.ihcr times as it shall he de- 
pin intg in tl i.i lamse. 

lloi'KE oi Commons, Moy 31. 

Sir L^riline Jenkins reports, That he had at- 
tended the l.ords, witl» the Mc^snae of this 
Iloii’ic, for a C'Onferenre upon the subject mat* 
ler of tlic l.onis' Answer to the hist Message of 
this lioii«e, in tin' case of Mr. Onslow ; and chot 
the i..i>rds luid •'ent answer, that they would re- 
turn Answer by messengirs of their own. 

A Message from the Lords by sir Mondeibrd 
Brainpsion, and sir William Bevershum. 

Mr. SpeaktM*; llic Lords have command- 
ed us to acquaint you, that they desire a Con- 
ference presently in the T^aintcd Clmmber, with 
the House of (\jnunans, upon their noc coming 
to the Couferciice desireil by them on Thursday 
last, and by the Lords appointed to be at ten of 
the cluck in the Painted Chamber, on Friday 
the S8th of this instant May/' 

The messengers being withdrawn, and the 
Alessage tlebatcd, a present Conference upon 
the question was agreed. And the messengers 
being called in, Mr. Speaker acquaints them, 
that the House had agreed to a present Confe- 
rence. 

Ordere d, That the former members that were 
appointod to manage the fcrnier Conference in 
the case of Mr, Onslow, do attend and manage 
this ponference. 

Ordered, That it be referred to the former 
Committee, who arc appointed to draw up Rea- 
sons, to bo offered at u Conference to be bad 
with the Lords, upon the subject iiuuter of 
their Answer Co the Message of this house, in the 
case of Mr. Onblow; to considrr.ef the matter 
delivered by the I.oi^t at the last Conference ; 
and to prepare and draw up fiirtlicr Reasons, to 
be offered at another Conference to be had 


with the Lords,' upon the subject matter of the 
last Conference. And that the Committee do 
meet this afternoon at five of the clock in the 
Speaker’s citaiuhcr. And Mr, serjeant May- 
nard, and Mr. Sawyer, are to have notice to 
attend the same. 

June 1. 

Sir Thomas Lee reports, from the Committee 
appointed to inspect the Journals of the House 
of Lords, and to see what proceedings have 
been entered, in the case of Mr. Dalmahoy and 
Air. Onslow ; that they had inspected the Lords 
Journals, us to the case of Mr. Dalmahoy, and 
collected what proceedings had been in that 
case; but had no opportunity or time, yet to 
.do it in the case of Mr. Onslow. Which pro- 
ceedings being reported, were read, and deli* 
vered in at the clerk’s table ; and are as fol- 
low, viz. 

** April 19, 1675. The Appeal brought by 
Crispe and Crispe, complaining against a de- 
cree in Chancery made, wherein Mr. Dalmahoy 
is recited to be one of the petitioners ; Cran- 
bouruc and Bowyer are ordered to put in an 
Answer, and Dalmahoy, if he please. 

May 12. Ordered, That this house will 
hear counsel at the bar, upon the petition and 
appeal of sirKicholas Crispe and others, against 
the lady viscountess CTanbouriie, the lady Anne 
Btiwycr, ami Thomas Dalmalioy, esq. and their 
answ'er thereunto, depending in this house, on 
Wednesday the ipth of this instant May, at ten 
of the clock in tlie forenoon ; whereof the pe- 
titioners are to cause timely notice to be given 
to the said defendants, or their agents in the 
said cause, for that purpose. 

' Alay 16. Wherea^il' Nicholas Crispe, 
hart, having an appeal d^Riding in this house, 
against the lady Crnnbourne, lady Bowyer, and 
Thomas Dalmahoy, esq. a member of the 
House of Commons ; hath prayed that counsel 
may be assigned him to plead his cause upon 
the said appeal, and hath named counsel for 
that purpose : 

** li is ordered, That sir John Churchill, ser- 
jeant Peck, seijeant Pemberton, and Mr. Porv- 
ter, named by the said sir Nicholas Crispe, be, 
and are hercoy appointed to open, and manage 
the said cause, on the part and behalf of the 
said sir Nicholas Crispe, on Thursday the 27th 
day of this instant May, at ten of the clock in 
the forenoon ; and at such other times, as it 
shall be depending in this house. 

Upon reading the Petition of sir Nicholas 
Crispe, bart. Tht^inas Crispe and John Crispe, 
csqrs. shewing, that having an appeal depend- 
ing in this bouse against Thomas Dalmahoy, 
esq. a member of the House of Commons, and 
others; they tire in danger of being arrested by 
nn Order of the House of Commons; and tliere- 
fore pray the protection of tliis house, that they 
may have liberty to prosecute their said appeal 
w4li freedom^ 

It is thereupon ordered, That the said air 
Nicholas Crispe, bort. John Crispe, and Thd^ 
mas Crispe, or any of tbem, their or any of 
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their counsel| agents or solicitors, or such other 
person or persons as they shall employ, in pro- 
secuting the said Appeal before this House, be, 
and are hereby privileged, and protected ac- 
cordingly by this house, until the matter upon 
tlie Appeal be determined by their lordships. 
And all persons whatsoever are hereby prohi- 
bited from arresting, imprisoning, or otherwise 
molesting the said sir Nicholas Crispe, J|>hn 
Crispe, and Thomas Crispe, or any of tltm, 
tlielr or any of their counsel, iigenis, or solici- 
tors, upon any pretence whatsoever, during the 
time prefixed, ns they or such 4if them will an- 
swer the contrary to this house. 

“ May 26. The cause between sir Nicholas 
Crispe, Ac. plaintiffs, anc) Thomns Dalmahoy, 
esq. jdefendunt, appointed to be heard the 27tb, 
was ordered to be beard the 28th May. 

** May 27. Upon reading the petition of sir 
Nicholas Crispe, com plaining, that the counsel, 
assigned him by this house, to plead his cause 
at the bar, wherein 'Mr. Dalmahoy is one of 
the defendants, do refuse to plead for him in 
this case, in regard of a vote of the House of 
Commons; sir Nicholas Crispe was called in, 
and testified, that he shewed the order of this 
bouse to seijeant Peck, serjeant Pemberton, 
sir John Churchill, and Mr. Porter. 

Whereupon it is ordered, That whereas sir 
John Churchill, seijeant Peck, serjeant Pem- 
berton, and Mr. Porter, were by order of this 
house, dated on the 19th instant, assigned to be 
of counsel for sir Nicholas Crispe, John Crispe, 
and Thomas Crispe, in their cause depending 
in this house against Thomas Dalmahoy, esq. 
a member of the House of Commons, and other 
defendants, at such time as the said cause shall 
be appointed to httgaleaded at the bar of this 
house; having* a^roiqted tn hear the said 
cause by counsel on both sides, to-morrow at 
three of the clock in the afternoon : it is this 
day ordered, That the said John Churchill, 
serjeant Peck, serjeant Pemberton, and Mr. 
Porter, be, and are hereby required, to appear 
at the hnr of this house, to-morrow, at three of 
the clock in the afternoon, as counsel to plead 
rii the said cause, on the behalf of the said sir 
Nicholas Crispe, John and Thomas Crispe, as 
they will answer the contrary to this house. 

** May 28. Counsel heard at the bar on both 
parts, upon the Petition and Appeal of sir 
Nicholas Crispe, &c. and the answer of Diana 
viscountess Cranbourne, &c. and Thomas Dal- 
maboy, esq. put in thereunto, concerning a de- 
cree in Chancery : Resolved, the petition and 
decree be dismi»ed. 

May 28. This day the house beard the 
counsel of sir Nicholas Crispe, John Crispe, and 
Thomas Crispe, upon' their petition and ap- 
peal depending in this house; and also tne 
counsel of the lady Bowyer, and Mr. Dalina- 
hoy, upon their answer thereunto ; and after a 
serious consideration thereof, the question be- 
ing put, Whether this petition and appeal shall 
be dismissed this Housed 

It was resolved in the affirmative. 

Mr. Serjeant Pemberton, air John Churchill, 


Mr. Seijeant Peck, and Mr. Portor, attending 
at the door, in obedience to the order of this 
house; and being severally called in; Mr. 
Speaker did severally acquaint them, that they 
were summoned to give an account to the 
house of their appearing as counsel at the bar 
of the House ot J^irds, in the prosecution of a 
cause depending upon uii Appeal, wherein Mr. 
Dalmahoy, a member of this liouse, is con- 
cerned ; in the tURiiifest breach of the order orf 
this house ; and giving up, as much as in them 
lies, the rights and privileges of the Commons of 
Engiaftd. 

And they having answered, and made their 
excuses to the eflect following, That they had 
no notice of the Order or Vote of this house, but 
what they had heard in common discourse 
abroad ; and because they conceived Mr. Dal- 
mahoy, a member of this house, might he con- 
cerned, they refused several times to appear as 
counsel, or to accept tlieir fees: hut being as- 
signed of counsel, for sir Nicliolas Crispe ; and 
an Order of the liouse of Lords being served on 
them, to attend, at their peril ; and that then 
attending; and Mr. Dalmalioy having put in 
liis Answer in the Lords liouse, and not in- 
sisting on his Privilege afterwards; and the 
counsel for the lady Bowyer, who was the prin- 
cipal party concerned, denying to be of counsel 
for Mr. Dalmahoy ; they conceived they might 
safely appear as counsel, without breach of the 
Order, or invading the rights and privileges of 
this House; which was not intended by them. 
And sir John Churdiill, by way of further ex- 
cuse for himself> said, that he had witnesses 
ready to prove, that Mr. Dalmahoy was willing 
and desirous to have the business go forward. 
And the said Mr. Serjeant Pemberton, sir John 
Churchill, Mr. Serjeant Peck, and Mt. Porter, 
did all of them hninhly submit themselves to 
the pleasure of the House, if they had in any 
thing misbehaved themselves : 

And being withdrawn; and the matter de- 
bated ; 

The question being put. That Serjeant Pem- 
berton be taken into the custody of the Ser- 
jeant at Arms attending this IJEouse : 

The House divided ; for the Yeas, 154*; for the 
Noes, 146. , 

And so it was resolved in the affirmative. 

Ordered, Thatsegeant;Pemberion,* sir John 
Churchill, Mr. seijeant Peck, and Cliarles 
Porter, esq. be taken into the custody of the 
serjeant at arms attending this house, for their 
breach of the privilege of ^is house. 

* ** During the debate upon*this Resolution, 
some ladies were in the gallery peeping over 
the gentlemen^s shoulders. The Speaker spy- 
ing them, called out, * What Borough do those 
ladies serve for ?* to which Mr. Wm. Coven- 
try replied, ^ They serve for the Speaker s 
, Chamber !’ Sir Thomas Littleton said, * The 
I Speaker might mistake them for geotlenicn 
‘ with fine sleeves, dressed like ladiM: Says 
the Speaker, * I am sure I saw petticoats. 4 
Cobb. Pari. Hi*t. 7S9. 
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A motion being marie, That sir John Tagg, 
a member of this house, who without leave, 
has appeared in the Lords house, and put in 
his Answer to the appeal of doctor Shirley ; 
after the matter of his privilege was, al his 
iilscaiice, ill question in this house, and a mes- 
sage sent up to the Lords, on his behalf ; for 
his . breach of privilege of this house, might be 
sent prisoner to the Tower ; And tJie matter 
being debated ; 

Ordered, That sir John Fagg, a member of 
this house, be sent to ilie prison of the Tower : 
And that Mr. Speaker do issue his warrant to 
the Serjeant at arms attending this house, for 
conveying him to the Tower, to be there kept 
in safe custody, during the pleasure of the 
iiouse, for his odence in iMreaking tlie privilege 
of this house. 

.Ordered, That the lieutenant of the Tower 
of London, do take sir John Fagg, a member 
of this house, into his custody, fur his oQ'ence 
in breaking the privilege of this house; and 
him to detain in safe custody, during the plea- 
sure of the house. 

A motion being made. That Mr. Dalcnahoy 
might be sent to the Tower, for waving his 
privilege, and putting in an Answer to a Peti- 
tion exhibited against him in the House of 
Lords ; but it appearing, that his Answer wm 
ut in, before any thing of the privilege of this 
ouse was in question ; and that he had since 
stood upon his privilege, without appearing any 
further, or making any defence therein ; 

The question being put, that Mr. Dalmahoy 
bo sent to the prison of tlie Tower ; It passed 
in the Negative. 

Ordered, that sir Nicholas Crispe, Mr. John 
Crispe, and Mr. Thomas Crispe, be summoned 
to attend this house to-morrow morning, ten of 
the dock. 

House OF Lords, June 1. 

I nformation was given to this house, by the 
oaths of sir William Waller and Mr. Buchanan, 

That they did see serjeant Peck, sir John 
Chttrchill, serjeant Pemberton, and one more, 
going with a Serjeant at Arms to the Speaker 
of the House of Commons, being in the custody 
of the Serjeant upon account of being commit- 
ted by the Hoii«e of Commons ; and that ser- 

jennt Pemberton desired Mr. Buchanan to ac- 
quaint the Lord Privy Seal, that they were in 
the custody of the Seijeaut at Arms of the 
House of Commons.” 

The like sir William Waller testified. 

, Mr. Buchanan, being called in again, said, 
“ That he discoursing with them as they were 
going into the House of Commons to appear 
there, they told him it was because they were 
of counsel yrith sir Nicholas Crispe.” 

The house entering into debate of this busi- 
ness, appointed the Lord Privy Seal, the earl 
of Bridgwater, the earl of Shaftsbury, and the 
lord Hmles, to draw and pen an Order, in this 
excraordina^ case : to declare the sense and 
resolution of the bouse according to the debate. 


and for the bringing these persons before this 
House to-iiiorrow morning, to be released. 

The Lord Privy Seal reported the draught of 
the ensuing Order; which was read, as follow- 
eth : 

** The House of Peers being made acquainted 
by examination of two witnesses upon oath at 
their bar, that the lower house of parliament 
had ordered into custody of their serjeant, Mr«^ 
Seijeant Peck, sir John Churchill, Mr. Ser-' 
jeant Pemberlon, heard at their lordships bar, 
for doing their duty therein ; and. judging this 
to be a great indignity to the king's majesty in 
this his highest court of judicature in this king- 
dom, and an unexampled usurpation, and breach 
of privilege against the whole House of Peers, 
and tending to the subversion of the govern- 
ment of this kingdom, and a transcendent breach 
on the right atm liberty of the subject, which is 
not to be impeached but by due process of law, 
and being by the law of the land concerned in 
all respects to do themselves and any op- 
pressed subjects right ; do order the gentleman 
usher of the black-rod attending this house to 
repair to any place or prison within the king- 
dom of England where tiie said persons, or any 
of them, or Mr. Charles Porter counsellor at 
law, are, or shall be, detained or held in custody ; 
and from any person or persons detaining them, 
or any of them, to demand delivery ol them 
without fees ; and the said usher of the black- 
rod is hereby empowered to call all persons ne- 
cessary to his assistance herein, and to make 
return of this warrant to-morrow morning, by 
eight of the clock, to this House ; and this 
shall be a sufficient authority on that behalf.” 

** To the gentleman usher of the black 
rod attending this Houa^his deputy and 
deputies ; and to all mayors, sheriffii, 
baililTs, constables, and other his ma- 
jesty's officers and loving subjects, who 
are to be aiding and assisting in the exe- 
cution hereof.” 

The House approved of this Order, and or- 
dered it to be signed by the clerk of the par- 
liaments. 

House of Lords, June 2. 

The gentleman usher of the Black Rod gave 
the notice arl account of the execution of the 
Warrant of this House made yesterday : which 
was to this cifect : 

That be hath met with, serjeant Peck, sir 
John Churchill, serjeant Pemberton, and Mr. 
Porter : and sir John Churchill only was in the 
custody of the Se^eant at Arms attending che 
House of Commons ; whom he took into bis 
care, and required him and the other persons, 
by virtue of his warrant, to appear before the 
Lords in parliament this morning.” 

He further said, That this morning, sir John 
Churchill being in the room adjoining to this 
house, the Serjeant at Arms attending the House 
of Commons came to him, and would have had 
him go along with him as his prisoner : upon 
this the gentleman usher took sir John Church* 
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ill into Lis care, from tlie custody of the ser- 
jeant." 

Then serjeant Peck, sir John Churcliill, Ser- 
jeant Pemberton, and Mr. Porter, were cfdled 
one after another ; and gave the House a large 
and particular account of the proceedings 
against them by the House of Commous, and 
their Seijeaiit at Arms. They all confessed, 

** That they were nil called into the Housf of 
Commons and told by the Speaker, That they 
had subverted aiKl betrayed the liberty of the 
subject and privilege of parliament, in pleading 
for sir Nicholas Crispe, against Mr. Dalinahoy, 
at the bar of the House of Lords.” 

After a serious debate of this business, it was 
proposed, To send a Message, to have a Con- 
ference with the House of Commons to-morrow 
morning, in the Painted-Chamber, upon mat- 
ters of high iuporunce, concerning the dignity 
of the king, Mifl the safety of the government.” 

Then it was laoved, That these words In 
his highest court of judicature”] might be part 
of the Message.”-— And the question being put 
" Whether these words shall be part of the 
Message ?” It was resolved in the Negative. 

A Message was sent to the House of Com- 
mons, by the Lord Chief Jubticc of the court 
of Common Pleas and the Lord Chief Baron : 
to let them know, that the Lords desire a Con- 
ference with the House of Commons, at ten of 
the clock tomorrow morning, in the Painted 
Chamber, upon matters of high importance, 
concerning the dignity of the king, and the 
safety of the government. 

Next, the House thought it requisite to give 
sir John Churchill and the other counsellors 
the protection of this House, to preserve them 
from any future arrests concerning this busi- 
ness.. 

Whereupon the Order following was made : 

** Whereas sir John Churchill both been 
taken into custody by the Serjeant at Arms at- 
tending the House of Commons, by virtue of a 
warrant signed by the Speaker of that House,- 
and that endeavours have been to take Mr. 
Scijeant Peck, Mr. Serjeant Pemberton, and 
Mr. Charles Porter, into custody, by that or 
the like warrant, for appearing at the bar of 
the House of Peers, as counsel for sir Nicholas 
Crispe, in his appeal against Thomas Dalmahoy 

esq. a Member of the House of Commons, as 
upon the several examinations of them at the 
bar of this house, and by other proofs, was at- 
tested : it is this day ordered, That the said 
Serjeant Peck, sir John Churchill/ Seijeant 
Pemberton, and Mr. Porter, and every of them, 
be and are hereby privileged and protected by 
this House : and ml persons whatsoever m 
hereby prohibited from arresting, imprisoning 
or otherwise molesting, the said Serjeant Peck, 
sir John Churchill, Seijeant Pemberton, and 
Mr. Porter, or any of them, upon any^iretence 
of authority whatsoever, for the cause aforesaid, 
as they will answer the contrary to this House. 

Then Serjeant Peck, air John Churchill, serj. 
Pemberton, and Mr. Porter were called in. 

And the Lord-Keeper told them, That this 
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House takes notice that they had done their 
duty, in attending at the bar, as they were 
commanded, in the case of sir Nicholas Crispe 
and others ; and did commend them for it i 
That this House will never suffer those who 
obey their commands to be arrested, or detain- 
ed by any arbitrary or illegal imprisonment : 
That therefore this House had resolved to take 
them into their protection, and for that end 
have caused the Order of this House for their 
protection to be delivered to each of them ; to 
the end that whosoever shall presume to attach 
them may be the more inexcusable, when they 
shall see the Order of this House to the contrary. 
And this House expects from them, that they 
do not presently submit to any illegal imprison- 
ment ; and if any attempt shall be made upon 
them, that tlieii they resort to this House for 
further directions.” 

And then an Order of Protection was deliver- 
ed to each of them. 

A Message was brought from the House of 
Commous, by sir Edward Decring and others : 
To desire a Oonference upon the subject mat- 
ter of the last Conference. 

The Answer returned was ; That the Lords 
have taken their Message into consideration ; 
and do agree to a Conference, as is desired >: 
And they do appoint it to be presently, in tlic 
Painted Chamber. 

The House was adjourned during pleasure,' 
and the Lonls ivent to the Conference; which 
being ended, the House was resumed. 

Then the Lurd Psivy Seal reported the effect 
of this Conference ; which was managed by Mr. 
Vaughan, who said. 

That this Conference was desired by the 
House of Commons upon the matter delivered 
by tlie Lords at thelast Conference. 

The House of Commons do agree with 
the Lords, that Conferences between the two 
Houses of Purliaiiicnt are essential toparlia- • 
mentary proceedings, when they are agreed in 
the usual and parliamentary way : But the 
maimer of the Lords agreement to a Conference 
to have been upon Friday the . 28 th of May 
last at ten of the clock, in the Painted Chamber, 
with limitation and proviso, was siicli as did 
necessitate the House of Commons to forbear 
to meet at that Conference, and gave the first 

interruption to parliamentary proceedings in 

Conferences between the two Houses. 

For that the Conference desired by the 
Commons was upon their privilege, concerned 
in the Answer of the Lords to a Message of the 
House of Commons sent to the Lords tl;e 17 tli 
of May, in the case of Mr. Onslow, to which 
the Lords did not agree ; but did only agree to 
a Conference concerning their Privileges in g^' 
neral, without reference to the cose of the said 
Mr. Onslow, which was the only subject mat- 
ter of the desired Conference. 

The limitation in tlic Lords agreement to a' 
Conference, ^ with proviso that nothing be of- 
ferred at the Conference that may any , way 
concern the Lords Judicature, ' is m effect a 
denial of any Conference at all upon the sub- 



11511 STATETRUtS, 27 Chame8.il 1675.— Owe [IIW 


jcdt upon 'which it wns desired ; which ought 
H^tol^ 

; t€. Xbe judicature wldch the Lords claim in 
tfbuals against a member of the House of 
^q^monsy and the privilege of that House in 
that ciMidy is so involved, that no Conference 
can. be upon the latter, without some-way 
touching the former. 

That this manner of agreeing to a Confe- 
lence with any liinitation or proviso, is against 
the course of proceedings between the two 
Houses of Parliament in coming, to Conferen- 
ces ; and doth seem to place a power in the 
managers of such Conferences to judge whe- 
sUch provisos be broken or not, and accord-* 
ingly to proceedi or break off the Conference, 
upon their own judgments. 

That the particular limitation, ^ that no- 
thing be ofl'ered at the Conference that may 
any way concern the judicature of the Lords/ 
appears unreasonable ; for that your lordsliips 
judicature in parliament is circumscribed by 
the laws of the land, as to your proceedings 
and judgments ; and is, as well as all other 
courts, subject to parliament. 

The House of Commons doubt not but 
tbat^ when the Lords have considered of what 
is delivered at this Conference, the good cor- 
reBpondency which the Lords express they de- 
sire to continue between the two Houses (which 
tlie Commons also are no less careful to main- 
tain) will induce them to remove the present in- 
terruption of coming to Conferences; end 
therefore to agree to the Conference, as it was 
desired by the House of Commons, upon the 
Privileges of their House, concerned in the 
Lords’ Answer to the Message of the House of 
Commons in the Case of Mr« Onslow.*’ 

House 0¥ Comhoits, June 2. 

The House called upon sir James Norifolke, 
the Serjeant at Arms attending this House, to 
give an account of Mr. serjeant Pemberton, 
sir John Churchill, Mr. serjeant Peck, and Mr. 
Charles Porter, who were yesterday committed 
to his custody for their breach of privilege of 
this House: who thereupon informed the House, 
That he was, by force, interrupted in the exe- 
cution of the Order, and they were escaped 
fcom his custody. 

And the matter being debated ; and the 
House altogether unsatisfied with the Account 
given, and the excuse by him made, for not 
executing the Order of this House; 

Resolved, That sir James Horffolke, the pre- 
sent •Serjeant at Arms attending ibis House, 
for betraying his trust, in not executing his 
affioe, accotdiiig'^to the Order of this House, in 
bringing in ewtody sir Jolin Churchill, serjeant 
Peothmon, serjeant Peck, and Mr. Cha. 
Porter, to answer their breach of privilege^ 
against this House, be sent prisoner to the" 
Tower x and that Mr. Speaker do issue out his 
warvant to the lieutenant of tlie Tower, for 
taking hhn into custody. 

Ordered, That his majesty he addressed to 
apfiouit another Segeanc at Anns to attend this 
- 2 


House, in the stead of sir JaiqesNorffolke; itie 
having betrayed his trqst, in not executihg bis 
office, according to the ordgrt and direction of 
this House: and that such members of this 
House, as are of his majesty’s privy council, 
do present the Address of this House to his 
mmesty. 

Whereas sir James Norffolke, Seqeant at 
Arips attending this House, after the order of 
this House pronounced for his commitment to 
the Tower, did withdraw himself, without leave 
of the House ; and being not to be foimd, 
though inqui^ and search was made for him ; 

Ordered, That Robert Read, esq. the Ser- 
jeant at Arms now attending this House pro 
tempore, by direction of this house, do appre- 
hend sir James Norfiblke; and bring him to 
the bar of this House. 

Resolved, That sir James Norfifolke shall not 
any longer have the privilege of this House. 

Ordered, That the thanks of this House' be 
returned to Mr. Speaker, for his great care of 
the honour and service of this House, in issuing 
his warrant for executing the Order of this 
House, for taking the persons into custody, 
which were committed yesterday to the Serjeant 
at Arms. 

Wliereas sir John Cluirchil), Mr. serjeant 
Peck, and Mr. serjeant Pemberton, were, by 
virtue of an Order of this House yesterday, in 
the custody of the Se^eant at Anns then at- 
tending this house ; and, by the negligence of 
the said Sei^eant, have made their escape : 

Ordered, That Mr. Speaker do issue out his 
warrant to Robert Read, esq. the Serjeant at 
Arms now attending this House, to bring the 
said sir John Churchill, Mr. serjeant Peck, 
and Mr. serjeant Pemberton, in custudy to the 
bar of tliis House to-morrow morning, nine of 
the clock. 

House of Lords, June 3. 

Whereas Mr. serjeant Peck, sir John 
Churchill, Mr. serjeant Pemberton, and Mr. 
Charles Porter counsellor at law, have the pro- 
tection of the House of Peers granted to them, 
and every of them, from all arrests and impri- 
sonments, for appearing as counsel at the bar 
of this House, upon an appeal brought by sir 
Nicholas Crispe, against the lady Dowyer, Mr. 
Dalmahoy, and others : 

It is this day ordered. That the lieutenant 
of the Tower'of London, and all other keepers 
of prisons, and gaolers, and ail other persons 
whatsoever, be, and they and every' of them is 
and are hereby, strictly prohibited from arresl- 
ing, imprisonin|;, detaini^, or otherwise mo- 
lesting or charging, the said gentlemen, or any 
of them, in this cast, as they and every of 
them will answer the contrary to this House at 
their peril. 

House of Commovs, June 3. 

Mr. Vaoglian repons, That the Lord Privy 
Seal did manage the Conference ; and bad de- 
livered the ocMtion and intent of the Confer- 
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5 fc« s Wbich Mr. Vai»b>ui did report to tht 
lipii^ to'the effect fouoWiog • vi*. ^ 

. ^ Toe Lords do take notice of the Hoim pt 
^mmons tbcir ordering into, custody of itbejr 
a^eantj, Mr. aeneaiit Peck, sir John ^drchin, 
Mr. seijeant remberton, and' Mr. Charl^ 
Portert counsellors at law, assigned by their 
Jordsliips to be of counsel in an appeal, beiird 
at their lordships bar, in the case of sir Niclio- 
las Crispe, against the lady Bowyer, Mr. Dal- 
mahoy, and others. The Lords in parlia^nt, 
^here his msjesty is highest in his royal estate, 
and where the last resort of judging upon Writs 
of Error, and appeals in equity, in all causes, 
and orer all persons, is uadoubt^ly fixed, and 
permanently lodged. 

** It is an unexampled usurpation, and 
breach of privilege, against the House of Peers, 
that their orders or judgments should be dis- 
puted, or endeavoured to be controuled, or the 
execution thereof obstructed, by the lower 
bouse of parliament, who are no court, nor 
have authority to administer an oath, or give 
any judgment. 

** It is a transcendent invasion on the right 
and liberty of the subject, and against Magna 
Charta, tlie Petition of Right, and mai^ other 
laws, which have proviilecT, that no freeman 
shall be imprisoned, or otherwise restrained of 
liis liberty, but by due process of law.’’ 

This tends to the subversion of the govern- 
ment of this kingdom, and to the introducing 
of arbitrariness and disorder : 

** Because it is in nature of an injunction 
from the lower house, who have no authority 
uur power of judicature over inferior subjects ; 
much less over the King and Lords, against the 
orders and judgments of the supreme court.” 

M We are furtlier commanded to acquaint 
you. That the Lords have therefore, out of that 
justice, which they are dispensers of, against 
oppression, and breach of laws, by judgment 
of this court, set at liberty, by the Gentleman 
Usher of the Black Rod, all the said serjeants 
and counsellor^ ; and prohibited the lieutenant 
of the Tower, and all other keepers of prisons, 
and gaolers, and all persons whatsoever, from 
arresting, imprisoning, detaining, or otherwise 
molesting or charging the said gentlemen, or 
any of tbem, in this case : and if any fierson, 
of what tlegree soever, shall presume to the 
contrary, their lordships will exercise the au- 
thority with them intrusted, for putting the 
Jaws in execution : and we are further com- 
manded to read Jto you a roll of parliament in 
the first vaar of the reign of king Hen. the 
fourth, whereof we have brought the Original 
with us.” 

And a debate arising thereupon ; 

Resolved, That a Conference be desired 
with the Lords, upon the subject matter of the 
last Conference. 

Ordered, That Mr, Speaker do issue his war- 
rant to the Seijeant at Arms attending this 
House, for the apprehending Charles Potter, 
esq. anil bring Ua to the bar of this House, 

vot. VI, 


u> answer the .breach affwivilm oMaciad 
against him; ^ 

A peritibii of sir John ^ leaJt 'iiglh* 
mittiffg.binself to the. Hounded craving 
pardon for his oftbmm, and ptaying, he lUif^ 
be released of his inmnsontnentri 

Ordered, That sir John Fogg be releawd and 
iiilarged from his imprisonment iu the Tower, 

House of Commovs, June 4. 

Ordered, That the thanks bf the House be 
returned to Mr. Speaker, for causing Mr. see* 
jeant Pemberton^ formerly commiUed, li^ 
order of this House, to the custody of the Sei^ 
jeant at Arms attending this House, for m 
breach of privilege, to be seized, and taken 
into custody, in WestminsteMiall, for his 
breach of privilege. 

Tiie House being informed, That sir Jq. 
Churchill, Mr. Seg. Pock, and Mr. Charles 
Porter, who were ordered to be taken into the 
custody of the Serjeant at Arms attending this 
House, are now in Westminster Hall ; 

Ordered, Tbit the Serjeant at Anns now 
attending this House do go with his mace into 
Westmiiister'Iiall, and do execute Uie order ol 
this House, and the warrant of Mr. Speaker 
thereupon, for seizing and bringing in custody 
Mr, Serjeant Peck, sir John Churchill, and 
Mr. Charles Porter, for their breach of the pri* 
vil^e of this House. 

The Seijeant returning, gave eii account. 
That he had executed Uie order of this House, 
and .Mr. Speaker's warrant thereupon ; add 
had brought the said Mr. seneant Peck, sir Jo, 
Churchill, and Mr. Charles Porter, in custody, 
into the Speaker's chamber. 

The - question being put. That sir Jo, 
Churchill be sent to the Tower, for his breach 
of privilege, aud contempt of the autliority of 
this House ; the House divided. For the Y^as, 
15^. For the Noes, 147 : and So it waa* re- 
solved in the affirmative. 

Ordered, That Mr. segeant Peck, for his 
breach of privilege and contempt of the atho- 
rity of this House, be sent to the Tower. 

Ordered, That Mr. serjeant Peosbefcon be 
sent to the Tower, for his breach of privilege, 
and contempt of the authority of lljis House. 

Ordered, That Mr, Charles Porter be sent to 
tlie Tower, for his breach of privilege and con- 
tempt of the authority of this House. ^ 
.Ordered, That Mr. Speaker do issue bis 
warrant to the lieutenant of the Tower,, to 
take into his custody the bodies of air Jolisi 
Churchill, Mr. serjeant Peck^ Mr. serjeant 
Pemberton, and Mr. Charles Porter, for their 
ofience in breaking the privileges, and con- 
temning the authority ot this House ; there 
to remain in safe custody during the pleasure 
of this House. 

Ordered, That Mr. Speaker do issue bis war- 
rant to the Seijeant at Arms now MUmmiig 
tbis*Hoase, to convey sir John Churchill, Mn 
serjeant Peck, Mr. serjeant Pembciton,^iia 
Mr. Cha. Porter to the Tower, there to bwk^ 
in safe custody during the pleasure of tliMi. 

4E 
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>, fat thdr dffiiAcfe in brenkink tbd pri- And farther J» lettifi^, « Tl^ he 

seot in the stkid lobby when toe Speaker of llie 
tloure df Commons brought Mr« serjeant Pem- 
befion up with him, and heard the Speaker gWe 
order to the Serjeant attending the House of 
Commons to secure Mr. serjeant Pemberton ; 
and the door was forthwith locked up, and Mr. 
seijeant Pemberton was presently after carried 
up into the Speaker's chamber/’ 



^ tb^ pri- 

and contemning the auihonty oPthis 

Hot/sjB OF Loans, June 4. 

^as moved, ^*Tfaat titis Rouse would 
proceed to take into consideration the great 
Blench of Privilege committed in Westminster 
Hall this iitornifig, whereof a member of this 
House cun give nn account.” 

Whereupon the Lord Lovelace said, That, 
being in the Court of Chancei^ this morning, 
he end see the Seijeant of the ifouse of Com- 
mons, come down into the Court of Chancery, 
and seize sir John Churchill within the bar, 
and Mr. Porter at the bar : that thc^ refused 
to gd with him, and did read the protection of 
- the Lords : notwithstanding that, he seized 
them ; and would not suflfer Mr. Porter to go 
on in a cause that he was then pleading.” 

Several p^^rsons, that were eyc-witnesses to 
the matter of fact, did deliver their knowledge 
at the bar upon oath, as followeth : 

Nathaniei Reading, esq. saith, That he was 
present in the Court of Chancery, when tfie 
Seijeant at Anns attending the House of Com* 
mods, being accompanied with several of the 
door keepers of that House, and others, went 
into the said Court ; and saw him lay his hand 
upon sir John Churchill, and demanded him to 
go along with him: whereupon the said sir 
John Churchill desired that be might not be 
taken out bf the said Court, tbr that he was 
tinder the protection of the House of l^ords, 
and desirra that the said Serjeant would* hear 
the said protection read; and some part of 
the same was read by the said sir John 
Churchill accordingly. But, notwithstanding 
the same, the said Serjeant took the soid sir 
John Churchill, and forced him to rise up. 
Whereupon the said sir John Churchill, before 
bis being carried away out of the Court, ap- 
plied hhnself to the llonourkble the Master of 
the Rolls, and said, ** That he was very «orry 
** to see that he was so carried away in the 

face of that Court where his majesty was 
** always taken to be ^personally present.” 
And the said sir John Churchill and Mr. 
Chhrles Porter (who read his protection from 
the House of Lords 'to the said Seijeant like- 
wise) vi^ere carried up, by the said Serjeant and 
several others who at tended him, into the 
lobby before the door of the House of Coin- 
moiis, and were clapped up into the little room 
belonging to the said Serjeant ; and t|)e door 
was shut upon them, and guarded by Cary, 
one of Ihe servants ^ belonging to the said Ser- 
jCMlt” 

And he furtlier declared, That going along 
with the said Serjeant, as he was carrying up 
bik prisoners, he said to hitn, That he be- 
lieved tjb^ House of Lords would ill resent what 
hod been done by him ; and that he believed 
ihe Gentleman usher would he sent again to 
demand the prhmners/’ And thereupon the 
sidd Seijeant dcblhred to hitn, That, in case 
the Black Rod came to demand the prisoners, 
Am orduld net ddi^ ditm.** 


^ext. Jasper Churchill, gentleman, testified, 
lliat ne was at the bar of the Court of Chan- 
cery, when the Seijeant at Arms attending the. 
House bf Coroiiioiii<, being accompanied with 
sir Henry Ford and several other members of , 
the said House, and Mr. Goldsborough the 
younger, clerk of the said House, and several 
others of the officers of the said House, did go 
into the said Court ; and saw the said Ser- 
jeant take sir John Churchill by the hand, 
and bring him forth of the said Court ; and 
some of the said Serjeant’s servants laid hands 
on the said sir John Churchill,' and ihcy carried 
him and Mr. Charles Porter into the lobby of 
(he House of Commons ; and the said MK 
Goldsborough, and Cooper the door-keeper 
told him, that thirty or forty of the members of 
the House of Commons went along with them.” 

Then this House being informed, That sir 
William Bevershain and sir Edward Lowe sat 
in the Chancery as ^masters of the Chancery 
when this fact was done they were sent for. 
Who, being come, declared upon oath their 
knowledge in this business. 

Sir William Beversham testified, « That he 
did see the Serjeant of the House of Commons, 
with his tno(;c, ceme this morning into the 
Court of Chancery, the Court then sitting, and 
the Master of the Rolls then sitting judge, 
with two masters (whereof he was one ; and 
the Serjeant did lay hold upon sir John 
Churchill, then sitting within the bar, and 
charged him to go along with him. Upon 
whicti demand, sir John Churchill pulled out of 
his pocket a paper, purporting a protection 
of the Lords in parliament (as he said), and 
retd it to the Serjeant openly in the said 
Court : yet, notwithstanding, the Serjeant 

f mlled him up, and caused him to go along witJi 
litn ; who, before his going out of the Courts 
turned to the bench, and declared, ** That k 
was the first time that any person was taken 
** out of that Court hy any such means,” or 
used words to that effect ; and was then led 
away by the Seijeant. 

lie said further, ** That soon after, the same 
Serjeant came again, with his mace, and took 
liold of Mr. Porter, then standing without Ilia 
bar of the Chancery, and demanded him to go 
along with him : to which the said Mr. Porter 
replied, “ lliat he had a protection from the 
L<irds in parliament,” and openly shewed and 
read the same to the said Seijeant : hoOrheiil, 
the said Seijeant polled him down by the 
sleeve, and led him away.” 

lie testified further, That about lialfa quar- 
ter of an hour after, the safiie Seijeant came 
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^aiD, with liis oiace, into the Court of Chao 
tJemanded segaant Peck ty ^ a!on|^ 
^iin^him ; who made answer^ •• That he had a 
protection from the liouse of Lords, ** and 
sheAd the same unto him : yet, nevertheless, 
the said Serjeant took him out of the said Court, 
and led him away. 

•• That there was a grcut multitude of people 
standing in and about tlte Court when the Mid 
Serjeant did carcy the said persons awa/; so 
as, by reason of such interruption, the Obuit 
could not proceed in their business for some 
time.’' 

Then sir Edward Loire, One of the masters 
of the chancery, declared upon oath, •• That 
he this morning, about ten of the clock, sitting 
in the High Court of Cliaiicery, did see and 
observe the Serjeant of the House nf Commons, 
with his mace, come into the said Court, and 
made towards sir John Churchill, one of his 
majesty’s counsel; and laying his hand on him, 
the said sir John Churchill told the Serjeant. 
^ That he bad the protection of the House of 
Lords ; and, as he believes (he hot being able, 
by reason of the noi^e in and about tlie Court, 
and a crowd of people tlien interposing, to hr ur 
distiuctly), read the same : Which being done, 
die said Serjeant, being within the Court, 
reached over the bar, and in like manner laid 
his hand on Mr. Charles Porter counsellor of 
law (at that time either making or defending a 
motion); who also declared he lu&cl the Lords’ 
protection, and taking it Qut of his pocket,>did 
very audibly read the same all over. After 
which, the Serjeant taking sir John Churchill 
with him, the said sir John, as he was going 
t^way through the Court, turning his face to- 
wards the bench, spoke these, or words to the 
like effect : ( videlicet^) ** I am the first man 
that ever after this manner was taken out of 
this Court, where the king is, or is supposed 
to be personally present.” The said Serjeant 
then, going oii the outside of the bar, took 
down tlm said Mr. Charles Porter from the 
place wl^eiii he stood before the motion was 
over wherein he was engaged.” 

He further said, •• That whilst these things 
as above mentioned were acting, the business 
of the Court was somewiiat interrupted. 

•* That the said Serjeant of the House of 
Commons, about halt a quarter of an hour after 
lie had taken away sir John Churchill and Mr. 
Charles Porter, he came a second time into 
she Court of Chancery, and there t^Msk tnte 
custody Mr. serjeant Peeke, one other of bis 
iaajeaty*s couniMel; but whether the said Mr. 
seijeaiit Peeke did- produce, read, or declare 
he had any protection, he did not observe.” 

Then WilUam Etckf-f e«j. upon^ onth, de- 
clared, •• That he, being this morning at the 
hu’ of the Court of ChaucerV* did see one 
^Mring a mace ^hich was said to he the mace 
oftlte flduSe of Commons) come Into the Court 
of Chancery,' to sir John Churchill ; who uub- 
Kcljr r^ing in die said Coui^t a writing, which 
he dodi ajpprtjhehdf to m thh ^rotgedon of the 


House of Lords, the said sir John Churchill did 
soon after go along wtA the stud Semant: 
and presently after the said' Seneant c^b .to 
Mr. ip^arles Porter, and took him away from 
the said Court ; and almut half a quarter of 
an hour after, the said $eneant came^ to Mr. 
seijeant Peeke, and took him also from the 
said Court,” 

He further said, •• That about one hoor*^ be* 
fore the Court of Chancery sat, he did see Mr, 
serjeant Pemberton go along part of Westmin- 
ster Hall, with the Speaker and the said ^r- 
jeant of the House of Commons ; and did hold 
i\ paper towards the said Speaker and Serjeant, 
which he doth believe was the protection of the 
liouse of Lords.” 

i*aul Bowes, esq. upon his oath, declared, 
•• That he was this morning at tho Court of 
Chsiicery bar, and did see one bearing a iniice 
(which was said to be the mace of the House of 
Commons) come into the Court oif Chancery, 
and did lay his hand upon sir John ChurchiU, 
then in the said Court; and said, ” That he 
arrested him:” And thereupon the said sir 
John Churchill did take out of his pocket a 
paper which he declared to he the protection 
af tlie House of Lords, and did read part of the 
same openly, yyitbout interruption ; and then a 
geuUeman, who was affirmed to be one of the 
Tiouse of Commons, and followed the Seijeant 
who bare the said mace, said, •• Do not let hiin 
fead it,” or used words to that effect. Not- 
withstanding which, the said sir John ChurchiU 
did proceed in reading the said protection; 
and afterwards the said Sei^ant told.bim, 
•• That (notwithstaiidjiig the said psutection) 
he must go with hiss or used words to that 
effect. And tlie said sir John Uturciiill did 
then rise from his seat, and wept with the said 
Serjeant ; and the said Seneant did then also 
put 'forth his hand to Mr. Charles Porter, and 
told him, •• He arrested him And the said 
Mr. Porter did acquaint him, •• That he had 
the protection of the House of Lords and did 
openly read part of the sme; but, by, iea« 
sou of the noise in the Court, be did not Um 
the smne read out: But the mq, 

*• He must go with him and tbeii came to 
the ouiiude of the bar, where the said Mr. 
porter stood, and took liini along with him ; 
aud about half a quarter of an hour after, tbo 
said Sfojeant same into the Co.nrjt of Chamorj 
again, :vitl| his roaeg, aud arrested hit?* sqijfSM 
Pvek^ wh!> r<dd him, •• He haul the ljke.p^oteo^ 
tiun of tlie Ifoiise of Lords;” and die siud $er-f# 
jeuuc did neply, Tliat he had the like warrant 
against him or usi^ words to that effect t 
And. thereupon the so^ seneant Peck did 
go ^lollg wuh tfie o^cer titet Wro the riiacq.” 

The Hbuse hereupon Ordered, That the gea<- 
tieman usher of the black rod attending tfiis 
house' do forthwith attach the body of serjeant 
Topham, at present atcendiffg the iloqse of 
Commons, for having seized and ta ken- 
custody Mr.aerieant Peck, sir Jo^ 

!rfr. seijieani Femberton, and Mr# • 
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,Pdrttr» eontmty to the order and protection of 
tbie Hoitte iFaiited to them, and prodaced to 
him; and tuattbe said Usher of the Black Rod 
is hereby autborized and required to demand 
^ persons of the said sejjeant Peck, sir John 
Churchilii Serjeant Pemberton, and Hr. Porter, 
ftom what person soever he shall find them to 
be in custody of, without paying fees; and 
this shall bo a sufficient warrant in that behalf. 

To the Oentleman Usher of the Black 

Rod attending this House, his Deputy 

and Deputies. 

Ordered, That nn humble Address be made 
to his majesty (by the Lord Treasurer, Lord 
Great Chamberlain, Lord Steward, viscount 
Newport, and the lord Maynard), from this 
House, to desire that his majesty would be 
pleased to appoint another Serjeant to attend 
the House of Coiiinions, in tlie place of ser-^ 
jeantTopham, whom the I^ords have, for some 
great oflTences, ordered to be taken into custody 
by the Gentleman Usher of the Black Rod. 

House of Loads, June 4, p. m. 

A question was propounded : ** Whether this 
House will proceed upon no other business, ex- 
cept what shall be recommended by his ma- 
jesty, till they have received fall satisfaction, 
and vindicated themselves in this breach of 
their privileges.” The question being pii^ 
** Whether this question shall be put?” It was 
resolved in the affirmative. 

Then, instead of putting the question, it was 
ordered, That this Ilouse will proceed upon no 
other business (except what shall be recom- 
mended by his majesty), till they have received 
full satisfaction, and vindicated themselves in 
Ibis breach of their privileges. 

Then the Gentleman Usher of the Black Rod 
gave the House an account of what was com- 
mitted to his care, as followetb : 

My Lords ; In pursuance of your lordships 
Or^ committed to my charge, T enquired where 
Stijeant Peek, sir John Churchill, seijeant Pem- 
berton, and Mr. Porter, were gone ; and being 
. M(b>ined that they were sent by water through 
sir John Cotton”ii garden to the Tower, 1 took 
a |wr of oars, and so I went to the Tower, and 
•went to the lodging of the lieutenant of the 
Tower, and so went op stairs ; and in a great 
room 1 found the said Lieutenant, and in the 
sail! room were seijeant Peck, sir John 
^Churchili, serjeant Pemberton, and Mr. Porter ; 
And so, taking oiy block rod in one band, and 
the Igirds* warrant in the other, I did address 
myself to the said Lieutenant, and told him, 

< That 1 was commi^ded, by the Lords spirt- 
f toal fnd teipsporal in parliament assembled, 

< m j e man d lhe pwrsons of Mr. seri^nt Peck, 

< sir Jolm ClbiUfcmU, Mr. seqeant Pemberton, 
^ and^Mr* Fbitgr t 1 did» therefore, in tlie natae 

* of the Lords spiiitnal and temporal, and by 

* tbeasttbofily or the Mack rod, cqmmaod him 
^ ta deliver me the sifore^named persons.* He 
did'lfoee deeamid to see my warrant? 1 did 


shew it Mm; and he would have shewed me 
his, but I would not look upon it, but demand- 
ed his answer : and be told me, * That they 
< were committed by order of the CbiqpiQ&s, 

* and that he could not release them without 

* their order; and if the Lords did commit any 

* to him, he could nut release them without 
^ their lordships* order.* 

My Lords ; 1 did likewise endeavour to 
ta^ serjeant Topham, according to your lord* 
ships* order and command ; but was inform^ 
that he kppt himself up with Mr. Speaker, in 
the Speaker's chamber, so that I could not 
come at him.” 

The Lord Treasurer reported, “ That the 
Lords oppointed to present the numble Address 
of this Ilouse to his majesty, for appointing a 
new serjeant at arms to attend the House of 
Commons in the place of serjeant Topham, 
have attended his majesty wim the said Ad- 
dress ; who returns this Answer ; That his ma- 
jesty had given order for sending a new ser- 
jeant to attend the House of Commons, before 
vhe Address was presented to him.” 

Ordered, That the Lord Treasurer, the Lord 
Great Chamberlain, Lord Steward, viscount 
Newport, and the lord Maynard, do present 
the humble thanks of this ilouse to his ma- 
jesty, for appointing a new serjeant at arms to 
attend the ilouse of Commons, in place of 
serjeant Topham. 

Ordered, That the humble Address of this 
Ilouse be presented to his majesty, by the 
Lord Treasurer, Lord Great Cluunberlain, Lord 
Steward, viscount Newport, and lord Maj^ 
nard; shewing, That whereas this House di- 
rected the Gentleman Usher of the Black Rod 
to demand the persons of serjeant Peck, sir John 
Churchill, seijeant Pemberton, and Mr. Charles 
Porter, of what person soever he should find 
them in custody of ; and, in , pursuance of that 
direction, finding them to be committed pri- 
soners to the Tower of London by order of the 
House of Commons, repaired to sir Jphn Ro- 
binson, his majesty's Lieutenant of ime Tower, 
and demanded them of him, who refused to de- 
liver them otherwise than by order of the 
Ilouse of Commons ; This House humbly de- 
sires his majesty, that he will be pleased to re- 
move the said sir John Robinson from that 
trust, and to appoint some other person to be 
his Lieutenant of the Tower.** 

The Lord Treasurer reported, ** That he and 
the rest of the Lords have presented the humble 
Address of this House to his majesty, for re- 
moving sir John Robinson from his trust of be- 
ing lieutenant of the Tower ; and his mafesty 
says, he will return an Answer thereunto at the 
first sitting of the House to-morrow.** 

A Messi^e was brought from the House of 
Commons, by sir Ileiiiy Capell, &c. To de- 
sire a Conference, upon the matter delivered 
by thrir lordships at the last Cooforence. 

The Ai^wer retomed was ; That the Lords 
hat'e considered their Message, and will retail 
an Answer by messengeis of their own.. 
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Housb of Commons, June 4, jp. m. 

Ordered, That Mr. Speaker do issue oat a 
warrant to John Topham, esq. seijeant at 
arms now attending this House, to authorize 
and require him, that, if any person or pei^ns 
shall attempt or go about to arrest, imprison, 
or detain him from executing his office, or from 
his attendance upon this House, to apprebf nd 
such persous, and bring them in custody | to 
answer their breach of privilege; and tore- 
quire and authorize all persons to be aiding 
and assisting to him therein. 

Resolved, That John Tophnni, esq. serjeaot 
at arms now attending this House, shall have 
the privilege of this House. 

Resolved, That sir Henry Capell do go up 
to the Lords*, to desire a Conference upon the 
ihatters delivered at the last Conference. 

Sir Thomas l^e reports, from the committee, 
the Reasons agreed to he offered at the Con- 
ference to he had with the Lords, upon the 
matters delivered at the last Conference : 
which were twice read ; and, with some 
amendments made at the table, severally 
agreed ; and are ns followeth ; viz. 

<< Your lordsliips having desired the last 
Conference upon matters of higli importance, 
concerning the dignity of the king, and the 
safety of the government; the Commons did 
not expect to hear from your lordships at that 
Conference, things so contrary to, and incon- 
sistent with, the matter upon vvliich the said 
Conference was desired, as were then delivered 
by your lordships. , 

^ It was much below the expectation of the 
Commons, that, after a representation in your 
lordships* Message of matters of so high impor- 
tance, the particular upon which the Confer- 
ence was erounded, should be only the com- 
mitment of lour lawyers to the custody of their 
own Serjeant at arms, for a manifest violation 
of the privileges of their House. . 

But the Commons were much more sur- 
prized, when your lordships had introduced 
the Conference, with an assurance it was in 
order to a good correspondency between the 
two Houses, that your lordships should ioime- 
jdiately assume a power to judge the order of 
the House of Commons, for the imprisonment 
of Air, cerjeant Peck., sir John Churchill, Air. 
seneant Pemberton, and Mr. Charles Porter, 
to be illegal and arbitrary, and the execution 
thereof a great indignity to the king’s majesty, 
with many other high reflections upon the 
House of Commons, throughout the whole 
Conference; ivhereby your lordships hath con- 
^lemned the whole House of Commons as cri* j 
minal: Which is without precedent, or exam- > 
pie, or any ground of reason so to do.^ 

It is nut against tlie king*s dignity for the 
Hotisg of Commons to punish by imprisonment 
a conimooer, that is guilty of violating their 
privileges, that being according US the khown 
jaws and custom of parliament, and the right of 
their privileges, declared by the kio^s royal 
predecessors in fonner parliemtnts; and^by 
in tbio. 


But your lordships claiming to be the su* 
preme ^urt, and that his majesty is highest 
in his royal estate in the court of judiemure, 
there is a diminution of the dignity of the king; 
who is liighest in bis royal estate, in fuU parlia* 
meat; and is derogatory ' to the authority of 
the whole parliament, by appropriating it ' to 
yourselves. 

* The Commons did not infringe any privi- 
leges of the House of Peers, but only defend 
and maintain their own ; On the other side, 
your lordships do highly intrench upon the 
rights and privileges of the House of Commons, 
denying them to he a court, or to have any 
authority or power of judicature ; which, tf 
admitted, will leave them without any autho** 
rity or power to preserve themselves. 

As to what your lordships call a transcen- 
dent invasion of the rights and liberty of the 
subject, and against Magna Charte, the Peti- 
tion of Right, and many other laws ; the House 
of Commons presume, that your lordships 
know, that neither the Great Charter, the Pe- 
tition of Right, nor many other laws, do take 
away the law and custom of parliament, or of 
either House of parliament ; or else your lord- 
ships have much forgotten the Great Charter, 
and those other laws, in the several judgments 
your lordships have passed upon the king’s sub- 
jects, in cases of privilege. 

** But the Commons cannot find, by Magna 
Charta, or by any other law or ancient custom 
of parliament, that your lordships have any 
jurisdiction, in cases of appeal from courts of 
equity. 

We arc further commanded to ocquaint 
you, that the enlargement of the said persons 
imprisoned by order of the House or Com- 
mons, by the Gentleman Usher of the Black 
Rod ; and the prohibition, ivitli threats to all 
officers and other persons whatsoever, not to 
receive or detain them, is an apparent breach 
of the rights and privileges of the House, of 
Commons: and they have therefore caused 
them to be retaken into the custody of the Ser- 
jeant at Anns, and hath committed them to 
the Tower. 

As to the PArliament-Roll of 1st Hen. 4. 
caused to be read hy your lordships at the last 
Conference, but not applied, the Commons ap- 
prehend it doth not concern the case in ques- 
tion ; for tlint this record was made upon oc- 
casion of judgments given by the lords, t6 de- 
pose and imprison their lawful king ; to which 
the Commons were unwilling to be mad# par- 
ties : and therefore the Commons conceive it 
will not be for the honour of your lordships, to 
make further use of that record. 

** But we are commanded to read to your 
lordships the Parliament-Roll of the 4th of^^- 
ward the Srd, n. 6 ; which if your lordships 
please to conrider, they doubt not but your 
lordships will find occasion to apply it to the 
present purpose.’^ . , - 

Sir lien. Capell reports, that be had attiiid 
cd the Lords, to desire a Conference; and lliat 
the Lords made Answer, that t^ wooM in- 
turn Answer by messengers of their own. 
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Houfs ov Lobbs, Jane o. 

Trcn^urcc reported, « That Ids 
intends to give tlieir lordships an Au* 
to' thi^ir Address about reifioviDg the iieu- 
jtieiiant of the Tower himself; therefore it is 
liw tnmestjr^s pleasure^ that thiy liouse do wait 
upon him in the hanquetting house at Whitehall 
four of the clock this ailernoou ; and his 
desires their lordships would adjourn to 
tl^at cime.^ 

He was further commanded to let their lord- 
ships know, ** That liis niajesW -had sent the 
like Meifsage to the House of Commons/’ 

The lairds agreed to meet here half an hour 
after three of the clock ; and go in a liody to 
'Wbitehalli to attend his majesty. 

House qf Commons^ June 5. 

![y|r. Secretary Coventry acquainted the 
Hdusfi that it was his mnjesty’s desirei that the 
House would adjourn till, four of the clock in 
iHe afternoon, and that botli Houses should at 
tha't time attend him in the hanquetting house 
at Whitehall. 

A de^te arising touching the removal of 
}ofan Tophatn, esq'. Serjeant at Arms in ordi- 
nary, attending the House yesterday, the Air- 
iher debate thereof was adjourned till five of the 
clock in the afternoon. And then the House 
qdjournetl till four in the afternoon. 

House of Lords, June 5, p. m . 

Thq House was adjourned till five of the 
clflTck ; and the Lords went to .attend tlie king 
at Whitehall. 'J'lie Lords being returned, the 
ilouso was resumed. 

Then the Lord Keeper reported, ** That the 
I^rds end Comiiious attended the king, in the 
3anquetling House nt Whitehall, this afternoon ; 
where ids qiajesty told them, he bad something 
to say wliereui he desired he might not be mis- 
^ken, and therefore had put it in writing.” 

Which the Lord Kc^er read as follow eth : 

** My Lords and Gentlemen; 

You may remember that nt the meeting of 
this session, I told you, no endeavours would 
he Yiranting to make the continuance of this 
iMuiVieDt UPpracticgble. 1 am sorry that ex- 
]|je]tience bath so Quickly shewed you the tiuih 
of wf t then fliaid : hut ( hope you are all 
cpnvjnc^ that intent of all this, in the con- 

tri.veiSi is to procure 9I dissuuition. i confess, I 
H as a moAt mpikious design of those 
^ho qre enemies to me and to the church of 
; and were' the contrivers known, f 
^qu\d, not doubt but the dislike of thehr piac- 
.tices would alone he a i^ieaps of banging the 
|^,Usee to, a good understquding. tjlucp I 
prescribe any way how to arrive et the 
plainly my. opi- 

•irW n>e,e.U^ of coining to qny compo- 

canupt be without ad* 
hiitcihg of sQcb full Conferences as either con - 
Vm •??« A*»«l re wns >en qlfeed, 

Wft W of the (hfi^ 

Ol W fm HP*® l>9th 


[ which the matter tvill afford ; for I am not to 
uffer these differences to groa; %o disorders in 
the whole kingdom, if I cgu prevent it ; qpd I 
am sure my judgment shall always be impartial 
between niy two Houses of parliament : but I 
must let you know, that whilst you are in de- 
bate about your privileges, I will not suffer my 
own to be invaded. 

I have nothing more to say to you at this 
tirne ; but to desire, as I did when we met first, 
tbntyou would consider, and not suffer ill mens 
designs to hinder this session from a happy con- 
clusion/* • 

After this, his majesty said to the Lords, 
** That he would give them an Answer 10 their 
Address concerning the removal of the Lieute- 
nant of the Tower, so soon as tiieir lordships 
should return to tlieir House ; thinking it not 
fit to do it before the House of Commons.” 

Then the Lord Treasurer reported, That 
his majesty's Answer to the L^is* Address, for 
the removing sir John Robinson from being 
Lieutenant of ihc Tower, is. That his majesty 
hath considered the circumstances of thi>t mat- 
ter, and is iio.i satisfied how with justice he can 
remove him.” 

Houses OF CoMitoNs, Junfi 5, 

The House then took into consideration his 
majesty’s Speech, and resolved nem, c6n. That 
the bumble Tlniuks of this House be returned 
to bis majesty, for the gracious expressions in 
his speech this d4iy made to both Houses of par- 
liament; and such members of this house as 
arc of his majesty's privy- council are desired 
to present the humble thanks of this House to 
his majesty. 

Resolved, That it doth not appear to this 
Mouse, that any member thereof hath either 
contrived or promoted the difference between 
the two Houses of Parliament ; or in asserting 
the rights of the Commons of England, and 
the privileges of this House ; or to have done 
any thing inconsistent with his duty, or the 
trust reposed iu hiin. 

House of Lords, June 7. 

The Serjeant at Arms attending this House 
was called upon, Co give an account what he 
hath done in the execution of the delivery of 
the four writs of Habeas Corpus delivevcil to 
him by the Lord Keeper. And he gave this 
account following: 

** 111 obedience to your lordships’ cofiimnnds, 
I received from tlie right hon. the lord keeper 
of the ^eat se^l of England, about half an 
hour past eight of the' clock, or thereabouts, 
four writs of Habeas Corpus ; and immediately 
I did repair to the Tower^ and delivered them 
to the Lieutenant of the 'J'ower; and after he 
received them, he desired me to present hit 
humble duty and service to this honocrablp 
house, and that he should do his duty iftaamoch 
as pirn lay to both bouses; and dc-inred me 
to let the right hon. the lord keeper know, 
that he wopid wait upon him to-mo|^w morn* 
ipg; or words to that eflect/’ 
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Then the Lord Keeper gave the hod^' iiii, 
account of sir John Rnbih^iiV Coining to hi^'- 
early thit morning : Timt' lie a^khovrledgM 
the receipt of the Habeas Cothiis ; aiid i^outd 
have excused himself to his lordship, by reason 
of some votes or orcSers of the House of Com- 
mons^ which his lordship would Out examine ; 
but told him, the writs were not returnable to 
him, but to tlic Lords in parliainent whore ser- 
vant the lieutenant of the Tower is, and ought 
to do his duty according to law/’ 

The Gentleman Usher of the Black Rod was 
commanded to enquire without, whetlier the 
Lieu tenant of the lower did appear ; who re- 
turned this account ** that thg kcutenaut did 
not appear/’ 

Whereupon the House commanded the Ser- 
jeant at arms to go, witii his inuce, into West- 
ininster-hall, and make O yes three tinus, and 
then make proclamation in these words: ** Sir 
John Robinson, Lieutenant of the Tower, corsie 
ibrih, and return the writs of Iluheas Corpus 
before the Lords in parliament, as you are coni- 
inanded/’ 

The Serjeant at Anns gave the House an 
account ** that he lind made prordauiation, at 
the top of the stairs between the cniiit of 
Chancery and the court of King’s* be iic!i in 
Westinixistcr-hall, to command sir Johii'llo- 
binsuti to return the writs of Habeas Corptis 
before the Lords in parliament, ns he was com- 
manded/’ 

Upon consideration what to do next # 

The Lord Keeper gave an account, That 
the Order yesterday was directed to the cur^ 
sitors, to prepare the writs of Habeas Corpus; 
whereas the said wiits should have been made 
by the clerk of the crown in Chancery/’ 

Hereupon tlic House had the Opinion of 
the Judges this day present; viz. The Lord 
Chief Juf-lice <»f thecouituf Common Picas, 
and Judge Atkins. 

And these two questions were propounded 
to them : 

“ Whether these writs of Habeas Corpus, 
sealed with the great seal of England, be ef- 
fectual in law, though the writs Le written by 
the cursitor*>, and not by the clerk of the 
crown ?” 

Tlie Opinion of the Judges was, ** That the 
writs, being under the great seal of England, 
are good and. effectual iti law, by what hand 
eoever they w ere written.” 

" Whether there ipay an alias Habeas Cor- 
pus be issued out of the oflice of the' clerk of 
the crown, iiotwithstaudiiig the former were 
issued out as aforesaid, and not returned by 
the lieutenant of the Tower f” 

And the Opinion of the Judges is, ** That 
an alias Habeas Corpus is good in law, and 
well issued in that case; else it were in the 
ower of the gaoler, by the not returninff 
rst wri^ to hinder ,the issuing out of an idgts.’^ 

The iaoie Opinion Mr. Aitoroey General 
was of. . 

Upon thiig the House made kbit Order fol- 
lowing : 


. br. ^l^t Appe^. { 11 ^ 

fofUhivdi as oath WCh beed iotde, 

fodr Writs oT Habeas Coimus have been de* 
liVetbd to the Lieutenant of the Tuwer, return- 
parHktneat Uiis day, which are not fe^ 
turned : It is ordered. That the clerk of the 
crotirn in Chancei’V do prepare four tever^ 
and respective writs of alias Habeas Cotpin 
(with d penalty of 40/. in each writ id be con- 
tained), to be sealed by ilie Lord Keeper dlf 
the great seal of England, and direct^ to 
Lieutenant of the lower, niid returnable into 
the House of Peers, for bringing tlie bodies of 
Edward Peck serjeant at law, sir John 
Churchill knight, Francis Pemberton seneant 
at law, and (Jharles Porter, esq. counsellor at 
law, with the cause of their commitment, to 
the House of Peers, to-morrow morning, at ten 
of the clock ; and that the Serjeant at Anns 
attending this House, or his deputy, be, and is 
hereby required to carry the said writs to tbb 
lieutenant of the Tower fur that purpose.” 

A Message was brought from the House of 
Commons, by sir 1'honias Littleton and others ; 

For preserving a good correspondence bU- 
twerii the two lioiises, he was commanded to 
put their lordships in mind of a Message from 
the House ofCoiniiions lately, to desire a Con* 
fcicncc, concerning the matter of the lust Con- 
lerenre; to which the Lords had returned tins 
Answer, That they would send an Answer by 
messengers of their own.” 

House of Covmous, June 7. 

I'he House resumed the adjourned debate 
coticrrriing John Tophani, esn. scrieant^at arms. 

Resolved, That what John Toplmin, esq. 
serjeant at arms attending this House did, in re- 
taking, bringing in custody, and conveying to 
the Towner, sir Jo. Churchill, Mr. «Serjeant 
Peck, Mr. Serjeant Pemberton, and Mr. Cft. 
Porter, was in pursuance of his duty and by the 
order of the House. 

Resolved, That the further debate concern- 
ing Jo. Topham, esq, serjeant at arms, be ad- 
journed till Wednesday morning next. 

A copy of an Order of the Lords spintual 
aiid temporal in parliament assembled, dated 
the 3tst of May last, and served on siv John 
Fsgg on Fruluy lust, was tendered and read ; 
witereby the Lords have ordered to hear couif- 
sei at the bar, in the cause upon the Appeal 
there brought by Thomas Shirley, esq. aminst 
the said sir John Ftqtg, and the Answer Uiere- 
unto on Tuesday the Sth of this instant June, 
at ten o’clock in the forenoon s And a debate 
arising thereupon ; 

Resolved, nem. con. That as to the case of 
Appeal, brought against sir John Fagg in the 
House of Lords, sir John Fagg shuJI Imve the 
protection and the assistance of this House. 

Resolved, nfiw. ron. That if any person or 
persona shall be. aiding or assisting in puiUnjg 
in exck:ution any ^ntence or Judgment ib^ 
shall be given by the House of Lords, Opon |1^ 
Apiieal brougJit by Dr. Shirley, agkinat gw 
John Fagg, a member of this House; auen 
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ptnon sod pcnoM thalt b« wljiidndaiidtaktn ■ 
: t* b« bMMjren of the rklits and libertie* of| 
Coomans of England, and the privilegea 
w* tbit House : and shall be proceeded afsinat 
liCCiirdiDgly. 

Ordered, That these Votes be mede puUiCp 
bv setting them up in Weitminster*baU, and to 
the lobby of this House: And chat the clerk of 
the House do take care to see it done. 

The House being informed, that the House 
of leords have ordered a Habeas Corpus to 
issue forth under the great seal, for bringing 
sir John Churchill, Serjeant Ped^, Serjeant 
Pemberton and Mr. Charles Porter, to the bar 
of tlieiir House ; 

. Ordered, That those members that were ap- 

K * ' d to inspect the Journals of the House of 
in die case of the Lords* proceedings 
touching the making navigable the rivers in the 
counties of Hertford and Bedford, do inspect 
the Journals and Minutes of the proceedings 
of the House of Lords, touching the commit- 
ment of the said sir Jo. Churchill, Mr. Seij. 
Peck, Mr.Serj. Pemberton and Mr. Ch. Porter, 
by order of this House. 

Jnne 7, p. le. 

Sir Tliomas lattleton reports, That in pur- 
suance of the Order of the House, the Com* 
mittee appointed to inspect the Journals of ihe 
House of Lords, went to Mr. Browne’s house ; 
and that Mr. Walker went to Mr. Browne to 
acquaint him therewith: And that Mr. 
Browne returned this answer, That he could 
not shew the Minutes, or acquaiut them with 
any thing that hath been done this day. 

Resolved, nem. con. That no person com* 
mitted for breach of privilege by order of this 
House, ought to be discharged during the session 
of parliament but by order or warrant of this 
House. 

Resolved, nem. con. That the Lieutenant of 
the Tower in receiving and detaining in cus- 
tody sir John Churchill, Serjeant Peck, Serieant 
Pemberton and Mr. Porter, performed his 
dutv according to law ; And for so tloiiig he 
shall have the assistance and protection of this 
House. "" 

Resolved, item. con. That the Lieutenant of 
the Tower, in case he hath received or shall re- 
ceive any writ, warrant, order hr command- 
ment to remove or deliver any person or per- 
sons committed for breach of privilege, by any 
order or warrant of this House, shall not make 
any return thereof, or yield any obedience 
thereunto before he hath first acquainted this 
House, and received their order and directions 
how to proceed therein. 

Ordered, That these Resolves be immediately 
cant to the Lieutenant of the Tower. 

June 8, 1675. 

Ordered, That a Message be sent fo the 
Lords 10 acqttaiiit them. That in order to pro- 
itrve a good ettfrespondency between the two 
Houses, the knight^ citisens and burgesses in 
paiiiaBaent assembM, had sent to remind their 


lordsbipsof the last Message, wlierein a Con- 
ference was dcaired wkh them by diis House, 
upon eha mette^ delivered at tite last Con- 
ferenoe by the JLms s Aud that sir Thomns 
Littleton do go up to the Lords with tire said 
Message. 

Sir John Robioion, Lieutenant of tbe Tower, 
gives nn account to the House of bis receiviii|{ 
the persons committed to the Tower into 
cuistody, in obedience to the Order of this 
House ; and that the black rod coming aftw- 
wards with an Order from the Lords, and de- 
manding them out of his custody, he denied to 
deliver them because they were cominitied by 
Order of this House : And that after he had 
received the Votes of this House last ni^t, re- 
lating to the said persons now prisoners io the 
Tower by Order of this House, sir George 
Charnock serjeant at arms, attending the Lord 
Keeper of the great .seal of England, brougift 
him four several writs of Habeas Corpus under 
the great seal of England, for bringing the said 
several persons this morning at ten o’clock, be- 
fore his msfesty in his present parliament at 
Westminster : and that he did, according to 
the vote of this House, humbly crave the ad- 
vice and direction of this House, what ha 
should do therein. — And the matter being de- 
bated ; 

Resolved, That the Tlianks of tlie House be 
given to the said sir John Robinson. 

Mr^ Speaker did, by tbe direction of the 
House, intimate to sir John Robinson Lieute- 
nant of the Tower, that he should forbear to 
return the said writs of Habeas Corpus ; ac- 
quainting him, that it was the opinion of that 
House, tnat he could be in no danger in not re- 
turning the same. 

The several writs of Habeas Corpus issued 
out under the great seal of England, and di- 
rected to sir Jolm Robinson, Lieutenant of the 
Tower, for bringing the bodies of Mr. Serjeant 
Peck, Mr. Serieaiit Pemberton, air John 
Churchill and Mr. Porter, before his majesty 
ill his present parliament at Westminster, imout 
ten (/clock this morning, being severally read ; 
aud the matter debated ; 

Resolved, That the Committee that was yes- 
terday appointed to inspect the Journals of the 
Lords* House, do inspect the said Journals and 
see what proceedings hailt been since had 
there, concerning Mr. Serjeant Peck, Mr. Ser- 
jeant Pemberton, sir John ChurchlU and Mr. 
Porter ; and report the same to the House. 

Resolved, That it be referred to tbe Com- 
mittee formerly appointed to inspect tbe Lords* 
Journals, and all the gentlemeo of the long 
robe, or any three of them, to inspect and 
search all such rolls, records and entries, as 
they shall tliink necessary ; and see what pre- 
cedents they can find in cases of like nature, 
concerning writs of Habeas Corpus and returns 
thef^f ; and to report the state of the whole 
matter, with their opinions tbeiMo, to the 
House to-morrow morning: And they are to 
meet at three o*clodt tm afternoon, in tbe 
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Speaker*^ diamber: Add are empowered to 
•end for persons, papers and records. 

Ordered, That all codunittees that were to 
kit this afternoon (except tlie said committee 
last appointed) be adjourned. 

Resolved, That the furtlier debate of the 
matter toucbini; the wrirs of Habeas Corpus, 
elirected and delivered to the Lieutenant of 
the Tower; be adjourned till to-morrow mdrn* 
ing. 

Junt 9. 

Sir Thomas C Urges reports, from the com* 
mittee, io whom it was referred to search tor 
Precedeots, touching writs of Habeas Corpus 
returnable in parliament ; That the Committee 
had found several precedents of writs of Habeas 
Corpus returnable in parliament, aud had ^ 
considered of them; and that the committee 
thereupon had agreed upon four resolves, 
to be presented to the House: Which 
he read in iiis place ; and afterwards, 
delivered the same in at the clerk's table : 
Where they, being twice read, were, upon the 
Question, severally agreed : and are as lullow- 
eth : 

ResnU*ed, iiem. con., That no commoners of 
England, cniiiiiiitted by onler or warrant of the 
House of Commons for breach of privilege or 
coiKeiiipt of that House, ouch*, witliout order 
of that House, to be by any writ of Habeas 
Corpus, or other authority ^liatr«oe^er, made 
to appear, and (iiiswer, unrl d<» iiiui receive a 
determiiiHiioii in die House <*f IVe^^, iJtning 
the session of intiliaiuent, wherein such peisuii 
was Ml comnitiu d. 

ReM>lv€?d, nt’in. mn., That the order of the 
Hou-e ot Pcoj’s, tor the iisuiiig out of writs of 
Haticas Corpus roncei tiinu; seijeniit Peck, sir 
John Cliurchiii, bi rjeaiit iVniherlon, and Mr. 
Charles ter, is inriulncteiic and illegal ; for 
that it is f'encral, and expressf s no particular 
cause of pi ivihiro; and commands the king's 

t reat seal to be put to virits not returnable 
afore the said House of Peers. 

Itesulved nem. con.. That the Lord Keeper 
be acquainted with these resolutions ; to the 
end that the said writ of Habeas Corpus may 
he superseded, as contrary to law, and the pn- 
vilcges of this House. 

Resolved nem. con.. That a Message be sent 
to the Lords, t(« acquaint them, that serjeant 
Peck, sir John Churchill, serjeant Pemberton, 
and Mr. Charles Porter, were committed by 
order and warrant of this House, for breach of 
the privilege, and contempt of the authority of 
this House. 

Resolved, That a Conference be desired 
with the Lords, upon the subject matter of the 
last Conference. 

A Message was this day sent from hit aor 
jetty io the House of l^rdt, by sir Edward 
Carteret, Uther of the Black-JEM, oommaiidiag 
this honourable House to attend to nmetty 
forthwith in the House of Peera; and ao 
cordingly Mr. Speaker went pp with theHonM^ 
vot. VI* 


where hit inniesty was pleased to make the fol- 
lowing Speech to them : 

** My Lords and Gentlemen, 

I think I have given sutficient evidence to the 
world,that 1 have nut been wanting on my part, in 
my endeavours to procure the full satisfaction of 
all my subjects, in the matters both of reli* 
gion and property; I have not only invited 
you to those considerations at our first meet- 
ing, but I have been careful, through this 
whole scHHioii, that no concern of my own 
should divert you from them. 

Besides, as 1 had only designed tlie matter 
of it to be the procuring* uf good laws, so ibr 
the gaining of them, 1 have already waited 
much longer than I intended; and should 
have been contented still to have continued 
my expectation, had there any hopes remained 
of a good conclusion. Due I must confess, the 
ill designs of our enemies have been too pre- 
valent against those good ones 1 hail proposed 
to myself, in behalf of my people; and those 
unhappy differences between mv two Houses 
are^rown to such a height, that I find no pos- 
sible means of putting an end to thrm, but by 
a prorogation. It is wirh great unwillingness 
that 1 make use of ibis expedient, Imvitig al- 
ways intended uii udjuuniineiit for the preserv- 
ing^ of hucli bills us were unfini-hed. But. uiy 
hopes are, that by this me«\iis the present oc- 
casion of dilfeitMiris heifg tui^'eii away, you 
will be so careful hereulter of the public, os 
not to seek new oio s, nor t>> reviie the old. 

1 iiKend to meet you here ugtim iu wiiiUT# 
and havo iJnecied my fjoi d- Keep* r to pro- 
rogue yuu till ttie 13th of October next." 

Ociubrr 13, 1675. 

The King came to the House and began thus : 

I meet you now witli more tlian an usual 
concern for the event of thir* M?'.siiiri ; and I 
know it is bur what may be leasoiiably ex- 
pected from the care 1 have for the preserva- 
tion of the government. 'I'he causes of the last 
prorogntion, as I for my part do not desire to 
reuteiuber, so I hope no man else will, unless 
it be to learn from thence how to avoid the 
like occasion for the future : And I pray con- 
sider iiow fatal tlie cousequetices may be, and 
how little benefit is like to redound to the 
people by it. However, if any of that kind 
shall arise, I desire you would defer th^ie de- 
bates, till you have brought such public bills to 
perfection, as may conduce to ^he good and 
safety of the kingdom.’' [Tl'-e rest of the 
speech relates to his in^esty’s recommcndiiig 
the security of the protestaiit religion, the sup- 
ply for building ships, and public debts, A'c.1 
Then the lord Finch, by uis majesty’s order, 
made a Speech to both Mouses, recommending 
unanimity, and making gpod laws, and the parp 
of religion, Ac. 

House op Lords. October 19. 

A Petition was presented to ^ from 

Thomas SbirWy, to desire m day for btaring 

4F 
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the cause depending in this llou*e ihc last ses- j 
4ioii, between iiiixi and sir John b'ugg^ which is | 
sine die. 

in regard imme matter in bis insije»ty*s 
SpKeeb on the 13th of October instant will roii- 
cern this retition, the House appointed liis 
unyestf Speech to be first rrnd, according to 
the order of the 14th of October in^Unt. 
Then his niajesiy’s and the Lord-Keeper's 
Speech ilrere read througliout. And afterwards 
the first paragraph was read, being. 

The causes of the last prorogation, ns 
I, for iny part, do not desire to reinom- 
ber, so>l liope no man else will, unless it Jo 
learn from thence how to avoid the like occa- 
sions for the future; and I pray consider how 
iatal the consequences may he, and how little 
benefit is like to redound to the people by it: 
However, if any thing of that kind shall arise, 

I desire you would dqter those debates, till you 
have brouglit such public bills to perfection as 
may conduce to the good and safety of the 
kingdom.” 

And, after a long debate, It is ordered, 
That this debate be adjourned till to-morrow 
morning, at 10 of the clock ; and nothing to 
intervene. 

October ^0. 

According to the orrler yesterday, the house 
proceeded in the debate, which was then ad- 
journed till this day ; anti, for the freer debate 
thereof, tiic House was adjourned into a Com- 
mittee. 

THe House being resumed ; It ivas moved. 

That the last Petition of Thomas Shirley 
might be read:" Which was done. And. after 
a long debate, it is ordered, That this House 
Ahull he adjourned to Monday morning next, at 
ten of the chick,* 

The Earl of Shaftsbur\’s Speech in the Iloiibe 
of lairds, upon the Debate of appointing 
u day for the hearing Dr. Shirley's Cause, 
the i20th of October, 1675. 

My Lords, 

Our all is at stake, and therefore you must 
give me leave to speak freely before we part 
with it. My lord bishop of Salisbury ^ is of opi- 

* Some thought that the king had consent- 
ed to the renewal of this Appeal-dispute, as 
ilisliktng the warm proceedines of both houses ; 
of which opinion was Marvell. Others believ- 
ed that the lonU of the country interest bad 
persuaded the doctor thereto, with a view 
rheiehy to kindle such aflame between the two 
koiises, as should oblige the king either to pro- 
roituc or dissolve them ; the said lords appre- 
hending tJiat if this finrlianient should sit much 
longer, the roiyority might bt* gained over by 
places and money, -so as to become quite nhse- 
uuious to the court ; and this, Savile lord HhH- 
fax, then ia the interest of lord t^baftsbnry, bis 
uncle, told sir John Reresby was his opinion." 
lialpli. 

t r>r. Seth Ward the leanicd natfaeiBalician. 


nion. That ,we should rather appoint a day to 
consider what to do upon the Petition, than to 
appoint a clay of hearing ; and my J.nrd -Keeper, 
r«)r 1 may name them at a Committee of the 
whole House, tells us in very eloquent and 
studied language, That he will propose us a 
way far less liable to exception, and much ]es% 
offensive and injurious to our own privileges^ 
th:fti that of appointing a day of hearing. And 
I iM^seech your lordships, did you not after all 
these fine words expect some admirable pro- 
posal ? But it ended in this ; That your lord- 
ships should appoint a day, nay, a very long 
day, to consider what you would do in it : And 
my lord hath undertaken to convince you, that 
this is your only course, hy several undeniable 
reasons ; the first of which is, That it is against 
your judicature to have this cause, which is not 
proper, before us, nor ought to be relieved by 
us. To this, my Lords, give me leave to an- 
swer, That 1 did not expect from a man pro- 
fessing the law, that after an answer hy order 
of the Court was put in, and a day had been 
appointed for hearing, which by some accident 
was set aside ; and the Plaintiff moving fora 
second day to be assigned, that ever, without 
hearing counsel of both sides, the Court did 
enter into the merits of the cause. And if 
I your lordships slioiild do it here in a cause at- 
tended with the circumstances this is, it would 
not only be an apparent injustice, but a plain 
subterfuge, Co avoid a point you duri»t not 
inainraiu. 

But my Lord's second reason speaks the 
matter tnoie clearly ; for that is, Because it is 
a doubtful case, whether the Coiniiioiis have 
not privilege, and therefore my Lord %\ouId have 
you to appoint a further, and a very long day 
to consider of it : Which, in plain English is, 
that your lordships should confess upon your 
hooks, that you conceive it on second thoughts 
a doubtful case; for so your appointing a day 
to coo'^idtr will do; and that fur no otlier rea- 
son, hut because my JA>rd»Kceper think!) it so : 
which 1 hope wilt not be a reason to prevail 
willi your lordships, .^iiice we cannot yet, by 
experience, tell lliut his lordship is capable of 
thinking your lordships in the right, in uiiy mat- 
ter against the ju Jgrucuc of the iiuiiae of Coiu- 
iiions ; it is so hard a thing even for the ablest 
of men to change ill habits. 

But my Lord's third reason is the most ad- 
mirable of all, which he stiles unanswerable, 
viz. That your lordships are all convinced in 
your cunbciences, that this (if prosecuted) will 
cause a breach. 1 beseech your lordships 
consider, whether this arguiner.r, thus applied, 
would not overthrow the law of nntiiie, and 
all the laws of right and property in the 
world : for 'tis an ai^iment, and a very good 
one, that you should not stand or insist on 
claims, where you have not a clear right, or 
whefo the question is not of consequence and 
inmnent, in a matter tfiat may produce a dan- 
gerous and pernicious breach between rela- 
tions, persons, or bodies politic, joined in in- 
terest and high concerns logethcr. So, on tlie 
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«>tiier liauci, Jt the obstinacy of the party in the 
Mrong, shall be made au unanswerable argu- 
ment for the other party to recede and give up 
his just rights? how loug shall the people keep 
their iibeiiies, or the princes or governors of 
the world tijcir prerogatives ? How long shall 
the huftband iiiaintaiii hit dominion, or any man 
Ids property, from his friends or his neighbours 
liUstiiiacy? fiui, luy lords, when I hear iuy 
Lord Keeper opiiii so eloquently the fatal con- 
‘Sequcnces of a breach, I cannot forbear to fall 
•'lUo souie admiration how it comes to pass, 
tliat (if the consequences be so fatal) the king’s 
iters in the Xiouse of Comiiioris, of which 
me several that are of the cabinet, and 
liave dally rcbort to liis inajesiy, and have the 
dliectioo and trust of Ins ullairs ; 1 say, that 
none of tliese should press these consequences 
tliere, or give the least btop to the career of 
tii.'it iloubc in tiiis bubineas : but that all the 
votes concerning thi&ail'air, nay, even that very 
vote, That no appeal from any court of equity 
is cognizable by the House of Lords, should 
pass nem* con. And yet all the great ministers 
with iis here, the hishops and other lords. of 
gfcaU&t tlepenriuiicc on the court, contend this 
point, a^ rf it wore pro urig 4‘ j'oeis. 1 hear 
iiib niajc.sry in Scotland hath been pleased to 
dvclare against appeals in parliament; 1 cannot 
much blame the court, if they think (the I-^ord- 
Keeper and the judges being of the king's 
naming, and in his power to change) tlurt the 
justice of the nation is safe enough ; and I, 
iny lords may think so too, during this king's 
lime, though 1 hear Scotland, not without rea- 
son, coinpiuin already. Yet how future prin- 
ces may use this power, and how judges may 
he made not men of ahilicy or integrity, but 
men of relation and depcmlance, and who wdl 
do what they are coininanded s and all men's 
causes come tvi be judged, and estates disposed 
on, as great men at court please. 

lords, the constitution of our government 
hath provided better for us ; and 1 can never 
believe so wise a body as the Hou!>e of Com- 
mons will prove that fboli.>»ij woman which 
plucks down her house with her hands. 

My Lords, 1 must prtsume in the next 
place, to say something to what was otfered by 
my lord bishop of Salisbury, a man of great 
learning and abilities, and always versed in a 
stronger and closer way of rcaboning, iliaii the 
business of liiat noble lord 1 answered before 
did accusumi him to; ami that reverend 
prelate liath stated the matter very fair upon 
two heads : 

1 he first. Whether the bearing of causes and 
appeals, and especially in this point, where ilie 
members have privilege, be so lualeriul to us, 
that it ought not to give way to the reason of state, 
,rif greater alTairs that pressed us at that lime? 

** The second was. If this hasinc^ss be of that 
moment, yet whether the uppointing a day to 
consider of this petition, would prove of that 
consequence and prejudice to your cause? * 

** My lords, to these give me Te^ve in the first 
|>lace to* say, that this matter is no less than 
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your vi'hole Judicature ; and your judicature is 
the life and soul of the dignity of the peerage 
of Eiiglaud ; you wdl quickly grow burden-* 
some, if you grow useless ; you have now tlie 
greatest and must useful end of parliauients 
principally in you, which is not to make new 
laws, hut to redress grievoiices, and to maintain 
the old laiid-iiiarks. The House of Coiuuions 
business is to complain, your lordships to re- 
dress, not only the complaints Ironi them that 
are the eyes of the nation, but all other paiip 
ticular persons that address to you. A land 
may groan under a multitude of laws, and 1 
believe ours dues : aud when laws grow so mul- 
tiplied, they prv)ve oftciier snares than direc- 
lunis and svcnrily to the peoph'. 1 Iwok upon 
itasiiie ignorance and weakness <>t the latter 
age, if not worse, the clfrct of the design-s of 
ill men ; that it is grown a general opinion, that 
where there is not a particular direction in 
some act of parhainent, iIr; law is defeotive; 
as if the common law huti not provided much 
better, shorter, and plainer, for the peace and 
quiet of the nation, than intricate, long per- 
fdexed statutes do ; which has made woik for 
the lawyers, given power to the judges, lessened 
your lurdship.s power, and in a good measure 
uniitnged the security cdTIie people, 

** My lord bisiiop tells us, that your whole judi- 
cature is not 111 (piestion, but only the privilege 
of the House of Commons, of their members 
not iippeuring at your bar : iny lords, were ic 
no more, yet timt for justice and the peopleV 
sake you ought not to part with : how fur a 
privilege of the House of Coimiions, their ser- 
vants, and those they own, doiJi extend, West- 
minster- Hall may with grief tell your lordships* 
And the same privilege of their inc-mbers being 
not sued, must be allowed by yuur lordships as 
well ; and what a failure of justice this would 
prove, whilst they are lords lor life, and you Tor 
inheritance, let the world judge : for iny part, 
T am willing to come to conference whenever 
the dispute shall begin, and darb under- 
take to your lordships, that they have neither 
precedent, reason, nor any justifiable pretence! 
to shew against us ; and therefore, my lords, if 
you part with this uudoiibtrd right iiiert-ly for 
asking, where will the asking stop? And, my 
lords, we arc sure it doth not stop licre ; for 
they have already, iiemine contradicente, 
voted against your lordships power of appeal* 
from any Court of Equity ! so that you may 
plainly see w here ihU caution and reason of 
state means to stop; not one iol short of laying 
your whole judicature aside, for the same rea- 
son of parsing the king's money, of not iiuer- 
riiptiiig good laws, and whatever else must of 
necessity avoid all breach, upon what score 
soever ; a»*d ypur lordships plainly sec the 
bleach will be as well made upon your judica- 
ture in general, as upon this ; so that wlien 
your lordships have appointed a day, a ver^ 
long day, for to consider whether Dr. bhirley g 
cause be not too hot to haneJlc ; aud when you 
have done the same tor sir Nicholas Stanton, 
whofe {ictition I hear is coming in, your bird- 
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ships must procued to a vote, to lay all private 
business aside for six weeks *. for that phrase of 
private biisiiiess hath obtained upon this last 
upon that which is your most public duty 
and business ; namely, the adiuinisrrntion of 
Justice. And I can tell your lordships, besides 
the reason that leads to it, that 1 have some in- 
telligence of the designing such a vote. For 
on the second day of your sitting, at the rising 
of the Lords House, there came a genttetnan 
into the lobby, belonging to a very great person, 
and asked in very great haste, AVe the Lords 
up? Have they passed the vote** And being 
asked. What vote ? He answered, The vote of 
jio private business for six weeks. 

My lords, if this he your business, seewltere 
you are ; if we are to postpone our judicature 
for fear of edVriiding the House of Coiiimons for 
six weeks, that they in the interim may pass the 
money, and other acceptable bills that his ma- 
jesty ttuuks of importance ; are so many wise 
men in the House of Commons to be laid 
asleep, and to pass all tliese acceptable things ; 
and when they have done, to let us be let 
loo^e upon them ? 

** Will they not remember this next time there 
is want of money ; or may not they rather be 
assured by those ministers that are amongst 
'them, and goon so unanimously %vith them, that 
the king is on tlieir side in this controversy ? 
And when the public businesses are over, our 
time will be too short to make n breach, or vin- 
dicate ourselves in the matter. And then 1 
lieg your lordships, where are you, after you 
liHve asserted but the last sessions your right 
of Judicature, so highly, even in this point; 
and after the House of Commons had gone so 
high against you on the other hand, as to post 
up their declaration and remonstrances on 
Westminster- Hall door»; the very next session 
after, you postpone the very same causes ; and 
not only those, but all fudicaluces whatsoever? 
1 beseech your tordslnps, will not this prove a 
fatal precedent and confession against your- 
eelves? It is a maxim, and a rational one 
among the lawyers. That one precedent where 
the case h,ali been coiitesied, is worth a 
thousand where there hath hefen no contest. 
My lords, in saying this, J humbly suppose I 
have given u sulKcicnt answer to iny lord 
bishop's second question ; Whether the ap< 
pointing a day to consider what you will do 
with this petition, be of that consequence to 
your right ? Fur it is a plain eoiitession, chat it 
IB a dnuhifiil case, and that infinitely stronger 
than if it were u new thing to you, never heard 
of before: fur it i> the very same case, and the 
very same triing desiretl in that case, that you 
formerly ordered, and so strongly asserted ; so 
that upon time, and all the dtliheriuion ima- 
ginable, you declare yourselves to become 
doubtful, and you put yotu'selves out of your 
own hatui’4, into that ptmer that you hove no 
reason ttv believe on your side in this question. 

My lord's, I have all the duty imaginable 
to his majesty, and shall with afl submission 
give way to any thing be should think of im- 


portance to his affairs : but in this point it is 
to alter the constitution of the ^uvernmeot, if 
you are asked to lay this aside ; and there is 
no reason of state can be an argument to your 
lordships to turn yourselves out of that interest 
you have in the constitution of the govern- 
ment ; it is not only your concern that you 
maintain yourselves in it, hut it is the concern 
of die poorest man in England, that you keep 
yoqr station : it is your lotdslnps ronceni, and 
that so highly, that I will be hold to say, the 
king can giVc none of you a requital or recom- 
pence for it, Wha*. are empty titles? What 
is present power, or riches, and a great estate, 
wherein I have no firm nor fixed property ? It 
is the constitution of the government, and 
maiiitniiiing it, tiiat secures your lordships and 
every man else in what he hath: the poorest 
Lord, if the birt Wight of the peerage be inaiii- 
tnined, has a fair prospect before him for him- 
self or his posterity ; but the greatest title, with 
the greatest present power and riches, is but a 
mean creature, and maintains those in absolute 
monarchies, no otherwise than by servile and 
low flatteries, and upon uncertain terms.' 

“ My lords, it is not only your interest, but 
the interest of the nation, that you maintain 
your rights ; for let the House of Commons and 
gentry of England think what they please, tjiere 
is no prince that ever governed without nobility 
or an army ; if you will not have one, you roust 
have the otlier, or the monarchy cannot long 
support, or keep itself from tumbling into a de-* 
tnocratical republic. Your lordships and the 
people have the same enu^e, and the same ene- 
mies. My lords, would you be in favour with 
the king? It is a very ill way to ir, to put your- 
selves out of a future capacity, to be condider- 
able in bis service. 1 do not find in story, or 
in modern experience, but that it is better, and 
a man is much more regarded that is still in a 
capacity, and opportunity to serve, than he hath 
wholly deprived himself of all for his prince’s 
service. And 1 therefore declare, that 1 will 
serve my prince as a peer, but will not destroy 
the peerage to serve him. 

** My lords, 1 tnive heard of twenty foolish 
models ami expedients to secure the justice of 
the nation, and yet to take this right from your 
lordships, as the king by his commission ap- 
pointing commoners to hear appeals ; or that 
the twelve judges should be the persons, or that 
persons should he appointed by act of parlia- 
ment, which are all not only to take away your 
lordships just right, that ought not to be altered 
any more ilian any other part of the govern- 
ment, but are in tkemselvr s, when well weighed, 
ridiculous: I must deal freely with your lord- 
ships, these things could never have risen in 
men’s minds, but that there have been some 
kind of provocation that has given the first rise 
to it. Pray, my lords, forgive me, if on this oo- 
casidn I put you in mind of Committee dinners, 
and the scandal of it, those droves of ladies that 
aftended all causes ; ic was come to that pass, 
that men even hired or borrowed of their 
friends haiKkotne snsters or danghiorr to ddiver 
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th^ir periiioAs : hut yfii for cIl this, I thu«t tejf 
^at yoar judgments* KaVlf ti^«n ^cr^d, cinIdiS 
ill one or two causes ; and those rre owe iftost 
to that beneh, trom whence are rto^ apptehetid 
ihost danger. 

** There is one thing I hod dlidost ftirg^c^ to 
speak t(i, which is the conjuncture of time, the 
hinge upon which our reason of state turns ; 
and to that, iny lords, give me leave to say, if 
this he not a time of leisure for you to viddicjite 
your privileges, you must never espect one. I 
could iiliiiost say, that the harmony, good agrees 
iiienc, and concord that is to he prayed for at 
most other times, may be fatal to us now ; we 
owe the peace of these last two years, and the 
didcngagi'inent from the Frenc h interest, I© the 
two liouses ditfcring from the sense and opinion 
of Whitehall : so at this rime, the thing in the 
world this nation has most reason to appreliend, 
is (I general peace, which cannot now happen 
without very advantageous terms to the French, 
and disadvantageous to the House of Austria. 
Wc are the king’s great'counsellors, and if so, 
have a right to clitfer, and give contrary coun- 
sels to those lew that are nearest about him : 

I fear they would advance a general peace, I 
uni sure 1 would advise against it, and hinder it 
•at this time hy all the ways itMiginable. I hear- 
tily wish nothing from you may add wei^lit and 
reputation lo those coun'^cls who would assist 
the FicMich. iS'o money for sliip^, nor prepa- 
rations you can make, iior persunal assurance** 
our prince can have, can secure us from the 
French, if they are nt leisure. He is grown the 
most potent of us alf nt sen : he has hiiilt ^4 
ships tins lust year, uiid has SO more in tiumher 
than w'e ; beside the advantage, that our ships 
are all out of order, and liis so excpiisitely pro- 
vided for, that every ship has his paiticulnr 
Storehouse. It is incredible the money he hath, 
and is hotoiviiig in making harhours; he makes 
nature itself give way to the vastness of his ex- 
pence: and after all this, shall a prince so wi-c, 
so intent upon his affairs, be thought to make 
all these preparations to sail over land, and fail 
on the hack of Hungary, and batter the walls 
of Kaminita ? Or is it possible he slmuld over- 
see Ills ifiterest in seixing of Ireland, a thing so 
feasible to him, if he be master of the seas, as 
he certainly now is; and which, when attained, 
gives him all the Southern Mediterranean, East 
and. West India trade, and renders him both by 
situation, and excellent ^harbours, perpetual 
master of the seas without dispute f 

^ M y lords, to conclude this point, I fear the 
court of England is gre&tly mistaken in it, and 
1 do not wish them the r^utation of the con- 
currence of the kingdom : and this Out of the 
most sincere loyalty to bis majesty, and love to 
my nation. 

** My Lords, I have but one thing more to 
tronble you with, and that peradventure is a 
consideration of the greatest weight ancf con- 
cern, both to year lordships and the whole 
natioii. I have often seen in this House tliac 
the arguments, with scroogest reason, and 
most cooviucing lo the lay^lords in g^erel. 
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Have not bad fhe same effect upon the bisliopf 
bendt ; but tha| they have unanimously gone 
against us irt matters, that many of us have 
thought essential And Undoubted rights : and I 
consider, that it is not possible that men of great 
learning, piety, and reason, us their lordships 
ore, should not have the same Care of doing 
riglity and the same conviction what is right, 
;ipon eledr reason offered, that ether your 
:Ordships have. And ther«fore» my loros, 1 
must necessarily think we differ in piincipleS; 
and then it is very easy to aprpehcnrl, what iV 
the clearest sense to men of niy principle, may 
not nt all persnaile or affect the conscieiioe of 
the he!»e man of a different one. 1 put your 
totdshibs the case plainly, as it is now beftirg 
OS. My priiiripte is, That the king is king by 
lafr, and by tire same law that the poor man 
enjoys his cottage : and s<> it heroint^s the con- 
cern of every man in England, that h:is hut hid 
liberty, to maintain and d» fend, to hi*> utmost, 
the king in all liis rii»bt8 and prerognnves. My 
principle is also, That the Lords House, and . 
the indicatiire and rights helongiug lo it, are an 
essential pnrt of the goverumr-ut, and csta- 
htished hy the same law *, the king governing 
and administering justice by his 1 loose 'of 
Lords, and advising wiili ^boili his iinuses of 
partiaineiit in all important matters, is the go* 
vernnicnt I oun, I am born under, and am 
obliged CO, If ever the re blionld happen ill 
fniure ages (which God forbid) a king govern- 
ing by an army, without his parliament, it is a 
governint'Ot 1 own not, am nut obliged to, nor 
vvns born under. According to this principle, 
every honest man that holds it, must endeavonr 
equally (r) preserve the frame iff* the govertt- 
ificTut, ill ail the parts of it, and cannot satisfy 
his foiiscieiice to give up the Lords fiouse for 
the service of the crown, or lo take away the 
just rigliis niid privileges of the House of Com- 
mons to please ilie L>r(ls. But there is another 
principle got into the wurhl, ray Lords, that 
hutli not been long there ; for archbishop Laud 
was the first aulltnr that 1 remember of it; and 
I cannot find ilmt the Jesuits, or indeed the 
Popish clergy, have ever owned it, but some 
of the Episcopal clergy of our British isle ; and 
it is withal, sis it is new, so the most dangerous, 
destructive doctrine to our goveriifiieiit and 
Jaw, that ever was. It is the fiist of ihe canons 
published by the Convocation 1640, 'I'hat ino^ 
iiarchy is of Divine Right. '\ his Doctrine was 
then preached up, and maintained hy bibiiiorp, 
Maitwaiing, and others, and of inter tears, by 
a book publiHhed by Dr. Sanderarjii, bishop of 
Lincoln, under the name of archbishop Uslier; 
and how much it is spread amongst our digni- 
fied clei^ IS very easily known. We all agree. 
That the king and his gc<vernmei»t is to he 
obeyed for conscience soke ; and that tim di-, 
vine precepts require not only here, but in ail 
parts of ti» w«irid, obedience to lawtiH go- 
vernors. But that this family are our kmgs, 
and this particular frame of government is our 

• See Mainwariog^s case, anU vol. S, p. 339. 
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lawful constitution, and obliges us, is owing 
cml^ to tbe particular laws of our country. i 
This Laudean Doctrine uaii tlie root that pro- 
ducer! the Bill of Test last session, and some 
very perplexed oaths, that are of tlie same na- 
ture with that, and yet imposed by several acts 
of this parliament. 

111 a word, if this doctrine be true, our 
Magna Charta is of no use, our laws are but 
rules amongst ourselves during the king’s plea- 
sure. Monarchy, if of divine right, cannot be 
bounded or limited by human laws ; nay, what 
is more, cannot bind itself : and ail our claims 
of right by the law, or constitution of the go- 
vernment, all tbe jurisdiction and privileges of 
this House, all the rights and privileges of the 
House of Commons, all the properties and li- 
berties of the people, are to give way not only 
to the iiitcresr, hut the will and pleasure of the 
crown. And the best and worthiest of men, 
holding this principle, intii^t vote to deliver up 
all we have, not only when reason of state, and 
the separate interest of the crown require it; 
but when the will and pleasure of the king is 
known would have it so. For that must be, to 
a mail of that principle, the only rule and mea- 
sure of right and justice. 'riierefore, my 
liOrds, YOU sfc bow necessary it is, that our 
priiicii>ics he known ; and how fatal to us all it 
IS, that this principle should he suftered to 
spread any further. 

My Lords, to conclude, your lordships 
have seen of wliat consequence this matter is 
to you, and that the appointing a day to con- 
sider, is no less than declaring ytiurselvcs doubt- 
ful, upon second and deliberate thoughts ; that 
you put Yourseivos out oi your own hands, into 
A more than a moral prohuhilily of having this 
session made a precedent against you. You 
see your duty to y*mr3ehcb and the people, 
aud thiit it is really not the intea at of the 
House of Cominuiis, but may be the inclination 
of the court, that you lo:»e the power of ap- 
peals : but I beg our House may not be Felo 
de sc, hut that your lordships would take in 
this affair the only course to preserve your- 
selves, and appoint a day, this day three 
weeks, for the htaring of Dr. Shirley’s cause, 
which is luy humble motion.*^ 

Octcht'.r 

The House being resolved to resume the 
whole debate which was on Wednesday last, 
the House was adjourned into a Committee, 
ibr the freer debate thereof. After a tong de- 
bate, the Houi^e was resumed. And it being 
moved,* That the order concerning Judica- 
ture, made the eOih of March, 1673, might be 
considered ; it was tli reeled, that those prece- 
dents mentioned therein be in readiness to- 
morrow morning; and likewise the precedents 
reported in Slyngsby’s and liule’sCase. Then 
it was /irdenm, I'hnt the present debate be 
adjourned, to be resumed to-morrow morning.'’ 

October 36. 

The House resumed the debate which was 
yesterday. For the better consideration there- 


of, the House was adjourned into a Committee. 
And, after a long debate, the House was re- 
sumed. Aud it is ordered, That to-morrow 
[lorning this House he put into a Committee, 
to carry on the debate as was this day in the 
Committee of the House. 

October 57. 

The House was adjourned into a Committee, 
tochrryon the debdte as was yesterday in the 
Committee of the House. And, after a long 
debate, the House being resumed ; it is or- 
dered, That the debate wliich was in the Com- 
mittee of the House this day shall be taken up 
at the next sitting of this House, in a Com- 
mittee of the whole House ; and no other busi- 
ness to intervene. 

November 4. 

The House was adjourned inlo a Committee, 
aud touk up the debate which was in a Cnin- 
inittee of the House on Wednesday the 37tii 
of October last. And, afLer a serious debate, 
the House was resMmed. 

And this question w^as proposed, “ Whether 
the 20th of this instant November shall be the 
day appointed for (he hearing uf the cause be- 
tween Dr. Thomas Shirley and sir John Fagg?’' 

Then this previous quesliuii was put, “ Whe- 
ther ihisabovcsaid question shall he now put?'’ 
It was i;esolved in tho affirm utive. 

Upon this, the question being put, ** Whe- 
ther the 2()th day of this instant Xoveniber 
shall be the day appointed for the iiearing of 
the cause between Dr. Thomas Shirley and 
sir John Fagg?” It was resolved in the affir- 
mative. 

Before the putting of the said question, 
leave being demanded, and given to such lords 
as thought fit (if the same were carried in the 
anirniative) to enter their protestation and dis- 
sent ; accordingly this protestation is entered 
against the said vote, for the reasons following: 

1. Because it seems contrary to the use 
and practice of this high court (wliich gives ex- 
ample to all other GourU), upon a bare peti- 
tion of the plaintiff Dr. Shirley, in a cause de- 
pending last session, and discontinued by pro- 
rogation, to appoint a day of hearing of the 
cause, before the defendant is so much as sum- 
moned, or appears in court, or to he alive. 

** 2ndly. 'I'hu derendant, by the rules of this 
court, having liberty upon summons to make a 
new answer, as sir Jeremy Whitch’ott was ad- 
mitted after summons to do last session in 
Darrell’s cause against him, discontinued by 
prorogation, or to mend bis answer, or to plead 
us he shall see cause, is deprived of this and 
other benefits of Jaw, by appointing a day of 
hearing without these esscuiiul Ibrins. 

** 3rd]y. It appears by the plaiutitTs owa 
shewing in his petition, that his case against a 
purchaser is uot relievable in equity; and 
therefore ought to be dismissed, without put- 
ting the parties to further cliargc. 

4thly. It appears, by his own shewing, 
and the dofendaot sir JoHii Fagg’s plea^ that 
he comes hither per mUern^ and ought to at- 
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tend judgment in the inferior courts, if Ids 
cause be relicvable; and not to appeal to the 
highest court till either injustice is dune him 
lielow, ur erroneous judgment given Egainst 
him, and relief denied him upon review. 

“ 5thly. Tbe daiiger of this precedent is so 
universal, that it shakes all the purchasers of 
England. “ Akolesey^.*' 

Whereas Thomas Shirley, esq. hath an ap- 
peal depending in this Hou«>e, to which sir J6hii 
Eagg; a mem her of the House of Commons, 
hath put in an Answer ns defendatit : 

It is resolved, by the Lords Spiritual and 
Temporal in parliament assembled, That Sa* 
tiirday the '20th day of this instant November 
shall be the day appointed fur hearing the 
cause between the said Thomas Shirley and 
tin: said sir John Fugg. 

Ifoi/SF. OF Commons, November 13. 

The House being informed, That the House 
of Lords had appointed to hear the cause upon 
the appeal broiiuht by Dr.Siiirley ugaiiist sir 
John Eagg, a nuonber of this House, on Sa- 
turday the twentieth of this instant November; 
and thnt the suidorder was tliisday served upon 
sir Jo. Engij; ; And the order being read ; 

Resolved, That the further consideration 
thereof be adjourned till Monday morning next. 

November 15. 

The House resumed the adjourned debate of 
tbe matter concerning the appeal, brought in 
the House of Lords by Thomas Shirley, esq. 
against sir John Eagg a iiicinber of this House. 

Resolved, 'rinit the prosLCiuiiig of an Ap- 
peal, by 'i'liumas Shirley, esq. in the House of 
Lords, against sir Jolni Eagg u niemher of 
this House, is a breach of the privilege of this 
House. 

Resolved, That sir John Eagg do not pro- 
ceed to make any delence in tliis cause. 

Resolved, That the furtlter coiisiderntion of 
tlie matter concerning the Appeal, brought by 
Thomas Sliirky, esq. in the House of J^rds 
against sir Jolni Eagg, a inemhcr of tins House, 
be adjourned till to morrow morning ten of the 
•lock. 

November IG. 

Resolved, That this House will to-inorrow 
morning, at ten of ihe clock, proceed in the 
consideration oftlic matter concerning the Ap- 
peal brought by Thomas Shirley, tsq. in the 
f louse of Lords, against sir John Engg a mem- 
ber of this House. 

House OF Lords, j\nrcin6cr 17. 

Wliereas Thomas Shirley, esq. hath a Peti- 
lion and Appeal depending in this House 
against Sir John Fagg ; this House being mo- 
ved, “ That Counsel may be assigned, to plead 
the cause of the said Thomas Shirley uport the 
said Appeal r*' 

Tt is ordered by tbe Lords spiritual and tem- 
poral in parliament Jissera bled, That Mr. Rich- 
ard Wallop, Mr. Thomas Turner, and Mr. 
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Samuel Tryst (nan^ed for the said Thomas Shir- 
ley), be, and are hereby appointed lo plead 
the said cause, at. the bnr of this House, on 
the part and behalf of the said Thomas Shir- 
ley, on Saturday the $Oth day of this instant 
November, at ten of the clock in the forenoon, 
ond at such other times as it shnll be appointed 
by this House. 

House of Commons, NavemherlB, 

The Hou^e proceeded in the debate of the 
matter concerning the A))pe:\l. brought in the 
House of Lords by Thomas Shirley, esq. against 
sir John Fngc, t\ rnemhor of this house. 

A motion bcingmnde, I'luit tl;e House would 
renew the vote made la»t session, that whoso- 
ever shall appear ut ihe bur of the House of 
Lords, to piosecute nny suit against any mem- 
ber of this House, shall be deemed a breaker 
and infringer of the rights and privileges of 
this House ; or declare the suiiie to be now in 
force. 

The question being put, That candles h^ 
now brought in : it was resolved in the nllirnm- 
tive. 

Tlie question being propounded. That this 
will ticchirc the vote of the hist session, 
that whosoever shall appear at the bar of the 
Lords House to prosecute anv suit against any 
inemlKT of this House, shall be deemed a 
breaker and infringer of the rights and privi- 
leges of this House, to be now in force; 

The question being put, That this question 
be now put ; It passed in the negative. 

The question being propounded. That a 
Conference be desired with the Lords for aimkl- 
ing the occasions of reviving the ditfereiices 
between the two Houses in matters of Appeal ; 

A iiiotioii being made, That these words, 

brought by Dr. ^illi^ley,'’ may be added to the 
question ; 

Thq question being put, That the worda 

brought by Dr. Shirley,'* be made part of 
the question ; It passed in the negative. 

Amotion being made, That the words in 
matttersof Appeals,” may be left out of the 
question ; 

The question being pnt, That the words 

in matters of appeals,” do stand in tbe qaes- 
lion ^ 

The House divided : Noes, 130, Yens, 84: 
And so ic passed in the negative. 

Resolved, TImt a Conference be desired with 
the Lf>rds, for avoiding the occasions of re- 
viving the differences between tbqtwo Houses. 

Ordered, I'fiat a coiiimiltee be appointed to 
prepare and draw up reasons to be offered st 
tbe said Conference. 

November 19. 

Sir William Coventry reports, from the com- 
mittee to whom it vl^a 9 referred to prepare and 
draw up Reasons to be offered at the Coiiferenca 
to be desired. ot the Lords, for avoiding the oo* 
casions of reviving the differences between the 
two Houses, a paper of Reasons, agreed by 
tbe said committee to be reported to the Houses 
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whicli rend ia bis place ; and afterwards de* 
livened the same in at the clerk’s table : Wl^re 
it was again read : and, upon tlie question, 
afpeed to ; and is as foJloweth ; viz. 

His mqjesty having recomtnended to us, at 
the opening of this session of parliament, the 
avoiding this didereiice, if possible; and, if it. 
could not be prevented, that we should defer 
I hose debates till we had brought such public 
bills to perfection, ns may conduce to the good 
and safety of the kiugduai ; the Commons es- 
teem it a great misfortune, that contrary to that 
most excellent advice, the proceedings in the 
appeal brought the last sessions against sir John 
Fagg, by Mr. Shirley, have been renewed, and 
a day set for heaivng the cause : and therefore 
the Coramons have judged it the best way, 
before they euter into the argument for defence 
of their rights in this matter, to propose to ypur 
lordships the putting off the proceedings in that 
matter for some short time; that so they 
may, according to his majesty’s advice, give a 
dispatch to some bills now before tlmm of great 
importance to the king and kingdona : which 
being finished, the Commons will be ready to 
give your lordships such reasons against tliose 
proceedings, and m defence of their rights, as we 
hope may satisfy your lordships, that no such 
proceedings, oumt to have been/’ 

’liesoWedf That a Message be sent to the 
I/>rds, to desire a Conference to preserire the 
good correspondence between the two houses. 

Ordered, That sir Wm. Coventry do go up 
to the X^ords witli tim sa^l Message. 

Sir William Coventry reports, from the 
liords, tliat he had attended their lordsliips with 
the Message to desire a Conference ; and that 
their Lprdmips bad weed to a present Confe- 
rence in the Fainted Chamber. 

Hesolvedf That the several members to w hom 
it was referred to prepare and draw up JReasoiis 
(e bt offered at the said Conference ; do 
attend and manage the said Conference* 

Sir Wqa- Coventry reports froip the Cnnfe- 
reime bad with tlie Lords, tliat they Imd attend- 
ed» aqd delivered the l4>rds the itfiisons agreed 
by this House. 

Whereas this House hath been informed of 
Ifvgrai Appeals depending in the House of 
Lords, from courts of Equity, to the great vio- 
Iftioo of the Rights and Liberties of the Com- 
mons of England ; it is this day 

Resolved and Peclared, ** ''That whosoever 
shall solicit* pjead, or prqsecute any appeal 
against any Commoner of England, from 
••any Court of Equity, before the hnuseof 
** l^rds, shall be deemed and uken a betrayer 
^ of the Rights and Liberties of tivc Comi}ioo» 
of England ; and shall be proceeded against 
«« accordingly.” 

Rgsolvedy That copies of this Resolution and 
SgglaiatiOD hg foitbwith publicly athxed upon 
door of tbt lobby of this ho«i>e, and W<st- 
qdqsier Hail gate* and upon the gotes uf die 
Vmo Serjeants-Inns* and the four i»ns of court 
nnd-tba tevcral inns of Chancery; to the end 
^ oo n o pro ad mmf take notice thereof ; 


and that the Serjeant at Arms now attending 
this House do cause the same to be so affixed 
accordingly. 

^ jVbaeio^er 20. 

Ordered, That Thomas Shirley, esq. be taken 
into custody of the Serjeant at Arms now at- 
tending this house, for his breach of privilege 
ilk prosecuting an Appeal in the House of Lords 
against sir John Fagg, a member of this House. 

The House being informed, That sir Nicholas 
Staughton did yesterd'iy serve Mr. Onslow, a 
metiiher of this house, in Westminster- Hall, 
with an Order of the House of Lords for hear- 
ing an Appeal brought tliere by the said sir 
Nicholas Stoughton against the said Mr. Onslow 
on the day of November instant ; and that 
he refused ti* retract the same, after he had 
notice of the resolution of this House, made 
yesterday, about Appeals to the X^rds from 
Courts of Equity ; 

Ordered, That sir Nicholas Staughton be 
taken into custody of the Seneant at Arms now 
attending this House, for his breach of priviltp^e 
in prosecuting an Appeal in the House of Lords 
against Mr. Onslow, a member of this House. 

Ordered, That Mr. Onslow do not proceed 
to make any defence in this cause. 

House of Loans, November 20. 

This day being appoinUtd for hearing counsel 
at this bar, upon the Fetition and Appeal of 
Iboinas Shirley esquire, against sir John Fagg ; 

Tlionias Shirley appeared in person, with 
Mr. Richard Wallop, one uf those assigned 
counsel ; who made it his humble desire, that 
he might be excused from being of counsel with 
Mr. Shirley in this cause, in regard he is utceily 
unacquainted with the proceedings in chancery, 
neklicr is he now iustructerl in the cause, being 
not served with the Order of tliis House uiiiil 
last night. 

Ah for Mr. Turner, one other counsel assign- 
ed Mr. Shirley ; the House was satisfied (hat 
be was sick, and so not able to come and plead. 

Dut neither sir John Fagg appeared (though 
it appeared upon oath at the bar that he was 
served with the order of this House at his lodg- 
ing, by leaving it at his lodging), nor any coun- 
sel for him. 

Then Dr. Shiiicy was asked,, " Whether 
be would go on kviih Uiis cause now And be 
said ** He desired to go on presently, if he 
Coplfi have counsel to mead his cause.” 

Whereupon Mr. Wallop was called in ; and 
told, ** I'iiHt this House allows not of his excuse, 
but cnm:ii:«nfjs and enjoins him to be of coun- 
sel with Mr Shirley in this cause ; and this 
House will protect him for so doing.” 

And io regard of the shortness of time now 
to bear this cause, and iniitrucc counsel, this 
House made the ensuiu;* Orders : 

** Wliereos this day was appointed for hear^ 
ing the cause, at tlie bar, upon the appeal of 
Dr. Thomas Snirh'y against sir John Fogg, at 
which time the said 'Fhoinas Shirley smpearing 
in prison, but ao counsel instructs for bim ; 
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nor did sir John Fag;;, or nny counsel for him 
appear, though notice of this day \%us left at 
the said sir John Fagg’s lodgings, as appeared 
by oaih made at the bar this day : it is ordered 
by the Lords Spiritual and Temporal in parlia- 
ment assembled, Thatthis House will hear the 
said cause, by cuunsel, at the bar, on Monday 
the 32th instant, at um of the clock in the fore- 
noon.” • 

And the said Dr. Shirley, Mr. Wnllop, and 
sir N. Stauiitoni were ordered to have the pro- 
tection of the i louse. 

And upon debate of the Commons’' Vote 
made yesterday, it was ordered, “lhat the 
Paper posted up in several places, signed by 
VVilliam Goldsbro, Cler. Ooin. Com. against the 
Judicature of the liotise of Peers in Causes of 
Appeals from Courts of Kquity, is illegal, unpar- 
liamentary and tending to the dissolution of the 
government.” 

Debate in the House of liOrds on a Motion for 
an Arldrcss to the King to ditiSolve the 
Parliament. 

Upon consideration of the said Vote of the 
Commons, it was proposed by lord Mohuii to 
address Ins niajeftty to dissolve the parliament. 
'J'his gave rise to a vehement debate, in the 
coarse of which,” says Mr. Ralph, “ all iina- 
ginahle arguments that could either inilucnce 
court or country, were made ust* of to procure 
an afhrinalive ; the king was flattered with the 
hopes, or rather bribed with the proinist*, of a 
large sum to pay his I'lehts ; and the Cdinrch 
rcceired the warmest assurances tlmt thoitgh 
Protestant Dissenters should find some favour 
and case, her laiUiJ and flignitic? should be safe : 
and on the popular Mdc of tJio question, the 
conduct of the present House of Commons was 
exposed with ns miir.h severity, as if the nation 
had not one tnie representative. From the 
length of time which the pur.**e of the pcoph* 
had been in their hands, and the free use they 
had made of it, it was urged that they were 
become * more than lords.’ Th* y were charg- 
ed with having viidaterl the ancient rules of 
parliament, by not admitting tlio right of the 
Lords to reduce their grants. I'hcy were re- 
proached for having several times rejected with 
scorn, a Rill for the more fair and equal Trial 
of the Peers. It wn^ said seriously, that they 
bad never met without exciting the greatest ap- 
prehensions in all .sober and wise men, an ' 
ironically, that it was owing to the goodnc.ss of 
the prince and the virtue of the iiiciribers, that 
.honours, offices, pensions, money, <»mploymcnt5 
and gifts, had not been bestowed uiui accepted 
as a consideration for reduring the government 
to the model of France, Deinitark, &c. where 
the wilt and pleasure of the prince had taken 
place of the laws. 1-t was added, How easily 
this may be done in future ages, under such 
princes, and such an House of Commons as 
may happen if ‘ long and continued parlia- 
ments’ be sillowed for law, may be had some 
measure of judging by this ; «vhere though the 
prince had no design, and the members of the 
VOL. VI. 


House of Commons have shewed so great can* 
dour and self-denial, yet the observers are 
apt to think, that we owe it to the strong and 
opposite factions ul court, that many thiugs of 
great alterations have not passed. — It was also 
observed, that in former times when parlia- 
ments were short and frequent, the members 
constantly received their Wages, both from 
their counties and Loroughs ; many of the 
poorer boroughs petitioned to be excused from 
sending members, as not being able to bear 
their charge, and wt'rc so : laws were ma{|e in 
favour of the gentry, that corporations should 
compel none but the freemen of their own 
town to sei-vc for them ; nay, that in all tlwi 
ancient returns of writs for knights of the 
shires, their sureties for their appearance were 
returned witli them. But that now the case 
was so altered, that 1,.'>00/. and 3,000/. and 
lately 7,000/. was :x f>rice that men paid to be 
enlrusted. That it xvas to be Imped the charity 
of those worthy persons, :ind their real fer t;ie 
public interest, had indu<X‘() them to he at this 
c'xpcncc : but tliat it were butter to be other* 
wise, there being a scurvy Knglish I’roverb, 
^ That men that bny dear, caniiuL live by seliiMg 
cheap.’” 

The delmto continued till 8 o’clock, when ic 
passed in the negative by two voices. ConlciU, 
48 ; not content, 50. 

Tlic House then ailiourncd to Monday. 

On which day the House being met, a Mes- 
sage was sent by his majesty, for the House to 
atu^ml liitn forthwith in tiie House of L’ecrs; 
which the House accordingly did, wlieii hi.s 
majesty passed three bills, and the J..ord Keeper 
by his majesty’s order, prorogued both Honsc.s 
f»f Parliament till the I5th day ol' Fehrivary 
come twciveinoaih, 107 d, winch cmied the 
Dispute. 

The PiiOTF.f^TATiON, with l?c.\«ons of sr\eral 
Lords for the Dissolution of tins Parlia- 
fiieni, iMitered iii the Lord^’ Journal, Nov. 
33, 15/ 5, the day the Parliameiil was pro- 
rogued. 

Wc whose names are under-writlcn, uoors 
of this realm, having proposed, ‘ Thm «ii hmii- 
^ ble Aildrcss might he made to his majtsty 
^ from lliis Houjc, that lie would he graciously 
' pleased to di.w>)vc this parlianirnt ;* uiul the 
lJou.se having carried it in the negative; for 
the justification of our loyal intentions towards 
his inuji'Sty’s service, and pf our true respect 
and deference to this honourable House ; and 
to slieiv that we had no sinister and iiidirrcL 
ends in this our humble proposal, do with all 
hurmlily herein set forth the grouiuL and rca- 
soiis why w'c were nf opinion, tliat tiie said 

humble Address should have been iiindc. 

1. We do hunibiy concrivi* that it "C- 
cording to the ancient laws cinri ^tatiiic-s ol this 
realm, that there should be licqueni and new 
parliaments^ and that the practice oi several 
years bath been ac<rcrilin:i*'y- 

** 3. It seems not i* a'.onable that any parti- 
cular number of ineii should lor oiuny yciiis en- 
' 4 G 
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gross so great a trust of the people, as to be 
their representatives in thcHoube of Commons: 
and all other the gentry and the members of 
corporations of the same degree and quality 
with them, should he so long excluded. Nei- 
ther, as we hniiibly conceTve, is it advantageous 
to the goveriiinent, that the counties, cities 
anil boroughs slmiild be confined for so long u 
time to such members asliiey have once chosen 
to serve for them ; the mutual correspondence 
and interests of those who chuse and arc 
chqiben, admitting of great variations in length 
of time. 

3. The long continuance of any such as 
are entrusted for others, and who have so great 
a power over the purse of the nation, must, in 
our humble opinion, naturally endanger the 
producing of factions and parties, and the car- 
rying on of particular interests and designs, ra- 
ther than the public good. 

And wc are the more confirmed in our de- 
sires for the said humble Address, by reason of 
this unhappy breach fallen out betwixt the two 
Houses, of which the House of Peers hath not 
given the least occasion ; they having done 
iiotiiing but what tlieir ancestors and predeces- 
sors liave in all times done, and what is accord- 
ing to their duty, and for the interest of the 
people that they should do : which notwith- 
standing the House of Commons have proceed- 
ed in such an unprecedented and extraordinary 
way, that it is, in our humble opinion, become 
altogetlier unpracticablc lor the two Houses, as 
the case stands, jointly to pursue those great 
and good ends for which they were culled. For 
these reasons wc do enter our Protestation 
against, and di.ssenc unto, the said Vote. 
(Signed.) Buckingham, Winchester, Salisbury, 
Bridgewater, Dorset, Weslmoreluncl, Chester- 
field, Stainfonl, Berks, Clarendon, Shaftoshurv, 
Fnulconhridge, Ihillfax, Yarmouth, Newport, 
Sandys, Wharton, Pet re, IMohun, De la Mer 
Townsend, Grey of Uolstoii,'' 

Tlieso were all the Lords that were in th 
House early emnijih to sign the Protestation 
before the parliament was prorogued. 

Mr. Hargrave in his Preface to lord Hale’s 
Treatise on the Jurisdiction of the Lords’ 
House of Parliament, gives a concise but sa« 
tisfuctory account of this business, as follows 

** Alter the compromise in Skinner’s case, 
the business of the session both on the supply 


to the crown and otherwise went on smoothly 
for many months. More particularly nothing 
further appears to have occurred between the 
two Houses as to judicature, except a slight 
communication between them about a sum- 
mons or notice to Mr. Hale a member of the 
Commons on a petition of appeal against him 
by a Mr. Slingsby to the Lords. Sir Thomas 
Let?, father of the late Lord Chief Justice of 
that name, and his brother the judge of tlie 
preVogative court, moved for a Conference with 
the Lords, the summons of Mr. Hale noticing 
him as a member. But after some short con- 
versation, the llouso only resolved upon a 
Message to the Lords, desiring them To have 
regard (o the privileges of the House of Com- 
mons. The Answer of the Lords was, That 
the House of Commons need not doubt, but 
that their lordsliips will have a regard to their 
privileges as they have of their own. After 
this Answer, the Lords examined Mr. Slingsby, 
as to the luunncr of intimating to Mr. Hale 
the hearing of the c.ause. Ou a subsequent day 
Mr. Siingihy petitioned the Lords to withdraw ' 
his original petition, on the ground of his being 
advised by his counsel, that he might liave his 
remedy in Chancery, and that there was no 
order entered upon which he could ground an 
appeal. }b)t the Lords, perhaps jealous of 
having the relinquishment of the appeal con- 
strued to the prejudice of ihcir judicature, and 
perha))s also suspicious that fear of the privi- 
lege of the Commons was the real cause of the 
applicalion, reft-rred the business to the eonsi- 
dcration of llieir committee of privileges. After 
almost a montli’s consideration, (he earl of An- 
glesey rcj)wrrrd from the committee as tlieir 
opinion, That the Lords do declare, that 
their procceilings had been according to the 
course of parliament and former precedents; 
and that the Lords do assert it to be their un- 
doubted right ill judicature to receive and de- 
termine ill time of parliament appeals from in- 
ferior courts, though a member of either House 
be concerned, that there may be no failure of 
justice in the land.” — To this report the Lords 
immediately assented ; and it is observable, 
that on the afternoon of the very day upon 
which it was made and approved, the king 
made a good-humoured speech to both Houses, 
and in pursuance of bis pleasure they adjourn- 
ed themselves for six montlis. — Thus this Case 
of Hale and Slingsby, and the whole of the first 
part of the session passed oft without breach of 
any kind between the two Houses.’^ 



llS9j STATE TRIALS, 28 Charms li. 1676. — Froceedinga, Ifc, [1190 


1237. Proceedings against Mr. Francis Jenkes,* for a Speech made 
by him on the Hustings, at Guildhall, in the City of London, 
on Midsummer-day, 28 Charles II. a. d. 1676'. [Published 
by his Friends.] 


Mr . JENKEIS having been a trader for nrfony 
years, and observing the daily Decay of Trade 
in the City, occasioned by such mischief?, us 
lay not in the industry of its iiihuliitants, but 
only in the power of the government to re- 
di 'ess; and that did requite a more speedy re- 
dress than a Parliament prorogued for fifteen 
months could utibrd; after having in vain soli- 
cited the Lord-Mayor for a Coinmon-Conncil, 
that might consitler of n I’etilion about Trade, 
out of a hearty zeal for I he good of llie city, as 
well as encouraged by the consent and desire 
of many sober citizens, the liberty reserved 
to the lord-mayor, aldermen and coniinoii- 
council, hy the statute of the 13th of this king, 
concerning Petitions, the votes of a majority 
of temporal Lords in tin; la.st se.ssioiis, togt^ther 
with the unanswerable reasons given in their 
Protestation ; did at the Folk-mote (or Com- 
nioti-hall) holden the 2 Uh of Juia* la^t pairl, in 
the Guildhall of Lomlon, thus deliver himself: 

“ Mr. Common Serjeant, 

** It seems a v^ain thing fiir this Court to be 
serious about the choice of magistrates and of- 
ficers for the well govcriniu nt of ihi.s city ; ex- 
cept they first take cuie to remedy those many 
mischiefs and grievances, whith this city now 
groans under ; and wliic li seem so to threaten 
the ruin and destruction of the whole, that if 
there be not some speedy redress, tbeie will he 
little need of magistrates and ofiicers, for there 
will be no city or people left here to be go- 
verned. 

London lias once already been burned to 
ashes, and firing is now Lecoine such a trade, 
that not only l.ondoii, the borough of South- 
wark, and the places adjoining, hut all the ci- 
ties, boroughs, towns corporate, and places of 
principal trade throughout the whole kingdom, 
are perpetually in danger; so that no rational 
or considerate man amongst us can promise 
bimseif, Ins wife, liis clnldreii, or estate one 
nighPs security, but they may ail be devoured 
in the consuming flames, except some speedy 
and effect ual course be taken. 

“ But this is not all ; for were our houses 
secure from fire, yet such is the general decay 
of trade, if not reinedjed, as must unavoidably 
bring the whole city to poverry and ruin; and 
it it conceived, that this is very much occa- 
sioned by the French, who tiave laid such great 
impositions upon our woollen cloth, stuffs and 
other manufactures, that we have almost lost 
our trade w iih France. They liave spoilbd our 
trade with Holland, Flanders, and Germany, 

* See the Trial of bicn and others for a Riot, 

A. P. 1083a 


by a destructive war. Th^ have ruined our 
trade at home, and beggared many thousands 
of our honest and industrious weavers, and 
other English manufacturers and traders, by 
the vast quantity of their silks, and other un* 
necessary cominudities imported hither. So 
that upon an exact balance of the trade be- 
tween us and them taken, it has been do- 
monsl rated, that this city and kingdom doth 
lose 1,100,000/. every vear. Hy means whereof 
they who in queen E[i/abeth*s time might not 
be i>uirercd to build men of war, are now grown 
so powerful a I sea, us to be able to beat both 
Dutch and Spaniard, and have made them- 
selves ill a manner sole ina.sters of the Medi- 
terranean sea. And they are grown so pre- 
sumptuous, as daily to alfront our Iviiglish 
merchants, and sometimes in his mujesLy's own 
ports. The privateers daily take our mcTclmnt- 
ships, plunder others, strip, imprison and tor- 
ment our seamen, to the great discouragement 
of our English navigation, and almost ruin of 
the merchant. 

** I .shall instance in but one thing mare, but 
that is worse than all the rest; that is, the just 
apprehension that is upon the minds of good 
men, of ihinger to his funjesiy's person, and 
the piotestaiit religion. 1 had not spoken this 
at this time and place, but having the honour 
to serve the i'ity in Gominon-C’ouiicil; I have 
endeavoured ut several times to bring these 
things before the Court, but could not. In the 
end of the last Conimnii-Couiicil i did desire 
my Lord-Mayor, that a Cominon-Councii might 
speedily he held, to licar and consider of a 
Petition about Trade, subscribed by a great 
number of citizens of good quality ; and his 
lordship did then promise, that a Coiiitnuii- 
Couiicil should speedily be held ; but it is a 
good time since, and tlierc have been many 
fires and losses, but no Comnion-Couiicil. 

“ Wherefore, nielhinks, it does become the 
wisdom and gravity of this Court, not to ad- 
mit of any longer delay in a matter wherein 
their all is coneenieil. And I do humbly move, 
(and 1 conceive it is not only my sense, but 
the sense of the far greater part of this Court) 
that some iiii iiibers of this Court may acci>m- 
pany the Sheriffs and Mr. Common-Seijeant, 
before we proceed to any other matter, to wait 
iif)on my l^ird Mayor and the Court of Alder- 
men, to desire that a Commojj-C*miicil might 
speedily be held, humbly to petition bis 
jesty, that for the quieting and satisfying the 
minds of his liege people, and for remedy of 
the many i/iischiefs and grievances we now 
groan under, Ik; would graciously be pleased 
(according to the statutes of Uie 4th and S6th 
of £d, 3,) timely to call a New ParUament’'-- 
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Scarcely were the words ‘ a New Parlianitut, 
ron^>«Fnccd, but the greatest part ot* the assern- 
Jy Ciicd out, ‘ Well niuved, well moved T 
And lli 4 >ugh none spake up formally to the she- 
rids, yet several amongst them spake enough 
to shew ki high appro hatioii of what bad been 
said, and not one word was spoken in contra- 
clicLion : which when the Cuiiicnon-Serjcant 
saw, to prevent (as is conceived) others speak- 
iiii; to the same mutter, h^ spake to this pur- 
pose : 

“ That what had been moved, sccnied to be 
the general sense of the uiiule .Court; and 
tince the gentleman that made the motion 
was pleased to join him with the Sherihs, and 
that he must uifer his opinion in the njattcr, it 
wiis this, That it was not so |)roper |o carry up 
tiiut Message before they di<l proceed to their 
elections, as iirst to detcruiine their elections, 
and then carry up an account of these and that 
logo i her." 

But many in the C'onrt did insist upon the 
motion, and desired a Message might be sent 
lip immediately ; whereupon one of the She- 
riffs spake, and did acknowledge, 'Hiat what 
had been said by the gentleman that spake first, 
was true; but that he w'ns an old eiiizen, and 
had long known Cotninon- Halls, and be dul be- 
lieve that the proper work of the day was the 
election of otVicers ; ainl thererorc be did de- 
sire tbal the C'ourt would procn’tl, and not to 
carry up the Message till after that was done 
To wliich one replied, “ J'hat according to his 
utmost understanding, that Court was one of 
ihe ancientest, greatest, and most powerful 
Courts of this City ; and altiioiigli the cus- 
tomary business of this day were the choice of j 
ofticers, vet that Court had cogni/ance of any 
thing whatever that did relate to the good of 
the city ; and therefore it was conceived, that 
nothing was more proper at tliat lime, than 
this which concerned the preservation of the 
city from utter ruin.” 

Upon which the other Sheriff directing his 
discourse to tlic Assf'iiihly, said, That what 
the gentlemen had moved there, was true, and 
not unknown to most of the persons there pre- 
sent ; blit that he was of Ids brother's opinion, 
that it was fit first to go on to tlin work of the 
day, and not to carry up that Message till after 
the election/’ 

Many pc^rsons being still dissatisfied, and 
caUing for a present Message to be sent up, 
the geiuletnan who first moved the business, 
made it his request, That since there seemed 
a difference touching the circumstance of time, 
that they would proceed to election, and carry 
lip the Message with the persons elected, a** the 
Sheriffs clesik*cd tq which the Coiimion ilall 
unanimously agreed. Upon which, silence be- 
ing made, the Common Hall proceeded to elec- 
tion, and sent up an accuumi thereof to the 
Lord Mayor utid Aldermen by the Sucriffs and 
Coinmoii-Sarjeaiit, as is usual in such cases. 

The Lord Mayor and Aldermen presently 
came down, and cook their seats in the court 
ef Hustings, according to custom; upon which. 


tlieConnnon-Serjeant came forth to the frontof 
the court, and declared the names of the persons 
elected, and immediately gave back. Where- 
upon the Common-Hall called out for an Answer 
tc their Message; upon which, the Common- 
Seijeant scrapping forward again in the presence 
of the lx)rd Mayor, Aldermen and Sheriffs, said. 
That he had acqnuimcd his lordship and the 
aldtrimen with their request, and that his lord- 
ship had commanded Inin to declare unto them, 
Tlult he would be ready to jpin with them in 
that or any other thing for the good of the 
city.” Aiid with that the Lord Mayor and Al- 
dennrn, 6tc. left the court of hustings, and dis- 
missed the asbcmbly. 

After dinner, the Recorder, sir John IIowcl, 
out of :i great pretence of loyalty, but indeed a 
personal grudge against Mr. Jenkes, convened 
the news to Whitehall; where, with liib usual 
strain of rhetoric, he made sucli u dismal re- 
presentation of the uinlicr, and was so power- 
ful in his eloquence, ns to occasion both the 
sheriffs and some other of the ciiy-ofiicers to be 
sent for; who were examined by the Lord 
Chief .Ill'll ice Ilainsford, in the presence of the 
king, the lord chancellor^, hod iieusurer)', 
(iiikt* iMindordale, and other lords. 

The Sheriffs and two others made affidavits ; 
but a < opy of tncni coiilo iK-ser be obtained. 

Upon t.if o/ih (d* June, Jiukes was 

siimnioiitMi by o iik.-'j rr.'cr to apj-ear at tlie^ 
couii(.jl-bi>:ii(i he n \t i ; nccoinpanicd with 
many ol'Ms f/icn.'ls, lie joltudeii in ihe lobby, 
iie.\r file cniiiirii-ch.niil)' r, nccuniiiig lo his 
sunnnons, and after s Muetnne was called in; 
jut his fiiintis prcs&ing lo follow him, (us is 
isuiil on sucii occasions) wen* kept out, and 
not one suffered to go in \Nitli iuin. 

The king sitting in council, ilie lord chan- 
cellor, duke Lnuderdah', ninl other lords about 
him, the clerk lead an ni!i(lavit made by the 
two slierilVs, tin; conimr.n crier, and onejolin 
Green, an attorney; the substance whereof 
was, 

‘ That Fr, Jenkes, at a Common- Hall, in 
London, the 24th of June last past, did com- 
^ plain of Grievances ; and did desire, that be- 
^ fore they went upon any other business, cer- 
< tain members of that Court might accompany 

* the SheriQjs and the Common Seyjeant to wait 

* upon the Lord Mayor, liieii in the Cliamber, to 
^ desire that aConimon-Councii might be called 

* to petition his majesty, in the name of the 
‘ city, to call a new parliament/ 

The affidavit being read, the council-board 
proceeded to this effect : 

Limi Chancdlor. Sir, what say you to this 
matter ? 

Mr. jMkes. I desire to know if this be all 
you have lo charge against me ? 

A.iAtrd. Then you make little of this, you 
will lind it to be enough. 


^ Heneage lord Finch, aflenyard earl of Nut- 
tin ghani. 

t Lord Osborne, earl of Danby, afterwarda 
marquis of Carmarthen, and duke of Lee(b« . 
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L, Chan, Sir, did you move for a Common- 
Council to petition fur a new parliament ? 

Jenkes. Is it any crime to petition for a new* 
parliament ? 

To winch Ills lordship not thinking iit to gife 
answer, proceeded, 

L, Chan, Answer to the matter in charge. 

Jenkes, Witii the liberty of his inajebCy and 
this board, I will. • 

The Kin^, Go on. 

Jenkes, May it please your nisijc&ty. o# all 
the subjects you have — 

A J^ord, (interrupting him) Answer to the 
matter. 

Jenkes, If his majesty will be pleased tu 
liear me, I hope you will. 

Let him go on. 

Jenkes. May ii please your ipiijcsty, of all 
the subjects you have, none are more loyal 
than your city of London, and in the city none 
iimre loyal than myself : and no man tliere did 
more desire, and, in my circumstAnces, act 
more, in order to your majesty’s Restoration, 
than myself. And I do defy any citizen, or 
other \vhuinsoc\cr, to say 1 have forfeited niy 

loyalty hy any one iiulividiial net 

(Interrupting him) Sir, you are not 
L(»rd- Mayor, and I am very well satisfied with 
the loyalty of the city, and that it needs no such 
vouchers. 

L, Chan, Speak to the matter. 

Jenkes, May it please your majesty, being 
summoned to a Court of Common llallin 
doii, w hich is a Court that consists of the main 
hiii\y of tlio city — 

L. Chan. (Interrupting him) Sir, you are 
under a dfiuble mistake ; for first, it was not a 
Court ; and next, it did not consist of tlic main 
body of the city of Loudon. 

Jenkes. Witli your lordship’s leave, it was 
a Ctjurt which did consist of all the livery of 
the city (if London ; wliich, if I understand any 
thintir, the inniu liody of the city of London. 
And every member of that Court hath freedom 
to prtipube and debate any such matter or thint 
as he believes is for the service of his majesty^ 
and the good (jf the city ; and uo iii.in can use 
more uiiderstaiidinc than (loj hath him. 

And I iibSiirc your lord-hip, what 1 lliLii moved 
was according to the utmost of iny uiiderstaud- 
ing for his majesty's service, and the good of 
the city. And, my L(»rd, if I w'ere under a 
mistake, I had the fortune to have good com- 
pany ; for what 1 moved was approved by the 
whole Court. 

mng. It was not so. 

Secretary. We have a deposition to the 
contrary. — Jenkes. It was so. 

Other Lords, It was not so. 

Jenkes, May it please your majesty, if you 
have a hundred depositions to the contrary, if 
the matter of fact were so, it was so ; and I do 
affirm it was approved by the whole Couft. 

A Lord, Haw came you to be a privy- 
counselJor ? 

Jenkes, I never had any such ambidous 
thought in my bead* 
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A Lord, How came you then to meddle with 
matters of state? 

Jenkes, 1 thought any of his majesty’s tub* 
ects, in an humble manner, might petition his 
majesty for a remedy of any grievance what- 
•oever. 

A lj}rd. Do you think any one may petition 
for a parliament? 

Jenkes. 1 believe they may. 

The Kifif;. I know whose scholar you are, 
iiid I will take care that none such ns you shall 
have to do with the'governinent. 

Several l^rds. What was it you moved? 
What was ic you moved ? 

Jenkes. My Lords, what I spake whs not in 
a corner, but openly in the face of a multitude; 
and therefore cannni want a witness to attest it. 

A Lord. Just now it was a Court, and now 
it is a fuulticude. 

Jenkes, We citi/fiis pretend not to place 
our words so exactly in form, but that there 
may be some mistuke in them; but 1 think 
my expression was no great absurdity : For 
though it were a Court, yet the persons there 
were so numerous, that it may not be very im- 
proper to term them a multitude. Yet, if I 
have failed iii duo expression, I beg bis majesty’a 
pardon, I know somewhat of tite customs of 
the city of London, and the powers and privi'- 
legcs of the Courts there; and somewhat also 
of the laws of England ; but what tho powers 
and customs of this Court are, I know not, and 
therefore shall desire to say little, lest I should 
unwdjlingly olfend. 

L, Chan, Sir, pray tell us, who advised you 
in this mutter.^ 

The King, Who advised you ? 

Jenkes, What I then proposed was consentrH 
to by the whole Court, and so became then 
act, as I said before. 

L, Chan, and others. Answer directly to the 
question, or declare you will not. 

Jenkes, Since I see your majesty and the 
fiords are angry, though I am not sensible that 
I ha\'c given you niiy just cause for it; I mu't 
not say i did it without advice, lest you should 
be more angry ; and to name any particular 
person (if there were such) would bo a mean 
and unworthy thing, therefore 1 desire to he 
excused all farther answer to such questions ; 
since the law doth provide, that no inaif bo put 
to aimwer to his own prejudice. 

King, We will take that for an answer. 

L. Chan, Since you name the law, by the 
law you shall be tried. 

Jenkes, I thank you and this board. 

L, Chan, You may withdraw. 

He immediately withdrew, and the room 
being cleared of all his friends, and other com- 
pany, Mr. Jenkes was kept there for the space 
of an hour and an half; and, after that, without 
being called in any more, was, by a v^rr^t of 
the council, sent to the P^won of the Gate* 
house within the of Weslmmster. 

Soon after his commitment, be -demanded of 
the Keeper a copy of the Warrant by which he 
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was commilted ; as he might, aud by law ought 
to have. The Keeper gave liiui a proinue oi* 
k, but delaying the perfonhatu’e for two day^, 
Mr. Jenkes resolutely demanded it of him as 
bit duty, but could not yet obtain it. Some 
time after, the Keeper ^ent him one voluntarily, 
>y hb nian, with this excuse, That before he 
had positive order to deny him one, and now 
had to give it him. 

The Copy of the Warrant, 

^ Whereas it appears to his majesty in coun- 

* cil, by the examination of sir Thomas Gold, 

^ sir John Shorter, knights, sheriffs of the city 
^ of London, John Wells, conimon-crier of the 
^ said City, and John Green, one of the attor- 
^ neys of the Lord-Mayor’s Court, taken upon 

* oath before the Lord-Chief-Justice Rains- 

* ford, Ttiat Francis Jenkes, of the said City, 

^ linen-draper, did, on the 24th of this instant 
' June, at a Coinmoii-Hull, then assembled at 
^ the Guildhall of the said City, for chusing 

* officers for the ensuing year, in a most sediti- 

* ous and mutinous manner, openly move and 
^ stir the persons then present, That before 

* they did go on to the choice of new officers 

* (which was the only occasion of that assembly) 

* they should go to the Lord-Mayor, and desire 
^ him to call a Common-Council, that might 

* make an address to his majesty in the name 

* of the City, to call a new parliament. And 
^ whereas the said Francis Jenkes, being now 

* called in, and heard before his majesty in 

* council, was so far from deiiyiiig or extenuat- 

* ing his offence, that he did in a (iresumptuoiis 

* and arrogant manner endeavour to justify che 

* same : These are therefore to coinniaiid you, 

* to take into your custody the body of (he said 
^ Francis Jenkes, herewith sent you, and him 

* to keep safely, until he shall be delivered by 

* due course of law ; for which this shall be 
' your warrant. Dated at the Council-Cham- 

* ber ill Whitehall, this 28th day of June, 1676.’ 
To the Keeper of the Gate-house, West- 

mimter, or his Deputy. 

* Lindsey, Arlington, 

Peterborough, Bathe, 

C. Craven, J. Williamson, 

C. Carter, R. Carr, 

Lauderdale, Finch, 

Northampton, Ormond, 

Carbery, Bridgwater, 

W. Maynard, lien. Coventry, 

Tho. Chichely, J. Ernie, 

panby, Robert Southwell.’ 

Anglesey, 

Next day, being the 29th of June, divers 
of Mr. Jenkes’s friends waited upon Mr. Secre- 
tary Williamson, and desired to become bail 
Ibr him ; but Mr. Secretary refused to take any 
bail ; but told them, if they did mind him of 
it on Wednesday morning, he would move it at 
the council. But Mr. Jenkes believing that to 
be (as it proved) but U delay, ordered some of 
his friends to wait upon the Lord Chief-Justice 
Rainsford, and moved him fbr no Habeas Cor- 
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pus ad sulfjiciend, et recipiendf tcc, which ac- 
cordingly ivits done, but bis lordship denied to 
fgrant it, alledging no .other reason but that it 
was vacatii)!! : though his lordship could not 
Gsit know that writ to be the subject’s right at 
ail times, as well out of term as in term ; and 
Mr. Jeukesi’s friends were ready to offer him 
multitudes of precedents when it had been 
grafted out of term, both anciently, and since 
liis majesty's Restoration. 

Mr. Jenkes resolving to leave no legal course 
to attain his liberty untried, upon Friday, the 
SOth of June, at a general seal, did by bis coun- 
sel move the Lord* Chancellor for an Habeas 
Corpus. At first his lordship did seem much 
surprized, and did refuse to hear his counsel ; 
but after a little pause, his lordship bid Mr. 
Jenkes’s counsel to move it again the next seal, 
and ordened the seal to be put off from Tues- 
day the 4th, until Thursday the 6th of July. 

Upon Wednesday the 5th of July, Mr. 
Jenkes’s friends waited upon Mr. Secretary 
Williamson, and desired him, according to 
his promise, to move in council, that Mr. 
Jenkes might be bailed ; hut he said he had 
spoke with the king, and could do nothing 
without a petition. So upon Thursday the 
6th of July, being a public Seal, Mr. Jenkes’s 
counsel did again move thc«Lord-Chai)ceilor 
(according to bis lordship’s order,) and asserted 
the authority of the lord Coke, who is most 
clear in the case. 2 part. Inst. fol. 53. speakinj; 
of the Writ of Habeas Corpus in the KingV 
Beiich, he saitli, The like writ is to be granted 
out of the Chancery, either in term (as in the 
King’s- Bench) or in the vacation ; for the 
Court of Chancery is Officina Justitia^ and is 
ever opened, and never adjourned : so as the 
subject being wrougfully imprisoned may have 
justice for the liberty of his person, as well in 
the vacation time as in term. 

And in the 4tb Inst. fol. 88. speaking of the 
Court of Chancery, he saith, And this court is 
the rather always open, for that if a man be 
wrongfully imprisoned in the vacation, the 
Lord- Chancellor may grant an Habeas Corpus 
and do him justice according to law; vid. 4 
Inst. fol. 182, 190. Thus the lord Coke. 

Mr. Jciikcs’s counsel did lik’ewise offer a pre- 
cedent or two ; but the liOrd Chancellor 
making light of the lord Coke's opinion, saying, 
*The lord Coke was not infallible and 
slighting all that Mr. Jeukes's counsel offered, 
over-ruled the matter, denying to grant the 
writ. 

On Tuesday morning, J uly . 1 1, at the qu^- 
ter- sessions, holdeu for th^ liberty of West- 
iiiinster, Mr. Jenkes being still a prisoner in the 
Gatehouse, did move by his council to be bailed ; 
where iliis was the substance of what possejcl, 
as it jvas taken by a person present. 

Court, We have no such name in our 
calendar; and we sitting here by a limited 
commission, can take no notice of any person 
that is not in our calendar. 
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CounteL Every keeper of n prison, either \ 
in county or franchise, ought by the Statute of ' 
S Hen. 7. c. 3. to certify the names of cveryl 
prisoner in their custody, at the next generu' 
gaol-deJivery there, to he calendered befop 
the justice of gaol-delivery, that the parties 
may be delivered according to law, upon ^in 
of 100/. tor every default there recorded. And 
I demand that this default of the gaoler ihay 
be recorded according to that statute ; and that < 
you would, as you may, cotninand him to caltn- i 
dar him now. { 

The Statute was read. 

Cottri. We are no general gaol-delivery, for 
we cannot try several fehins, but they must 
be tried at the general gaol-delivery for the 
Cou[ity. 

Court. You are a general gaol-delivery for 
all offences within the cognizance of your 
franchise ; and therefore, unless the fact fur 
whihe he is committed be such as is above 
your cognizance, he ought to be tried here ; 
and if it be such a fact, he ought notwith- 
standing to he calendared here, that yon may 
send him to the County-gaol, where he may 
be tried. 

Gaoler. I never did calendar any man 
that was comniitted by the council- table. 

Coun. The neglect hath not taken away 
your duty ; and as often as you have omitted 
so to do, son ft have you de6erved to he fined. 
And 1 do again demand of this court, that this 
default of yours may be recorded. 

The court inclined to the gaoler, and would 
not record Iiis fault ; whereupon tlie counsel 
proceeded. 

Coun. Since you exclude him from the 
benefit of your present commission, I apply 
myself to you, without respect to that, as you 
are justices of peace in general ; and as 
such, you have power to bail .my man bailnhle 
by law, except in some particular cases, where 
you are restrained by statute. 

Court. By whom is he committed ? 

Coun. By the council-board. 

Court. Do you believe the council-board 
can commit to prison ? 

Coun. I admit it. 

Court. We don't know for what offence lie 
is committed. 

Coun. 1 have here a copy of the Commit- 
ment, and desire it may be read. 

But the Gaoler refusing to own it for a true 
copy, though given by himself, and the court 
requiring a nicer proof that it was a true copy, 
than could at that time be made, they ordered 
the counsel to attend in the aftenioon ; and in 
the mean time tbe gaoler to give a true copy. 
In the afternoon the counsel appearing, the 
court called to him, and asked him what he 
had to say. 

Coun. I have now a copy given and s%ned 
hy the gaoler for a true copy, and desire it may 
be read. 

The Gaoler, who was to prove it a true copy, 
upon tbe counsel coming into the court^ tookan 


occasion to slink away ; and the court (as if 
it had been by design) were ready to take hold 
of that opportunity to evade the business ; but 
Mr. Jenkes’s friends fetched him back, and 
he swearing it to be a true copy it was read. 
Court, VV hut is it you demand ? 

Coun. What 1 did beftire': That there being 
nothing in this warrant, for which he is not 
bailable by law, 1 demand that he may be 
bailed. 

Court. You have taken a wrong course In 
coming to us. 

Coun. I presume he applies Itimsclf pro- 
perly to you ; for he being a prisoner within 
your liberiy, you are the iiios^t proper persons 
to bail Jiim. As justices of the peace, you 
have power to bail any man within your juris- 
diction, bailable bylaw, nnd where you may 
bail by the law, you ought so to do : and 1 de- 
mand It for Mr. Jenkes. 

Court. Where do you find such power given 
to justices of the peace 

Coun. By the same statute of Ilcti. 7. that 
I cited against the gaoler ; the enacting part 
whereof snith, ^ That the justices of the peace 
' in every shire, city or town, or two of tliem at 
the least, w^hcieof oni‘ to be of the quorum^ 
have authority or power to let any such pri- 
soner or persons, mainpernable by the law, 
that Imvcbeen imprisoned within their several 
c«)iiiuies, city or town, to bail or maiiiprize, unto 
their next general sessions ; or unto the next 
gool-delivery of the same gaols, of every 
shire, city or town, as well within franchises 
as ivithoiJt, where any gaols be, or hereafter 
shnli be, /Vc.' 

The whole Statute reail, and the Court 
taking hold of the preamble, said, This Statute 
was made for the prevention of bailing felons 
not bailiil h* hy law, and enables us Only to bait 
felons huilahle by law. 

Coun. The proninble of the act recites the 
mischief occasioned by tlic statute of 1 li. 3, 
but the enacting part repeals that act, and 
gives you a general power of letting any person, 
mainpernable by the law, to bail ; and 1 nm 
sure no statutes mado for the liberty of the 
subject, ought to receive such a strait con- 
struction. 

Court. Do you consider hy whom he is 
committed f The privy council ? 

Coun. 1 do, and think that alters not tlie 
case. 

Court. He is committed by a superior Court, 
and we, who are an inferior one, cannot bail 
him. 

Coun. It is not the Court that commits, but 
the fact for which the party is committed, ought 
to direct you in bail. The statute off I. 7, hath 
no such exception in it; nor hath any other 
since put anj such restraint upon you. 

Court. Would you have us hail him, afte 
tbe lord chancellor and the lord chief justice 
have refused Jto grant a Habeas Corpus r 

Cotifi. They did not deny the Habeas Com 
pits bccai se he was not bailable by law, but bo- 
cause tbe course of their Courts, in their dpi^ 
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nions, would not admit it; but, however, if you 
ought to bail biro, (as by the statute, I think, 
you ought) their refusal does not ie.«sen your duty. 

Court. We doubt very much that any in- 
ferior Court can bail a man committed by a 
aupertor one. 

' Coun. Scruples and fears do not alter the 
law ; This doubt was once made in the KtngV 
bench, ill the great case of Seldcn, and others;^ 
but ilie law was for the prisoner before that 
time, and was siiHiciontly settled then ; and this 
case differs nothing from ttiat in reafion. 

Court. It does, for that was upon a Habeas 
Corpus out of the KiiigVbent^h. 

Coun, That is but a ciiciiipslantial differ- 
ence. The Habeas Corpus from that Court is 
only to remove the {msotier, and the cuus^ lio 
I’ore them, that justice may be done to hint ; 
Mr. Jeiikes is aheady tvithin your jurisdiction, 
and the statute gives you authority to bail liim; 
and your authority makes it your duty, and I 
rely upon that. 

CvurL W'c considered upon it at dinner, 
and do believe it a rare case, and fit to he ad- 
vised upon; and we will advise. Why did you 
not move yesterday when my lord chief justice 
was in town } now tlicie are no judges in to%irn 
to advise with. 

Court. Tiiat wc did not come yesterday was 
no design, for lie is not so fond of u gaol ^ and 
if it be an indiserttion, yet that is no suiiicieiit 
reason to detain uiuan in prison. However, if 
you have power (which you oitglic to know) you 
have it as well when they are not in lowii^ ns 
when they are. Is he bailable by law, or not ? 

Court. There is nothing in the warrant, for 
^bich be is not bailable by law. 

Cottn. For what reuson then do you deny him } 

Court. We da not deny him, hut we will 
advise, because he is cominitted by a superior 
Court. 

Coun. No man ought to be imprisoned for 
any misdemeanor before conviction, without 
bail ; and it is against the Petiliun of Right, 
that any man bailable by law, should be de- 
tained in gaol without it. 1 do not know how, 
by such denials as this, the being committed by 
a superior Court may grow to be a reason ; blit 
at present I think the Petition of llighc spoib it 
for being a good one. 

Court. You can give us no precedent of any 
one being bailed by justices at the sessions, 
who was cominitted by the council board. 

Ctfun. I believe it'is a rare case chat a man 
should be forced to apply himself to such, but 1 
think 1 can furnish you with an instance ; and 
that is of one Cannon, a quaker, who was com- 
mitted by the privy council about Christmas 
last, and was bailed at the sessions of the Old 
Bailey. 

A pert by*stander, no ways concerned, sug- 
g^ted to the Court, and the Court repeated 
after him. 

Court. He was committed to, Newgate pri- 
son, and was calendared there. 

* See vol. 5, p. 936, of this Collection. 


Cuait. If you stick to the reason of bein^ 
committed by a superior Court, that is no an* 
^wer ; but if it must be an answer, Mr. Jenkes 
A committed to the prison of. this liberty, and 
mjght to have been calendared here ; and then 
l\io again demand that the gaoler be fined.- 

Court. We think it a rare case, and fit to 
be ridvised upon ; and our commission we hero 
sit kiy; directs us to do so in difficult cases. 

Coun. I told you before, 1 had nothing to 
do* with the coinmission you. here sit by ; and 
you yourselves cxcludctl me from it : but 1 ap- 
ply myself to you as justices of the peace mere- 
ly, and as such you ought to lake upon you the 
knowledge of your office. 

Cottri. In the great case of Selden, that you 
cited, the judges took two teniis to advise. 

Conn. You very well know what opinion 
wa-f had of liieir doing so. Will you advise 
upon it to-night with the king's counsel, and I 
will uitend you to-morrow morning? 

Court. We think fit to advise with the judges 
about it, till ne.Kt sessions. 

Coun. 1 cun easily interpret what such ad- 
vising means. 

Court. You say you apply yourself to us as 
justices of the peace merely, then you may 
come to any two of us a fortnight hence, or 
inure, aitd perliaps we may advise in the mean 
time. 

' Coun. I believe it will be a diificuU matter 
to get any two of you together upon this occa- 
sion. 

Mr. Jenkes finding all these common doors 
to liberty shut against him, did by advice betake 
himself to another method, not less legal than 
the former ; tliough the power granted by the 
statutes to justices of peace, and the cdnstanc 
issuing of the writ of Habeas Corpus upon de- 
mand (both more easy courses) have occasioned 
it to Vie more seldom used. 

Justice Fit/.hei belt., in his Natura Brevium 
(an niithor, and a book of justly venerable au- 
tiiority in our law'), in his Chapter of Main- 
prize, fleclares, That if a man be taken by the 
king’s cuiniiiissiou, uiid kept in prison for fe- 
lony or misdemeanors, he may by his friends 
put in sureties in the Chancery, that he will 
appear before the justices, &c. and be of guod 
behaviour, &c. and tliat body for body ; and 
thereupon he shall have a writ out of the Chan- 
cery, unto the sherifi’, or unto the constable of 
tiie castle w here he is imprisoned, to set him at 
liberty, if he be imprisoned for that cause and 
no other. 

Which words seem plainly to declare the 
writ of Mainprise to be the subjeefs right, and 
not to leave -a discretional power to the ofBcters 
of Chancery in granting it. But the scarcity of 
precedents oeing the great objection against the 
Habeas Corpus out of Chancery, Mr. Jenkes 
resolved to offend no more in that kind, and 
therefore caused a search to be made in the 
Rblls in the Tower, for the Writs of Mainprize^ 
where a multicode of them was found, mid 
many in the case of a commitment by the 
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king’s commimd. A onpy of one, atad a noto of 
several othera were cak<^ti outg to batk the aa 
ihoricjriof Fitzherbert. 

With tilts provision^ on Monday, July 
four of Mr. Jeiikes's friendSi substantial in< 
chants, attended by a counsel, went to the U 
chancellor ; and though upon tender of tKm* 
selves as bail Ibr liim, they might have demViicl- 
ed their writ of Maiiiprizc as the subject's r»ght, 
without other formality, yet they addres^ecl 
themselves to him in a more respectful manlier, 
by way of Petition, thus : 

To the night lion. Henry Lord Finch, Baron 
of Da%'entry, and Lord Iligh-Ciianceilor of 
England ; the humble Petition of A. B. C. 
D. of L«>ndon, Merchants, friends to 
Francis Jenkes, now a Prisoner in the 
Gatehouse of Westminster, shewetli : 

‘ That the said Francis Jenkes was com- | 
ffnitted to the said prison, by virtue of a warrant, 
a true copy whereof is hereunto annexed, for a 
fact bailable by law ; fur which, and no other 
cause, he yet remains there a prisoner; And 
that in this and ail other cases of like nature, 
your Petitioners are advised, upon putting in 
bail ill the court of chancery, according to the 
ancient course and usage thereof, a Writ of 
Main-prize ought to issue under the great-seal, 
to be directed to the sherilT or keeper of the 
prison where such prisoner stands committed, 
to deliver the prisoner so committed. 

** That your Petitioners being men bf good 
estates, (as shall, if your loid**hip require, he 
made out to your lordship) do desire, iitid are 
ready to become hail for the said Francis 
Jenkes ; according to the course of the chan- 
cery, and according to the law. 

“ The Peci'iuiiers tin reforc pray, that your 
lordship would accept of bail accordingly ; and 
that thereupon your lordship would order a 
writ to be made forthwith, to bo directed to 
the keeper of the Gatehouse, for the discharge 
of the said Francis Jenkes. And your peti- 
tioners shall always pray, &c.'’ 

The Petition being sent in to, and rend by 
his lordship, was returned by the Secretary 
with this answer ; * That his lordship did very 

* well approve of the Petition; but since Mr. 

* Jenkes was .committed by the council-board, 

* he thought fit that they should be petitioned, 

* and should bail him/ 

But Mr. Jenkes's friends not being satisfied 
with tliat answer, pressed to apeak to his lord- 
ship, and were by his kirdship's jorder called 
in, who comiug towards them, spake to this 
: 

LtMrd .Ckan. Who is it that puts yon on 
these improper methods ^ 

Ctmn^ We presume this address to your 
lordship to be a pr«>per course in our case, and 
is such as we have precedent for. 

. Lord Ckm* Are you a lawyer? 

Cottii; Yes, my lord. 

' Lord CAen. Have you read FitzherbeVt’s 
Mat. firesium? Look in Ida Writ do Bomine 
rtpUgkmdo. 

VOL. VI* 


Cotta. We have nothing to do with that 
writ, but it is by Fitzherbert that we are dit^ct- 
ed to thb course, in his chapter of Main-pnte, 
where he sahh (what is before cited) ; and we 
are confirmed in his opinion by a mtilttiude of 

r recedehts out of the close rolls in the Tower; 

have the copy of one here, and the number 
and roll of many more. 

The Precedent shewn to hislordship was thii : 

* £z Hot. claus. de Anno Regni Regis Ed. d, 

* 11, porte prima, meitibr. 23. 

De Deliberand. Ric, Mony word, k prisona. 
Hex Senescalloet Marescallo Hospitii noa* 

‘ tri, Hulutein ; cum Ric. Mony worci, in pri- 
^ sona Mariscallm nostra per prseerptom nos* 

* truin, pro quibusdam transgressionihus et con- 
' temptibus nohis faccis ut dicitur detentua 
^ existat sub custodia Jairitoris nostri, &c. 

‘ Williel. Srury, Chivalier, TIin. Pride, de 
Comitat. SaLip. Oliverius de Bourdeaux, dw' 

< Com. Berk. Andreas Aiibray, Johannes Pis- 
' scluii, et Petrus Fail, de London, coram nobis 
^ ill Cnncellnria nostra, personaliter constitiiti 
* manuceperunt prcdictum Richard, viz. quili* 

*• bet eoruiii corpus pro corpora habere coram 
* nubis, vel Jubticinriis iiostris, aut consilio 
^ iiobtrO, qtinndocunq; et ubicunq; volucrimus 
* ad mandaium nostrum ad btaiid. rcct. de 
* traiiKgresAionibus et conteinptibus et aliis ex-* 

* ccssibus qiiihuscunq; unde indictatus vel re* 

* status esr, et quod bene et fidelitererga nos, 

* et populum iio^ttrutn, de cettro Oe gerit, vobis 
* maarlamus, quod prefniiini Richard, a Pris. 

* praedicta, si ea occasione, et non alia, deti* 

* iieatiir in eadcni, dcliberari faciatii, per ma- 
* nuenptionern 8i)prBdictiim.-—lVste Rege apiid « 
* Westmonasr. decirno nouo die Mnrtii, Per 
* ipsum Regeni. Convenit cum Keenrdo, 

* Lnur. lJulsted, Deput. Algernon May, militis/ 

The note of the number and roll of several 
Writs of Main-prize, upon surety put into 
chancery, shewn to his iurdfthip, whs this ; 

2 Kd. 3, p. 1. To the constable of the 
Tower, to deliver John Brice. 

2 Ed. 3, p. 1/m. 29. To the constable of 
the Tower, to deliver Bernard Pnuch. 

2£d. S, p. 1, m. 28. To the constable of 
the Tower, to deliver Henry Compton. Teste 
20 Martii. 

Eodein Rot. 23. To the constable of the 
Tower, to deliver Jolm de Wassenham. Teste 
18 Aprilis. 

44 Ell. 3, p. 1, m. 6, cusfod. Forest. For 
delivery of several persons committed for hunt- 
ing in forcists since the stat. 28 Ed. 3, cap. 9. 

£odem Rot. m. 10. The like. Teste 20 
Aug. 

Eodem Rot. m. IT. The like. 

Eodem Rot. m. 25. The Tike for Will, de 
C'lark . • I - • 

3 Rich. 3. m. 3. To the sberifT of Loart^, 
to detiver Nich. He SweHerton and John Degtfc 
Teste 5 Decf mhr. . 

Eo iem Rot. m. To the juitieta- .f 
•N.»rth W«lw, to deliver Uoyd. 

4 II 
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Lord Chan. Ooe precedent of discretioii is 
worth a tnoimnd of these precedents. 

His lordship read the precedent, and obsenr- 
inn it to bear Teste tlie 19th dav of March, 
which icould nevi^ be in term, asked. When it 
was returnable i and s'aid, it must be returna- 
ble in some court at Westminster. 

, Cmn. This precedent bath ho return, net- 
tlier doth the nature of the writ in this case re- 
quire one; for it it only a mandate to the 
(jaoler, to set him at liberty upon sureties first 
taken in cluincer^ for his appearance before 
the justices ; which justices, and the time of 
his appearance, 1 suppose, are to be named in 
the recoptnisance. 

Lnrd Chan. Whether there oii^lit to be a re- 
turn, is the question ; besides, this is a writ di- 
rected immediately to the marshal of the 
boushnlrl, and is n difierent case. 

Coun. With submission to your lordship, it 
makes no iliflerence who is ti\e gaoler; and 
Sliose I have given your lordship the number 
and roll of, are to several gaolers. * 

Then Fiieherberft Nat. Brevium was shewn 
to his loniship, and upon reading^ the words 
there, If a man be ini prisoned by the king^t 
* coinmiiision/ &c. his lordship said. That it 
WAS intended of one imprisoned by virtue of a 
umn mission out of chancery, 

Ciiun, I humbly presume, that is not the 
lease of the hook ; the precedents I have shewn 
ymir lordship seem to interpret it, nnd are upon 
Other comments ; and FiUherbert, an bis 
Abridgement, Tit. Main-prize, pL 93, cites r 
B ook-rose, that shews this to hove been a 
course in the Chancery ; but we submit it to 
your lordship’s judgment. 

Lord Chan. A little submission in a proper 
place will do, but be bath a mind to come out 
with a high hand. 

Coun. He hns a mind to he dischareed by 
law, as the warrant for his commitment darects. 

Lord Chan. I am not to control any ect 
of the privy council. 

Coun. At the last motion for r Ilabeas 
Corpus, your lorttship was pleased to say, That 
though that was not a proper method for Mr. 
Jenkes to obtain his liberty by, yet there was 
one: and upon that encouragement from your 
lordship, search has been made, and this 
course we have now taken, found to have been 
the ancient course ; and we did presume, the 
same that your lordship meant. 

Lord Chun. You have used a great deal of 
industry to miss the right way. Your prece- 
dents of Fdw. 3. and Rich. 3 (800 years old) 
I will consider of till next tenn. Upon which 
imswer, Mr. Jenkes’a friends withdrew. 

Now plenty of precedents proved as great a 
fiiult as want of tliem did before; and their 
inge, wliich Used to add to their authority, and 
give them a greater re>pecr, made tliem con- 
temned. Such always is the success, where 
* stni pro ratjone voluntas.* In the afternoon, 
the Secretary that first, carried in the Peticionj 
came to Mr. Jenkes in a ditseniUed oonfii^j 


nnd Cold hiiu. That he had committed a mistake 
ill returniag the Petition;* That his lordship 
fad asked him for it, and would be very angry 
* iiifii if be had it not ; That be bad left his 
^Jship looking over some papers, and had 
11 that opportunity of coming for it; and 
' chat he might liave it, to preserve him 
\ lordship’s displeasure. 
lOugh tlie niuriiiiig’s action gsve Mr. 
Jenkes a great deal of reason to suspect theSe-* 
cretary’s tale to be a mere contrivance, and it 
was easy to surmise tlie truth ; yet he took no 
notice of what had then passed, but sent the Pe- 
tition (which was then in some of his friends 
hands) that evening to him. Upon the second 
thoughts which bis lordship bestowed upon the 
matter of the Petition, be was better reconcil- 
ed to it, and proved belter than his word in 
considering the precedents, for instead of paus- 
ing upon them till the nest terra, he was pleased 
to curry them and the petition to the privy coun-. 
cil, the next Wednesday ; where, though all the 
particulars are not known, upon credible in- 
'oriuation, this was tlie substance ol* what 
passed. 

His lordship acquainted the bfiard with the 
Address that had lieen made to him; and mov- 
ed, that tlie Petition might be there read. Af- 
ter it was read, h% lordship told them, that it 
had some appearance of law, and desired that 
the Attorney-General (sir W. Jones) might give 
his opinbn. Mr. Attorney told huii, it it w'cre 
law, hit brdihip ought to grant it ; if it ivere 
not law, then to deny it; if it were of such 
difficulty as he could not satisfy himself, that 
Uteii he should advise with the judges. 

His lordship then moved for an onler of 
council for his direction in the matter ; to which, 
some of the Lords replied. That they were a 
court of slate, end not of law, and tiiat it did. 
belong lo him, as Lord Chancellor, to inform 
them of matters of law : Thereupon his lord- 
ship clappine bis hands to his breast, said, 1 
thank Ood I have courage enough tu serve bis 
majesty. 

About the latter end of July, some of Mr. 
Jenkes’s friends attended hit fordship again, 
and offered him bail; insisting upon the Writ 
of Main-prize as the svbiect’s right ; alledgiog 
to his lurdship tlie bazarmi that his health, Kis 
family, and his trade were exposed to by his 
confii'ement. His lurdship asked them, why 
they had not petitioned the king and council ? 
and told them, if Mr. Jenkes ilemgibt it better 
to lio in prison and complaio, than petitioii 
and be haiird, he might do as lie pleased. 

They told him they had tendered hail to Mr^ 
Secretary Wtllmmaon, who^ promised them lo 
move the king in ^uncil in it, Biit when they 
reminiM iiiin of it epnn the next cuuueil^y, 
he was pleased to excuse himself. Hts lord- 
ship told them he never heard ilmy had tender- 
ed bidl; but the y^rk of Main-prise was for- 
gotten in all his answer. 

* Note, TIuulmliad mtnmedkhy hislordi 
ships order. 
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They then told him, that the general report 
WM, that the king and t^uncil had referred 
to his lordship ; but his lordship would take 
notide of that likewise, but said, the king war' 
advise with the judges when they cauie' 
town. His lordsiup withdrew from them ; Aid 
they left word witli his secretary, Thal|^lf r. 
Jenkes looked upon himself to be his lord|hip*i 
prisoner. 

On the — of August, Mr. Jeokes’s friends 
went again to my Lord ChaucelWs, but hit 
secretary told them, his lordship could not be 
spoke wjtli. 

They prevailed with his Secretary to go up to 
him, and remind his lordship of his last answer 
of advising with the judges; and tell him, that 
several of the judges bad been in town, and 
th^ did now desire his lordship’s resolution. 

The Secretary at bis return told them, that 
as soon as be began to mention the businesn, 
his lordship fall into a 6t of the stone ; but 
when that was over, he would mention it to 
him. About twu hours after, they returned ; 
and the Secretary being absent, another of his 
lordship’s servants came to them, and told 
them that his lordship was not well, and could 
not be spoke with : but had ordered him to 
t^l tliem, that Mr. Jenkes might advise with 
his counsel what was fit td be done, for he was 
none of his counsel.; and if he would petition 
the king and council, he might ; aud that that 
was his answer. 

On the 11th of August; being the last coun- 
cil day tliat was to be nefore the dd of October, 
Mr. Jenkes tiiouglit fit again to tender bail to 
the council ; and that the Lord Ch^celior, 
who disowned all knowledge of his doing so 
before,. and that the whole council might know 
of it, he sent this Letter by bb bail to the Lord 
Privy Seal, then president of the council, which 
was publicly read. 

My Lord, I have been imprisoned since 
the ^8th of June, to my ^at loss, charge, and 
prejudice of my health. I have hitherto been 
denied bail, lutbeas Corpus and the Writ of 
Main-prise ; which I am informed, were never 
before' denied to any of his maje^^s subjects 
in die like case : And this only for moving in a 
lawful court, and in a nuiet and peaceable 
manner, that which I did believe to oe for his 
, majesty’s and the good of the dty and 

kingdom, anW^j^ preservation of die Iwtes- 
tant religion ; ^nd which I conceive I can 
make appelw to be according to the lawa and 
ftatutes nf fhtt realm, if I am publicly called 
thereto. Wherefore 1 do not beg a discharge, 
for I dedr# nothing more than to clear my in- 
nbcence by 'a pitblic trial; but unce Mr. 
M urrel and otuNk, odnifiiitted to this prison 
4bir masters of a far other natnrk, are daily 
ba&edottt; iby humble lequestto yoii|flor^ 
ship It, that yon would be ^eiskd to move his 
majesty, that I, as wdl at aoy other of his me- 
suljeeU, may enjoy t&e licoefit of the 
lahfs^ end that the Writ of Mahi-priae may be 
gyabted to me ; or that my bml, wkidi now 


attend, may betaken : Ycur lordship will very 
much oblige your lordsliip’s humble servant, . 

Feakcis Jsnkcs.’* ' 

Tliis Letter was by some improved into a 
Petition; and when they had given it that 
name, (though that was the only thing wanting 
to please the Lord Chaiicollor]| yet it could not 
procure the acceptance of bail; but the me- 
thod proposed by his lordship, proved as inef- 
fectual as those that were dmanded of him. 
The Lord Chancellor’s resolutions' being sufli* 
ciently discovered, Mi*- Jenkes’s friends lorbure ' 
all further solicitation of his lordship, and made 
fresh application to the Lord Chief- Justice 
lininsforf^ on August 18, then just mtumed 
from the circuit. 

The time of sessions at the Old Bailey draw* 
ing on, they caused two Writs of Habeas Cor- 
pus to be made (tbe comnioii course of remov* 
ing prisoners from one* gaol to another) ; one, 
ad aeliherandum, direct^ to the Keeper at the 
Gate-house ; and the odter, ad recipiendum^ 
directed to the sheriSs of London, and desired 
his lordship to sign them, tliat Mr. Jeukes 
might be re||oved and brought to trial; for 
that the keeper of the Gate-house not cmen- 
daring any state-prisoner, (as he called him) at 
the sessions for Westminster, he might lie there 
all his life-time without trial, which no subject 
ought to do. His lordship excused himself 
upon his late return to town, which had not 
yet afforded him leisure fo advise ; end sent 
tfiein to the Attorney-General, to know whe- 
ther he were ready for a trial, before he would 
give them ady answer. 

Mr. Attorney, upon their coming to him, 
very worthily told them, That he had no order 
in it, but that he would not oppose the granting 
of those writs: adding, God forbid but that tho 
law should have its due course. 

They returned to the Lord Chief-Justice with 
this answer, and offered to make oath tliat it 
was Mr, Attorney’s answer ; but he would 
give credit to nothing, but a note under Mr. 
Attorney’s own hand. They told him, it Was 
hard that a man should lie in prison, who was 
willing to bring himself upon trial ; that writs 
of this nature were every day granUHf, and dfd 

E resume, could not reasonably be denied. Bis 
trdship answered, he would know whether 
Mr. Attorney were ready for a trial. They re- 
plied, That they did not know when Mr. At- 
torney would be ready, and Mr. Jenkds must 
stay for his triid till then. 

Th(^ then moved hh lordAtp, fis they had 
done fonuorly. That he would mne a Habeiii 
Corpus to bring him before hu lordship, and 
that Ito would accept of substantial eitisens for 
bail, who should render him whensoever Mh 
Attomqf dboold call for him; alledging, tiuit 
such writs had been frequently granted by tho 
Lord Chief-Justice Reelii^, and one of tSie 

now justices of die KingVBrnch. 

Ills lordship rcturnerff That he did not doubt 
the security they should offer him ; but be had 
nevdr gwbted such a writ, and be knew udt 
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upon wbat'Ruthority others had Hone it: and 
in short, refysed to grant either that or the 
other writs. 

After all these cleiiinls of right, Mr. Jenkes 
resolved to sit still, with the satislaction, that 
his ill success was not imputable to the injustice 
of his cause ; but to the pleasure or fear of 
those that had the power of making it other- 
wise : and with patience to expect it tilt the 
term should set open the prison-doors ; which 
will not brook the denial of a Uabeiu Corpus, 
though n long vacation must. 

No further address was therefore made to 
either of their lordsliips ; but ihemselves, after 
they had taken the pleasure of denying him, 
were pleased to condescend to iotercede fot 
him : for, as we- heard by very credible infor- 
fiiation, the Lord Cliioi- Justice went to the 
X«ord Chancellor and told him, ** That the 
** writs demanded of him, were according to 
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** law, and could not be denied ; and tliat he 
had only taken time till he bad acquainted 
Jiis lotdsbip with it.^ 

^he Lord Chancellor directed him to the 
Treasurer for further advice ; who tent 
hiA to the king. As 8(h>ii as his majesty tgi- 
dermod, that wlmt was demanded was the 
subj^t*! Right, he immediately commanded 
that the laws shoidd have their due course, 
which their lordships had stopped: and af> 
cordingly he was hailed.^ 

He was afterwards, in 1683, tried with Tho* 
mas Pilxington, Henry Cornish, esqrs. and 
others, fo^ a riot at Guildhall, and fined SOO 
marks. 


* It has been said, and seems probable, that 
‘his case contributed to the passing of the Ua* 
heas Corpus Act stdt. 31 Car. 9, c. 2. 


J238. The Trial of James Mitchel,”*** in Scotland, for attempting 
the Murder of Dr. Janies Sharp, Archbishop of St. Andrews, 
and wounding tift Uishop of Orkney : 29 Charles- 11. a. i>. 


1677. 

James Mitclicl being indicted for an attempt ^ 
to murder the archbishop of St. Andrews, in 
July 1668, was committed 16r4 prisoner to 
the Tolbootli at Edinburgh ; whereupon the | 

. * The attempt upon nrchbishop Sharp is thus 
related by Burnet : 

** A strange accident happened to Sliarp in 
July 1668, ns lie was going into his coach in full 
daylight, the bishop of Orkney being with him. 
A man came up to the coach, nud discharged 
n pistol at him with a brace of bullets in it, as 
the bishop of Orkney wus going up into the 
roach, ile intended to shoot through his cloak 
at Sharp, as he was mounting up: but the bul- 
let stuck in the bishop of Orkney’s arm, iind 
shattered it so, that, though he lived some years 
after that, they were forced to open it eve ry 
year for an eitfoliation. Sharp was so univer- 
sally hatedi that, though this was done in full 
delight, and on the liigh street, yet nobody 
ofiered to seize the assitssin. So he walked off, 
and went home, and shifted himself of an odd 
wig, which he was not accustomed to wear, aud 
came out, and' walked on the streets immedi- 
ately. But Sharp had viewed him so narrow- 
ly, that be discovered him' afterwards, as sliall 
M mentioned in iu proper place. I lived then 
slMich out of the world : yet T thought it decent 
logo aiiif congratulate on. this occasion, He 
was mHcIl touched witli it, and put on a shew 
of devotion ppnii it. He suid with a veiy se- 
rtoas ItitA, My times are wholly in ||iy hand, 
O th^u God of niy This was the single 
expression savoori^ of piety, that .ever fell from 
. Idm in all the conversation ttmt passed li^tween 
)isqi Slid me. Proclamations were issim out 
Wtt^jpfac rewards for discovering (be actor: 


Lord Commissioner and the Lords of the privy- 
council appo'iited a committee to examine 
him, viz. Luid Linlithgow, Pr^se8 (President): 
Hatton, treasurer depute ; Dundoiiald, Ross, 

bui nothing followed on them. On this orca- 
sioii it was thought proper, that he should he 
called to court, and have some marks of the 
king’s. favour put on him. He promised to 
make many good motions : and he talked for 
a whife like a changed man : and went out of 
his way, as he was going to court, to visit me 
at my parsonage house, and seemed resolved 
to turn to other methods.’’ — Afterwards, re- 
latiiiv the history of tlie year 1678, he says; 

** Things being in great disorder, by reason 
of the iiutuiters and desperate tempers of those 
who were intercommoned, [Letters of iiitcr- 
communiiig, similar to the * Aquae et i^is in- 
* terdictio* of the Roman law, concluded thus 
We command and cliarge all our lieges and 
subjects, that none presufne to reset, (receive) 
supply, or iniercommune witl\^any of the fore* 
said our rebels, nor furnish - them with meat, 
drink, house, harbour, or victuals; nor any 
other thing useful or comfortable to them ; nor 
have any intelligence with them by word, 
writing, message, or otherwise, under the pain 
of being repute and esteemed art and part 
with theip in the crime foresaid, and to he 

g ursued therefore with all rigour." 4 Lwing’s 
list, of Sootland, 74 Note.] Sharp pretended 
he was in great dauger of bis life j and that 
the inAher, because tf>e person that had mado 
the attempt on him was let live still. ’ Upon 
this' I must tell what had past three years be- 
fore this. Sharp had observed a man that 
kept fhop at his door| who looked very nace 
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•nd Mumiy, justiciaries ; Craigy, CoUington, 
&c. Wiien he. was brought before^ the com- 
mittee, he was persuaded to make acknowledg 
nient of the fact ; a relation whercdf is tbit 
given by himself. 

rowly at him always as he passed by : an^he 
fancied, tie was the man iliat had shot at^iin 
six years before. So be ordered tiim to lie 
taken up, and examined. It was found, lie I 
had two pistols by him, that were deeply j 
charg'^d, which increased the suspicion. Yet 
tlie Ilian denied ail. But Sharp got a friend 
of his to go to him, and deal with tiim to make 
a full confession : and he made solemn pro* 
inises, that he would procure hii pardon. His 
friend answered, he Hoped he did not intend 
to make use of him to trepan a man to his 
ruin. Upon that, with lifted up hands, .Sharp 
promised by the living God. that no hurt should 
come to him, if he made a full discovery. The 
perstni came again to him, and said, if a pro- 
mise was made in Uie king's name the prisoner 
vrquid tell all. So it was brought before the 
co«nicil. Lord Rothes, Ilalton, and Priinerose 
weie ordered to examine him. Priinerose said 
it would be u strange force of eloqueiu.e, to 
persuade a man to confess, and be hanged. 
So Duke Lauderdale, being the king's romtiii'%- 
sioner, gnye them a power to promise him his 
life. And as soon as these Lords told liiiii ciji«, 
he iminedintely kneeled down, and confessed tiu; 
fact, and told tlie whole manner of it. There 
was but one person privy to it, who was then 
dead. Sharp was troubled to sec so small adiseb- 
very made: yet they could not draw more from 
him So then it was considered, what should 
hqdone to him. Some mo\ed the cutting olF 
his right hand. Otheis said he might learn to 
practise with his left hand, and to take his re- 
venge ; therefore they thought both bands should 
be vxit off." — This cruelty was spared by means 
of a coarse jest of Lord Rothes, ** and " pro- 
ceeds Burnet, when the truth of the promise 
now given was afterwards called in question, 
this jest WHS called to mind, and made the 
whole matter to be remembered. But Prime- 
rose moved, that since life was promised, which 
the rutting off a limb might endanger, it was 
better to keep him priiioner during life in a 
castle they liad in the Bass, a reck in the mouth 
of the Frith : and thither be whs seim But it 
was thought necessary to make him repeat iits 
confession in a court of judicature : [Laiiig 
says the justiciary court was instructed secretly 
to" pronounce a sentence for the amputation 
of his band] so he was brought into the jus- 
ticiary court, ujfmn an iiidictnieat for the 
crime, to which it was expected he should 
plead guilty. 9ut the judge, who hated 
sharp, as he went up to the bench, passing by 
tlie prisoner said to him. Confess nothing, un- 
less ?you are sore of your limbs as weU*as of 
your life. Upon this hint he, appi^liending 
the danger, refused to confess : which be'ing 
reported to the council, an act was past men* 
tiaoiog the promise ond hig oonfemtm, and 


** My iadietment I take up in these ttto pars 
ticulars: first, as they term , it, reMtiou 
treason, anent which I answer^ to my 
Chancellor in committee, that it was no 
hellion, but a duty which every one tyas bound 

adding, chat since he had retracted hisjcbnfes- 
sion, they likewise recalled the prumise of 
pardon : the meaning of which was this, tbatf 
if any other evidence was brought against hioi. 
tlie promise should not cover him : but it still 
wiis understood, that this promise secured him 
from any ill effect by his own confession. The 
thing was almost forgot offer four years, tha 
man being in all respects very inconsiderable. 
But now Sharp would have his life. So duke 
Lauderdale gave way to it : and he was brought 
to Edinburgh in order to his trial. Nisbit, 
who had been the king's advocate, add was 
one of I he worthiest and learnedest men of tha 
age, was turned out. And Mackenzie was put 
ill his place, who was a man of much life and 
wit, but he was neither equal nor correct in it x 
he bud published many books, tome of law, but 
all full of faults; for he was a slight and su- 
perficial inun.^ Lockhart wns assigned counsel 
for the prisoner. And now that the matter 
came ngaui into peoples memory, all wore 
nifiazed at the proceeding. l^rimerose was 
turneil out of the place uf lord register, and 
was made justice geiicnil. Be fancied orders 
Imd been given lo rase the net that the coun- 
cil bad mude ; so he turned the books, and he 
found the act still on record. He took a copy 
of it, and sent it to Mitchell's counsel : that 
was the prisoner's name. And, a clay or two 
before the trial, he went to duke Lauderdale, 
who, together with Sharp, lord Rothes, and 
lord Halton, were summon^ as the prisoner's 
whnesses. lie told him, ninny thought tberd 
had been a prouiUe of life given. Duke Lau* 
der/liile denied it stiffly. Priinerose said, he 
heard there was un act of council made about 
it, and he wished that might be looked into. 
Duke l.auderdalc said, he was sure it was not 
Dossible, and he would not give himself tlie 
irtiuble to rum over the books of couucil. 
Priinerose, who told roe this, said hit con- 
science led him to give duke Lauderdale this 
warning of the matter, but that he was iJoe 
sorry to see biiii thus reject it. The trial was 
very solemn. The confession was brought 
against him, as full evidence : to which Luck* 
hart did plead, to the adiiiimtion of all, to 
s<*ew that noextrajudiciai confession could be 
allowed in a court. The hardships of a prison, 
tlie hopes of life, with other practices, might 
draw confessions from men, when they were 
perhaps drunk, or out of their seoM He 
brought upon this a measure of learning, that 
amazed the audience, out of the lawyers of all 
civilized nations. And, when it was Mposad 
to this, that tlie couucil was a court of judioa^ 
tore, he shelved, ibat it was not the prdpae 
court for crimes of this nacurc, and tbM It bad 
not proceeded in this as a wuit ofjudsdatim. 
And he brooght out Uiicwise ajpoai dealof 
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to bava.porfioraicci in joining with that party, 
and tal. . in the, year Mr. Ilobeit Lighton 
^iBg then Priniar in the college of Edinburgh, 
Dcfofc orn* laureation, tendered to ua the Na- 
jidn^ Covenant, and Solemn League and Co* 
dtniiiDt; upon mature deliberation, 1 found no- 

l^eaming upon thore heads. But this wa§ over- 
ruled by the court, and the confession was 
found t«> be judicial. The next thing pleaded 
for him was, that it was drawn from him upon 
hope and promise of life : and to this Sharp 
wai examined. TIms person he had sent to 
Mitchell gave a full evidence of 'the promises 
he had made him : but Sharp denied them all. 
He also denied he heard any promise of life 
made him by the council : so did the lords 
t^uderdale, Rothes, and ilaicon, to Che aston* 
ishment of all that were present. Lockhart 
upon that produced a copy of the act of coun- 
cil, that made express mention of the promise 
given, and of his having confessed upon that. 
And the prisoner prayed that the books of 
council, which lay in a room over that in 
which the court sat,^might be sent for. Lock- 
hart pleaded, that since the court hud judged 
that the council was a judicature, all people 
had a right to search into their registers ; and 
the prisoner, Who was like tu suflfer by a cot%» 
l^ion made there, ought to have the benefit 
<if those hooks. Duke Lauderdale, who was in 
the court only as a witness, and so had no 
right to speak, stood up, and said, lie and those 
other noble persons were not brought thither 
to be accuseo of perjury ; and added, that the 
books of council were the king*s secrets, and 
that no court should have the perusing of 
them. The court was terrified with this, and 
the judges were divided in opinion. Prime- 
rose, and one other, was for calling for the 
books. But three were of opinion, that they 
were not to furnish the prisoner with evidence, 
but to judge of that which he brought. And 
here was only a bare copy, not attested upon 
oath^ which ought not to have been read. So, 
this defence being rejected, he was cast and 
condemned^ 

** As soon as the court broke up, the lords 
went up stairs, and to their slmme found the 
. act recorded, and signed by lord Rothes, as 
.president of the council. He pretended, be 
signed every thing that the clerk of council 
put in the book without reading it. And it 
was intended to throw it on him. But he, to 
dear himself, searched among his papers, and 

« a draught of the act in Nisbit's hand. 

f being ricli, and one they had turned out, 
they resolved to pot it upon him, and to fine 
himdaepily. But he examined the Sederunt 
in the, book, and spoke to all who were there 
at the boards of whom nine happened to be in 
Sown, who were ready lo depose upon eath, 
* that when tlie council had order^ this act to 
be drawn, Uie clerk of the council desired the 
help of the king’s advocate in penning it, which 
btggve him ; and his dmogbt was approved 
by she oonnciL Andloow lord Botbesb jest 
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thing in tlieni, but a short compead of the 
goral law, only biadiiig us to our dury towaitis 
iGod and towards men in their several stations ; 

1 finding, that mjr banished king’s interest 
w wholly included therein, and both corona- 
ti^ and aliegiauce oaths, &c. and they being 

waJremeinbered. Yet duke Lauderdale still 
stood to it, that the promise could only be for 
interceding < with the king for hrs* pardon, 
sinee the council hud not the power of pardon- 
ing in them. Lord Kincardin acted in this the 
part of a Christian to an enemy. Duke Lau- 
derdale had writ to him, he being then serving 
for him at Court, that he referr^ the aix^unt 
of Miicliell’s business to his brotlier’s letters ; 
in which the matter was truly related, that upon 
promise of life he had confessed tlie fact ; and 
lie concluded, desiring him to ask the king, 
that he would he pleased to make good the 
promise. These Letters 1 saw in lord Kin- 
cardine hand. Before the trial he sent a bi- 
shop tu duke Lauderdale, desifiiif^ him to con- 
sider better of that matter, lie fore lie would 
upon oath deny it : for he was sure he had it 
under his, and his brother’s hand,' though lie 
could not yet fall upon tlieir letters. But duke 
Lauderdale despised ti>is. Yot,befbie tbeexe* 
cution lie went to his house in the country, and 
there found the letters, and brought tliem ia 
with him, and shewed them lo that bishop. 
Ail this made some impression on duke Lau- 
derdale : and he was willing to grant a reprieve, 
and to refer the matter to the king. So a pe^ 
tition was offered to the council. And be 
spoke for it. But Sharp said, that was upon 
the matter the exposing his person to any man 
that would attempt to murder him, since favour 
was to be shewed to such an assassin. Then 
said duke Lauderdale, in an impious jest, Let 
Mitchell glorify God in the grass market, which 
was the place wliere lie was to be hanged. 
Tliis action, and all concerned in it, were looked 
at by all people with horror. And it was such 
a complication of treachery, perjury, and cruelty 
as the like bad not perhaps been known. Yet 
Duke Ijauderdale had a chaplain, Hiefces, af- 
terwards Dean of Worcester, who publish^ a 
false and partial relation of this matter, in 
order to the justifying of it. Primerose not 
only gave me pa aocouiit of this matter, but 
sent me an authentic record of the trial, every 
page signed by the clerk of the court; of which 
I Imve here given an abstract. This I set down 
the more fully, to let my readers tee to what 
a height in wickedness men mw be carried, 
after they have once thrown off |90od princi- 
ples. What Sharp did now to preserve him*- 
•elf fiom such practices was probably 4hat 
whicb^ both the just judgment of Om add 
the eofiamed fury of wicked bmo, brought him 
two ypara after to such a dismal ead.” 

OPtfaie dismal end his account io tbhi 
** When a party of furioue warn ytete riding 
through amoor near 8t. Aodraws, diey saw the 
arcb-bisb^’s coach ajyearr be wad oonung 
frossa oouadlday, and wasdnvhig homti ^ho 
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the sttbsuiice of all bjalty ; ond, my litird, it 
wa 3 well koown, that thr ti many were takitig| 
the tender^ and for»%vearing Charles StuarO 
Parliament and Uuiite of Lords, 1 iheii tui^ 
scribed both, the dtiinjt <»f which my Lord ClmA 
ccJlor would have sto^ at no less ratei if ,4$ 

Imd stut some of his servants home befuref im 
to let them koow he was ootuing, and otliers he 
had sentotf’ou com^liinents ; so thnt there was 
iiohoFseiuan about the coocb. They seeing 
this, concluded, according to their frantic en- 
thusiastic notions, that God had now delivered 
up iheir greatest enemy into thtir hands : Seven 
of them mjide up to the coach, while the rest 
were as scouts ridiug sll about ihe inunr. One 
of them fired a pistol at him, which burnt Ins 
coat and gown, but did not go into his body : 
Upon this they fancied he h<ida niugical se cret 
to secure him against a shot ; and tiiey drew 
him out ol his coach, and murdered him bar- 
bartiusly, repeating tlieir strokes till they were 
sure he was quite dead : And so they got clear 
otf, no body Imppening to go cross the moor all 
the while. Tins was tlie dismal end of that 
unhappy man* itiiruck all people with horror, 
and softeaed hiscncniics into some tenderness 
So that' his ineiiinry was treated with decency 
by those wlio had very little respect for him 
during his life.*’ 

Of the catastrophe of Sharp, Mr. Laing’i 
narrative and his relleciioiis are as follows 
** Uuder the primate’s jurisdiction and influence, 
Carmichael, one of the commissioners appointed 
to exterminate conventicles, was peculiarly 
noted for his cruelties in Fife. If we may believe 
his enemies, he was accustomed among other 
aiiorinitiet to beat and abuse the women nnd 
children, and to torture the servants with lighted 
mutches, that they might be compelled to reveal 
wliere their husbands, or their fathers, or their 
masters were concealed. Nine of these un- 
happy fugitives, who wandered in small parties, 
iniercommuneti and interdicted from society, 
determined to intercept and to chastise his per- 
son, if not to avenge their wrongs on his life. 
When about to separate, after an ineffectual 
search, they were iufbrmed of the archbishop 
of St. Andrews’ approach. As be was slightly 
attended, the opportunity was embraced as a 
divine call, and tlie temptation to perpetrate a 
d^estable deed was interpreted a special dis- 
pentaiioa from heaven. They pursued and 
overcook his coach upon Magus-Moor, within 
-a fiwr inilM of St. Andrews ; disinonuted hi 
attendants, and as tlieir shots jproved ioefibctual, 

liiey draigiccl the archbishop horn bis daughter's 
acint. His oflers andentreaties for life were un- 
availing. They protested that they were actua- 
ted by no asotives of personal revenge; re- 
proached Urn with bis perjury in Mitchel’s 
trial ; admonished btmof mow of tbesaiiiU, 
in wUch his hands were embrned, and, aduds 
the shrieks and struggles of his deughter to 
save him, leA his dsM in -the htahway, 

traoefised, and eoveied- with the most Wim 
rent weands. 


well known, than this my present adherint and 
prosecuting the ends tliereof doth notr; end 
when I wm question^ what then 1 called 
liellion, I answered, it is in £sra %ii. 96. * And 

* whosoever will not do the laW of Ooti and of 

* the king,’ drc. But being questioned bhfbre 

^ From the first beginning of the refomialioo 
in Scotland, Sharp was the third archbishop of 
St. Andrews who had suffered from popular or 
from private revenge. The assassination of Car* 
dinal Heaton, was a crime congenial to the 
manners of the nation and the vices of the age. 
The execution of archbishop Hamilton was 
sanctioned by tlie forms of a legal attainder: 
hut the murder of Shsrp was regarded even 
by his enemies as an inhuman act, that redeem* 
ed his metnorv from some share of the detes- 
tation which he had incurred wii«n alive. That 
he was decent, if not regular in his deportmeiir, 
endued with the nvist industrious diligence, 
and not illiterate, was never disputed ; that he 
was vain, vindictive, perfidious, at once shniigh- 
ty and servile, raparious and cruel, his friends 
have never attempted disown. His npostacy 
was never forgiven hy tlie prcshyierialis ; but 
instead of rlisarniiiig their resentment by mo* 
cleration, lie bec'amc an unrelenting peiiiecutor, 
like most apostates, actuated by a hatred to the 
sect which he had deserted and betrayed: In- 
different to ,the doctrines of his former party, 
and therefore the more feelingly alive to clieiV 
reproaches, he appears, under tbe nitisk 'of re- 
Kgious zeal, to h^ve uniformly consulted and 
gratified his piivate revenge. Ilis death was 
acceptable lo none but the wilder fanatics, who 
discovered, in ii crime of which they durst not' 
have previously approved, the cucutioa at 
righteous judgment by private men.*^ * 

'i'he following passage is extracted from thm 
Memoirs of captain John Creichton (Nichols’s 
edition of Swifrs Works, vol. xiv, p. 991) ; 

** Soon after this, the archbishop of Afl*^ 
draw’s was murdered by the laird of Hackiton 
and Balfour, assisted by four poor weavers* 
Uackston, before this horrid action, was reputed 
an honest and gallant man ; but his friendship 
for his brothei^in-law Balfour drew him in br 
commit this inhuman murder. Balfour, who 
had been the archhi!^hop*8 chamberlain (^ so 
in Scotland we call a great man’s steward) whe^ 
ther by negligence or dishonesty, was short ill 
his payments to his lord ; and tl.o fear of brin|r 
called to an account was a principal saotlve to 
assassinate his master f however, he pretended 
likewise a great zeal for tbe kirk, where«»f he 
looked upon the archbishop as the greatest op* 
pressor. It b certain, that the lower people 
mortally hated tbe archbishop, on pretence 
that bis grace had deserted their cominoaioii f 
end the weavers wlio were accomplices of Bal- ' 
foar, Mieved they did Ood service in cle^roj* 
ifig an enemy of tbe kirk ; and accoHt^^ eR 
the murderers were estee’ncd nnd styled sh|ci|% 
by that rabellioas faction.” ^ ^ 

Reporte, which were circulared at Aejdme^ 
fospeciing the mrcynistaiicesef Sharp VdeaBt/ 
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tbe qpminissioner and the council thereanenr, 
1 answered as 1 said to my Lord Chaiicelior j 
before : in the vear 1656^ Mr. Robert Lightoii | 
being then Priniar in the college of Edinburith, 
before our latireatioii, he tendered to us the 
National and Solemn League and Covenant : 
he stopt me, saying, Tie wad ye are come here 
to give a testimony : and then being demanded 
whut 1 called rebellion, if it was not rebellion 
to oppose his majesty's forces in the face : to 
the which 1 answered, viz. My I /f)rd Chancellor, | 
if it please your grace, 1 hutnbly conceive they 
should have been with us: meaning, that it 
was the duty of these forces to have joined with 
us ; according to the National and .Solemn 
League and Covetient'; at which answe^r 1 
perceived him to storm : but, saith he, I heard 
ye have been over seas, with whom did ye con- 
verse there ? Answru*, with my merchant. But, 
saith he, With whom in particular? Answer, 
With one John Micchel, a cousin of mine own. 
Saith he, I have heard of him. he is a factor in 
Rotterdam ; to which I conceded. But, saith 
he, did ye not con verse with Mr. Levingston, 
and guch as he ? To which I answered, 1 con- 
versed wi^i all our banished ministers. To 
W'hich he replied, banished traitors ; ye will 
speak treason at the bar. 'riieii he answered 
himself, saying, But they would call the shoot- 
ing at the bishop an heroic act. To which I 
answered, That 1 never told them any such 
thing. But where did you see James Wallace 
last^ Answer, Towards the borders of Ger- 
many, some years ago. But what ailed you 
at my lord 8t. Andrews ? (pointing at him 
with his finger) Answer, My Lord Commis- 
sioner, the grievous oppression and horrid 
blood-shed of my brethren, and the e»ger pur- 
sue after rny own, as it appeareth this day to 


privy-council.' After which he commanded to 
^ake rue away, that they might see what to do 
mext with me. 

The second is, the shooting of the shot 
imended against the bi%hop of St. Andrews, 
w\mreby ilic bishop of Orkney was hurt ; to 
wl^li 1 answered my Lord Chancellor in pri- 
vat^, viz. That £ looked on him to be the main 
instigntftr of nil the oppression and bloodshed 
of iny brethren, that followed thereupon, and 
the cniuinual pursuing after my own ; and my 
Lord, as it was creditably reported to us (the 
truth of which your Ir^rdship knows better than 
we) that* he kept up his majesty's leiter inhi- 
biting any more blood upon that account, until 
the last six were execute: and I being a soldier, 
not having laid down arms, but being still upon 
my own defence, and having no other end nor 
quarrel at any man (but according to my ap- 
prehension of him) that as I hope in sincerity, 
with hxing eitlier iny sense or action upon the 
Covenant itself^ as it may be understood by the 
many thousands of the faithful, Iresides the 
prose cutioii of the ends of the same Covenant, 
which was, and in that point the overthrow of 
prelates and prelacy, and I being a declared 
enemy to him on that account, and he to me 
in like manner : so I never found myself 
obliged, either by the Law of God, nr nature, 
to set a centry at his door for his safety, but as 
he w as always to take his advantage, us it iqi- 
pearerh, so 1 of him, to take any opportunity 
oifered. Moreover we being in no terms of 
capitulation, but on the contrair, I, by his in- 
stigation, being excluded from all grace and 
favour, thought it my duty to pursue him at 
all occasions : also, my li>rd, sir William 
Sharp making his apology, anent his unhand- 
some and cheating way taken, he took me 


your grace, and to ail liis majesty's honourable 


are mentioned in the letters of Algernon 

Sidney. 

Mitcbel's attempt on Sharp, Lalng mentions 
thus : ' 


** The apostacy of Sharp bad excited such 
deep resentment, his rigors had inspired such 
implacable revenge, that it is not surprising if, 
among a persecuted sect, and a fanatical party, 
some attempted to perpetrate a deed of which 
ftw disapproved. While sitting in bis coach 
by day, in the public streets, a pi.stol vvas dis- 
charged at his person, through Uonymun, the 
bishop of Orkney's clo.ik, while ascending the 
Carriage; but the bishop's urm intercepted the 
balls. Such was the hatred of the archbishop, 
that the assassin was permitted to cross the 
street^ and to escape through a lane. On dis- 
engaging himself from his disuuise, he returned 
to the crowd ; and, iH«tw uhstandiug the must 
vigilant search, remained undiscovered, till re- 
ougnixed six years after w a rdi» bv Sharp himself. 
Tor a time the primate affected a trausienr 


lenity, but as such an atrocious attempt must 
exasperate the mind, no real moderation was 
iiimmrtd by his escape/’ 4 Hist, of Scotland 52, 

*1 


under the pretence to have spoken with me 
about some other matters. I not knowing him 
until ii%’e or six of his brothers, and his ser- 
vants were laying fast hold on me, they being 
armed of puipose, desired I would excuse 
him, seeing what he had done was upon 
hts brother's account, which excuse I easily 
admitted, seeing that be thought himself 
obliged to do what he did to me without law 
or order, in the behalf of his brother ; much 
more was I obliged to do what I did, in the 
behalf of many brethren, whose oppression was 
so great, and whose blood he caused to be shed 
ill such abundance. Moreover, be persL-iiiig 
in his bloody murders, as witnesseth the wound- 
ing of Mr. Bruce at his taking, by his etnissa- 
ries, some tew days before that fell out con- 
cerning himself, I was desirous, if by any means 
in taking him away I could, to have put a stop 
to the then current persecution. Thus far I 
have truly resumed what passed. My con- 
fession w«as made upon oath- and promise made 
to nie upon life and safety, and indeed the pro- 
itiiseViade to me bv my Lord Chaocellor was 
in thei^e words ; * Upon iny great oath aud 

* reputation, if I be Chan-''ellor, I shall save 

* your life, and if ye will not confess, the couiw 

* cii will take another way to make it out/ 
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which I took for the Boots,* as I found aftei^ 
wards.’’ t 

After two years imprisonment, upon the 18^ 
of Jan. 1677, he was unawares, at six o*cloi!k 
of the ni|;ht (about the time of the inclosing of 
the Wards), called forth before the coinniirtee. 

* ** They pur a pair of iron boots close oh the 
leg, and drive wedges between tliese and the 
leg. The Common Torture was only to drive 
these in the calf of the leg : but I have been 
told they were sometimes driven upon the sliiii 
bone/’ 1 Burnet's Own rimes, 5i37, 

Mr. Maclaurin, c>;ncerning I'orture in Scot- 
land (Introduction lo CrifininaL i'rials, sect. 9.) 
says : 

On the $4th of June 1596, John StoWart, 
master of Orkney, was indicied for consulting 
wiili Alison Balfour a witch, for the destruc- 
tion of Patrick earl of Orkney, his brother, by 
poison. The confession of Alison Balfour was 
libelled upon, lie gave in a written declara- 
tion by way of defence, hearing inter nlia^ us to 
the confession,^ ‘ No regard can be had to it, in 

* respect tlic said confession was extorted by 

* force of torment ; she having been kept 48 

* hours in the Caspie laws; her old husband, 

‘ a niiiii about iiinery years of age, put in heavy 

* irons ; her son put in the buiis, where he suf- 

* fered tii'iy-seveii strokes; and her little 

* daughter about seven years old, put in the 

* piliiiewinkfi ; all in the poor woman's pre- 

* sence, to niiike her roiifess/ MS. Abst. i. 166. 

** It was fdcudt^d lor Alaster Orant, wlio was 
indicted tor theft and robbery, 2d Aug. 16211, 

* That he ctiimot pass to the knowledge of an 

* as'.ize, in respect he was twice put to the tor- 

* ture, lirst in the boots and next in tlie piliie- 

* winks or piiiniewiiiks; in both which he con- 

* stantiy denied Ins guilt or accession to the 

* crimes lihflled, and so ought to he free from 

* any further prosecution ; as is clear hy CMarus,’ 
&c. iJe was c<Jiivicted and conde mned to death. 
M.S. Abht. i. 346. 

“ Lord Roystouii observes, * The instni- 

* nients in use amongst us in later limes were, 

* the bouts and a screw for squeezing the 
^ thumbs, thence called thuminikins. The boot 

* was put upon the leg, and wedges driven in ; 

* by which the leg was squeezed sometimes so 

* severely, th:it the patient w^as notable to walk 

* for a long time after : and even the tliuinmi- 

* kins did net only squeeze the thumbs, but 

* frequently tlie whole arm was swelled by 
^ them. Sometimes they kept them from sleep 

* fur many days, as was done to one Spence, 

* A. D. 1685. And frequently poor women ac- 

* cused of witchcraft, were so usikJ. Anciently 

* I find other torturing instruments were used, 

* M ptnniewinks or pilliewiuks, and caspitaws 

* or caspicaws, in the master of Orkney’s case, 

* June 24, 1596 ; and tosots, Aug. 1632.* But 
^ what these instruments were 1 know not, un- 
< less they are other names for the boots and 

* thommikins/ 

^ The boots and thummikins were (it is said) 
TOt. VI. 


At his appearance, the Lords Justiciaries ob«* 
scaring themselves by putting their hands upon 
their faces, and leaning upon their elbows upon 
the table : mv. lord Breses said. Sir, Ye are 
brought here before the committee, to sec if 
you %vill ndiiere to your former confession, or 

imported into this country from Russia hy a 
Scotchman, who hud been long an ofticer in the 
service of that power. 

No inferior judge could torture. It was 
employed hy the privy council ntid justiciary 
only. By the last, never during trial before 
the jury, but by way of precognition. Wliht 
the person who undcrw'ent it confessed, was 
proved at his trial.” 

Algernon Sidney writes of the Boots os being 
brought into fashion by Lauderdale. Sec his 
Lettert, edit, of London, 1748, p. 121. 

The following passages coiicciiiiug Torture 
are extracted from Foimtainhairs Decisions. 
See under date August 16th, 1683 ; Nov. 23, 
of the same year : 

Gordon of Eurlstunc is brought to the bar 
of the crimmal court, and the sentence of for- 
feiture and death formerly pronounced, is rend 
to him, and the time of execution is prefixed, 
viz. 28th iSojitcinber next : But there came a 
letter from the king proroguing the time, and 
appointing him to be put in the boots anent his 
nccoinplicus, be having been hitherto very dis- 
ingenuous. The council wrote back to the 
king, that it w as not very regular or usual to 
torture maloTfictors after they were coiideiniied 
to die, but only before conviction, lie at- 
tempted to escape, but was hindered. Vid. 3ci 
Nov. 108.2. 

Earlston (conform to his majesty *8 com- 
mand) being brought to the council chamber to 
be toriured, he through- fear or distraction 
roared out like a bull, and cried mid struck 
about him, so that the liangiiiaii and his man 
durst scarce lay hands on him : At last he fell 
ill a swoon, and then reviving, he told that ge- 
neral Dalziei and Druiiimund were to head 
that fanatic party, and duke Hamilton was on 
their side ; which improbable things made 
soine call it revery, and others, a politic design 
fii invalidate ull he should say ; and the physi- 
cians were ordained upon soul and conscience 
to repoit his coiidiiion, if they judged him 
really mad, or only feigned, as David at Oath 
with Achish, as also to prescribe him a diet for 
curing him ; and for more quietness, they sent 
him CO the Castle. * De simulallL dementifi^ 

* alioruraqne morhorum simulatiouc/ sec Zacc, 
quasstion. medico-legal.” 

Afterwards on Dec. ISth following, it ap- 
pears, that ** This Earlston mentioned Sd Nov. 
last, is reprieved by the council till tJic last Fri- 
day of January next. They thought once^ to 
have given way to his execution ; but being* 
furious, others thought it cruel then to bereave 
a man of his life and ciidanger liis soul, when 
he could not rtpeot ; and *. 14, D. de oflicie 
praesid. says, if it be not < sifnulata demcatiRt 

4 I 
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pot. To ffhich ho oniwered, My Lord, it is ifc and fortune, although, my Lord, fortur 
not ppknown to* your lordsbip, and others here tyive 1 none. To which mdictment I answered 
preicot, that l)y the council's order I was re- |t three several dyets, being deserted by my 
initted to the JLords Justiciaries, before whom Xx>rd Advocat. 1 humbly conceive, that both 
I received an iodictmeut, at my Lord Advo- ly the law of the nation, and the practice of 
cat’s instance, wherein I was indicted both of .he House at that time, 1 ought to have been 


* satis ipso furore punitur.’ Though the king’s 
Advocate alledged that the end of the punish* 
ment of inatetactors was not only their own 
good, hut * in einendatiunem et terrorem alio* 

* rum;’ which end held even in decapitating a 
traitor, though from horror and fear turning 
mad : Yet see his own Criminals, where fury 
excuses. 

July !26, 1684. Mr. William Spence, late 
servant to the earl of Argyle, by order of the 
privy councif, is tortiireil and put in the bouts, 
to mrce him to reveal what he knows of the 
carl’s and other per&ons accession to the late 
Knglibh fatifitic plot, and the association and 
design of rising ; and in regard he refused to 
depone upon oath, if he had the key whereby 
he could read some letters of the earl’s, pro- 
duced by major Holmes, written in cyphers ; 
and seeing he would not say upon oath that he 
could not reufi them, and that they otVered to 
secure him hy a pardon for his life, it rendered 
him very obnoxious and suspect of prevarica- 
tion ; so that after tiie torture, he was put in 
general Daliiell's huuds ; and it was reported 
that hy a hair-shirt uiid pticking (usthe witclu 
are used) he was five nights kept from sleep, 
till he was turned iiulf distracted. He ate 
very little, of purpose that he iniglit require the 
Ic^s sleep; yet all this while he discovered no- 
thing, and tliough he had done it, yet little cre- 
dit was to be given to what he shouhl say at 
such a time. 

August 7, 168i. At privy council, Spence 
(mentioned ^6 July) is again tortured, and his 
thumbs cruslied with thuinhikins : It is a new 
invention used among the colliers when trans- 
gressors ; and discovered by general DaUiel 
and Drummond, they having seen them u^ei 
in Muscovy. After this, when they were abou 
to put him again in the hoots, he being frighten 
ed, desired time, and he would declare wTiat h< 
knew ; whereon they gave him some time, and 
sequestrated him in the castle of Kdinburgh, a: 
a place where he would be free from any hac 
advice or impression, to be obstinate in not re 
vealing. 

August 2^. Mr. William Spence, men 
lioned 7th current, to avoid any farther torture 
rends these hieroglyphic letters; and agree: 
with Mr. Holmes’s declaration, that Argyle 
l^udon Campbell, the late President Stair, sii 
John Cochran and others, had formed a design 
to raise an army in Scuthuid, and to laud at 
such couvenient places as they hoped the peo- 
ple would join %vith them, and hoped, if they 
once gave the king's forces a foil, they would 
get many t«> flock in lo them ; and had ad- 
vanced money to this purpose ; and th.it rliere 
were three keys, whereof he had one and Mr. 
Cartittirs another (which caused him to be tor- 


urecH and Holmes a thinl ; ancithey expected 
lelpYrum England; and also he approved of 
iray of Crigie’s reading them. On this, Camp* 
»ell pf Ardkiiilas was apprehended by John 
M’Naughtan in Invernry ; and Spence got the li- 
berty of the Cubtle, and his remission was re- 
coniinended to be past by the king; and Gor- 
ion of Earlston was sen; for from the Bass, 
lot to he execute as some said, but to be tor- 
ured and confronted with Spence. They re- 
solved not to admit of his madness for an ex- 
cuse, which they esteemed siiimlate; as the 
ate Chancellor had done. 

“ September 5 and (5, 1684. Mr. Wra. Car- 
&taii.s, sou to Mr. John Carstairs, once minister 
Lt Glasgow, is brought before the secret com- 
mittee of council, and is tortured with the 
thuinhikins. He confessed there has been a 
current plot in Scotland these ten years past : 
some were for raising forces ; others were only 
for associating with the English, for holding out 
the duke of York from succeeding, and to pre- 
serve tlue reformed rtligion : he named many 
that were upfui the knowledge of it ; as the 
earl of Tarras, Ctsiiocks eider and younger, 
with the other prisoners, Murray ot PhiTip- 
Jniugh, I’rincio of ToVwoodlee, Hume of Poi- 
wart, Home of Bnsscndean,Mr. Gilbert Elliot, 
Scot of Gallowbhiel.s, Hay of f’ark, sir James 
Dairy tuple, Mr. liobert Martine, Hamilton of 
Aikenhead, &c. aud some gave out the duchess 
of J.uuderdale as a resetter of Argyle since his 
furfcMture, and a furiiUher of him with money ; 
aiul who odered, in 1677, to procure the fana- 
tics an indulgence from the king for a sum of 
money. Fame wrougously also named Ker of 
CheiTie-trees, Cainpbcl of Caddcl, Carnegia 
of Bel nail) more, the lairds of Brodie and 
Grant, Crawfurd <»f Ardmiilan, Elliot of Stobs, 
Murray of -Spot, dec. Such of them as could 
he gut are presenily apprehended, and put in 
close prison ; and tiicii major Monro and Phi- 
liphaugh are first examim.d ; and standing ou 
their denial, they are threatened with the 
boots; which makes them ingenuous, and con- 
fess their accession. This did so discompose 
and confound Alexander Monro, to discover 
otliers, that he desperately oifered money to 
the keeper of the toibooth’s man to run him 
through with his sword, and roared, that he 
knew he behoved to do some base thing before 
he died ; and regretted tliat he should have de- 
nied it before the king, by lying so obstinately, 
and should have been sf> instrumental in draw* 
iitg so many gentlemen upon that which would 
stands tliem botli ihdr lives nnd fortunes, and 
he behoved tn be a drudge and witness against 
them. Philiphaugh cast himself upon the high 
treasurer’s mercy and protection. Then Camp* 
bell of Ardkinlas is examined, and he freely 
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set at liberty, yet notwithstanding I was, con* fortune, but to see whether you will adhere to 
trary both to law, justice, and equity, returned your former confession. Tu which it was answer* 
to prison. And upon what account I am ed, I am not convinced of any crime, therefore I 
brought this night before your lordship, I know know not any such confession as your lordship 
not. To the whicli iny £ord Preses answered, alledges. To which my Lord Treasurer Depute 
Ye are not accused here, neither upon life nor replied. He is one of the most arrogant rogues, 


confesses he sent to Argyle since his escape, 
100/. sterling ; but, finding this draws to trea- 
son, he desires to correct his deposition, and 
avers it was only given by him to ArgyleVchil- 
clren, and not to himself. Duke Hamilton op- 
posed this torturing much ; and alleilged that, 
at this rate, they might, without accusers or 
witnesses, take any person rfif the street and 
torture him ; * et nemo in niiorum caput est 
* torqnendus ;* and he retired, and rcfu.setl to 
be present, on this ground, that if the parly 
should die in the torture, tlie judges were lia- 
ble for murder, at least were severely censurable. 

** It was doubted, how far these testimonies 
extorted per torturam can be probative against 
third parties, seeing witnesses sluaild be so far 
voluntary and spontaneous us to be under no 
impressions, or terrors of fear of life or limb; 
others judge them best to be credited then. 
Some thougiit our privy council would have 
been at some loss, and contacted some tush by 
this cruel torture, had they siiftbred it as they 
did the hoots (which they regarded not, their 
legs being small) without discovering or re- 
vealing this conspiracy ; hut their confessing 
tends to justify the privy councirs procedure. 

“ Nov. 13, 1681. Three follows called Wat, 

Semple, and , who were su»pectod 

and apprehended as owners of the late upolo- 
getical declaration of war against the king, and 
threatening to murder all their p^•r^ccutols, 
(whicii was affixed on the 8tli of Nov. last, on 
Linlithgow market-cross and church-door and 
sundry other places), were hroiight in and exa- 
mined, and they owned the coiiients of that 
scandalous paper, and did obstinately liide the 
torture of the tliuinbikins without shrinking, till 
they were taken out of them, and then they fell 
dow'ii. See more of them t24th Nov. current. 

“ August 2, 1687. James Muir, Preston- 
grange’s servant, pursues sir John Uamsay of 
Whitchill, sheriff-deputc of East Lothian, for 
oppression, in holding a pretended court at 
Cockeny without a clerk or fiscal, and fining 
him in 100 dollars far above his jurisdiction, 
and for detaining him in privato cttrcerc in Se- 
ton, and putting him in tfie irons and thumbi- 
kins, though torture belongs only to the privy 
council. Answered, That sir John Ramsay 
had also a reconvention aguinkt him, for tear- 
ing papers and discharges he had given, and 
Ibr beating, blooding and deforcing the sheriffs’ 
officers, %vhich were heinous crimes, and proven 
to him, not only as justice of peace, hut also 
as sheriff; that he might hold a court pro re 
nata within any part of the sheriffdom, Ins ter- 
ritory, as well as in Haddington, and might 
chuse a clerk and fiscal for that particular* act; 
and be was not tied to 50/. Scots of fine ; and 
the sheriff might use any baron's prisuo, and 


much more the sheriff- principal's own prison ; 
and that he was so furious, he behoved to be 
kept in irons like a madman, and having broke 
them, the thumbikins were put upon him, not 
to torture, but to secure him from flying.— *Yet 
a guard of men could have done that. The 
privy council admitted both libels to probation ; 
and at advising, were clear, that a sheriff-depute 
nor no inferior judge could use torture ; and 
that sir John Ramsay liud exceeded his power: 
Yet not to discourage the governmeHt, both 
were called in, and Muir was rebuked for hit 
violence, and sir John was desired to exercise 
his power with greater moderation, and to rt* 
store the fine.” 

See also 1 Fountainhall, 325. 

It therefore appears that the use of the tor- 
ture w as not confined to the object of precogni- 
tion of the guilt of the party tortured. 

Burnet (1 Own Times, 583) after inentioning 
th:tt the iiiirelcnting severity of the Duke of 
York had appeared very indecently in Scot- 
land, says: When any arc to be struck in the 
hoots it is done in the presence of the Council s 
And upon that occasion aiinost all offer to run 
away. The sight is so dreadful, that without 
an order rc.s training such n number to stay, the 
hoard would he forsaken. But the Duke, while 
he had been in Scotland, was so far from with- 
drawing, that he looked on, all the wliile^ with 
an iiiiinoved indifference and with an attention, 
ns if he hud been to look on some curiom ex- 
periment. This gave a terrible idea of him to 
nil that observed it, ns of :v man that had no 
bowels nor humanity in him. Lord Perth ob- 
serving this, resolved to let him see how well 
qualified be was to he an Inquisitor General. 
The rule about the Boots in Scotland was, that 
upon one witness and presumptions both toge- 
ther, the question might he given ; but it was 
never known to be twice given; or that any 
other species uF torture besides tlio boots, might 
be used at pleasure. In the Court of Inquisi- 
tion they do, upon suspicion, or if a man re- 
fuses to answer upon oath as he is required, 
give him the torture ; and repeat it, or vary 
it, as often os they think fit; and do not givp 
over, till they have got out of their mangled 
prisoners all that they have a mind to know 
from them. lie then proceeds to relate the 
application of the Torture to Spence and 
Carstairs. Sir John Dalrymplefl Memoirs p. 
94 to Ed. 1771,) professes to exculpate the duke 
of York from the imputation of personally aU 
tending the application of torture, but Laing (4 
Hist, of Seqt. Ill, and Note 4 at the end of the 
the book, 2d Ed.) exposes the futility of Dairy m- 
ple’s exculpation. For more concerning torture. 
See in this Collection Emlyn's Preface p. axv. 
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cheats, liars, and what not. To which he re- 
plied, My Lord, if there were fewer of such 
persons of whom your lordship have been 
speaking, in this nation, £ would not be stand* 
ing tlic night at your bar : but iny Lord Ad- 
vocate knows, tliat what hath been allodged 

Vol. 1, p, 505, Note fcj. V'ol. 2, p. 773, and 
note ( a), Vol. 3, p. 367, Felton’s Case. 

There was in France an instrument of tor- 
ture called the brodequin (Buskin) which cor- 
responded to the boots. It is thus described in a 
printed Account of the Trial of liavaillac : 

The brodcquiii is a strong yvooden box, 
made in the form of a boot, just big enough to 
contain both the legs of the criminal, which 
being put therein, a wooden wedge is then 
driven with a mallet between his knees, and 
after tliat is forced quite through ; a second 
wedge, of a larger size, is applied in the same 
manner.’' 

The barbarous circumstances of the sentence 
and execution of that bloody bigot are thus 
related in the same account : 

May 27th, 1610, the Court sat in the after- 
noon in the Chainhre de La-Beuvette. 

We the presidents, and several of the 
counsellors being present, the prisoner, Francis 
Ravaiilac, was brought into Court, who having 
been accused and convicted of parricide com- 
mitted on the person of the late king, lie was 
ordered to kneel, and thn clerk of the court 
ronounced the seotence of death given against 
im ; as likewise that he should be put to the 
torture to force him to declare his accomplices. 

ills oath being taken, he was exhorted to 
redeem himself from the torments preparing 
for biro, by acknowledging the trutli, and de- 
claring who those persons were that had per- 
•uadeu, prompted, and abetted him, in that 
most wicked action, and to whom he liad dis- 
closed his intention of coiniiiilting it. 

He said, by the salvation I hope for, no 
one but myself was concerned in this action. 

lie was then ordered to be put to the tor- 
ture of the brodequin, and the first wedge be- 
ing driven, he cried out, * God have mercy 

• upon my soul, and pardon the crime I have 

• committed ; I never disclosed iny intention 
‘ to any one.’ This he repeated "as he had 
done in his interrogation. 

** When the second wedge was driven, he 
said with loud cries and shrieks, * I am a sin- 
‘ ner, I know no more than I have declared, 

• by the oath I have taken, and by the truth 

• which I owe to God and the court; all I 
' have said was to the little Franciscan, which 

• I havc^ already declared : I never mentioned 
^ my design in confession, or in any other way : 
^ I never spoke of it to the visitor of Aiigou- 
^ I6iue iior revealed it in confession in this 
^ city. I beseech the court not to drive my 
^ soul to despair.* 

** The executioner continuing to drive the se- 
cond wedge, he cried out, * My God receive 
^ Ito penance,aa an expiation for the great 
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against me, is not my confession. To which 
he replied. Do you not remember that before 
tW Lord Commissioner and the council ye said 
such and such thing? To which it was replied. 
That my Lord Commissioner never enquired 
about any such thing ; only he said, he heard 

crimes I have committed in this world ; Oh 
' God ! accept these torments in satisfaction 
* for my sins. By the faith I owe to God, 1 

knpw no more than what 1 have declared* 

^ Oh ! do not drive my soul to despair.* 

“ TliC third wedge was then driven lower 
near his feet, at which a universal sweat cover- 
ed his body, and he fainted away. The execu- 
tioner forced some wine into his mouth, but 
he could not sw'allow it ; and, being quite 
speechless, he was released rr4iin the torture, 
and water thrown upon his face and hands. 
Some wine being forced clown his throat, his 
speech returned, and he was laid upem a mat- 
trass in the same place, where he continued 
till noon. When he had recovered his strei^th 
he was conducted to chapel by the execution- 
er; and two doctors of the Sorbonne being 
sent for, his dinner was given him; hut before 
the divines .entered into a conference with 
him, the clerk admonished him to think of his 
salvation, and confess by whom he had been 
proinpterl, persuaded, and abetted in the wick- 
ed action Im had committed, and so long de- 
signed to commit ; it not being probable, that 
he should of himself have conceived and exe- 
cuted it without communicating it to any other. 

Ho said, that if he had known more than 
what he had declared to the court, he would 
not haie concealed it, well knowing, that in 
this case be could not h.ive the mercy of God, 
which he hoped for and expected ; and that 
lie would not have endured the torments he 
had done, if he had any further confession to 
make, lie said, he acknowledged that he had 
committed a great crime, to which he had 
been incited by the temptation of the devil; 
that lie in treated the king, the queen, the 
court, and the whole kingdom, to pardon him, 
and to cause pruyers to be put up to God for 
him, that his body might bear the punishment 
for his soul. And being many times admonish- 
ed to reveal the truth, hq only repeated what 
he had said before. He was then loft with 
the doctors, that they might perform the duties 
of their office with him. 

A little after two o’clock the clerk of the 
court was sent for the divines, who cold 
him, that the condemned bad charged them to 
send for him, tliat he might hear and sign his 
confession, which he desired might be revealed 
and even printed, to the end, that it might be 
known to the whole ivorld; which confession 
the said doctors declared to have been. That 
no one had been concerned wUh him in the 
act heghad committed ; that he had not been 
solicited, prompted, or abetted, by any other per- 
son whatever, nor had discoveiw his design to 
any one; That he acknowledged be hadeojnmit- 
ted a gmicno teifcr v^ichheboped to have tht 



IS35] STATE TRIALS/ 29 Chaulbs 11. 1677; — to mtoxbr Z>r. [1390 


that I had been abroad, and over seas, and en* 
quired with whom 1 did converse there ; cq 
which it was replied, with my merchant, my 
Lord ; But with whom in particular? To which 
1 answered, With one John Mitchel, a cousin 
of mine own ; so that there was no such dis- 

tnercy of God, which was still greater than his 
sins, but which he could not hope to obtain if 
he concealed any thing. 

Ilereupon the clerk asked the condemned. 
If he was willing that his confession should be 
known and . revealed ? and, as above, admo- 
nished him to acknowledge the truth for the 
salvation of his soul. He then declared upon 
his oath, that he had said all he knew, and that 
no one had incited him to a>iumit the murder. 

At three o*clock he came from the chapel; 
and as he was carrying out of the Conciergerie, 
the prisoners, in great numbers, thronged 
about him, with loud cries and exclamations, 
calliiiv him Triii<»p, Wicked Wretch, De- 
tobtahlc Moiisicr, Oainned Villain, and the 
like; ih y w^uld have struck him, had they 
not been hindered by the baililTs, and the other 
ollicei-b of justice, who kept tlfcin otFhy force. 

“ When ho was put into the tumbril, the 
crov\d was so great, that i: was with the ut- 
most ditliculty the bailifts and officers of justice 
could lorce the rn selves a passage ; and as soon 
us the prisoner appeared, that vast multitude ^ 
began to cry out as above, Wicked Wretch, 
Traitor, &c 

I’he eiir:ij,ed populace continued their cries ^ 
and exclamations till he arrived at the Greve, j 
%vhere, before he was taken out of the tunibril 
to mount the scaHuld, he was again exhorted 
to reveal his accomplices ; but he persisted in 
liis former decls«j*ation, that he liad noue ; 
again imploring pardon of the young king, the 
queen, and the whole kingdom for the crime 
he had committed. 

When he had ascended the scaffold, the 
two doctors comforted him, and exhortecl him 
to acknowledge the truth ; and after perform- 
ing the duties of their function, the clerk ap- 
proached him, and urged him to think of his 
saivatioii now at the close of his life, and to 
confess all he knew ; to which he only answer- 
ed as he had dune before. 

** The hre being put to his right hand, hold- 
ing the knife with which he had stabbed the 
king: he ciied out, Oh God? and often repeat- 
ed Jesu Marie! VVhile his breast, &c. were 
tearing with red-hot pincers, lie renewed his 
cries and prayers ; during which, being often 
admonished to acknowledge the truth, he per- 
sisted in denying tlial he had any acconiplices. 
The furibns crowd continued to load him with 
Mecrations, crying, that he ought uqt to have 
n moment’s respite. Afterwards by intervals, 
melted lead and scalding oil, were poured upon 
his wounds; during which lie shrieked aloud, 
and continued his cries and exclamations. 

** The doctors again admonished him, as like- 
wise the clerk, to confess, and were preparing 
to offer op pidblicly the asual praym lor the 


course before the council. But, says my Lord 
Preses, we will make a sharper thing make yon 
to confess. To which it was replied by the 
panoel, I hope your lordships are Christians, 
and not Pisans. To which the i'reasurer 
Depute added, saying, That the pannel was no 

condemned ; but immediately the people, 
with great tumult and disorder, cried out 
against it, saying that no prayers ought to be 
made for that wicked wretch, that damned 
monster. So that the doctors were obliged to 
give over. Then the clerk remoustraung to 
him, that the indignation of the people was a 
judgment upon him,, which ought to induce him 
to declare the truth, he persisted to answer as 
formerly, saying, I only was concerned iu the 
murder. 

** He w.as then drawn by four horses, for half 
an hour, by intervals. 

Being again questioned and admonished^ 
he persisted in denying that he had any accom- 
plices ; while the people of all ranks and de« 
grccs, both near and at a distance, continued 
their exclamatloiiH, in tokcoi of their great grief 
for the loss of their kino. Several persons set 
themselves to pull the ropes with the utmost 
GiiuerneFs; undone of the noblesse, who was 
near the criminal, alighted otT his horse, that 
it might he put in the place of one which was. 
tired with drawing him. At length, when he 
had been tlrawrti for a full hour by the horses, 
without being dismembered, the people, rush* 
*ag on in crowds, threw themselves upon him, 
and with swonis, knives, sticks, and ociier 
weapons they struck, tore, and mangled hia 
limbs ; and violently forcing them from the 
executioner, they dragged them through the 
streets with the utmost eagerne^^s and rage, and 
burnt them in ditfetent puns of the city.’’ 

** Sentence of Death against Faancis Ravail^ 
LAC, May W, 1610. 

Extracted frnrn the Registers of the Par liament, 

** The court, consisting of the great chain-’ 
hers of the Tournelle and the Edict, being as- 
sembled, ami having seen the criminal proceed- 
ings, formed by the prebidents an.il counsellora 
in that behalf, appointed by commission, at 
the requisition of the king’s attorney general, 
against Francis Ravaillac,a practitioner of tlie 
law, of the city of Angoulome, prisoner in tbe 
Conciergerie of the palace ; os also the inform- 
ation made against him, the interrogatories, 
confessions, answers, and cross examinations 
of witnesses, ami the state of the cose by tbe 
king’s attoniey-general ; and the said Ravaillac 
having been heard and examined by the said 
court, touching tbe matters laid to his charge ; 
and touching the verbal process of the interro- 
gatories administrated to him on the rack; 
which, by order of the said court, he under- 
went on the S5th of this 'month, for discor 
very of bis accomplices : On consideraiioo. of 
the whole, 

« Tbe said court hath declaied, and doth 
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Cihristian. To which tlie pannel replied, My 
liord, you know the old Proverb, Turpe cst 
Doetori, &c. And so he was returned to prison 
for that night. 

Upon the 120d day, he heing called before the 
said committee, who sale in the town’s coun- 
cil-house, at which time luy lord Preses said to 

declare, the said Ravaillac duly attainted of ihe 
crime of high-treason, divine and human, in 
the highest degree, fur the most wicked, most 
a^minable, and most detestable parricide, 
committed on the person of the late king, 
Henry 4. of good and laudable memory ; for 
reparation whereof, the court hath condemned, 
aiid doth condemn him, to make the amende 
honorable, before the principal gate of the 
church of Paris, whither he shall be carried 
and drawn in a tumbril in his shirt, bearing a 
lighted torch of two pound weight, and that he 
shall there say and declare, that wickedly and 
traitorously he hath committed the aforesaid 
most wicked, most abominable, and most de- 
testable parricide, and murdered the said lord 
the king, by stabbing him twice in the body 
with a knife ; that he repents of the same, and 
begs pardon of God, the king, and the laws : 
from thence he shall be carried to the Greve, 
and, on a scaffold to he there erected, the 
ilesh shall be torn with red hot pincers from 
his breasts, his arms, and thighs, and the calves 
of his legs ; his right hand, holding the knife 
wherewith he committed the aforesaid parricide, 
shall be scorched and burned with fliuning 
brimstone ; and on the places where the flesli 
has been torn with pincers, melted lead, boil- 
ing oil, scalding pitch with wax and brimstone 
melted together, shall be poured : after oil this, 
he shall be torn in pieces hy four horses, his 
limbs and body burnt to ashes, and dispersed 
in chif air. His goods and chattels are also de- 
clared to be forfeited and confiscated to the 
king. And it is further ordained, that the 
house in which he tvas born shall be pulled 
down to the ground (the owner thereof being 
previously indemnified; and that no other 
building shall ever hereafter be erected on the 
foundation thereof: and that within fifteen 
days affer the publication of this present sen- 
tence, his father and mother shall, by sound of 
trumpet and public proclamation in the city of 
Angoul^me, be buiiuhed out of the knigdoin, 
end forbid ever to return, under the penalty of 
being hanged tiiid strangled, without any further 
form or process at law. 'I'he court has also 
forbidden, and dolb forbid, his brntbers, sisters, 
unples, and others, from henceforth to bear 
she said name of Hu\aillac, enjoining them to 
cliange it to some other, under the like penal- 
lias ; and ordering the substitute of the king’s 
attorney- general to cause tliU present sentence 
to be published and carried into execution, 
under pain of being answerable for the same ; 
and before the execution thereof, the court 
doth order, that the said Ravaillac shall again 
undergo the torture, for the discovery of his 
accomplices.'’ 
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him : Sir, ye are called here again to see if ye 
■will adhere to your former cun&sion (opening 
a paper to the pannel, and alledged it to be 
subscribed by him.^ To which it was answer- 
ed, My lord, 1 acRnowledge no such thing. 
Then lie replied, Sir, ye see what is upon the 
table before you : I shall see if that can cause 
you do it. To which it was answered, By that 
torture you may cause me blaspheme God, as 
Saul did compel the saints ; you may by that 
tofture cause me to speak amiss of your lord- 
ship;* to call myself a thief, a murtherer, or 
warlock, and what not, and then pannel me 
upon it : but, if ye shall, my lords, put me to 
it, I here protest before God and your lord- 
ship, that nothing extorted from me by torture 
shall be made use of against me in judgment, 
nor have any force against me in law, or any 
other person whomsoever ; but to be plain 
with your lordship, I am so much a Christian, 
that whatever your lordship shall legally prove 
against me, it' it be a truth I will not deny it. 
But, iny lord, on the contrary, I am so much 
a man, yen, and a Scots man, that 1 never 
held myself obliged, either by the law of God 
or nature, or by the law of nations, to become 
my own accuser. Then said my lord depute 
treasurer to the Preses, be hath the devirs 
logic, and sophisticates like him. Ask at him 
whether or not that be bis subscription ? to 
which he answered, he acknowledged no such 
thing. To which llattoun answered, bid him 
say, yea, or not. Then my lord Preses said, 
(pointing his hand to the Boot) you see what 
is before you, say either yea or not. lie an- 
swered, 1 say not ; and so he ivas returned to 
close prison as before. 

Upon the l^4th day they solemnly assembled, to 
wit, with their robes, in the parliament house, 
where the lords of the session sit, at which 
time the executioner was present with the 
boots, and the pannel being brought as before 
to the bar, the lord preses said, you are now 
hroiight here to sec if you will yet confess be- 
fore you be put to torture. But the pannel 
knowing, according to the rate of the Spanish 
Inquisition, that always the more he contested, 
either concerning himself, or any other person, 
the more severely the torture would be made 
use of, to make him confess more; therefore 
he aiiswered nllerthisnianiitr : My lord, I shall 
study brevity by spcakiiit! a few words what I 
have to say, to wit, that I have been now 
these two full years in prison, and more than 
one of them in botis and fetters, and upwards 
of thirty weeks in ch>se prison, so that my im- 
prisonment hath been more intolerable to me 
than the pains of many deaths, if I had been 
capable thereof : yea, and it is well known, 
that within a sliorter time in regard of iiiy im- 
prisonment, several have made away them- 
selves rather than endured the affliction of a 
prisdli ; but, my Lord, an obedience to the ex- 
pr^ commandment of Gutl hath made me to 

* See what Felton said to bishop Laud’s 
Proposition, aale, vol. 3, p. 371, 
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undergo all hardships I have hitherto met with, 
and to unde^o this present torture ; to wit,* 
the preservation of my life, and the lives of 
others, as far as it is in my power, and to keep 
off innocent blood from your lordsiiip, and your 
families and relations, which by shedding of 
mine, doubtless you would bring upon your- 
selves, posterity, and relations, wrath from the 
Lord, to the consuming thereof, until there 
should be no remnant nor escaping. And now 
iny Lords, I do again protest before God and 
your lordships, that whatever may be extorted 
frucii me by torture, may not be made use of 
against me, nor any other person in judgmetit 
nor have any force in law. And so, my Lords, 

I have done : you may call the men whom you 
have appointed to your work. After which 
they caused the mneer to call upon the execu- 
tioner, and two otiicers appointed for that effect, 
who tied him in an armed cliair, and broughtthe 
bools, and enquired which of his legs they 
should take ; but they, afrer speaking amongst 
themselves, connnatided the executioner to 
take any of them, upon which he laid the left 
leg upon the boot, but tJic panncl lifted it out 
again, saying, Seeing ye judges have not deter- 
mined it, take the best of the two, fur I freely 
besLuw it in the cause; and laid his right leg 
into the torture ; after which the king's advo- 
cate said, I shall speak but one word ur two, 
but notwithstanding continued his discourse 
for a considerable time ; so when he had made 
an end, the pannel answered thus; IVly Ix»rd 
Preses, the advocate’s one word or two hath 
multiplied to so many, that my memory can- 
not serve me, in the condition wherein 1 am, to 
resume them so as to answer them in particular : 
hut I shall answer to the scope of his discourse. 
First, WlitTcus he hath been speaking to the 
sovereignty of the magistrate, I shull say some- 
what more than he hath said ; to wit, that the 
magistrate whom God hath appointed, is God’s 
Deputy, and that both the ~ throne and the 
judgment is the Lord’s while he juilgeth for 
God, and according to the law of God, and 
that a great part of hi^otlice is to deliver the 
oppressed out of the hand of the oppressor, 
and to shed no innocent blood, according to 
the commandment ofHQod to Zedekiah by the 
prophet Jeremiah, chap. xxii. 3. And, my fords, 
disobedience to his coin tnnnd men t brought the 
wrath of God upon him, his princes, and the 
whole nation of the Jews, chap. xxxviL So 
condly, my lord advocate lialh been hinting at 
the sinfulness of lying upon any account : It is 
answered, my lords, that not only lying is sin- 
ful but also a pernicious speaking of the troth 
is a horrid sin before God, while it tendeth to 
the shedding of innocent blood, as witnesseth 
that of Doeg, Ps. Hi, compared with 1 Sam. 
xxii. 29. But what my lord advo"cate hath 
forged against me is false, so that I am stand- 
ing upon my former ground, vix. the pre^rra- 
tion of my life, and the lives of others, as far as 
it lies in my power, the which I am expressly 
commanded to do by tlie Lord of Hosts. After 
which, the clerk’s servant being called by the 


advocate, they interrogate him of many ques- 
tions, upward to the number of thirty, only to 
see if they could catch him in a coutradietion, 
or to see if they could find out any person to 
witness against him; but he understandijig 
their drift, answered as followeth : My lords 
(not knowing that 1 shall escape this torture 
with my life) tliereforc I beseech you to re- 
member what Solomon days, * He who sliew- 
* eth no mercy shall iiave judgment witliout 
^ mercy.’ And if there be any here pre- 
sent, as I hope there are few or none, yet 
if there he any such here, wht»sc disposition is 
so eager in pursuing after iiuioceiit blood, that 
nothing Jess than a full draught will satisfy 
them, 1 say, let such remember what is spoken, 
iiev. xix. 5, 6. ‘ Thou art righteous, O Lord, 
which wadt, and art, and bhalt be, becauso 
thou hast judged thus, for they have shed the 
blood of the Saints and Prophets, and thou 
hast given them blood to drink, for they are 
worthy, &c.’ And now, iny Lords'^ I do freely 
from my heart forgive you who are judges 
sitting upon the Bciicli, and the men who are 
appointed to be about this piece of horrid work, 
and also thesi* who are vitiating their eyes be- 
bolding the same. And 1 do intreat that God 
may never lay it to the charge of any of you, 
as 1 beg that God may be pleased for his Son 
Christ’s sake to blot out my sins and iniquities, 
and never lay them to my charge here nor 
hereafter. 

QuesL Are you that Mr. James Mitchel who 
was excepted out of the king’s act of grace and 
favour, or not? Am. 1 never coiiiniitted any 
such crime deserving me to he excluded, but 
rather to be included, protected and defended. 
Q. Know you any more of that name ? A. Yes. 
there are two within Midlouthiun ; and what 
know I, but there may be more elsewhere? ^ 
VVhen knew you of the rising in arms, Anno 
jO<36? A. My Lords, I knew of it when the 
rest of the ritizons knew of it. Q, Wiien was 
that? A, Wlieii tliere was a messenger to the 
council for that elfect, and when Dalzel and 
his soldiers marched out at the West Port in 
order thereto. Q. Went not you out of the 
town with captain A rnot? A. No. Q. Whero 
did you meet with James Wallace? A. I did 
not know him at that time. Q, Was you at 
Air? or, did you join with the rebels there, or 
any where else? A. I never joined with any 
such. To which my lord, Hattoun, treasurer 
depute, replied, saying, My Lord, he never ac- 
knowledges tliesc men to be rebels. To which 
the pannel answered, My Lord, I shall in an- 
swer to wlmt is spoken follow Solomon’s advice, 
in that he says, at some limes even a fool by 
holding his peace, will be reputed wise. Whe- 
ther or not Uattoun took it to be spoken of 
him, I cannot tell, but there was nothing re- 
plied thereto by any of them. fj. Where waa 
youattlietiroeuf Pentlaud? A. In Fxliuburgb. 
Q, Where was you before it? A. lu Kdinburgli. 
Q. Where was you aftei it? A. In Edinburgh. 
Q. Where did you lodge before that tun# ? A. 
Ip 00# Girseil Whiteford’s, Q. Wh#r# did 
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j6vk itaj at that time, and was yno still in the 
town, or notF A. My l^prd Advocate, I do not 
know what you mean by being still in the 
town, for you may call it out of the town, if I 
was at the Wind-mill, or at Leith. Q. What, 
was you no where further abroad, than at such 
places f A. My memory cannot serve me now, 
after ten years space, to determine ^ where I 
was : neither do 1 keep a diurnal of times past, 
nor is it my duty so to do ; neither do 1 think 
any man’s memory here present can serve him 
(or so long a time : But this 1 judge, that it is 
my duty every day to be obouc luy lawful em- 
ployment and calling, according as God hath 
commanded, and therewith to rest satisfied. 
Q. What took you out of the town at that 
time? A. I was making myself ready to go 
over to Flanders. Q. With whom went you ? 
A. With one John Forrester, an Ostender. Q. 
How long was it after Pentland before you 
went? A. 1 cannot tell. Q. Can you not give 
it a guess ? A. About a month or six weeks. 
Q, What was you doing all that time? A, I 
was making myself ready, and thereafter there 
came a contrary wind. Q, Who wasmerchant 
in the ship ? A. I enquired not. Q. But went 
not the merchant along with you ? A. No. Q. 
What was the reason of that ? A. It was the | 
time of the Dutch War against the English, 
and at such times merchants of ships do not 
hazard their persons with their goods, but com- 
mit their affairs to factors abroad. Q. How 
long stayed you there ? A. About three quar* 
cers of a year. Q. Why stayed you so long 
there? A.* It was a ^acc bemre 1 was ready 
to return, and thereafter the report of peace 
came, which thereafter followed, and 1 thought 
it better to wait a little time than , hazard in 
war. Q, With whom came you home again? 
A. With Dutchmen, who were Anisterdamers. 
<2. Was there no Scotsman with you? A. I 
have told you, mv Lords, 1 came home with 
l^tchmen. Q. Whq was the skipper of the 
ship ? A. I cannot remember, but he came to 
Lime Kills for a loading of cools from sir James 
Hacket. Q. What goods fetchc you home? 
A. I cannot remember the particulars. Q. 
Where did you enter them? A. I made the 
best shift 1 could to shun the customers. At 
which sir Willioin Parvas risetli to cause call 
the ezeise-men; to which the pannel replied, 
O sir William, it was out of your time and 
^irs. Q. Did you know Feniry ? A. Yes. 
Q. Ishelivtw? A. Mo. Q. Did you know 
sir James Stinin, and Mr. Robert Ferguson? 
Are they alive? A. They are both dead; the 
om m this town, and the other in the Indies, 
Wag called by the Indian merchants to be a 
aiuibter in one of their plantations. Q. Knew 
you Witlcam Young, and whose tenant he was? 
A. Yea; I both knew him, and that he was a 
eanaat of sir John Gibson’s. Q. Boo[^t you 
a Itors a drom fahn at that time? A. J[ never 
bought a liorsa from bios.' Q.*' From whom 
bad you a horse, when you went out of the 
lawn? A. There was none in the city who had 
ifboioe to lead for Urs, who would bsrve re- 
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fused me for my money. Q. But of whom had 
you a horse ? A. Where I could have none, 1 
took me to my feet. 

Which Examination being ended, the exe- 
cutioner being commanded thereto, took down 
his leg from off a chest upon .which it had been 
•lying the whole time in the Boot, and it being 
set upon the ground, lie began to thrust in the 
shafts, and drive the wedge. And at every 
stroke they enquired, if I had any more to say. 
To which It was answered. No more, my lords ; 
and thus it continued to the number of nine 
strokes, upon the head of the wedge, at the end 
of which he fell by into a little swarfe through 
the extremity of pain, at which theexeculiouer 
cried out, Alas ! my Lords, he is gone, he is 
gone. Then they commanded to leave off the 
torture, and rising from their seats went away. 
After which he was returned to the Tolbootb, 
being carried by his friends in the chair in 
which he was tied during the time of his 
torture. 

He still continued prisoner in the Tolbooth, 
till the 7th of Jan. 1678, when they proceeded 
against him before the justices, as follows : 

29 Car. 2, 1678. 

I Curia Justiciariae. S. D. N. Regis tenta in Prse- 
torio Burgi de Edenburgi, Septimo die Men- 
sis Januarii, 1678. Per honorabil^ viros 
Dominos Arcbibfdduin Primrose deCariiig- 
toun Just iciari urn Generaleni, Jacobuin 
Fouclis de Colin toun, Kobertum Nairn de 
Stratburd, Joannem Lockhart de Qasdehill, 
Davidem Balfour de Ferret, et Thomam 
Murray de Glendoick, Commissionarios 
Justiciariss died S. D. N. Regis. 

Curia legitime qffirmata, 

. Intran’ Mr. Jamei Mitchel^ Prisoner- 

Indicted and accused, forasmuch as by the 
common law and law of nations, and the law 
of this kingdom, murder and the assaulting and 
attempting upon any person or persons, by way 
of forethought felony * et per insidias et indiis- 
*' triam,’of parpose and design to kill, are most 
atrocious and detestable crimes, destructive to 
and^against the being of human society, and are 
severely punishable, but especially wlieii the same 
are committed upon the persons of counsellors 
and other officers who do represent auiliority, 
and aro liable to the mistakes and malice of 
wicked persons for doing their duty, or when 
the same are committed upon the persons of 
churchmen, bishops or ministers, who are of 
the sacred functiou; who by the laws of all na- 
tions are privileaed and secured, so much as can 
be, from the oiidice and sacrilegious attempts of 
wicked persons. .And particularly, it is statute 
1^ die loufth act of the sixteenth parliament of 
king James the 6ih, that whatsoever person in- 
vacm or pursoes any of the lords of session, se- 
ct^ coondi, or any of his'majesty*s officers, (or 
doing of bis migesty's serv ice, sh«] be punished 
with death. And by the seventh act of the first 
parliament of Ms migesty’s royal father in a. d. 



1233] STATE TRIALS, 29 Chahus II. to murder Dr. Skmp. [t!^ 


1633, intitulat, anent the. invading of ministers, 
it is statute liiat the »aiiie ^hall he extended A 
all archbishops, bixlwps, and ministers whatso. 
ever. And be thelburih act of his majesty *8 
second parliament, and second session of the 
same, it is statute. That whatsoever persons 
shall be iruilty of the assaulting the lives of mi- 
nisters, that they shall be punished with the 
pain of deatl) and confiscation of their move- 
ables. And be the laws and acts of parliament 
of this kingdom, the mutilation and dismenilter- 
ntion of any of his majesty's subjects, by way 
of foretboiiglit felony, is ane liigli and capital 
crime, and piini*>bahlc with the pain of diiub. 
Neyerlln less, it is of verity, that ye having 
shaken off all fear of God and conscitMice, re 
spect and^regard to his iijsi}esty*s antiionty and 
laws, and conceiving a deadly hatred and innlice 
against a reverend father in God, JiiiTie$» ure.h- 
bibhop of 8t. Andrews (a person who hud never 
known nr seen you, so as to take notice of you, 
and much less had given you any olTence), 
without any ground or quarrel, and upon ac- 
count only that he was advnnctd and promoted 
to he archbishop, and to be of bis majesty’s 
privy c<iuncil. and cUd serve Giul and his rna- 
jesiy faithfully iuthe saiiis stations and oflices ; 
you did daily contrive, resolve and design ihe 
murder and assassination of the said arclilii- 
ahop : and in order thereto, having provuled 
yourself witJi a pair of long Scots iron pistols 
iiciir musket bore, you did upon the Dili day of 
July, 1668, or ane or other of the days of the 
said iiiontli, proceed and take tlie opportunity 
to execute and go about your horrid and cruel 
design, when the said archbishop in the afler> 
noon of the said day did c!onic down his own 
stair, and w'os going to his coach, being lo go 
abroad upon bi^i ricca«»ions \^ith u reverend f.t- 
thrr ill God, Andrew bishop of Orkney. And 
you having a charged pistol with p-^wder and 
ball, did most cruelly and feloni«jusly ussauli 
the saids hishops, and did hre, discharne, and 
shot the said pistol ij|ion them, being w ithin the 
said coach ; and (bid of his goodness having 
preserved the archbishop whom yon intended 
to murder, you did by the said shot grievously 
wound the bishop of Grkney, to the great ha- 
zard and danger of his life ; so that having, ft>r 
a long time, and with great puin, torture^ and 
expcnce of hlund, languished of the said wound, 
being in a most dangerous place in the joining 
of the hand and arm, where there is a conflu- 
ence of nerves and fibres, he never did recover 
his health to that measure and vigour that lie 
had, or might have had, if he had not gotten the 
said wound. And he was inutilat and dis- 
membered as to liis arm and hand, so (hat he 
could make no use of the same, hut iangnished 
thereof until he died. And after you had at- 
tempted and committed tlie said assassination 
and villany * tanquaiii insidiator et per i^idus- 
^ triam,’ and by way of forethought ff-hmy, ye 
did go away and escape through the multitude 
and throng that had gathered upon the noise of 
the said shot, having another charged and 
bended pistol in your liands^ of purpose ahd'de- 
VOL. VI, 


I sign to have killed any jpersoti who should hdye 
offered to cake and apprehend you. '^'he fuf4« 
sajd attempt and villany being without any pa« 
rallel, the circumstances being considered, viz. 
That it was committed by die who professed to 
be of the refliniu d religion, and who did pre» 
tend to be and stnc us a chaplain in several 
families; that it was conimittid to the great 
scandal mid disailvaiiiHge of C'liri'-tian religion^ 
and esjH'cially^of the rrotestaiit reformed reli- 
gion, (lie prcjfbssors and preachers of the same 
having so much declared against, and be their 
preaching and writing having exprissed their 
deU'statiiiii of such attempts and practices coin- 
I niitted by persons, and ow'iied by wriieisof the 
I Homan piofcssii'in : mid that it cuimot be in- 
I stanced that any of the Protestant religion waz 
; guilty of any iitiempt iip<m the account »d' re- 
j Jigiciii : and t)i.»t the worst of men be ingtl^hamed 
to commit sneb vdianies ; for covering of the 
snnie, mid for their security, doth itlke the op- 
porl unity of darkness and Sfilitude, in comers 
I and solitary phic:es; your malice was so itnpla- 
cahle, that you was piodignl of your own lile U> 
be muster of (be life ot ibc saul nrchbUbtip ; 
and in the high street of Kiimhurgb, and in tlm 
day-imi t, mill in the Tacc of ti e sun, and be- 
fore mnny witnesses, nenr or at a little disiunce 
from the saiil coach, where yon could in»t but 
expect to be presently seized u{>on, you did de- 
vote yourself and did adventure to commit" the 
said inoet villainous and wicked attempt. Yet 
notwithstanding of all tlu saids aggravations and 
circumstnneeH of horror and lemorse, you did 
continue in your iinpltuable malice, luid did 
converge and keep correspondence with Hobert 

Cannon of Mondrogati, and with Welshp 

of Cornlie, and Muo*CUUiid ol Barscop^ 

doch*red nnd excepted rebels and traitors ; bad 
divers mertings widi them, and upon di!scours6 
concerniirg the said attempt, every one of the 
saids pei sons putting it upon one another, when 
it wa.s put to you, yon said and uttered these 
or the like speeches, * Shame fall the niisse,’,and 
(lint* ye should make the Are hotter And 
ter the time and aitcmipt foresaid in the year 
166B« and subsequent years, montlis, and days 
of the s.i’nls respective years, and in ane of othet 
of cIk-ui, your guilt \ conscii'iice dinquiettog and 
pursuing yi»u, yiu did rove and go ah.-oad seve- 
ral times to Hfdhind, Kiigiand, and Ireland, un- 
til divine juift ice did drive and bring you back 
to this kingdom, ih'it pistii’e might be satisfied 
and vindicat, in soine measure, witere you bad 
committed so great vilimiies. Af?er your return 
you did proceed to tln«t height of boldness and 
confidence, or rather impudence, that you did 
repair to and live in Edinburgh, and wuis mar* 
ried there ivith your wife, who is yet living, by 
Mr. John Welsh, who is a declared and except^ 
ed traitor, nnd forefault for h»5 accessiiUi to tbe 
rflicllioii, 1666. And your boldness was sa 
great in out-daiing both God mid anthorily^ 
that for a long time ye have b* en lodged and 
has kept a >li‘»p near that place where the arch- 
bishop doth and is in he is m 

Edinburgh, until at length yc was discovered 
4 K 
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sad apprehended, having upon yw when vou 
fvos taken the same pistol which ye shot wneo 
ye conimiUed the said attempt, which was 
found under your coat charged with powder ' 
' and three ball, of purpose to attempt again and 
execute your bloody- dcbigii against the said 
archbisl)^! at least against any person who 
should ofiW to take you. From all which piie^ 
*inises, it is evident that you are guilty of the 
saids atrocious crimes of murder and assassina- 
tion hy wav of forethought felony, and is a Per- 
r.ussor ct ^iccarins, and of mutilation, and of 
the other crimes above-mentioned : and there- 
fore the saids pains ought to b*e iiiAicted u|)ou 
you ns aiic murtlerer and assassinat, and as guilty 
of the crimes foresaids, in ane exemplary man- 
ner to the terror of others. 

Perwer, Sir George Mac Kenzie of Rose- 
haugh, our sovereign lord’s Advocate. 

Proctors in Defence^ Sir George Lockhart. 
JMr. John Elcis. 

His ninjesty’s advocate produced aue Wnr- 
rnnd from his majesty’s privy council for 
pursuing the said Mr. James Mitclid, ivhertof 
tlie tenor follows ; Edinburgh, the sixth day of 
DecL'inhcr, 1077, the Lords of his inajcsiy’s 
privy council do hereby grant, order, ana war- 
niiicl to sir George Mac Kenzie of| Roseliaiigh, 
Ills majesty’s advocate, to raise and pursue a 
ciimiiial process before* the Lords eomnussion- 
ersof justiciary against Mr. James Mitchcl far 
the assassination attejnpt<‘d hy him iipon the 
archbishop of Saint Andrews and the bishop 
of Orkney. ICx tract he me, 

(Sic Subscribiliir.) Al.Gib'on. 

Master John Kleis advocate produced aue act 
of his majesty *s privy council impowering sir 
George Lijckhurt and him to appear fur the 
pannei’s defence, whereof the tenor follows ; 
^inlmrgli, the third day of January, 1678, the 
Lords of Ills majesty’s privy council, liuving 
considered a petition preseuted in behalf of 
Mr. James Mitchel prisoner, representing^ that 
lie is upon Monday next to undergo a trial be- 
fore the justices at the instance of his majesty’s 
advocate, ns the nlledged person who shot a 
pistol at the archbishop of Sc. Andrews : Yet 
fio advocate will undertake to appear for him, 
without they be specially commanded so to do. 
And therefore supplicating, that sir George 
Lockhart and IMr. John Eleis, advocates, may 
be ordered to that eflfcct, the saids Lords do 
hereby order and recommend the said sir 
George Lockivnrt aud Mr. Jtihn Eleis to appear 
and plead for the supplicant before thejnsti- 
. ces, in the cause above men uoned, upon Mon- 
day next,uud other diets of that process, and 
appoints intiinatiou to be made hereof to the 
•aid sir George Lockhart uud Mr. John Eleis, 
god to the petilioiior. Extract by me, 

(Sic Subsenbitur) Al. Gibson. 

Ilis majesty’s advocate declares he passes 
from my Lord Justice General as a witness in 
this cause. 

Mr. John Eleis advocate, as proctor ibr the 
paiuial, declares, that they sustain my Lord 
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Justice General to he a Judge in "this causa 
^notwithstanding of his being cited as a witnesf 
both by pursuer And defender. 

Mr. James Mitchel papnel denies the dittay, 
and any pretended coufeiston alledged emitted 
by him. 

Mr. John Eleis for the pannel allcdges, that 
he cannot pass to the knowledge of any assise: 
And the conclusion that the pannel has com- 
mitted murder, cannot be inferred from the 
subsumption of the libel, because by the laws 
of this kingdom, the civil law, the common opi- 
nion of doctors, the law and general custom 
of all nations, * Nudus conatiis et adectus sine 

* effectu,' even in the most atrocious crimes, ex- 
cept treason, parricide, and other excepted 
crimes, is not punishable by death. And it 
were against all reason, seeing punishments 
ought to be proportional to the ci lines, that a 
naked and sample dcbigii of murder should be 
punished as murder that had taken uH'ect. * Kt 

* in criminibus graviorii>us et gr:ivi\siiiiis,’ viz. 
*■ Adu!tcriuni,Furtum, Sodoinie, ^c.’ the naked 
design is not ptini-iied * poena ordinaria,’'even by 
the civil law. Anti though ^ Lex Cornelia do 
^ siccaiiU’ by ane extraordinary stretch <loes de- 
clare si qiiis cum telo atnbulavcrit,’yet it is but 
a statutory law, and deregot to hy the law' of 
nations, and the special laws of our nation, in 
so far as murder in our law is dernieii to be, 
and has only place in ‘inurfcclis per felon iaiii,* 
and these who were, killed upon forethuiighc 
fehiny. ('2do.) In so far as the libel concludes 
him guilty of ass:i35nnation, the same is no 
ways relevant, it being both a term and a crime 
unknown in our law. Aud be the laws and 
acts of parliament of this nation, the subjects 
of Scotland are to be governed by the laws of 
Scotland. And though the crime of assassina- 
tion were a point of diltay by nur law, ns it is 
not ; yet it is not, nor cannot be pretended he 
was hired for that eQcct, nor is it libelled. (3lIo.) 
In sua far as the libel concludes the pain of 
death for mutilation of the bishop of Orktiev ; 
it is answered, that the same is no ways rele- 
vant. And the said conclusion cannot be in- 
ferred from tlie subsumption, because the act 
of parliament does only declare demembration 
to be punished as slaughter. (2do.) The said 
act declares demembration to be only punished 
as slaughter when it proceeds upon forethoughi 
felony. (3tio.)The said act requires another qua- 
lification, vii. That it be parsued be tiie party : 
None of which con be subsumed upon in tl^ 
case, because it is not libelled that the bishop 
was dismembered, or had his band cut off, but 
only bad a wound in the hand. And tlie libel 
does expressly bear, that the bibhop of Orkney 
got the sliot in bis baud accidentally, when the 
design was against the bishop of Saint Andrews, 
and so was not upon forethought felony as to 
him. And lastly, the bishop’s nearest of kin 
does pot concur nor pursue, which is a special 
requisite in tlie said act of parliament. Likeas 
the said act is exolet, ancf in no register can 
it be made appear that any person was capi- 
tally paaished for dismemWation ; Sat upon 
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the contrary, many accused mid condemned in , 
arbitary punishments. So that the libel is no*] 
^uys relevant ns to that article, for the reasons 
foresaids ; specially seeing dismembration is not 
fio much here as iiheiled or pretended. And 
whereas it is insinuiit, that ilie bishop did lan> 
guish and die of the said wound ; It is answer- 
ed, that the libel is no ways relevant, he coii- 
ceivcrl, because it is not libelled that the wound 
was ‘ ex iua imtiira* lethal or mortal. And it is 
oHered to bo proven, that the bisliop did Kve 
several years thereafter, and go about his ordi- 
nary fuiicticni as a bishop, hy preaching, See. 
which is a suihcient ground of exculpation and 
defence. 

4to. In siia far ns the libel is founded upon 
the act of pHrlianient nnent invading of coun- 
sellors, it is answered, that this present case 
does not fall under the compass of the said act 
of parliament, because it is not libelled that 
the cause of the protended invasion of the arch- 
bishop was upon the account he was in the pro- 
secution of bis niajesty's service ; but upon the 
contrar it may appear strange to any rational 
man * Quorsum et cui bono he’ could have 
done it. 

5to. As to the acts anent invading of mi- 
nisters, they import no capital punishment, but 
only confiscation of moveables, and as to which 
the said acts are opponed, and as to the act 
1670, it is ptistcrior to the fact libelled, 

III fiua far as the libel seems to be founded 
on a confession ; and in sua for as the con- 
fession may be made use of ns a sole or conjunct 
probation, the paiinel does object ngainat the 
namcn upon the grounds and reasons following. 
PriiTio, if any such confession was emitted by 
the pannel, which he has absolutely denied in 

I iresence of your lordship (no ways acknow- 
cilging the libel) no respect ran be had there- 
to : and it is not probatoric, because the samcn 
is extrajudicial and extra Bancmn^ in regard 
it is not made in presence of the assise, who 
are judges to the probation, which is expressly 
contrar to the 90 Act 7. parliament, king 
James 6. wliicli requires the nail probation to 
be led in presence of the assise and party. And 
which act of parliament was not only made 
for security of pannels, as to a just and legal 
procedure against them ; but also that the as- 
sisers to whom the truth of the lives of the sub- 
jects of this kingdom is committed, as to the 
point of probation, might not proceed upon 
fame and report, but upon a clear probation 
before them. For if that were not, the assise 
would be altogether deprived to know how the 
confession was emitted, if spontaneously^ or 
* ex constantia vel trepidatione, or spe ycniaj/ 
And the most that ever was sustained in this 
case, was, that the assise did iind a party guilty 
upon a confession emmitted before a quorum of 
the justices in a fenced court. Esto the said 
retended confession should be sustaineef pro- 
ative, as for the reasons above-represented 
(the pannel with all submission to your lord- 
ships humbly conceives) it cannot : yet, if any 
ptch confession was, it is aoU because it was 


* elicete spe veniie et immiinitatis.* And for 
proving thereof,, the pannel does repeat his ex- 
culpation, which he conceives is rclievant in 
law ; and craves the witnesses therein to be 
examined upon the contents thereof. 2do, The 
said confession being emitted • extra judicium 
‘ et spe vcniip,’ as said is, • cst in se nulla,* 
and cannot bo coniirmed or vnliditat by the 
testimony of any witnesses whatsoniever. And 
to evidence that the pnnners life was never 
intended to be taken upon the said pretended 
confession : The same (if any was) is opponed ; 
liV which it evidently appears that he was cx- 
fimiiied upon oath, as to the most material part 
of the crime, vi?.. Ins complices^ which makes it 
more than evident, that it being * in materia 

* criminaleet capitate,* in which oaths cannot be 
taken by law, renders the confession null and 
invalidat, at least makes it evident that the 
libel has been restricted * ad civiles eflfectus.* 

My Ion! advoent insists in ibo first place 
upon the fourth act of the Kith parliament, 
James 0. l)y which undus conatus attempting 
and invading though nothing follow, is touncl 
relevant to infer the pain of death, .But so it 
is that the said Mr. James Mitchel did attempt 
the killing the Archbishop of St. Andrews, a 
privy counsellor; which attempt * clevcnit ad 
actum proximum,* the said Mr, James having 
done all that w'as in his power. And ns to thn 
quality adjected in the act, insinuating the de- 
fence, that it must be proven, that it was for 
doing of his majesty’s service ; it is replied. 
That this quality is inferred, and cannot, nor 
requires not to beotlierways proven, than by a 
presumed infcTencc, For the design ol the at- 
ternpter being niie act of the mind niul the .secret 
of the heart, it cannot be utlienvays proven, 
but simply by the attempting a secret coun- 
sellor, or any of his majesty’s officers, against 
whom the pannel could have no quarrel, but 
for doing of his duty, and therefore the lawr 
still concludes the same, except the pannel 
will offer to condescend upon another relevant 
reason, viz. any private fead ; for if it wera 
otherwise, the act w'ould be absolutely useless, 
since any person might attempt or kill a privy 
counsellor, it being impossible to prove what 
was the design. And this act was designed 
merely to make all attempts against privy coun- 
sellors, punishable by death ; for otlierwise it 
could be no fence nor protection for privy coun- 
sellors if it were only granted to them under a 
quality which were impossible to be proven* 
Nor can this seem hard, since the subjects bava 
only themselves to blame, who attempt against 
the lives of privy counsellors. And it were very 
ridiculous to think, that if the brother of a 
annel should attempt to kill the judge or 
ing’s advocate immediately after a process, 
that it were necessar to prove the design 
otherwise than by the natural coiitin^ncy 
which obviously arises from the quality and cir- 
cumstances the perpetration : but in this 
case, as Mr. James Mitcbcl is a person who can 
condescend upon no private offence betwixt the 
afchbisbop and him, they being absolute 
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Strangero to one another ; so besides the pre- •, 
flUiQt/tioh of law above specified, it is offered 
in fortificatiijii of the act, That, JPWwo, the said ■ 
Mr. James owns himself to he of a profesbion, 
who hates and execrates that hierarchy, and of , 
which sect the nnballowrd penman of Neph- 
tali declare!* it lawful to kill those of that cha- 
racter. ^do. It is notour and offered to be 
proven, that Mr. James himself defended that 
It WHS lawful to kill Mich, and endeavoured by 
wrested places of scripture to defend hin self, 
nnd gain proselytes thereby. And if need were, 
as there is imne, it is speciiicly .and distinctly 
offered to be proven, that heacknowledt;ed that 
the reason why he shot at the archbishop, was, 
because he thought him a persecutor of the ne- 
farious and execrable rebels who appear* d on 
Pentiand-hills : nor can designs nor acts of the 
mind be otherw'ise proven than hy such emitted 
declarations, arguments and acknowledgments. 
Liike as m the wliole course of our law, the in- 
vading or attempting any of that'sacred func- 
tion is stilt declared eipiivalent to killinti: And 
though the last art he posterior, yet it is suffi- 
cient to demonstrate ami clear. And.Stio, By I 
the.(^lllltnon J/aw coniUa^ and endeavour is in \ 
criniitiibus atmcisaimis pivnishahle hy death, 

* ubi reus devenit ad actum |iri)ximnin et otiiiie 

• quod in se erat fecit,' whicli is in itself most 
• TeaMuiahle, since the atrocity ol the crime 

•limiul put the same even beyond ane attempt. 
And there can he nothing more Jnst than, that 
the t xtf anrdinariness of a crime bhould h:i%’c an 
extraordinurv allowance. And t.nilt attempted 
ill arrocioiih criiiies, such as s irriirgioiis assassi- 
nation, is ill the eye of the law great mid 
greater tiiaii the stealing unc horse or c i\v, *ipe- 
cially where seciiritv from llie ellVct proceeded 
fioiii no iniioceiicy in the committer, who did 
•11 li>^ Could; hut iVoiii the spt'Cial providence 
of <Mid disappointing the effect of a cause he so 
much ha'ed. And i'arpsoviiis requires only 
three qualiiicatinns to make endeavour pu- 
nist)able hy dentil : Piimo, * Qii. d cventum 


design to kill clandestinely et per insidias any 
erson who had never offended us, sliould not 
• raised to a higher degree of detestation 
than ordinar murder. For, though the law 
d ies not always punish a meer endeavour when 
designed agoinst such as have offended us, 
wfien nature pleads some excuse from the 
greatness of passion and resentment, or where 
the party killed gave some occasion by doing 
the wrong, or where the suddenness of the 
design allowed no time to consirler or repent ; 
yet where a person after mature deliberation 
ripens his. own villany, and resists the motions 
of reason anej^ the inspiratiiins of God Al- 
mighty, by lying in wait to kill a person who 
never olVended, the law thinks tlie common- 
weal tli cqn never he secured as long as such a 
viper is alive, who wants iinthiiig but opportu- 
nity to kill mankind one by one. And the 
speciality of taking money is only demon- 
strative, and not restrictive, since the guilt in 
this, and such like cases, is greater and more 
dangerous than tluit of taking money. For, 
he who takes money will not kill but in dark- 
ness, and where he may escape ; but the Sun, 
and the cross, and the conffueiice of all the 
world, cannot secure against murderers, where 
the party imagines that the crime deserves 
Heaven, or at least where he thinks that these 
of his persuasion will rise in a tumult upon the 
streets for his defence, l.ike as since the law 
has inferred deatli ob ronalum i i the crimes of 
I rapt us, 7obhrie,6iC, much more slr'uld it infer 
j death in this unparalleled and exerralile crime. 

As to uhat is alledged mrainst the acts of in- 
vading ministers; it is answered. That tlu- first 
I act appoints that it shall be pumslicd v\ ith all 
I rig:iur. And tiie 7tli act, king Charles 1, niid 
! the last act is siifficii nt, ihougii posterior to itie 
j crime, to declare what was die iiieuning of that 
' general of punished with all rigour. And since 
I O'lf liiw makes the attcmpimg of ^iich as are 
doing his majesty’s service capital, that gt ueral 
oiiiilii to he (xtcnrleil to death, since lesser 


* erat ad actiinimorii proximuin. ('2 lo.) Quod crimes and other crimes are for the same rea- 
' nonstciit per ii'sasinnm qiiiii consuiiiiuareiur ' stms which aic applicable to this, puiiishnble 

* d< liciuin. (3tio.) Qiiod occid* inlus formilo ! hy death i Nor can there be any iiazard ii. this, 

* cosu tantiini evaserit all whicli coucit hut < since there is a law for the future. And no 


too well here. .And that in ‘ oiiiiiihos » rimini- 1 

* bus ntrocis-Himiis t'onaius’ is punisli.ihlc, is j 
clear frojii ‘ Gothofred. tit. de (^m..to/ fiom 

* Covariviiis in Chmentui.i, si fnrnisus, num. 

* 6.’ And particularly in the crime of a«*sas- 

Bliiatlop totiUem r6i.v, by Matheus de Sic- 
cariis, nam. 3. * Asshs<iiu« (aiiu n iiii>ii pntdessc 

* debet soUisqiic ro*>atiis rapite puiiiendus,* 

a great instance win red* tiven in a decision 
by Gotholreil in the S* n.'^te of Savoy, where 
death was iidlictcd '*11 a person who but struck 
with a batton. And whereas it is prftondrd i 
that assassination ts o ci ime in our law , ainf tliHt ' 
it is only inferred w lu ie the design of murdi r- ' 
ing proceeds from the romnmterstaki >giiioiiev ; 
It is answered, that tliLs piirt of the defence is 
n^ost grtiundifss : And our iiatidii would be 
xaore barbarous tban^ those of i.apiand or the 
TMUr>,if (lie WW* wub s»C9B«uuu 


man shall ever die for so great a crime in our 
nation. 

AVhereas it is alledgetl, that here the p'lnnel 
did only co.dVss upon iiopes of life: It is re- 
plied, that pri/z/o, the firoinise of life from a 
judge, w'ho could nor grant the same, cannot 
defend, especialiv where no threatening pre- 
cciled ; and where it is clear Char wli.it was con- 
fessed was founded on other presumptions 
ef indictH, Nor is this relevant, except the 
paniiel could offVr to prov**, Fimt. 'I'hreaiening, 
M the fear whereof he yielded ; lido, 'I’hat he 
expressly pactioned that this rnnfe.s*'ioushoulci 
not opr^rate against him, which i.s very clear 
fro*n i)ossiu<, tit. * De Ckinfessis per tori urani,^ 
iinin. where he states the case, und con- 
cludes, that a spontaneous confession, though 
life were promised, does not defend : Nor ia 
I the guilt nor the truth ^ judge 
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promise. And if this «ere sufficient, €%’ery 
judge might make himself king, and grant re- 
missions at his pleaiiure. And though thA 
might weigh with the judge who promised ; yet 
the law considers the party cont'esMiig still 
guilty, and so dues never secure him. • ei quod 

* potest condeiiinari teiieiit, ciiius cod. de iis 

* qui ad ecclesiam etYugisinc, Alciad. lege de 

* verhoruiii significatioiie and CUivus him- 
self says, That ‘ Ego suspicor opinionem ceui 
‘ esse iiiajus cuminuiiein hut giving hisiiwii 
Opinion rather as a private man than as a law- 
yer, he says, * Ego lumen non coiidemnart m 

* ad mortem nisi aliis indiciis fui rit gruvam**. 

^ Ergo reus indiciis gravntus, est inurte pUr- 

* taudus,' which is moM ju-t and rea onahle. 
Por, though the law be Jealous \vhereain«-<r 
silly iiinocctii confesses to a judge. \Ui(i may 
terrify him, or have ane interest in c iud*nr hitn to 
confess to lay the blame olf his friends. \et 
where the coni’e««sion proceeded from a pe»son 
suspect by all the world, by a person wbo pub- 
licly in all places since has oivncd the decui ; 
who fil’d upon that account ; who was taken 
with unlawful weapons, unfit for his prides^ioti, 
and the spccifK' weapons which comtni t(d the 
attempt ; who condescended upon all iht* cir- 
cumstances, and dec lared that he gloried in 
being a martyr upe n that account ; In being 
seen run away iunuediatelv upon doii &! of the 
deed with u pistol in his huiul ; in being found 
out in a thousand lies and prevarications when 
lie wa.s examined ; in having renewed his con- 
fession publicly ; It were l«ur to scorn ihe law 
and inns«acre niankitid, to think that a confes- 
fiioii so itdininiculac should mit bind the con- I 
fessor. who can alb dgc nnthinv of uny (1 reatr ti- j 
iug list'd *iigaiii**t him hy the jndae to whinii he 
confesstd. And lawyers do in tha case, 
consider tlie quality of the* jnd.e ass-everc. ' 
unjti''t, rigid, or (>.sitial : but the ct.’iCossinn is . 
alledgt-d to be m.ule In re opon proinbe of life . 
given by my Lord Chancelitir, wlfis*- benign, ' 
gentle temper frees him from ail siisnicion. j 
And tl.o proptming of exculpation nc'know'< | 
ledge's tliC deed tt» be done bv Air. James 
IVlitrJiel the paiiiiei, against which tiie protes- I 
tation denying tiie Miel cannot fie sustained, ' 
be ing rontraria fucfo, as is evidi'iit to any | 
ratioiiid man; an. I that the panne] cannot! 
either prete nd alibi, ii'ir any other pretciire of 
error, for excnsinLi Ins retractation: so his ni.a- 
jesty’siidvoc te opponcs his confe«-sion, bear- ; 
ing po qualification. And though t.e is very : 
secure that thee xru piit*on cannot be proven, yet 
since it IS no^orly knowj^i ihat he is the com- ; 
xnirter, ninl that this may be a preparative to 
other pannels. aeain$t whom no prohncioii is 
ordiuarly had, but confessions e/ici/r bv judges 
with fair and gentle promises, he mordir us ad- 
heres to the relevancy. For, as Hossiu«* says, 

^ £t si judex dixerit nihil mali eveiiiet libi vi I 

* eciam promittat ut liberabitur majoe tamen 

* communis est op>nio confessionein valere 
^qnia judex etiam jorerat ita fingere ad ve- 
^ ritatem inveniendam * And as this is most 

to the coinxDonweaiih and man* 


kind, so there can he no hasatd to a private 
pannel, since if he can hut aNiriici his own m* 
nocency, ur tlie reason of his errtn, bv bisal- 
ledgiiig that he wsis alibi, or that ibe.e \\ui »e- 
%'ere threaienings or torture used, the Mm.ewiU 
still he allowed tO' qualify Ins Cniif 
Hut tlieg* iier.il presumption lies, t* at .1 |ui\ge 
Will lint damn his own soul, Siam his hiiicti'.ii, 
ruin hih faun , evpfise himself to tt.e terrors vf 
G(h 1 Almiglity, oy alluring u confession from 
a poor iiii ociiii. 

As tow lull iM objected against the confession 
as extrajudicial and befi re ane inconipetenl 
judge : it is refilyed, that confessions are ol all 
pro ations the inuht in aibble. smee v%ilnes*>ei 
m >y, hut it caniu't be presometl u man will 
wro*-g hi;n-"tf : and the rise ot that maxinie, 
that eX' •atii'iicial cotifi s^ioii^ are not lelevtiiit^ 
w *s *nly to < xciude proliiitioii upon eo'di <»siuiis 
emmitti d win re there was no pidg< nor no 
de*>i(;n of iiiqnirv Hut the confessor being 
loose and iiico snieiale, ami tinder unreason of 
iil\e> taiice, diil iii rsiiidom Own a de«d of which 
they were mos* iiiiiocmt, eiiher for oxrentulion 
or to please the eoinpany, nr in raiilerie: but 
to say that a man hlionnl not be judged by wdiat 
be diiiheraily c:ollies^e^, w hen- lie knows the 
d( sign is to inqtiin into tlie critm*. and that ilie 
event inn.st be a cmninril ti ml, is wiibuiit all tuiiii- 
dation or [irobabiliiy ofri'U'on : nor ran judges or 
as*>isers In so inucli convinct d by w bat n i'^iakeil 
wirne-scs will say, wlio may bavi* malice, nr be 
hiibed, or mist .!%< n ; as wdmt pntceMU from a 
iii.tifs o%%ii bie:e<r deli'<erally and in redd 
blood, which in 1 ffi ct is olfen ti nes tiie iiispi* 
rail '11 and iidlncuct* of A'ini;:lilv tb-d, who to 
vliow Ills lovi’ to j'lstii e aiirl kind"( ss to inttn<« 
kind, diuws ivcn troiii the gi cutest of male- 
factors tlie cleaiesi C‘>nlV ssions. And since 
m«-n do not list* to bring wnnesses when they 
conrir.t crjine'«, nor can the nature* of tlie thing 
allow probation bv writ, to cut utf confessions, 
in those cases, wire to make crimes f-r ever 
pass unpuni'^lietf, and to make law-, which is 
f-umded upon piinciples of reason, and ibe good 
of rhr cuiiimoo wealth, ivsinish in iiieer Urnii 
of art and hard word*', conirar to the design 
of lawyers and the si>lid principles of sincere 
truth. 

That tins confession is then judicial is clear, 
being tiikeii by autlf.rity of the privy council, 
the supreme judicatory (tf the nation, and 
where ilie design was to expisrate this truth. 
And the pannel knew that he was upon a trial for 
h:s life : imr can the incomprtenry of that 
judic.itory be here alle«lged, since as the session 
is a judicatory mef rly civil, so the council is a 
judicatory above l.’oth, comprehending the 
power of bo*h. And being so fur coinpeteiil 
I in the cognition of rrimev, that, they take pre- 
cogiinionsin criminal causes ; they modify and 
qualify the sentences of the (Viminal Court 5 
! t!u y determine intricate Ct'i'^es remitted to them 
be the justices in point of law. And the king 
and ilie greatest part of the Criminal Conr^ 
being there ; it were absurd to think, that a 
coitfession emitted before them should notprov«» 
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And if in a precognition a party should confess ^ 
and 10 ■ the trial there cease, what could be 
more absurd than to think that this confession 
shoL'ld not bind, especially seeing confessions 
emi'.tcd before the lords of session in cases of 
iinprobation, and decreets following thereupon, 
arc a sole, a iirial, nnd plenary probation before 
the justice court ? Likens that principle in law, 
tint * ConlVssio coram Judicc in compete nte’ 
d.)es not liohl, is where, ‘ Judex est incompe- 
^ tens tain ad in()uisitionem qiinm ad accusuti- 
'onem, ns, * in forain penitentia,’ such as 
Kirk sessions, or ‘ forain mere civile.* Neither 
of which can be said in this c'ase where the 
judge before whom tho confession was emitted 
js the ordinary judge of inquisition, nnd trial in 
criminal causes, ^ ct Judex non solum juris- 
dictionis prorognbilis ;* but n judge who ori- 
ginally and generally examines all the pannels 
of Scotland. Like as this confession was made 
in presence of his majesty*s privy council and 
the king’s CO mniibsioiier, in whom all the judi- 
catories of the kingdom doc emineiillie reside. 
And who might have sent the pannel to the 
scatlbld without nny assise, seeing* in coiifiteii- 
tem iiullte sunt purtes judicis.* 

Whatever favour may be allowed to retrac- 
tation of confessions * facta ex iiicoutiuenti, ubi 
potest docere de errore yet what veas(3u can 
there be where a pnnnel denies without shewing 
of proofs of his innoccncv; And therefore 
Bossius, til. de confessU, Num.^t. concludes, 
* Est etiam necessariiiin nllegare errorem cae- 
teruiii si simpliciterrevocaveritconfessus noiiest 
audiendus/ And Nuni. 70. he adds, * Quiafateor 
quod quis non auditur simpliciter dicendo post 
confossionem : non cst verum (|uod confes- 
8US fui, tameii si per testes constarc potest de 
innneentia majus attenditur veritas quam con- 
fessio.* And since Minors in law are obliged 
docere de errore^ when they revock, it were 
absurd to think that the law would so ridi- 
culous, chat a man confessing before a grave 
judicatory should imve liberty to retract with- 
out shewing any reason of his retractation : 
and the guilt rather grows per inficiatianem, 
and by that impudent lye, than is lessened 
by the retractation. 

In the case likewise where debates are con- 
cerning the validity of a confession, lawyers 
consider whether what was confest was or can 
be adminiculat by other collateral probation, 
argumenta ft indicia^ and whether the proba- 
tion be veri iimilis ; whereas here this confes- 
sion is adminiculat by many other circumstances, 
such as persons wlio saw him run away, by 
bis owning of the principle since, by his fleeing, 
&c. So that here neither can he instruct why 
be retracts, and the thing confest is adminicu- 
Uieet circumstantiiMet indiciit. As to the ob- 
jection founded upon the act of parliament, that 
the probation must be in presence of the assise, 
it is replied, that the whole frame of that act 
is grosriy mistaken ; for the design of that act 
was to correct a barbarous custom', wliereby 
accusers were allowed to solist and to produce 
to ttetu such writ and wicnesKsas they pleased 
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for probation of the crime, to preclude the 
l^rinel of what he could say against the same, 
since false papers might be thrown in as con- 
fessions and proofs : but that cannot reach in 
this case, where a confession is produced 
before a pannel and his proctors, and they 
heard to object against the same. Nor 
can it be urged from this act that no 
paper can be relevant hut what is owned 
by the pannel in presence of the assise ; for 
we daily see that letters produced under tlie 
paiinel’s hand, though he should deny his sub- 
scription, will be sustained: and it will be 
sufficient to prove by witnesses, that he didsub- 
scrivc, or by comparisou of letters. Likeas this 
act of parliament does not exclude that con- 
fessions before the lords of session in mailers of 
falshood, and decrees following thereupon, may 
not probative before the justices. Like as 
confessions taken before tne justices though 
no assise be present, do without all controversy 
and debate prove the crime : yetjieither can the 
justices condemn without ane assise, nor does 
that act of parliament militate more against 
that case than aguiiibt this. And in the case of 
Finlay Mac Gibbon, a confession taken in 
the Tulbootli without a fenced court, and be- 
fore one judge, was found sufticient to inferrthe 
pain of death both by the council and justices. 
And it is admired how it can be thought that 
presumptions can be sustained as the founda-t 
tioii of a criminal sentence : as we daily see ; 
and that witnesses which in eflect arc but pre- 
snmptive, and a man’s own confession emitted 
seriously and in cold blood, should not be suf- 
ficient. And as there could be nothing more 
dangerous to the common-wealth than that 
crimes should be thus rendered unsearchable ; 
so what hazard can there be to the people on 
the other hand, or the pannel, when they arc 
made their own judges? and to take off all 
possibility of danger, it shall be allowed to them 
to prove error, force, innocence or mistake. 
And this probation has been in all ages and 
nations sustained as uncontraverted, as, David 
ordained the person who said he had killed 
Saul immediately to be execute without further 
inquiry, giving as the undoubted reason, that 
he had condemned himself out of his own 
mouth ; and which is registratc in Scripture, 
to secure the image of God against those who 
would deface it. And if such confessions 
should be sustained in any case, much more in 
this, where the nature of the crime is atrocious, 
and the manner of the discovery extraordinarly 
diflBcult. And if either atrocity or difficulty 
prevails with lawyers to remitt something of its 
ordinary rigour in exacting clear probation, as 
we see * in criminibos exceptis et criininibus* 
domesticis,’ much more where both these con- 
cur, ougld a man’s own confession to bo ad- 
mitetd. And whereas ordinarily pannels are 
penitens first when examined, the horror of the' 
crin^ softning their hearts; that their con-* 
fessious then should not prove is very strange : 
and it were impossible and fruitless to expect,' 
that after they art imprisoned anongst a com- 
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pan^ of other malefactors, and after they have had a respect in the construction of law, as 
a kind of men toa*arvk the law to teach thena done against his majesty’s authority, which he 
the art of retractation, and that their con- was then executing. And this qualitication in 
science turns callus, and acquainted with the matter of fact, that it was fordoing of his nmjes- 
idea of their own crime, u sincere confession tv’s service, is not here so much as libelled. And 
may be then expected from them. iii the common opinion of all lawyers, us may 

My Lord Advucat declares, he does nothin- appear hy Julius Clarus, §. Assasinuin, Num, 
sist against the pantiel for conveibing with re- 2. * Uhi agitnr de irnponenda poena aliciijus 
beUat this time, and upon ilic shooting at a * constitutionis spccialisrcquiritur quod concur* 
Bishop or Minister, before the late act of par- ^ rent omnes cuialificntioiiis de quibus in ipsa 
liament, anno 1670, to infer une arbitrary* pu- ^ const itutione.^ And quest. H5. Nuni. 9. ha 
nishment: and insists upon mutilation as ca- has the same words, * Ubi agitur ad irnponenda 
pital upon the act of parliament anent deinem- * poena alicujus speciulis const it utionis oportet 
brntiou, winch is ^ reddere inenibruin inutile.' * quod in eo casu verilicemur uinnes qiialitatet 
And a man is as much dismem bred when he ^ in ipsa constiiiitioncexprcssas, alias pwna nou 
lias ane useless hand, as if he had no hand ; and * committatur,et hsc (says he) est duct riiia com- 
insists upon the 28th act pari. 3 James 4. ^ munitur abomiiihus recepta,* niulmust cspcci- 
wherein slaughter anti mutihuion upon fore- ally when it is not ane intrinsic quality and uggra- 
thoughl felony are cquiparale, and the pannel ration, but where it is a qualification (required 
declared to be punibhed hy ficath in both these by law itself as < iiitrigans dclicti/und as Gomea 
cases, but refers the punishnicnt of miitilatinn says, it is * alterativiim pfeiie,’aiid therefore it 
to be qualified by the justices, according to must be totidem verbis libelled and positively 
what shall be found here proven, and to what proven. 

has been in custom of the justice court formerly And as to that pretence that it is presumed 
in such Cases. ^and inferred from the ciiVu in stances, and the 

way and manner of the committing of the fact 
Sir George LoeJehart duplycs, That the libel itself, and tliat propositum and design cannot 
is no ways relevant, ns founded upon the fourth he otherwise proven nisi per indicias el coq/cc- 
Act 1(3. king Ja. 0. And the defence turns: It is duplyed. That the qualification ro* 
is no ways eleided by the allcadgances, con- qnired by the act of parliament is toto calo dif- 
tallied ill the reply, ior, Priiiio, The Lords of . fereni from the desipi : F('r, if a person did 
justiciary would he plcaseil to take notice, that invade any of his majesty’s ollicers in doing of 
there is no speciality in tlie case of this act of his majesty’s service, and would pretend that 
parliament, as to privy counbeliors ; but that he had no design to invade, certainly the pre- 
it extends to all his majesty’s ntbeers, and con- tence were absurd. And in that case the de* 
•equcnily the meanest uHicer being invaded in sign ‘ prcsuniitur ex natiira uttentntii’ But the 
the terms and under the qualitication contained discharging of hi** in.ijesty’s service is not a de- 
iii the act of parliament, mii>ht plead the benefit sign, but a matter of fact, which consists in mne 
thereof. And if the Libel should be sustained extrinsic action, and must be proven, Jind may 
in general terms witfiout the express qualifica- and docs often occur. As for instance, if a 
tiou in the act of parliament, the simple act magistrate si aujld be invaded in the actual exc- 
of invasion of a Lion Herauld, thnngli nci- rution of his mujebty’s authority, or if the in* 
ther death nor wound followed on it, would vadcr should be so transported with rage, aa 
infer the pain of death; but that no such when he invades a judge, to tell him, that it 
thing is in the meaning, nor can subsist with was because he has unjustly decerned: These 
the act of parliament, is so clear and evi- and the like cases are indeed the terms of ilia 
dent, as it was impossible fur the wit of man act of parliament. And there simple invasion, 
to express the qualification to be libelled and tlioiigli no wounds followed, being directly le- 
positivcly proven in more plain and direct terms veiled against his majesty’s authority, * iiudus 
than is set down in the sahl act. In sua far as * coriatus et ciTdetus deJiiiquendi reputatur pro 
the act of parliament requires be way of provi- * cffectu.* And as this is clear from the ex- 
sion and condition in the statutary part thereof press words pf the act of parliament, and which 
in thir terrnes ; it being verifyed and proven, being * in materia correctoria et crimitiale,’ ig 
that any of the said counsellors, scssioners, and strictly to he interpret; so it is unanswernble 
efticers, was pursued and invaded for doing of evidenced from the net of pari, king Ch, 1. of 
his highness service, shall ho punished to the blessed niemory, b]( which it is girovided, that 
death. And there is great reason and necessity the invasion and violence done to ministers 
for this qualiheation, because the act of purlia- is punisbable, conform to the act of par- 
sneiit intending contrary to the goiioralcusior.isof liunieni 1587, to which it relates, which is 
nations, and of this kingdom, in all other crimes confiscation of moveables, and dedaret that 
that Conatus et attentatum, which is only re- the saif! act is to he extended to nrchbisliops 
levant in the crime of treason, should be reputed and bishops, from which the jiannel’s proctora 
Crimen consummatum in case of invasion af any argue thns, if by the posterior act of parliament 
of his majcjsty’s ofticers. Therefore the law re- in anno 1633^ the invasion and violence done to 
quires this qualification in matter of fact, Cliat arclibishofis and bi**liups is not punishable with 
it be verified that the person invaded was doing the pain of death, hut only ane arbitrary pu- 
big majesty’s service ; in which case the crime nishmeut, how is it possible that the 4 Act 
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Earl« 16 Ja. 6. sliould infer the pain of dcatli 
npOQ the invasion, as it is circuinstantiat and 
liheliedf wtierein nothing is Jibejled but that 
the archbihhop %vas invaded, who was a privy 
counsellor, and not the qualification that is 
required hy the act of pariiainent, that it was 
for doing of his nnijesjy’s se rvice ? 

^ As to that alleadjiance, Ihal the pannel can- 
not condescend upon any private ground of 
quarrel 'or other reason why he did invade the 
archbishop : It is answered, if this nlh adgance 
were sustained, it were contrar to liie act of 
parliament liholled upon, which docs not re- 
quire the pannel to prove, hut says that it inu^t 
he tried and verified, that the invasion was for 
doing of hii maje->ly\ service; and so his ina- 
jesty^s advocate must prove the satnert hy a 
clear and positive probation, as a point in mat- 
ter of tact. 

As to that pretence that the pannel did glory 
that he had committed the fact and invasion 
libelled, and endeavoured to justify the same, 
and persuade others that it wns lawful: It is 
duplied, That as the suids qualifications arc aU 
together disowned, so they are no ways tlic 
quatifications in matter of fact required hy the 
act of parliament, vix. Tliat the invasion ami 
violence wa^ for doing of his majesty’s service, 
which IS iiutispeiisibly required upon the rea- 
sons above nemioued, otherways the act ot 
parliament should have said no more, but that 
all invasions of his inajvstyN privy cj'iinsellors, 
or other ofticers, should he punished witli tlie 
pain ol death; whereas the act of parliament 
thought it fit, necessur and just hn* all mens 
security, that a smgie act of invasi m of any of 
his majesty's otticers, however it minlit he pu- 
nished p(tna arbitrariitf yet sliould not import 
or infer Di-e p.iiii of death. 

In suit far as the Dittay is founded upon the 
cominoii law, and that it is Assasninuw^ in 
which * Conatus et atteiitutum hubvittiir prt> 

* criiiiine consuinmato It is answered, the 
Dittay is no ways relevant, hecaiise it is not 
founded upon any law or act of [inrliament of 
this kiiigdnm. And the common Homan law 
cannot be the foundation of criminal h)ittays, 
whereby to dniw in hazard the lives of any of 
his majesty's subjects, like as there is clear, 
express and positive nets of parliament to the 
centrar, as the 48 act of pari. 3 Ja. act 79 
pari, 9 Ja. 4. Declaring that the laws of no 
other realm are to be regarded, especially 
vrherelipoti to found criminnl indictinents. 
And albeit by the '‘common law Conatus in 
hotnicidio e^pwially wliere it was homicuUutn 
dolosuot^ and desiiined to be committed ‘ prodi- 

* torie et per insidius* was pllni^hed as Crimen 
consufttwdium ; yet .ill lawyers agree, as may 
mipear by Julius Clams, Quest. 102, Farm. 
Quest. 80, and by the authorities hy them cited, 
l^at by tiie general custom of all nations, ‘ in 

* omui gtfhcre bomicidii aflTectus conatus ct at* 
^ tentntiiixi* is not punishable * poena ordmuria 
« delicti/ and so cannot infer a capital punish- 
ihcnt Or pain of death^ as is concluded in this 
indictmetit. As to that pretence that the crime 
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libelled is (he crime of assassination, in whidh 
niidus conatus’ is suflicieiit, especially * si 

* devenerit ad actum proximuin:* It is answer- 
ed, prnnOf Tiiat all lawyers agree in this, that 

* crimen assa«iiiii’ is only where a person does 
liire or conduce another to commit the same 
^ interveniente pretio/ And for which Julius 
Chiru.?, § A^sasmium, %\liere he so dcscrives 
the crime. And Matheus de Criminihits does 
so de^crive the same, and does expressly assert 
that unless money or reaurd intervene, the 
crime of ,assa*^biiiution cannot he cononiued, 
where the words are, ^ Credideram tameii nisi 

* iiierce rerta et sceleri proposita ct constituta 

* fuerit sive in specie .seu corpore sive in pecu- 

* niii numerata non posse eniiu videri assasi- 

* Ilium.’ And there is no lawyer extant did 
ever otherways dt.scrive the crin>e; and there 
is great reason why money or reward should 
be considered in the consticucinn of this crime, 
because the law did cunsider the crime with 
respect to the hazard ; and the hazard lay where 
persons were hired or conduced liy infidels giv- 
ing money or other reward to kill Christians. 
And albeit even in the proper crime of assassi- 
nation itsf U in botiie particular nations, where 
the sa d i rime w.as too ireqiient, as in Italy, 
Conatus is painshaiJc: Yet Julius Ciariis m 
the same § and others does maintain, that by 
the geiieial custom of most nations, in the pre- 
cise crime of assasinalion, ‘ Conatus seu atten- 
‘ t.itiim’ is not punishable with the pain of 
dt^atli ihit the funnel has no reason to insist 
Upon this; the iiuitttr of fact libelled being no 
v^a^s the crime of assa-sinaiion, hut only that 
which lawyers call a design to commit murder, 
proditorie ct per ifisidias. In which all agree, 
that by the custom ol all nations * Conatus 

* facieiidi non rcputaiur pro facto.' 

As to that point of the Dittay founded upon 
the mutihitioii of the deceast hisliop of Orkney, 
conform to the 28 ucr pari. 3 James 4. It is 
answered, that denying that the deccasi lushop 
of Orkney was muiilate so, albeit it could be 
proven, it cannot infi r the pain of death ; First, 
because it is clear by the taid act of parlia- 
ment, that it is not in the rase of mutilation, 
hut dcmemlnation. And it wrre a strange 
imagination to think that if a party were muti- 
late, or lust a finger, that the pain of death 
could he inft*rred. And there is a great ditfe- 
reiice betwixt mutilation and demembration : 
Mutilation being only une inability or privation 
of the use ; whereas demeinhrniion is the in»ire 
loss of the iiieniber. And it is a principle in 
law', that acts of parliament, e*-periaily ‘ in rasu 

* criminnle et capitale,’ cannot be extended 

* dc casu in cusuiii etiuin ex veritate vel parl- 

* tate raiionis;* and that ‘ Cortici verborum 

* adherendtim est et Casus omissus hubetur pro 

* omissa.' And here there U no purity of rea- 
son, Ijoth the prejudice and deformity being far 
greater in demeiuhrMtion than mutilation. 

And whereas it is pretended. That though 
the pannel’s confession had been * elicite sub 

* spe iitipuiiitatis,’ that yet it is not sufficient 
whereupon to liberate from capital punish- 
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wmt, because a jiAlBe cannot renic a criina: 
Aad that BmIus and others are dear, lliaa 
notwithstanding of anjr such confession upon' 
promise of impunity, yet a judge might and 
ought to condemn < ad peenam ordinartam 

* delicti it is answered, The pretence does 
not eleid the defence, because, supposing it 
should be proven that the confession was 

* elicite sub spe veniss,* and upon assurance of 
life : Such a confession so elicite, cannot be a 
ground whereupon to violate the fiuth and im- 
punity given; and far less can such a confes- 
sion (though any could be proven) being re- 
Iractetl be considered as a confession : And as 
to which law and lawyers are very clear and 
positive. The law is, ' Lex. 3. Cod. de custode 

* reorum,' and lawyers, as may appear by 
Matheus de Criminibus, Quest. 10, where his 
express words are, * Querunt an Confessio 
' proiuissa impunitate et spe vetiiae elicita suf> 

* hciet ad condeipiianduiii i Ilespondeiuiutu, 

* Non sufficiere, tametsi cniin in Judicis poles- | 
^ Cate non sit promittcre iiiipunitatem adeoque 

f ex promissiune non obligatur, tameii dolo 

* extorta cst, et per hanc fraudcm ctiuni tiino- 

* ccntes iJtaqueari possunt.’ And Bossius in 
that title De Conf(»&is, after he has stated the 
case, resolves it thus, * Tiitius tainen est ut di- 

* camus rcquircrc perseverantiain et est ex 

* meiite Doctoruiii et cum ratione quin ncgari 

* non potest quin talis Confessio sit obunibratti,’ 
and says, it were against humanity itself to con- 
demn * ud usenam ordinariam delicti’ in such a 
case. And Julius Ciarus, cited be his majesty’s 
advocate, says, * Kgo non condemiiaretn ud 

* mortem,’ and which is indeed the constant 

and irrefragable opinion of ail lawyers, and 
practice of all criminal tribunals. And where- 
as it is pretended, that Julius Ciarus subjoins 
these words, * Nisi aliis indiciis sit gravatu»,’ 
and his majesty’s advocate condescends upon 
several presumptions : It is answered, that if 
bis majesty’s advocate will lay aside the con- 
fession, and adduce such a presumptive proba- 
tion, whereupon the pannel may be condemned, 
then he may plead the benefit of that Qualifica- 
tion : But the presumptions condescended upon 
any remote coajectures, and no ways conclud- 
ing ; and the pannel alter the alledged com- 
mitting of the fact, did return and live peace- 
ably for several years, and denvs the fact, and 
cannot otherways be convict thereof. And if 
any pretended confession should be made use 
of, either per se, or in modum adminiculi, it 
cannot be divided from tbe quality under which 
it was granted, which the pannel offers to prove, 
was upon express assurance. And whereas it 
b pretended, that the granting of ane assurance 
.and impunity is upon the matter a reinission 
which no inferior judge can grant, but that not- 
withstanding he may and ought to condemn ; 
it is answer^, prime, it will appear by the pro- 
bation of what character and quality the 
granter of the assuranec was. * 

Sdo. Lawyers do not consider whether a 
judge got€$i veuiam eaneedere, or remit a criftie: 
Bot a confessipii being e/icife venim, is 

VOL.'TI. 


not a full and absolute confeesiqn, but a qnaliv 
fied. and cannot be made use of, and the 
quality not performed and made good. And it * 
were a prejudice to public interest, aad a ww 
to preclude the ingenuity of all confesscirt, if 
notwithstanding of ^e interposition of public 
faith and tbe granting of assarancet, and tho ; 
eliciuog of confessions sub spe eeaiw, these con- 
feasions might be made use of, and the quality ’ 
and condition upeii which it was omitted ml* 
together neglected, which is downright iiicon* 
sistent with the opinion of lawyers and the 
practices and customs of criminal judicatories. 

As to what is pretended, that though this 
confession be not emitted before the lords of 
justiciary, yet it was not extrajudicial or re- 
vocable, because it was delibeniteiy given, and 
before u committee, who had autlmriiy froni 
tbe lords of his majesty’s privy council : It is 
answered, this point is of extraordinary import- 
ance and coiis«c|uence, as to the lives anti for- 
tunes of his luujesiy’s subjects, and ns to the 
lords ofjiibticiary and the procedure of the ia- 
queat, who arc judges to the prohatiun ; and 
therefore it is represented in biiialfof the pan- 
nei. That admitting any prctendeil confession 
should be produced, yet if it was not emitted 
before the lords of justiciary it is not a judi- 
cial but ane extrajudicial confession, ei Jidtm 
nonJacUf as to the piobaiioii of the crime. As 
to which, primo, There is an universal concord 
in the opinion of all lawyers, and in the prac- 
tice afhi customs of cnmiiiul judicatories, and 
as to which the lords of justiciary hre desired to 
cast their eye upon all who have written upon 
this point. And as Ciarus says, ' Non in- 

* veiHCs dissciitientcm in niundo;’ and it it 
strange tlial all lawyers und the custom uf all 
nations should have hallucinat in this point. 
For which the panncl’s proctors cites Julius 
Ciarus, Quest. 55 Fariu. Quest. 81, and many 
others. 

2do. Lawyers arc likewnys clear, that con- 
fessions emitted * coram judice corapetente sed 

* non sedenie pro trihunali,’ is but nne extra- 
judicial confession, and much more where it is 

* confessio emissa coram judice iiicompeteiite.* 
And when the question is, who is to be repute 
judex incompetent; it is positively resolved, 
That onmes judex is incompetens who could not 
proceed ad condemnandum^ as to the crime 
anent which the confession is emitted. And 
certainly though any confession were produced 
emitted before a committee of the lords of 
privy council, they have no criminal jurisdic- 
uoii so as to proceed ‘ ad CQiidcnmaudum In 

* Ciimine capitsle that being clear by Craig, 
di^. 8, that * ex eorum Statutis uec pericuJuin 
< vitss, hereditalis aut omnium fortunarum 

* subire posse.’ And whereas it is urged that 
the lords of Privy Council have a mixed joris- 
dictiou, and may proceed be way of j^eoqg- 
nit ion * et per mudum inquisitionis,’ and may 
resolve doubtfol casts and qualify aeateoom s 
It ii antw^ed, That it is not denied bat \hm 
lords of privy council have and do yaxy wdl 
deserve that jurUdintwn; bot as to wmioal' 

4 L. 



mt] STATB^IALS, 2d CHAftLBs H. 

jfurisdictibn in cftpitnl crimesi it h onW com* 
^p'Ctent to the lords of justiciary:^ And tne pre- 
"^cogtiition'sy or previous laouisitionsi tend not 
ad eoademnationemf but only as to this, whe* 
thcr to stop or remit to the lords of justiciary. 
And nothing is Considered as a judicml confes* 
SioHj but where there isforwatut processus, and 
where a party is called ‘ coram judice compe- 
^ tente/ and* is * sub instanie periculo vits/ 
and knows that the infallible import of his 
confession is to that very effect for Iiis con< 
demnation, none of which can he pretended 
where the confession is emitted^ ^ coratn judice 
" incompetente ad condetnnandum.* 

And whereas it is alleadged, That, a confes* 
sion in the opinion of lawyers cannot "be re- 
tracted, unless the party could doce/ e de errore, 
and purge his innocency, and did it ex inconti- 
nenti ; It is niiswered, the alteadgance is ground- 
less } foi* though confession were emitted * co- 

* rnrn judice competeute procribunali,Mt miglit 
be retracted ex incontinenti if he were able 
doeere de errore : And there is no lawyer ever 
required it in other tei^ins. But where the con- 
fession is emitted * coram judice incompetente 

* lidera non facit quoad probationem indicti,* 
and may be retracted either tx incontinenti or 
ex inffrvalio^ and without shewing of any 
error or purging of innocence, such confessions 
in law amount not to any probation, no more 
than as lawyers argue if the depositions of 
witnesses taken in tiiio,;udicru would /idem fa- 
cere either in * casu civile aut crtrainalc in alio 
*judicio/ And certainly there is less reason 
for coiifessions where parties disown the same, 
and retracts them if emitted; and much more 
here where the pretended confession was eUcite 
suhspe venia,so fi\r was the pniinel from think- 
ing that the emitting of this confession was in 
order to roinlenination, specially seeing it nei- 
ther is, nor can be proven, that the said pre- 
tended confession was so niuch as judicially 
given ill face of privy-councif, where his grace 
the duke of Lauderdale, being then his ma- 
jesty’s commissioner, was present: And though 
It were, tho pannel’s proctors will not debate 
the import of his grace’s commission, but re- 
mits the same to the commission itself^ in case it 
be offered Co be proven, that the confession was 
emitted before him, and the lords of privy- 
council. 

And whereas it nllcadged that tho act, 9 
arl. king James 6, ordaining all probation to 
e led in presence of the assize, does not con- 
cern the case, and is misunderstood, seeing 
here the confession will be prodpeed in pre- 
sence of the assize: It is answered, llie act of 
'Mrllamenr is dear to the contrar, anjd can ad- 
ilit of such intrirpretadon. For albeit the nar- 
of parliament was only causa 
iOifumta, and the statutory part of the act of 
parliament is’dear and positive, that all proba- 
.dbn should be adduced in presence of the as- 
sipEe, who are jucljjes of the probation. And 
of lul other probation there is the 'greatest rea- 
son, that the very act of confession should be 
in preteace of the assizffj who ore judges to the 


pcobatloit, and who are to ^proceed opoh oath» 
Ond whose consciences are^to be iacisfied and 
instructed as to the way, manner, conditions 
and terms whereupon such confessions were 
elicite; all which are concealed where there is 
nothing produced to them but a confeslioti 
taken without their presence, especially seeing 
the pannel alleadges and offers to prove that 
several points of fact and other particulars, 
were condescended upon and declared, none 
of which are meiutoiied in this pretended cun* 
fessioii ; nil which thoold have been insert, and 
could not be divided as being in ariicvioconnexo* 
And whereas ic is pretended that decreets 
pronounced before T.ords of session, is Pro* 
batio probata ; whereupon assizers may and 
ought to condemn : It is answered, the argu- 
ment is in materia disparafa, and does not con- 
cern the matter of confession, and is only in 
the special case of falsehood, and that upon a 
special reason, because the investigation of 
fahehood depended upon a trial and concourse 
of many and violent presumptions, which may 
require a long tract of time and examination 
of pat ties and witnesses. It were impossible 
that such trials could be adduced before nne in- 
quest ; these depending several years many 
times before the session before they can be 
brought to a close : and therefore law and cus* 
Hom in that case has sustained a decreet of the 
Lords of session as a probation in Judicio cri^ 
minaie; but it is absolutely denyed that it would 
in any other crime. And certainly if the crime 
of theft were pursued civilly before the Lords 
of session ad damnum et interesse, though the 
thefl should be proven or confest before the 
Lords of session, it would not * fidem facere in 
Judicio criminule,’ as is evident by the autho- 
rity of lawyers who agree, that * acta probatoria 
in uiio processu fidem non facit in alio Nay, 
which is more, * acta probatoria in uiio pro- 
cessu fidem non facit in alid processu cornm 
eodein Judice.’ And as to the instance of the 
Practique of Mac Nabb, the Pannel oppones 
the same, wherein there were depositions of 
w itnesses ; and though many times iu the ad* 
journal books, the cases of confessions emitted 
nas keen obtruded, yet it cannot be instanced 
that ever the Lords of justiciary did by inter* 
loquitur sustain the same as probation ; but 
on the contrar it does appear in the case of 
Fraser, in the year 1641, tliat sir Thomas Hope 
being then his majesty’s advocate declared, 
that a confession emittra before a sheriff depute 
who has a criminal jurisdiction in some cases 
in the^ terms allowed by law, and who beyond 
all doubt is judge competent per modum tn^^sn- 
sitionis ; yet so convinced svas he, that it was 
ane extrajudicial confession, that he only insisied 
therein tn modum adminiculi, and joined k with 
the oiher probation mentioned in that PraeH^ 
que which was per te convincing and sufficient; 
As aljti since hixtnajesty’s happy restoration in 
the case of one Ro^rtson, altlioiigh the con^ 
fesLsion was emitted befbiw ohe of the Lords of 
justicary and his majesty’s advocate for the 
time; yet he was so convinced oftheinsoffi* 
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cjeocy of the fame, that after it vraa produced 
ptr modum prfjbatlonu^ took up t fie samipiL 
even in that state of the process* ivheii the 
assize was sworn. And as to the instance of 
divuiity in David's practice, it does not concern 
the point of law, and cannot be marie appear 
^at the party retracted his conressinn ; and it 
is a Praciigue ; that eitiier nimium or nihU 
probal. In respect whereof, &c. 

^ The Lords comtuissioiicrs of jubticiarle c«>n- 
tliiue the advising of this delxite till the uhith 
day of this instant, at two o'clock in tlie after- 
noon ; and ordains assizers and witnesses to 
attend ilk person under the pain ofanehutidreth 
merks. 

The said day John Graham post-master, Pa- 
trick Graham his brother,— —Keith of Ludgu- 
harne, Mathew Colvil writer in Ediiibur^li. Alex- 
ander Levingstone ensign to captain Wynrluvne, ’ 
Walter Kennoway merchant in J*^iiiburirh, 
James Fletcher of Ne%v Cranstoun, John Acii- 
mouiie ensign to the Castle of Edinburgh, being 
oft times called to have compeared Indore tiie 
Lords commissioners of justiciury this day and 

S lace in the hour of cause to Imvo past upon 
Ir. James Mitchel's assize, os they who were 
lawfully cited to have made their appearance 
for the eriect foresaid, lawful timoof day hidden, 
and they nor none of them enterand nor up- 
peirund ; tiie Lords cotniiiissioners and justi- 
ciarie therefore, be the moutii of Gihcit Muir, 
mneer of court, decerned and adjudged, the 
forenamed persons and ilk ane of them to be 
in aiie unlaw and amercement of ane hundrelh 
merks Scots, which was pronounced for doom. 

Curia Jusliciarise S. D. M. Regis tenta xii 
Pieiorio Burgi de liklinburgh, Nono die 
Mensisjaii. 1C78, Per honurahiles virus 
Dominos Archibaldiim Primrose do Car- 
ingtouri Justiciarium Genernlein, Jticobutn 
Fouclis de Colintoun, Robcrtuiu Nairn de 
Strathurd, Joanneni Lockhart de Castle- 
biiJ, Davidem Balfour de Ferret, ct Tlio- 
inam Murray de Glendoick, coinmissio- 
naiios Justiciarise dicti S.' D. N. Regis. 

Curia legitime affirmata, 

Intran’ Mr. James Miichel, Prisoner, 
lodicted and accused f«)r the crimes of assa- 
sinationt invading of privy counsellors, minis- 
ters and others, ut in die precedente. 

Pursuer^ Sir George Mac Kenzio of Rose- 
baugh, our sovereign Lord's advocate, 

Proctors iit de/c«c€,— sir George Locklmit, 
Jolin Elcis, Mr. John Stewart. 

The Lords Commissioners of justiciary hav- 
ing considered the Dittay and debate rel fling 
t^reto, 6hd that article of the Dittay founded 
upon tbe.Aih act, t6 Pari, king James 6 b^r- 
pannel's invading by shooting and firing 
^ a pistol at bis grace the archbishop of St. 
Andrews, a privy counsellor, for doingvof bis 
ouyesty's ^rvice, relevantly libelled, his saur 
Jesty'a advocate proving the presumptiQu in 
bis replyi vip. Tb^t the pangd eaid that be 


did make the same attempt and invasion be- 
cause of the archbishop his persecuting those 
that were in the rebelixou at Pentland. or some 
words to that purpose, relevant to incur the 
pain contained in the foresaid act of parlia* 
ment, and remit the samen to the knowledge of 
ane assize. 

And likewise find that part of the Dittay 
aneiit the invading of bishops and ininistecs, 
relevant to infer one arbitrary puhishinent, and 
remit the samen to the knowledge of an asaixc« 

And siclike that article of the Dittay auent 
the invading, wounding and mutilating of the 
bishop of Orkney, relevant to inter ane arbi* 
trury punishment, and remit the samen to the 
knowledge of an assize. 

And also having considered that part of tlie 
debate anent the panners confession made and 
emitted before one coinniiitee appointed by 
autlionty of council to receive it, and thereafter 
adhered to and renewed in presence of his 
majesty’s high commissioner and lords of privy 
council convened in cotincll, find it is judicial 
and cannot be retracted. 

And also having considered the debate and 
Defence against the said confession, vik. That 
the s:inic was emitted upon promise or aisu- 
rnnee of impuniiy of life and limb, find tbe 
samen relevant to secure the pannel as to lifb 
and limb, reserving to the Commissioners df 
justiciary to inflict such arbitrary punishment 
as they shtdl think fit, in case the dmence shall 
be proven, and remits the samen to the know- 
ledge of ane assize. 

Gordon of Caimeberfowe, David 
Burnet, merchant in Edinburgh, James' Wood 
at the College Port, Chan., David Forsyth, 
taylor, Robert Campbel, apotliecary, captaki 
Andrew Dick, David Bruce, gent., JohiHnay of 
Barn. Thomas Comlie, vintner, Mr. Aleaaiimr 
Achmoutic, ensigne, cupt. John Binning, 
vintner, Alexander Leviiigstone, ensigne, Wu- 
liain Steinson younger, merchant, Charles Scot 
of Bonnietoun, Peter Wishurt, lieutenant. 
The assize lawfully sworn, no objection in ibe 
contrar ; 

Ills majesty's advocate for probation adduced 
the panners own Confession, with the witnesses 
after deponing; of the whilk Confession, the. 
tenor follows : 

* Edinburgh, 10 Feb. 1674. In presence 
' of the lord chancellor, lord register, lord ad« 

* vocute, and theinurer depute, Mr. Jpmes 

* Mitchel, prisoner, being called, did freely con- 

* fess he was the person who shot the pistol at 

* the archbishop ofSt, Andrews, when ttie bishop 
< of Orkney was hurt thereby, in the year 1668, 

* and depones upon oath, that no living creature 

* did persuade him to it, or was upon the kuow- 

* ledge of it. Sic mbstribiturf James Mitchel, 
« Rothes, A. Primrose, John N is bet, Ch. Mait- 
« land/ 

' Master WilUam Paterson, odyooate, purged 
of partial coun«^el, and solemnly 
pones, he niet . a man with a pist^ tn m pwd 
w fihick-ftiqv WyiKft immediately Oit 
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WM shot At the archbibhop, but knows 
not tbe papnef, nor if hit was the person that 
shot. Aftd ihisjs the truth as he wall answer 
to God. 

Patrick Van$ 0 ^ keeper of the Tolbuith of 
Edinburgh, purged of partial counsel, and so- 
hemnly sworn, depones. That day or two be- 
fore or after the panne! was examined he the 
council, he confessed to the deponent, chat he 
shot a pistol at the archbishop of saint An- 
drews, and escaped down lllack-fricr Wynd, 
and went up the Cowe-gatc apd into Mr. Ro- 
beK Ferguson’s bouse, and put on a periwig, 
and then came to the street and searched for 
the man that shot the pistoK Being demanded if 
be heard Mr. .Tames Mitchel justify the deed : 
he depones he remembers it not. 

Mr. John Fame, son to the keeper of the 
Tolbuitli, purged and sworn : being interrogate, 
if he lieuid the pannel acknowledge the deed 
qf sl\^>otitig at the bibhop, or defend it, depones, 
That hting in conference with the pannel in 
tlie prison-house, inquired at him how he or 
any man could be accessary to so impious ane 
act, os to kill a man "in cold blood who had not 
wronged him ; he said it was not in cold blood ; 
for the blood of the saints was reiking at the. 
cross of Edinburgh. 

John bishop of Galloway, being purged of 
'partial counsel, sworn and examined, depones, 
' f hat the first time he saw the pannel was in sir 
William Sharp's outer room, where he saw a 
pistol, which* was said to be taken from him, 
but of which (as he supposes) there were three 
balls taken ; and that the pistol was like to the 
pistol prqdorerl. Depones that at that time the 
panhel did not confess any guilt, but seemed Co 
f»e in a great consternation, and fell a trembling. 
And that thedeponcr bearing that he had made 
a confession, went to prison to speak to him 
about it, who acknowledged to the deponent, 
that he hud made confession of that attempt 
against the nrchbibhop before the chancellor, 
and some others of the council ; and that he 
had hopes of life, and desired the deponent 
to intercede fur him. And the deponent 
having asked him liow he could do such a deed 
against ane innocent man : he answered, that 
be thought him one enemy to the godiie, and 
That they could not be in security so long as be 
WAS alive. And the depuner ha\iug inquired 
of him if he was sorry for it ; he did not say he 
was sorry for it, but if it were to do again he 
would not doit. And this is the truth as ne shall 
answer to God. 

Dr. Christopher Irriu, purged of partial 
cootiie], Md solemnly sworn, depones, that ho 
was the* ovst surgeon that came to the bishop 
of Orkim after he had received the shot, ami 
that he did tee a ball fall out of his sleeve, 
BO that he knew that it was with a shot, 
and that the bones were fractored, and that 
tibaj cared him ap da he was able to lift his 
hand towards his head; but there was still 
dcalts coming out of die orifice of the woand. 


James Mlt6fUilt,fir [1366 

Depones, the bishop said be got the wound 
wvhen he ryat laying^hts hand upon the ardh- 
bishop's coach. 

JohnJossie, surgeon, purged sworn ''and .exa- 
mined, depones, That he was called to the 
bishop of Orkney's 'Cure, and that he had a 
wound betwixt the wrist and the elbow, which 
did cast out several small hones at the two 
small orifices ; and that the bishop was not 
able to lift his hand towards bis head. 

WtUiam Borthwich, surgeon, purged of par- 
tial counsel, solemnly sworn and . examined, 
depones, conformis to John Jossie in ail things. 

John earl of Rothes, lord high cliancetlor of 
Scplland, being sworn, and the confession under 
master Janies Miichel’s hand being shown to 
him, depones he was present and saw JVLr. 
James Mitchel subscribe that paper; and de- 
pones that he heard him make the confession 
contained therein, and that he thereafter heard 
him ratify the same at the council- bar, in pre- 
sence of the king’s coininissioner and lords of 

Q council silting in council, and that his 
hip subscribed the said confession. De- 
pones, that his lordship the advi^cate, andl'he- 
SDurer Depute, were appointed by the privy 
council to examine Mr. James Mitch* 1. And 
being interrogate, if alter they hud removed the 
pannel to the counciUchaiiiber, whether or not 
ills lordship did offer to the pannel upon his 
confession to secure his life in these worJs, up- 
on his lordship’s life, honour and reputation : 
depones, that he did not at all give any assu- 
rance to the pannel for his Hie ; and that the 
pannel never sought any such assurance from 
him : and his loi dsliip does not remember that 
there was any warrant t:ivcn by the council to 
his lordship for that effect ; and if there be any 
expressions in any paper which niny seem to 
infer any thing to the contrary, Itjs lordship 
conceives it has been insert upon some mis- 
take. 

Charlts Maitland* of Hatton, lord thesaurer 
depute, lieing sworn, and the confession under 
Mr. James Mitchcl’s hand being shewn unto his 
lordship, depones he was present when Mr. 
James Mitchel made that confession, and his 
lordship first beard him make it verbally, and 
then he saw him subscrive it ; and that his 
lordship subscrived it also, and at that time 
there was nothing spoken of any assurance: but 
when the pannn was asked by some of the 
committee, upon what account he committed 
chat fact ; at first beseemed unwilling to answer, 
but thereafter said, it was because tlie arch- 
bishop is ane enemy to the good people org^jy 
people in the west. Depones, that within few 
days thereafter, at a meeting of the council, 
where the duke Lauderdale then his majesty’s 
commissioner was present, the pannel being 
brought to the bar, and the confession pro- 
ducra being shc|^ to him, be acjknowiedged 
the same to be his hand writing ; adhered unto 


*See the following Case, 
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'Md i«ne«ved the saine in preieiice of hit mB- 
jesty’s commiasioner and eouncil : and deponef 
that he did not hear the pannel either seek a^ 
surance of hit life, or any other person offer the 
tame to him. 

JoAn duke of Lauderdale’, Leing sworn, 
depon’t. That his grace was present as the 
king’s commissioner in council, wlien Mr. 
James Mitchel was brought to the hur. Dc* 
{ion’s his grace saw the pannert tbrmer con- 
fession made at the comuiittee of coilncil 
shewn to him, and he acknowledged it to be 
his confession, and that he did udht re thereto 
and renew the same in prcvenre of his grace 
and the council. His grace heard no assurance 
given to him, and tkrai his grace did not give 
him any assurance, nor gave commission to 
uiiy others to gi\e him any asaiirutice, and 
could not do it, having no particular warrant 
from his majesty lor that effect. 

Jamen, archhislirtp of Saint Andrew%, being 
sworn, dopr)n*s. That that Hay litnc the pannel 
did fire a pistol at his arace, he had a viety of 
him passing from the concli and crossing the 
street, which had such impression upon his 
grace, that upon the first sight he saw uf him 
after he was taken, he knew him to he the 
person who shot the shot. Depon’s, his gr.ice 
«*iw him uc the council-bar in presence of tits 
iiKijc«:ty’s commissioner and the council hc.* 
kiiimiedge his conlessimi made before the 
cummiitcc, and hcaid him adhere thereto ond 
renew the sanien ; and tiiere was no assurance 
of life given him, nor any sought by him there. 
DeponS, that his grace himself did never give 
him any assurance, iiur give warrant to any 
others to do it : only he promised at his first 
taking, that if he would freely confess the fault, 
and express his repentance for the same at that 
time, without farther troubling judicatories 
therein, his grace would use his best endea- 
vour to favour him, or else leave him to justice: 
But that he eitlicr gave him assurance, or gave 
warrant to any to give it, it is i\ false and niu- 
Heious calumny ; and that his grace made no 
promise to Ni.choll Sninervei other than that it 
was best to make a free confession. And this 
is tlie truth, a.« he shall answer to God. 

The pannel, Mr. James Mitchel, after swear- 
ing of the assize, proiluced ane copy of ane 
pretended act ol council, and craved that the 
register of council containing the said act might 
be produced. And after the examinathm an(| 
depositions of the witnesses upon the Uiitay 
and exculpation, the pannel and his proctors 
farther urged, that the register of council 
might lie f»roduced. Seeing ibe pannel pro- 
duced ane instrument against Mr. Thongs 
Hay, one of the clerks of council, forgiving 
ane extract thereof ; and the pannel and his 
proctors ailedged, that the register of council 
containing the said act was produced in edart 
the day before, and that the said act wis read 
by several members of court ; and being once 
produeed, and ane instrument taken i^ainst 
one eT (be clerkit of council, who with cbe 


other clerk were cited as witnesses by his tiia* 
jesty’s advocate, the clerks oi^tht to be ordkiiH 
ed enber to give ene extract or produce the 
register contsining the aforesaid act ; and the 
pannal and his proctors desire to be beard in 
writ upon the said act of council. 

His majesty’s Advocate answers, That he was 
not obliged to produce a register ibr the'Pun- 
nel ; and if any such pretended act was, lie 
should have used a diligence and cited the 
chrks of council for producing of the registers, 
or giving any extract ; which the Pannel not 
having done he cannot he allowed a diligej|0e 
in thia state of the proce ss. And if any such 
act of council was, it was uiiwarrunuiMe sud 
could not be made use of, aft ef the torn Ohsii<- 
cellor, the Juke of Lauderdale, the lord The^ 
saurer Depute, and otl cr lords of council had 
deponed that there was no such ashurunce 
given, as is either pretendi d by tlie exculpa- 
tion, or insinuate by the pretended net of C(«un« 
cil. he the copy produced it is evident, 

that the design thereof is to take from the pan* 
net any pretended favour he pleads ; and if 
the act be founded one, it CHtinot be divided; 
so that ane inecr imnatite must prove, and the 
statutoric words should not prove: especially 
seeing there is nothing more notour and ordiniur, 
than for the council not to consider a narra* 
live if tl{e statutory words be right. And as 
the pannel pretends that his confession cannot 
be divided from the essurunce given, but that it 
must taken with tlieqiuility ; so much less must 
this act be divided. And the pretended act it 
long posterior lo the paiiiiel’s confession, and 
even posterior to a fiiriiier dyct in the justice 
court appointed for the panners trial lor the 
said crime. .\iid further, no such assurance 
could have been granted, seeing none but his ma- 
jesty can grunt remissions. 

The Pannr'l and his Proctors desired the 
copy prodi'ccd to be read. 

His majesty’s Advocate consents to the read- 
ing of the pretended copy of the Act of Coun- 
cil, and which being publicly read, is of the 
tenor following. 

UdinlfurgJi, March 12, 1674, 

** The Lord Commissioner his grace, stid 
the lords of his majesty’s privy council havttfg 
appointed a committee or council to examine 
Mr. James Mitchel, prisoner in the Tolbuidiof 
Edinburgh ; tl.e said Mr. James being brouftbt 
before the snid committee, did make a wef 
and voluntary confession of bis accession to 
the rebellion, and rising in arms in the west ; 
and that after he had notice of the same be 
went from Edinburgh with colonel Wallace and 
otheis, and joiued with the rebels there, and 
from thence came along, and was with them 
until the night before the fight at Pentlsnd- 
hills ; and that at the desire of Captain Amot 
he came then to Edinburgh to 
persons there concerning them. And being 
exammed upon the attempt made upon the 
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pgr$oD of tbe i^rcj^bisliop of St. Andrews^ and i 
who fihot the* pi&tol at the said archbishop^ [ 
wrlieo thft bishop of Orkney was hurt in the! 
month of July 1668, he did declaje that at tliQjC 
Ipne, and the day that the said attempt was 
made he was in the town of Edinburgh ; and 
that he hud bought the pistol, which was about 
bint charged with three balls when he was ap- 
pre<:e.ided, about that time when the bishop 
was shot, from Alexander L<)gan, dager-inaker 
In Leithwynd : but refused that he was the per- 
son that made the said attempt until having re- 
tired apace with one of the said committee, he 
did confess upon his knees that he was the 
person, upon assurance given him by one of 
the committee, as to his life, who liad war- 
rant from the lord commissioner and the 


the registers of council, 'until this adieriioon that 
y»e assiio was sworn, after which no diligence 
ogn be allowed nor granted in this state of the 
process be the law of the kingdom, and prac- 
tique of this court ; especially seeing it appears 
be the said copy, that the design was to take 
away any assurance that the pannel could have 
pleaded ; and that the truth of the narrative of 
the copy founded upon insinuating that there 
was aue assurance, is cancelled he the deposi- 
tions of the duke of Lauderdale, then his ma- 
jesty’s cominissinner, the lord choncellor, and 
other members of the committee and council : 
The said* lords therefore ordain the assize to in- 
close and return their verdict to-morrow at two 
o’clock in the afternoon. 


council to grant the same. And did there- 
after confess freely, before all the lords 
that was upon the snifi committee, that he 
shot the foresail! pistol at the said urchbisliop, 
and did siihscrihe bis confession in presence of 
tiie said committee, which is also subscribed 
by them. And thereafter the said Iklr. James 
in presence of the coiuinissioner his grace 
and council, did rcnc%v and adhere to the said 
confession, both as to the accession to the re- 
bellion and the attempt foresaid ; and acknow- 
ledged he made the said attCMupt because be 
thought that the said urcbliishop had anc hand 
In troubling and persecMting those that were 
in the rebellion. And nevertheless, being 
brought before the lords commissioners of the 
justiaary, and asked if he did own the confes- 
sion foresaid, he did alcogecher refuse to an- 
swer and adhere to his suids confessions, not- 
withstanding he was told by the lords cornmis- 
aioners of justiciary and his majesty’s advocate 
that if lie ivould atfhere to his saiils confessions, 
be should have the benefit of the ^aid assurance 
and if otherways, that he should lose the same. 
Therefore the lord commissioner his grace, and 
the Lords of his majesty's privy council, do 
declare, that they arc free, and that the said 
Mr. James ought not to have the benefit of 
any such promise or assurance, and^ that the 
same is altogether void ; and that the Lords of 
thejusticiary and the assise ought to proceed 
without any respect to the same. And farder 
do declare, that the said Mr. Jaines Mitchcl is 
the person intended and ineaned in the procla- 
mation in the years 1665 and 1667( discharg- 
ing any intercomoning with itie rebels therein 
miantioned, and excepting the said Mr. James, 
and the otlser persons therein, from hismajes- 
»ty’s favour and iudempnity, and no other under 
the name of Mr. James Mitchel, though there 
Imd been any other of that name involved in 
Ibesaid rebellion. 

The Pannel and his Proctors renew their 
desii^, and crave to be heard to debate upon I 
the act of council in writ. 

The lords eomnuiiioners of justiciary oonsi- 
deving that the copy of the pretended Aot of 
Council , produced eras Mirer urged, pm made 
’ pio of,.iior maj ddiginM craved lor pcoduciog 


Curia Jnsticiariae $. D. N. Regis tenta in Prae- 
torio Burgi de Edeiibnrgo, Decimo die 
Mentis Junuarii, 1678, Per honorabiles vi- 
ros Dominos Arebtbaidum Primrose de Car- 
riiigtoun Justiciariutu Generalem, Jucohurn 
Fouiis de Colintouu, Uobtrtuin Nairn dc 
Strathiird, Joannem Lockhart de Custle- 
hill, Davideiii Balfour de Ferret, et Tho- 
mam Murray de Gie idoick, CoUimissioii- 
arios Justiciariae died S. D. N. Regis. 

Curia ligilimc ujffirmuia. 

The said day tlic persons who past upon the 
assize of master James Mitchel, returned the ir 
V'^erdict in presence of the said lords: whereof 
the tenor fcdlows: 

“ As to the first part of t) e libel^ founded 
upon tho 4* act, 16 pari, king James 6. tlic 
chanceHor and wJjole assize, with one voice, 
find It proven conform to the lards interloquitor. 

** As to the invading at bishops and ministers, 
and wounding the bishop of Oikncy, siclike 
proven with one voice. 

** As to the third part of the lords Inlerloqui- 
tor conccrniiig his confession, first before' a 
committee, and thereafter before his majesty’s 
high commissioner and council, the whole as- 
size with one I'oice find it proven conform to the 
lords interloquitor. 

** As to the fourth and last part of the iiiter- 
loquitor concerning the exculpation, the whole 
assize with one voice find it no wiiys proven. 
And further concerning the exculpation, when 
the pannel was pressing it strongly upon ray 
lord chancellor the whole assize heard his own 
confession and acknowledgment of the fact. 

(Sic Subscribitur,) Jo. Hay, Chancellor/’ 

After opening and reading of the whilk Ver- 
dict of Assise, the lords commisuoners of jus- 
ticiary, the mouth of Adam A old, dempster 
of court, 4eceroed and adjudged the said Mr. 
James Mitchel to be taken to the Grass Mar- 
ket of Edinburgh, upon Friday the 18th day of 
January instant, betwixt two and four o’clock 
in the nfteriiMii, and there to hanged on 
Aine gibbet till he dea^i, fuaid all his iMveaUe 

E xia EAd gear to be.esmet and i^qiisbt to 
.m^etty’s use; if hieh eWEs prmpun^ fpr 
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doom. Upon which day he Was sstecated ac- 
cording to the sentence.* • 

He hurl prepared a Speech, which he intBoded 
to hai^ delivered, but oeiiig tnternipted by the 
beating of drums he tM^tr it over the scaffold ; 
it was os' follows: 

Chriniati People* 

It being nitnouied abroad immediately 
after I had rdceived my Sentence, that I would 
not get liberty to speak in this place, therefore 
I have not prepared a formal discourse and*lac- 
count of chf se pretended crimes, for which I 
w:i9 accused and sentenced, neither did I think 
it very necessary, the fame of jour process hav- 
xng gone so much abroad, what by a former in- 
rfictinent given me near four veurs since, the 
dyet whereof was suffered to desert in respect 
the Inte advocate could not find a just way to 
reach me, witli tliat extrajudicial confession 
tliey npponed unto me. All know he was zea- 
lous in it, yet my charity is such unto him, that 
he would not suffer unwarrantable zeal so far to 
blind him, as to overstretch all laws of the land 
beyond their due limits, in prejudice of the life 
of any natural subject, and next by an extreme 
enquiry of torture, and then by exiling me to 
tlie Bass, and after all, giving me a iiciv indict- 
ment at the instance of tlie new advocate, who 
before was one of mine, when I received the 
first iiuli lament, to which new indictment and 
debate in that process 1 remit yon, and parti- 
cularly to these two defences of extrajudicial 
confession, and to the promise of life given to 
me th.oreunon by my lord chancellor, upon his 
own, and the public faith of the kingdom, upon 
the verity whetcof I am ready to die, and con- 
sent to lay down my life. And 1 hope, your 

* “ Doubtless the fanaticism of Mitchel was 
of tlie most daring and atrocious nature ; but 
the guilt of tlmt fanatic is lust in the compli- 
cated perfidy, cruelty, peijury and reveiigo which 
accomplished his dealh. It was the ardent 
desire of ministers to involve the whole body of 
presbyterians in his guilt ; but in the prosecu- 
tion of this object they incurred the justdtnpu- 
tation of more detestable crimes. Horror and 
universal cxccraiion were excited by the trea- 
chery and almost unexampled perjuries of the 
ftrst ministers in the church and in the state ; 
and tlic precautions employed by Sharp for his 
safety and revenge, contributed two years after- 
wards to his disastruus fate.” 4 Lamg, 80, 


charity will be saoh te.ine (a'dymg ae 
to ihiseonstruet me thereth, eepcfaally when il 
is so notourly admmiculat by an act^of the ear 
cret couociL and denied upon oath by the 
prificipal officers oTsiate, preteht In council ak 
the making of the said act, and which the act 
bears to have been presatit thereat ; tlie dulte 
of Lauderdale being then his majesty's commis- 
sioner, and which act of council was 1^‘tbe 
lords of justiciary their interloquitor most ilM» 
gaily repelled ; bat I shall have chanty to some' 
of these lords, whom 1 knew would have given 
law and justice place, even as to my just nbmh 
lution, if they had not been overpowered by the 
plurality of votes of those who were over-awetl 
and dared by the lords of the secret courleiL 
But that will not absolve their consciences ah 
the last day. As to my advocats and lawyerv^ 
I ingenuously acknowledge their care, fidelity 
and zeal in my defence, and which, I hope, 
shall be some standing fame to them for tm^ 
and all future generations. 8o tlius much ms a 
short account of that affair, for which 1 Om 
brought unjustly to this place. But I acknow* 
ledge my particular and private sins have beed 
such, as have merited a worse deattftinto me r 
but I die in the hope of the merits of Jesu4 
Christ to bo freed from those eternal punMifc 
ments due to me for sin ; yet 1 am confident^ 
God doth n6t plead with me in this for my prU 
rate and particular sins; but I am brottgbt 
here, that the work of may be made ma^ 
nifest, and for the trial of faith, Job. ix. ver. 
and 1 Pet. i. vcr. 7, niicl that I may be a wit* 
ness for his despised truth and mterest in 
this land, who am called to seal the same with 
niy blood. And I wish heartily that this my 
poor life may put an end to the persccuticin of 
the (rue mcmlicrs of Christ in this kingdom, siq 
much cheated by these perfidious prelates, and 
in opposition to whom, and in tesuiiiony of the 
cause of Christ, I at this time willingly lay do wn 
my life. And 1 thank God, that he hath thought 
me so worthy as to do the same for his glory 
end interest. Pinal!y| conceiving it a Christian 
duty in a f ingiilar and extraordinary cate anfeht 
my particular judgment concerning both ehUfeh 
and state, it is evidently declared and mani- 
fested more fully elsewhere. So farewell all 
cartlily enjoyments, and welcome Father, Son, 
and Tloly Spirit, into whose hands I comtilit 
my spirit. James MitchelV* 

See the following Case. 


259. Proceedings . before the Lords of the Articles, &c. against 
Charles Maitland, of Halton, Treasurer Depute, for Per- 
jury, in having given a false Testimony, at the Trial of 
James Mitchel : 33 Charles II. a. d. 1681.*' 


A parliament being sammoneit Knd 

* This case is inserted in this place, out of 
cbroftolopcal order, on account of its conneo- 
tioQ with thd {meedifig Article. 


lolden at EdTnborgh the 28th day of 
1681, by hU Royal mghucss, the king s 

Commissioner, on the d«y of ” \ Wfr 

iam Noble, of Denotter, did ddive^he fifr 
lowing Petition, or accusation, inCotM fittBda 
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Tout Rpjral Bi|^eM, Ut Hic^ 

CoannuMOiieri mnd the Right Hhnooreble 
the JjordB of the Articles. 


J It is burabljr represented^ 

^ Tbat, whereas the deceased Mr.^ J^es 
llitcbci being convened before the jusuces, 
for atcenmting to assassinaie the late arch- 
bishop of Sc. Andrews, and his confession 
before the duke of Lauderdalci his niaje8ty*8 
commissioner for the time, and the Lords of 
the privy- council, being adduced in modum 
prohi^Kinis,. against him, the said Mr. James 
proponed this defence, that his confession was 
emitted upon promise and assurance of lifo 
made to him ; for proving wlierei»f,' he did 
adduce Charles Maitland, Lord Theasurer-De- 
pute, asa witness, who deponed negative, not- 
withstanding tbat by letters under his hand, di- 
rected to the late earl of Kincardin, he express- 
ly writes, * That the said Mr. James Imd con- 
* Assed upon assurance made to him of his life.’ 
And * that he now thought that . his putiisb- 
^ mint would be the loss of his right hai|d,’ 
whicb penury will be clearly proven by pro- 
duction of the saio Letters and Deposition ; 
for winch is humbly craved, a warrant may be 
gp'anted against the Havers for exhibition of 
the same, and tbat tha Lord Theasui'er-Depuie 
may be declared infamous, and suffer the other 
pains appointed by law in such cas^. 

(Sfc Subscribitur) ** W. Noble.*^ 

The Letters which the Petition refers to, and 
upon which the whole Accusation is founded, 
are these two that follow, both sent to my lord 
of Kincardin : 


« Holjffood^houie, Feb, 10, 1674. 
This afternoon yours came, which should 
have come this morning, so that tlie post is now 
more regular. I read it all, and it is a full 
account of all passages : 1 hope shortly we 
may find matters grow better, and indeed there 
is great need of it here, for at present we are 
out of joint, Saturday last, in the mornicig, 
iuformation was given, That one Mr, James 
Mitchel, who was ailedged to have shot at the 
nrebbishop of St. Andrewes, was disovereil by 
- ■ ■ and sir William Sharp, and being seen to 
coma down sir William's own close, by sir Wil- 
liam, and two of his brother’s footmen, he 
called to Mitchel, and carried him back to his 
bouse (the signet-office). He had a long iron 
pistol, and a sliort sword about him, in slices 
nnd stockinp; and tliougli he. was so armed, 
be did not reMst, though none came up to 
him, bnl sir William idone, till he came up his 
stair. Being asked his name, he dented it, 
nnd vnriad in several others of his answers ; 
and by wanrantof the Chancellor, was com- 
Hiitiea doae primaar* This day he was exa- 
msnoAhy Ordor of Conneil, by tne Chancellor, 
pstor, Advocate,and met the Commissioner 
[ ordond os to cfaafgt bim with bis betogin 
s 


tha Rebellion, and that he was exeepted h(j 
oame otit of the act of indemnity, end so let 
bim see fab condition, and to be led to execu- 
tion : thu was done very soon, and ngvhtt bb 
next examination he eot>ressed his Imtng with 
the rebels, but denied this assamiaation of tlm 
archbishop, yat acknowledged . bis being in 
town at that time ; and that the pbtol he was 
taken with he had bought at that time ; so it 
was moved by one, That the Chanceltor might 
take him .apart, to see What he would then 
say : this being done, upon assurance of life, 
be fell upon bis knees, and confessed it was he 
that shot the bishop of Orkney, and which he 
aimed at the archbishop; and here b his con- 
fession, the double of it signed by him, the 
Chancellor, and us. Ilis punishment, it Is 
thought, will.be the loss of his right band, and 
condemned to perpetual imprisonment in the 
Bass. I think I told you before, that his grace 
had retiench^ his allowance to- ten pounds 
sterling a day, . since the 20tb ; though his 
charge be little retrenched, for hia table holds 
yet 24 persons. 1 hope, when matters are over, 
yon will giro us some account of his majesty's 
pjeasure about the Miners affairs, wherewith ye 
Know their friends have been sufficiently re- 
proached, without any shadow of reason. And 
Lord, Adieu." 

** Hoi t/rood- House, 12 Feb. 1674. 

Tliis day, Mr. Mitchel, \\ ho assassinated 
the Archbishop of Sc. Andrews, was again ex- 
amined in face of the council, and said nothing 
but what he said to us of the committee : he is 
remitted to the justice court, to receive his 
Indictments, and Sentence, to have his right 
hand cut off at tlie cross of Edinburgh, and 
the forfeiture of his whole goods and posterity. 
This last part is not to be put in exc cution till 
his majesty be acquainted, because assurance 
of his life was given him upon his confession. 
The cutting off his hand is to be executed by 
the hand of the hangman." 

The Deposition which is pretended to be 
contradictory to what is delivered here in these 
two Letters, from whence peijury b inferred, 
will be found at p. 1256). 

This Petition being read, the^Lord Treasurer 
Depute" desired tbat he might have it delivered 
to him in common form, and might have li- 
berty to put in his Answer to it ; and became 
farther an humble and earnest suitor to their 
lordships, tliat he might be put to a speedy 
trial, whereby he might make his innocence 
appear to the parliament, and the whole world, 
which his royal highness, and the Lords of the 
Articles, were plemed to grant ; not because 
they found any thing in the accusation relevant 
against him, but that they might gratify his 
lordriiip's esLtntst desire, of being pot upon his 
uial. Afterwards, Willtam Nmde was calkd 
in. Who owned his accusfitien, and did again 
si^ it in presence pf bis foyal biglmesa^ nnd 
Lordsof the Articles ; and being asked by iba 
president of parliameot, the maiqiui of AthoU, 
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that therefara thm Treaaurer-Depute mav be 
vindicate and asiK>il 2 ied from this false and in- 
ikmous libel ; and that the calumniator may 
be pumshedi by being declared infamous, and 
otherwise in his'fiertoo and goods, according 
to t{w demerit of his crime, and to the terror 
of oUiers.*’ 

■ Thisaiisner being given in by my lord Hal- 
Ion, it was so' full and clear, that unless some 
other trick were found nut, the Lords of the 
>( nicies Gotdei not but immediately proceed to 
give their Judgment in favniir of his lordship ; 
Mr. Noble, therefore, who had before re- 
strained his proof of t he accusation to those 
two letters written to my Lord of Kincardin, 
and to which the Answer referred, that 
he might buoy up his sinking cause as long 
ns he could, was pleased (by a second Peti; 
tion) to^ desire that witnesses might be sum- 
moned in, and the registers of the council 
and fiistice court' produced to prove the con- 
leQts of' his accusation; and tne Treasurcr- 
Depote still pressing for a fair trial, the Arti- 
cles, before they would give answer, allowed 
lihn to cumlescend upon all the sederunts of 
council, and ail the members of council at that 
time, when Mitchel was examined at several 
diets, and craving further, several other wit- 
nesses to be examined, and the said registers to 
be produced. This being again considered by 
the Article^ tlie Treasurer-Depute begged 
leave to answer for himself, and fur his De- 
fence said ; 

1. That in laur, no man's letter can invali- 
date his 041 th, even tliMugh ic contradict his 
oatJi, but that his letters are consistent with 
his oath, being diversly related, and to divers 
times and circumstances. 

** 3. That Noble’s accusation having re- 
strictod the manner of proof to Ualtoii*s letters 
only, he could not now resile fitiin that, without 
giving in a new formal accusation against him : 
and though tne sense of bis own innocence Imd 
iudoced him to press a legfil trial, yet he could 
not consent to lufler his acciirer to 'shiOt himself 
off, by proposing new and illegal methods of 
probation, to procure del >iy. 

3. lhal the crime of petjnry could not be 
tiiferred but by contradictoi-v oaths, which 
cohld not be nlledged against him in tliis aise. 

•* 4. That the crime of perjury, by the law 
of Scotland, was not probable, 'nor coiihl be 
proven by witnesses, but by writ only, and 
that especially by oatlis contradicting one 
anotlier. 

** 5. That ill t^iis case, his oath did conclude 
that he did not hear Mitchel ask assurance of 
pie, or any person give ic him, and that there- 

no witness could swear, that^llaltoii heiurd 
Che asstinince mven to Mitchel, unless his 
^hat witness’s brain, 
which IS nujilfiMme ; and aiiless thev swore so, 
this, or nnj crime ageinsi 
mm ; and though m were possible to prove he 
^srd assurance given, yc^ after to long time, 
he might have forgot. 

. Tlie TreaMnti^Deimie was a concurr- 


ing witness with the late Chancellor, the late 
giurdered archbishop of St. Andrews, tiie cIjiIm 
of Lauderdale, and the now bidiop of i^io- 
burgh ; and tlioogh ' witnesses were allowa^e 
in this case, as they were not, yet they cannov 
be led against these persons deponing with him 
in Mitchel’f trial, who are either dead or ab- 
sent : besides that, what they might, be pre- 
sumed to swear, be what it viHul, would rather 
rake into die graves and ashes of those noble 
persons, now dead, than militate any thing 
against the Treasurer-Depute. 

7. As to any register craved to be produced, 
that can operate nothing, unless tliey contain 
papers signed by the Treasurer-Depute, and 
must be oaths contradictory, and wliich ought 
particularly to be condescended upon, and are 
not SO' much as alledged ; and if they were, Mr. 
Noble may get extracts, as other subjects do. 
But however, he submitted himself to bis 
royal highnets, and their lordships determi- 
nation." 

Upon thUhis Royal Highnets, and the Lords 
of the Articles, having fully considered tlie 
Accusation, and the Letter, upon which it is 
founded, and also the Lord Treusurer-Depute’s 
Answers, and bis Deposition, concurring with 
the Depositions of the Lord Chancellor, Arcli- 
bibhop of St. Andrews, and duke of Lauderdale, 
bis royal highness was pleased to say in tbe Ar- 
ticles, that be did not see how be, being the 
king’s Commissioner, could give way to any 
such accusation against one of his majesty’s 
serv'ants and officers of state, or that any such 
maiter should comp to a tri«'il, unless itbad been 
tbe Treosurer-Depute’s own earnest desire i 
and that now their lordships having seen and 
considered the whole matter, it was fit for them 
to consider what was lo be doiie. Whereupon, 
the Lords of the Articles declared tlieir sense 
of the Treasurer-Deputb's innocence in this 
crime of which he was accused ; and they did 
humbly offer to his royal highness, that he 
would be pleased to transmit the whole affair 
to hit majesty, and submit tbe same to his 
royal consideration ; to the end his majesty 
might declare his royal pleasure, both for the 
Treasurer-Depute’s vindication, and punishing 
the accuser according to the pains usually by 
law inflicted in sucli cases. ^ 

What follows is the copy of JMiicbers twh 
Confessious. 

Feb, 10 , 10 / * 4 . 

In the presence of the Lord Chancellor, the 
Lords Register^ Advocate, and Treasurer- 
Depute. 

Mr. James Mitchel being colied before the 
conimiuee, and examined as to his accession to 
the rebellion in the year acknowledges ' 

he w as in that rebellion, and joined with them 
at the Burgh of Air, and staved with them until 
the night before PenUand, 'at which time, at 
the ctem of captain AmoC, became into £dia- 
bui^, to speak with one Mr. James Sterline; 
and Mr; Robert Fcign 89 n, .iiud tbe laird of Pen- 
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of those in the rebeHiw **!Ldaivr bj !»«« to that fieiitWman ; by whiah a ohm 

Edinbttreb and staJirf^n * r '*1 “"y *”'*y oltbe nature of hothid* 

Wh«foS i!?i ^ f " Jl" accuemion and aocoter. 

njtfupd, in the Caiiffon-Giitf*, before lie went 


' V — uviure iia w«n 

•mt ; and having notice from col. James Wnl- 
lace, capt. Arnot, John Lindsay, and one Wi|. 
imm Young, from whom ha brought a iKirEe, 

went out of Edinburgh, about eight o’clock at 

Might, and immediately rode towards Air, and 
.fomed with those that were there* in tlic rdbel- 
iion. Declares chat it was in the house of one 
widow Uobison in Currie’s close, that he spoke 
wifh Peiizerie. ^ 

(Sic Subscrihitur) RoTUtis. 

Jama MUcAi/. A. Primrose, 

Jos. Mi^bet. 

Edinburgh, Feb. 10, 1674. 

In presence ot the I^ird Chancellor, Lords 
Roister, Advocate, and Trensurer-Depiite, 
Mr. James Mitchel, prisoner, being ctilled, did 
freely confess he was the person who shot the 
pistol at llie Archbishop of St. Andrews, tvhen 
the bishop of Orkney was hurt thereby, in the 
year 166d. And depones upon oath. That no 
Jiving creature did persuade him to it, or was 


upon the knowledge of it. 
(Sic Subscrihitur) 
James MitcheL 


Rothes. 

A. Primrose. 
Jos. Nisbet. 

C. Maitlaro, 

It is certain, that Mr. Noble had, by the ad- 
vice of his own friends, without the knowledge 
of my lord Halcoii, subscribed a Paper wherein 
he renounced and retracted Lis acrusatioii, and 
that he had sshewn tlic same to John Campbell, 
of Succoch, Commissioner for Argyle-sliire^ 
after it was subscribed by him before witnesses. 
He, at first, was pleased to think 6t to deny it. 


^ Lord Founfainhatrs Account of the proceed* 
mg against Hal ton, is as follows : 

“ A complaint was exhibited by Wtlliain 
Noble of Dunnoitor, or KipperminisOch, one 
of the Commissioners fur Dumbartontibire^ 
against my Lord lialtoq, for perjury, in so ftr 
as he had deponed in Mr. James Mkcbel^ 
crtmiiiai trial in 1678 that he knew no promise 
of life given him, and yet by a letter produced 
all written with his own hand, in ]674| di^ 
reeled to the earl of Kincardeti, he wrot^ that 
Mitcliel had confessed (on a promise of lifb 
given him by some of the committee of council', 
meaning the Chancellor,) that it was he that 
shot the pistol at the late Archbishop of St. 
Andrews, in Jujy 1668, which contradicted bis 
oath. Hut some thought albeit he had not de^ 
potted so cauiiousiy, yet it was not precisely 
perjury ; seeing Ins letter proceeded on a ru«, 
mour and misinforination that promise of life 
had been given him, which the Chancellor 
having denied upon oath before Halton de- 
poned, it clears him chat he and others had 
been in a mistake, and so he necked not in his 
oath take any notice of that alledg^d promise 
of life, though there was an act of privy council 
tJiat seemed to mention it. See MitchePs 
trial at the 7th and 8th of February 1678. The 
parliament’s adjourning stbpt the decision i but 
it had the effect of Machiavei’s advice, ' caluin^ 
* niara audocter, aliciuid semper adbsirt'hit.' 
Some made a mock allusion to the old history 
de Hattone quodam A. Episciipo Moguntino 
perjiiro,’ who by a false oath beguiled Albert 
earl of Biunberus, and betrayed him to the 
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340. Proceedings in the CasQ of Anthon y Earf of Shaftsbury,* 
at the King’s Pench, on an Habeas Corpus if 39 Charles IL 
A. D. 1677. 


On the 27 th of J une, 1677, the earl of Shafts- ' 
bury was brought to the bar upon the Keturu 
of an Alias Habeas Corpus directed to the con- 
stable of the Tower of London ; the effect of 


* See 1 Freem. 153. 1 Mod. Repw 144. 

5 Keble, 792. See algo lord Shaftesbury’s 
Case (before a grand jury) ^Treason, a. d. 
1684, jjjfra. 

t ** Tdc parliament of England,” says Bur- 
ner, ** had been prorogued tor al^ut a year 
and some months, by two different proroga- 
tions. One of these was for more than a year. 
So upon that it was .made a question, Whether 
by that the parliament was not dissolvq;!.. The 
nxgument for it was laid thus : By the ancient 
jaws a- parliament was to be held * oqce a 
* year, aad oftentr if need be.’ It was Mid, 


the Return was, That Anthony eafl of Shafts* 
bury, in the writ mentioned, was committed 
CO the Tower of London, Feb. 16, a. d« tC 7 Tm 
by virtue of an Order from' the Lords Spiritual 

the words, * if need be,’ in one act. wbirdi were 
not in another that enacted an annual tmrlia* 
meut without that addition, did i«ot heumg to 
the whole period, by whioli a seMion was only 
to he held once a year if it was need.’uJ ; but 
belonged only to the word * ottener. So that 
the law was positive for a paiiiament once a ^ 
year ; and if so^ then any act contrary to tbiU ' 
law was an unlawful act ; by consequence, 
could have no operation. From wlience it vnu 
inferred, that the prorogation which did ran 
beyond a year, and by consequence made that 
the parliament could not tit that year, taae tf- 
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iHd "IMI^Kiad ttieo'^in pinliaMeiit aMemMed: 

' tk* (•■fw'of which Older foUowctfi in A«ee vdrte .* 

' * Oeiefecd) by the Lc»d> Spiiyuml and Tem* 
* ggeil itt parnament assemUed; That the coD' 
^'ikrille Of bv'nmjesij'a Tower of London, hia 

leg*); and that therefore the parliament could 
not iic by rircoe ef aucli an illegal act. Lord 
Sbaftfbary laid bold on this arkb great joy. and 
be thought to work his point by it. The duke 
of Buckingham was for every rhitig that would 
etabroil matters. The enrl uf Salisbury was 
Iwouil^ into it, who was a high spirited man, 
m 4 had a very ill opinion of the court. Lord 
Wbiurton wOnt also into it. And lord Hollis 
writ a book for iii but a ht of the gout 
kept him out of the way. All tlie rest of 
the party was against it. They said, it was 
m subtilty ; and ^ it was very dangerous to 
Itang so much weight upon such weak grounds. 
The words, * if need be/ had been under- 
stood to belong to the whole act; and the 
long Parliament did not pretend to make an- 
Hiirni parliaments necessary, but insisted only 
on a triennial parlkunent: if there had been 
need of a parliament during that long proro- 
gation, the king by proclamation might have 
dissolved it, and called a new one. All that 
knew the temper of the House of Commons 
were much troubled at this dispute, that was 
, like to rise on. such a point It was very cer- 
tain the nif\|ority of both Houses, who only 
could judge k, wcHild he against it. And they 
Ihougbt such an attempt to force a dissolution, 
would make the Commons do eveiy thing that 
tlie bourt desired. Lord Halifax set lumself 
snuoti against this ; and did it not without ex- 
ureasing great sharpness against lord SliafU- 
Dury, who could not be niauaged in this mat- 
ter, So, upon the first opening the session, 
the debate was brought on ; and these lords 
stood against the whole House. That matter 
was soiin decided by a question. 

But then a second debate rose, which held 
for two days, whether these lords were not 
iiRbla to censure, for offering a debate, that 
might create great distractions in the subjects’ 
minds, concerning the legality of parliament. 
Lord Halifax with the rest of the party argued 
f^inst it strongly. They said, if an idle mo- 
tion was made, and checked at first, he that 
lUfide it might be censured for it, tltough it was 
8^om, , if ever, to be practised in a free coun- 
Cfl, where every man was not bound to be wise, 
nor to make no impenuient motion : but. when 
the motion wag entertained, apd a debate fol- 
lowed, and A question was put upon it, it was 
destructive to the freedom . of public councils, 
to^ call any one to an account for it; they 
sn^ght with the tame justice call them to an 
account. for their debates and votes; so that 
no man was luife, unless be could know wtere 
the mv vrbipd be. ' Here would be a pre- 
COPeni to tip ad Uiany lords at a tune, 

19 karboil ttm l&ose,, as often as any party 
slmiud mive.a.gjrnat iniyorUy. was said on 
the other hgnd, here was a design to pot 


deputy, or deputies, shall re ciaiva the bodica 
« of James earl of Saltsbiuy, AnCbonyeartof 

< Shaftsbury, and Philip lord Whartoa, mem* 

< hers of this House, and keep them in safe 

* custody, within the said Tower, during Us 

nation into great disorder, and to bring the 
leipiiity of a parliament into dispute. 8o it 
was carried to oblige t^m to ask pardon ae 
delinquents ; otherwise it was resolved to send 
thrnn to the Tower. They refused to ask 
pardon i and so were sent thither. The earl 
of Salisbury was the first that was called out 
for the duke of Bockingham went out of the 
House. He desired, he might have his servants 
to wait on him : ahd the first he named was 
his cook ; which the king resented highly, as 
carrying in it an insinuation of the worst sort. 
The earl of Shaftsbury made the same demand. 
But the lord Wharton did not ask for his cook. 
The duke of Buckingham came in next day ; 
and was sent after them to the Tower. And 
they were ordered to continue prisoners during > 
the pleasure of the House, or during tbe king’s 
pleasure. They were much visited. So to- 
check that, though no complaint was made of 
their behaviour, they were made close prisoners,' 
not to he visited without leave from the king, 
or the House; and particular observatioiis were 
made of all those tliat asked leave. This was 
much cried out on ; and the earl of Danby’s 
long imprisonment afterwards, was thought a 
just retaliation for the violence with which lie 
drove this on. Three of the lords lay in the 
Tower for some months ; but they were set at 
liberty upon their petitioning the king. Lord 
Shaftsbury would not petition; but he moved 
ill the KingVbencli that he might be dis- 
charged. The king’s justice, be said, was to 
be dispensed in that court. The court said, 
he was committed by an order from the House 
of Lords, which was a court superior to them* 
So they could take no cognizance of the matter. 
Lord Danby censured this motion highly, as 
done ill contempt of the House of Lords ; and 
said, he would make use of it against him next 
session of parliament. Yet he was often forced 
to make the same motion at that bar; and he 
complained of tiie injustice of the court for re- 
fusing to bail or discharge him, thoufdi in that 
they followed tbe precedent, whieh at this 
time was directed by himself.’^ Burnet. 

** That which most interrupted the proceed- 
ings in both Houses, was an importatu eues- 
tion, * Whether they were any longer a lejgat 

* bddy? and. Whether their long prorogation 

* were not, in its true effect, a dissolution of 

* tliein P This contest was higliest in the House 
of Lords, where tbe duke of Buckingham stood 
up first, and amed with j^reat appearance of 
reason, and with greater wu, That according to* 
tlip law and eonstituuoa of parliaments, an uiw 
preccifented prorogation was noli, and conse- 
quently the parliament Was in truth dissolved ; 
offering to maintain it to the of all the 
judges^ and desiring (ds is usoal in such cases) 




Corpus on the 9nh of January next ensuing, 
wheip Mr. Williams, Mr. Wallop, and Mr. 
Smim, his council, argued that the Court oa|[bt 
to reiiere him; and tbe eaH spoke himself erkfa 
great reason and doquenoe for tbe liberty of 
the solnect and his own dischame; yet the 
judges tuHiied him redress, one of mm deder- 
mg before tlie cause was heard, * That Che 


hoppen, * That a parliament shoidd be boldeii 
• mvery year, as another time was ordained by 
< statute.’ It fell out that the prorogation, last 
mentioned, was for a longer time than a joar, 
six. fifteen months. Now, said they, if tbe 
king be obliged to boU a parliament every year, 
a parliament ouf^it to sit, at least (or rather to 
be new summoned) 'every year, wluchhemg 






whenit oatne to a heariog, deputed jadge Jones logstion itself is against those la^ ***!» 
to tpeftk fcr bin* tba* »he Bcooh miglit •eqoently, void. TJ»* tbf frii if* ••••• 
unaoinoat. ^ ilja Eari waa remaiMied to without day^ which » • 
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1^0 JttdfM ttod Attornc/^eneraly with their 
woepUDot to the reciinii mod mj Lord was re* 
molded ootil that daj ; and it was said, that 
Choafh the return .was hied, the Court could 
wmnmnd or commit him to the Marsbalsea at 
their election. 

amounts to a legal dissolution. So stood the 
point, such as it was, on that' side. 

** The Answers were, that those acts have 
not been so understood, nor hath the usage 
been to regulate the holding of parliaments, 
upon that &ot, ever since the laws were made; 
and it is a rule of law, that ancient Statutes are 
to be construed by the general usage. That 
tlie words, * if need be/ go as well to the hold- 
ing evefy year, os to the more often ; and, re- 
peated them accordingly, it runs thus : * A 

* parliament shall be holden every year, if need 

* be, or more often, if need be and the king 
isjudae of the need. That it is ridiculous to 
say uie parliament is tine Die, when a da^ 
stands appointed by the prorogation. And, if 
the king were by law obliged to hold a parlia- 
ment every year, and doth it not, but seldomer; 
it may be construed a misgovernment, or griev- 
ance, to be redressed in the ordinary way, by 
petition, but not to vacate future parliaments, 
and their acts. And, farther, (what is ii«it 
argumentative, but express) the time of parlia- 
mentary vacation is altered by latter laws ; as 
that called the Triennial Act, leinp. Cor. 1, 
and 16 Car. 2, whicb repeals the other. It is 
thereby enacted, * That, hereafter, the sitting 

* and holding of parliaments shall not be inter- 

* mitted, or deferred, above three years/ which 
amounts to an allowance of a vacation not 
eaceeding three years. That parliament had 
then been centinued above four years: And 
this question, if it siiould turn upon the reason- 
ing on the Ollier side, would avoid all the acts 
of parliament made after the year expired ; 
which would make strange work with the laws 
of this and other parliaments. Therefore the 
exception shews more of impudence in moving 
it, than reason for any scruple.*’ Examen, 
p. 65. 

He then proceeds as usual to rail ogainst 
Kenneth of whose account he says ; 

** There needs only a perusal of this choice 
passage, out of a Coinpleat Uistoiy, to frame 
an itm of the whole work. It is all he says 
obMrvable in this whole business; touching 
wluch, be braaenly sides with a rabble-backed 
faction, against the whole legislative power; 
saying all tlie evil he can imagine, without any 
auihnrity or warrant. One would think he 
bad the^ accomus of the secret service by him, 
or that be wrote in a saint-like age, wlien no 
officer or pensioiier appeared within St. Ste- 
phei/s walk, or when no persons sold tbem-^ 
aelece to thctf shirts in oomp^tioiis to be 
ohosen.* All beaayi here, in a libellous sense, 
may, in some meaeora^ fit every parliament; 
•o that whoao will east a atona at the best of 
them may aae it aceoadiDgly. Bat it is bis 


On Fridav tlie Earl was hrought into Comt 
cigatn, and his couusel aq;«ed Cbe rinstiflioieiicy 
of tlie return. , . 

. Willimnt said. That the cause was of great 
conseqiiencet in regard that the king was 

way, to take all occasioiis to improve calumny. 
If his relation, liere given, be attentively con- 
sidered, it will appear, that, as in mattera of 
greater moment, so here, one cannot gather 
from bim any thing of tlie merits of the cause, 
or what, shape it Iim, whereby . to form a judgr 
ment ; but, instead of the matter of fact (as 
one would expect) he gianoea forth his false 
colours. What fact he js pleased to deal oo^ 
is only in scraps, just enough to stick bis 
slanders upon, and if those would subsist, (any 
more than form) without matter, we should 
have none at ail. ^ 

As here again : * The duke of Bucks ar» 

* gued with great appearance of reason^ and 
^greater wit, — desiring (as in such cases is 
< usual) that the judges might give their opi- 
^ nions, aud offered to maintain it againsg 

* them.’ His grace had a great mind to banter 
the twelve judges. But, in earnest should we 
not conclude the duke in tlie right, when they 
would not accept his challenge? The case must 
needs be obviously clear in law ; and there is 
the cause now, why the author meniioiis this 
prov4»cation to the judges, saying, it is usual, 
dec. Now he doth uot know or kiiavishly con- 
ceals, that die judges in parlianunt liave a 
standing declinatory upon record, which serves 
to screen them from interposing their opinions 
in niattorsof government, such as is the being 
of the parliament, In old time, upon the like 
question put to them, it was answered, tint 
such matters were above thpir kuowledge. 
And ever since it hath not been usual (though 
the author ignorantly, as I take it, affirms the 
contrary) to put questions of state to the judges. 
So what becomes of his grace’s improper defy 
to them? 

But the author says, * The motion relislw 
^ ed BO ill with the ministry, that one of tbeiu 

* moved— to the bar.’ 1 do not remember that 
the lord Fretebvile, that my other libellous auv 
thor says moved to the bar, or Tower, was a 
minister of state at that time. Bur, to shew 
an instance of the author’s tacking the terms, 
used of late, to the affairs of Uiat time, one of 
his libelling arts, I must tell him, that the word 
ministry was not .then in use, but counsellors, 
or courtiers. For the king himself then took 
so much upon him, that the ministers had not 
that aggre^te title, as if the goveriisnent haul 
been but a party,, and the mimsters swayed it 
as they were disposed to favour, or to frown. 
But, to go on : * The earl of Shaftesbury op- 

* posed mis, and did, with courage, and sharp- 

* ness of applicatkm, second and eoferoe tm 
^ duke of Boss’s motion, afld the barl of Salis- 

* bniy, and lord Wharton fitil jn boldly on the 

* same side, but the migorit/-*Alack 1 to be 
opprcsied with nnmbei^ such chaaspionsi^iy 



MT7} STATE TRIAIA 90 CttAftLU IL [lOni 


tooclii^ 111 hit preropoite ; th« tiilgcoc wat 
coiiclied in hit Uber^^and Om Coart ia iu iqm 
risdiction. ' 

lit. Thecaute of conunitisent which it re* 
tiirnedy it not tiifficient, for the general alle- 
gation of high cootenipti it too uncertain^ for 

such a cause^ ootwithatanding these thiniiig 
coloart given lit here of— courage-— sharp np- 
plication,— fall in hiddljr ! O, for a Tasso or 
Ariosto, to describe the battle, which ended 
in an Order of the House of Lords for the tend- 
ing tliese four noble peers, advocates for the 
dissolution, to the Tower. 

** Must not any one, that reads this, know- 
ing no better, couclude, as if it were plainly 
expressed, that th^e noble patriot Lords moved 
a point of law, clear as the sun, on the side of 
the people, against this assembly, called a par- 
liament ; but that tliey were borne down by a 
miyority, swayed by a corrupt ministry ; and 
thereby a beggarly, bribed, and what is worse, 
dissolved parliament was kept on foot, to do 
the work of popery, and to enslave the nation ? 
All which is both false and wicked libel. For, 
in truth, the parliament were as fierce, in ail 
points of fears and jealousies, as the most sus- 
picious would desire ; and far enough from 
complying with the court, even in, wTiat WUs 
about that time most pressed upon tli in, 
money ; much less popery and shivery, which 
lie concealed under the autlior*s hQiidling of 
this mob-dissohition ; for which lie might iiave 
had mote colour, if ail the addresses, messages, 
and votes, were not, as they are, extant in 
print. But the true cuuse of this insult was, 
as I hinted, that the purliament, though averse 
enough tf> the ctiurt, could not be drawn to 
extremities, tending to pull the crown and mo- 
narchy piecemeal; but hitherto maintained its 
foundations with resolution. Methinks, a coin- 
pleat historian might have found this, so appa- 
rent and demonstrated by wdiac came after, 
and have alledged it, though couched, as only 
the insinuation of some people (forsooth) that 
he might be able, so far, to purge himself, us 
not concealing what all knowing people then 
were, and now are satisfied was the truth of 
the matter. 

** But it is most remarkable, even to the de- 
gree of a jest, that, if any credit may be given 
to the letters of Mr. Coleman (of which af^er- 
wai^s) the whole popish interest was engaged, 
together with these patriots and their long 
train, in the good work of getting this porlia- 
ment dissolved. The French were solicited to 
lend money on that accounts and Coleman wm 
SO forward, as to have framed an instrument, in 
the nature of a declaration to be published for 
inakitig knowo the king’s reasons for so doing. 
And this was found among his papers, and 
poldislii^ withrfais letters; a perusal of which 
will shew much of the factious exception to the 
parliament at that time. So strangely* did 
pepiA and fanatic, or (as it stood then^ the aoti- 
Gourt party, p— s in a quill ; agreeing in dll 
tJdngk thaa tended to create trouble find dis» 


theXkmit cannot judge of the oontempti if it 
doth Boiappeor in whatact it consists. 

* 9dty. It is not known where the centempet 
were committee^ and in fovuur of iibeity, it 
shidl be intended they were committed out ^ 
the House of Peers. 

turbauces, and so to endanger die legal estip 
blishmeiit of church and state in Eii|pand» 1 
do but touch the instances of this wonderfol 
union, as they fell in my way, desiring thiqr 
may be remembered when 1 come, to that 
matter express ; but here they sutticienily con* 
fate tile autlior’s invention of llie papists hating ' 
this noble Earl. A new edition of ^s book 
wouUl sell admirably, if, instead of Conmleat 
History, it were titled, Lies wrote in. Water 
Coloufs. 

After this commitment, the three Lords, 
Bucks, Salisbury, and Wharton, petitioned the 
king, with a recantation of this opinion fouch- 
ing the parliament’s being dissolved, and were by 
his majesty discharged. But Shaflsbury, being a 
peer of more constancy, did petition indeed and 
more than once, but sull without such a recanta- 
tion of this opinion as was satisfactory, so he lay 
by it. Thou, the parliament being adjourned 
(uot prorogued) his lordship tliouglit lie had a 
fair opportunity to trouble the waters^ and, per* 
haps, get his liberty, with a Salvo to his Dogma, 
which he laboured hard to preserve entire. lie 
brought bis Habeas Corpus returnable at the 
kingVbetich, whereupon he was brought up, 
and the return was read, which was of the Or- 
der of the House of Lords for Ids commitment, 
viz. February 0, 167B.-— To bo kept in safo 
custody during Ids majesty’s pleasure, and the 
pleasure of the House, for high coiiiempu and 
misdemeanors against the House.” There was 
sifieul of arguing by the lawyers of factious 
practice one after another, to shew that hia 
lordship ought to be discharged or bailed ; and 
they were answereil by Mr. attorney general, 
and Olliers of ihe king’s council, anef at length 
the court gave their sentence, that his lotdtnip 
ought to be remanded, and not bailed nor dU- 
charged. This was done seriatim with reasons* 

‘ which, being sht>rtty expressed by the Lord Chief 
Justice Raiiisford,! will givethemin bis words, 
taken out of print, viz. “ Tlie court hath no 
I jurisdiction of this cause : And therefore the 
i fonn of the return is not considerable. We^ 
ought not to extend ou|^ jurisdiction beyond 
the due limits ; And the actions of ou? pte- 
decessors will not warrant us in such ao abt 
tempt. The consequence would be very .luiii* 
chievous, if this court should deliver a memlw 
of the House of Peers and Commons who is 
committed, for thereby the buttn^ of the per- 
liameot may be retarded. For, it may be, the 
commitment was for evil beliavioui> or l<^e- 
cent reflections on other members, to the 
tnrbance of the affiiirs of the pa^ament. Tiia 
commitment, in this case, is not for safe cue* 
j tody, but he is in execution of the jndgnieat 
riven by the Lords for a contempt. There- 
fore/if be should be tailed^ he would he de« 
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Sdlf/^nM) tfaiW'n nneertiiin, w tbat, penid*' 
befora Uiv ItiM Act of General 

FiNMli’-’ 

jHiiy. It does not itpp^r whether the eom* 

' MtnMiit %refe on a convictsou or accusation 

Oftij. 

KeereH out of execution. For a contempt in 
Facie Curia, there is no other judj^meat or eae- 
cotion. Tlierefore he ouglil to be remanded. 
I'fhx noopinion whether it would be otherwise 
HI case of a prorogtition. 

** I need not stay to shew that* difference^ 
Ibr it is a common notion in our law, that an 
atyoumment is fi continual ses^ion^ and a pro« 
rogaiton a vacation of parlmment. Npw would 
it not be a jettp if Westininster^haH should, sit- 
ting tlie parliament, turn (;ut their prisoners for 
breaches of privilege and contempts? Or to 
hail them under their noses? And then, to 
what trial ? There is nothing so impudent and 
senseless, which that faction, and their learned 
counsel, would not urge to the courts of jus- 
tice about that time, if it was set up by them, 
and was to serve any turn of theirs ; of which 
among many, as may in course he produced, 
this is a clear instance. It was the case of a 
peer, head of a party ripe for clamour, else the 
pretence hwl been refelled upon the opening ; 
but, ibr the cause afore hinted, the judges 
tliouglitfit to give their judgments, seriatim, 
after solemn (argument had. 1 guess the earl 
had more reach in this business than <lid ap- 
pear, pr any, out of his cabal, thonght of. And 
chat was to try the temper of the multitude 
lliathe was to work with, whether they wuiihi | 
swallow nonsense or no. For if not, there w:t*> 
no good to be done with them at present ; anri 
the fire most be a Kttle snore exasperated, to 
arork them op to a pitch. At present his lord- 
ship made the utmost of his point ; I say bis, 
bemuse it was not doubted hut with his 
eouttcl! of party-legoleians, invented this c^ues- 
cioo upon the parliament, and then, what was 
wanting, in law and common sense, was to be 
mad# good by party. But his lordship find- 
ing that Ibw or none came over to his side, 
and he had no other expedient for his li- 
bdrqr* his great heart condeceiided to petition, 
wnd okerein to recant in due form; and so, by 
the king’s order, lie was dicharged. And there 
ended this Igais fatuus, which made a great stir 
srhtle it glared iaouv parliamentary horizon. 

** But now right most be done to the author, 
who mnploys alt his art, shuffling and cutting, 
SP bring his patr off this bustnass with honour, 

. and to persuade his readers, that lus lordship 
was uli aloag io tlic lirtf, and King, Lords, 
CoMumont, ami Judges, A in the wrong, to op- 
pmss hislafdihip mor this manner, as they 
did. Wehave imt forgot what pefseculions 
depe n ded on die anger of the papists. This is 
.nbMiasliBg, Ibr he was kept priaafner,altlihagh 
fewlaw he osfghe tw hasw been hnifted. And 
sm ? TlmanifaDrnigfa ^ the earl spoke himeelf 
« with gyesk r e as btr and ebMpienoe, for the Is* 
snideet awMdrowv dbehatge^yeff 


It cannot bo denied, bnt that tlioriintn of 
woefa a oommiimear, by jMsjf mherContt, sroaU 
be too general and uncertain, More. Wft» Ast^ 
wish was bailed no a tetoro, « qs^ ‘eont- 

* missos fuit per maoilatum. N. Mtlit. Dm# 
’ Custod. Magn. ftigil. Anglhs virime cqjosdcm 

—Note here the liberty of the sal^ct is hronn^ 
ill neck end heels, as they say, that the earl nrighs 
be popular, stsndine up W the rights of the paw- 
pte ; although in all that which his lorwiip 
said at the liearing, there is nothing at all by 
him argued of tlie sul^cct matter t so far from 
being nn advocate at large for the liberty of the 
people, as here ircounierfeited. But mark the 
empfiasis of that * yet— tlie judges denied him 

* redress.’ Doth not this say plainly the jmlges 

did him wrong ; nay more, delivered up the li- 
berty of the peimie, for which bis Inrdshipspoke 
so eloquently? Redress and wrong are r^atives, 
and imply each other ; the former is ever due 
because it supporteth the latter. Why could 
not the author have said what was true, via. 
that the judges, upon full hearing, were of opi« 
iiion that his lordship could not, in that case 
be bailed by law ; with tim short reason, that 
the cause was out of their jurisdiction ? Or why 
did not he make use of the print to extract a 
sliort state from ? He had it before him, or else 
he was poorly furnished with materials for a 
Complcat History. But with signal fraud, first 
he recommends'^the earFs speech, without a 
word of the matter, and then, * yet/ &c. Now, 
to shew he hud the print by him, and tliat lie 
has wilfully suppressed the truth here ; observe 
the title page or the book, and you will find 
this eapressed, viz. — With a speech of the 

worthy earl, pleading his own cause, and the 
l>eity of the suli^ccl. This very pathetic sen- 

tence the autlior has stole, and put in his book 
here, as 1 set them down before ; which do 
vary only a little io the order of the words, 
but arc the same conceit and sense exactly ; 
that it might be moving in his History, as it was 
in the pmphlei's title page, coined mr the sel- 
ling design of the hawkers* 

But, after all, were not tlie judges cor- 
rupt ? For the print, which the earl himself 
put out, says justice Twisdeii was absent, hot 
he dmired justice Jones to declare, , that his 
optnion was, that the party ought to he re- 
manded/' Now nothing is more usual than 
this course, in ca<e of an absent judge, when 
the tmtnion is solemnly given ; for the public 
•atisraetkm therein is greater. But says the 
author, * one of them declaring, before the 
' cause was heard, that the court could not help 
' hkn/ If ha had declared otherwise, he had 
been an Ignoramus. But observe the insinoa- 
tton. 1 know not wiiether his mother wit 
he^s him, or soase extraordinary inspiration ; 
^t, it if certain, lha scaodtri here is notably 
coached : For is it not scraaga a judge sbonld 
1 ^^ sentence befbre be beard the cause! 
Tim pafNtti had great power over him, to fee* 
cure tats praposteiuns judgamotl Now, to 
scire the riddle ef thm, we mmi note n dHhe* 
4 
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<^nt^piU 9 in curia, tfacti,’ and in thut B(M>k, 
to^ divers other persons were iMuled on such 
*;®^urns, and the cases have been latefjr 
affirmed in Bushers case^* reported hy the late 
liOfd Chief Justice Vauitbao, where it is ex- 
M^sljf said that such coinniiuneat and return 
being too general and uncertain, the Court 
cannot believe in an implicit tnaiiner, that in 
tmth the commitment was for causes parti- 
cular and sufficient* 

Vaogban*s Reports, 140, Accord. 2 Inst. 53, 
53, and 55, and the 1 Rolls. 310, and though 
the commitment of ihejurors was forucqiiittiiig 
Pehn and 51cad, * cootra plenain et niantfes- 
* Umi evidentinm.’ It was resolved to be too. 
general, for the evidence ought to appear as 
certainly to the judge of the return, us ic ap- 
pears before the jucfj^e authorized to commit. 
Hush. case. 137. 

Now, this commitment bring hy the House 
of Peers will make no difference ; for in ail 
cases where a matter comes in judgment be- 
fore this Court, let the quest inn he of what 
nature it will, the Court is obliged to declare 
the law, and that without distinction, wliether 

ence between a trial, and a case upon record. 
None can declare of the one antecedently, be- 
cause none can say what may, or may not, be 
made the case, or fad, when proved. But 
the other is fixed, and cannot be diversified, 
and may be so plain (ns it was here) that it 
shall be ridiculous to pretend to argue it. And, 
in matters so prefixed, it is common practice 
for judges to consult one nnothcr, or put the 
case at their hall table, and then declare in 
public, that tfieir brothers, upon putting the 
case, were of that opinion. I am not sure the 
author tlioiight right, but, it is plain, his inalicc 
lopes at a venture, and his ignorance is no 
check to it, and it is a sorry thing, for his sake, 
to make such trite distinctions as these. But 


ib%i| 4 ffttioii began in paitiameni or no. In (lie 
case of Gei), Binion ip C« B. ihdre was a Ipiig 
debate. Whether an original writ might 
filed ^ninst a member of parliament, during 
the time of privilege ; and it was urged, Thai 
it being during the scssioii of parlinmciit, Uie 
termination of the questiosv did belohg to the 
parliament : but it was resolved that en ori- 
ginal might be filed ; and Hriilgman, then chief 
justice, said, that the Cuurt was obliged to do* 
claretlie law in all ca»es that came in judgment 
before them. II. 4, Kd. 4, Rut. 4, 10, in 

Scacc. In debt by River c. Cousin, the drfen- 
duut pleads that he was servant of a ineriil)er 
of parliamLMit, ‘ et idcu capi seu arestaii non 
^ debet/ and the Plaiiuilfprays judgment, and 
afterwards by advice of all the judges the judg- 
mcMt was entered. * Vi«lctur Baroiiihus, quod 

* talehabetur Privilegidin, quod Alagtiate.y &c. 

* £l coruLu familiares capi sen arestari non 

* debent, sod niilhini huhctiir Privilegiuiii, quod 

* nun dcbeiit impltH'ilat i, ideo respondeat oils- 

* ter.’ So in Triv iiii.uii's a question of pri- 
vilege was deteriuiucd in this C’uiirt. Dyer tlO 
in 14 Tvd. 3, in tha imoc of sir John utid sir 
JetilTry Stanton,' which wuh cited in the Coso 
of tin; oarl of Clarendon, and is entered in the 
Lords Journal. 

An action for waste depended between them 
in the couinion-plca$, and the ("ourt v.iis di- 
vided, and' the Record was certified into the 
House of Iy>rd$, and' they gave direction that 
the judgment should he entered for th.e phiin- 
tiflf ; idlerwurds on a Writ of Krror broug};# in 
this Court thai judgment was reversed, tioc- 
withstanding the ohjtdion, that it was given 
by order of the Houm: of I/jhIh ; for the 
Court was obliged to proceed according lo the 
law in a matter that was before tiicin in poinr 
of judgment. Not lung since the oail ot‘ Bristol 
exhibited an Accusation a«ainrjt the oari of 
( Jarcndoii to the House of Lords/ and it coii- 


I have no hopes he will walk steady, if any 
thing of law comes in his way : as here, he will 

have another fling at this judge Twisden. 

* And, being absent when it came to an hear- 
^ ing, he deputed judge Jones to speak for him, 
^ that the court should be unanimous.* And, 
so, the confederacy of the judges was fortified 
ia giving a wrong judgment, or, as the author 
has it, Deniul of iledress. How cleverly was 
it patched up by the seeming unanimity? Good 
lack, that the judge should be so concerned ! 
I/this be not popisli hunting a peer to disgrace 
and ruin, whut is so ? But, I guess, the repu- 
tation of that excellent remain can- 

did in Westminster Hal!; and the sentenc^ of 
the law, as diverse will, I guess, be derived 
from under him, wiJI illustrate his learning 
and justice, against the wicked endeavours, 
and slanderous pen, of this foul writer to the 
contrary.** Examen, p. 69. 

For otlier particulars relating to thSsAusi- 
see 4 Cobbett*s Pari. Hist. waA the Appen- 
dix ; also 1 Oldmixon 603. 


tained divers matters, whereof some did arise 
out of parliament, end it wa> referred to the 
judges to consider whether that procedure was 
parTiumciitary ; and the 4th of .)u1y 1663, it 
was resolved by the judges, ih it the ]x>rds 
ought not to proceed only upon an itnpeach- 
iiicnt by the Commons, when the inniiers arise 
out of the House. 

The construction of nil acts of parliament 
are given to the courts of 'Wesiiniiister, ami 
accordingly they are judges of the validity of 
acts of parliament, they have searclied the 
rolls of parliament, liub. 109. l.iOrd Hdnsdoifs 
case, they have determined, whether the journal 
be a record. Hub. 110. When a point comes 
before theoj in judgment, they are not fore* 
closrd by any act of the Lords, but ought to 
judge according,to the law, which the realm 
is governed, and not by the ’Lords : if ft ap- 
pears that an act of parliament be made by 
the king and lords without the Commons^ 
that act is Fefo de le, and the Courts of We^ 
minster ought' CO judge it void, 4H, 7, IB Hub. 


♦ See this Case, anie^ p. 999. ® Sea ^nte, p«80A 
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111, nnd accordln)j;ly tliey ought to Ho, if this | 
return contain itf it that which is fatal to itself. 

It hath been a question often resolved in this 
Court when a Writ i)l’ Error in parliament 
shall be a and this Court hath 

drtcrmiin d what shall ho said to ho a session 
of parli.Mii*. .n, 1 ItolN. ‘.'(h aTnl ifrhc law were 
i.tlierwise flit re would he n faihne of justice, 
if ilui parinniont W( re cres'ilved, ihere would 
be no ^iiiesiioii hut the pri^ont.-r should be dis- 
cliiir^oti nil a llabens ('orpus, and 3'cl then the 
C'ourt must exniiiine tlie cause of com in it men t, 
Atnl by roiiseq'UMire 11 matter parliainenrary, 
and the Court may nf»w have cogtii'zancc of the 
inuHer, as cli aiiy as when the parliament is 
dissolved. The parly would he without le- 
iiiedy fur liis liherly, it he could iiothnd it here, 
for it is util siitVicifiit for him tn procure the 
Lords to determine their pl(‘asiire for liis iin- 

I irisoiiinent, for hefore his enlargement he must 
lave the pleosiirenf the kini; to he determined, 
and that ought to he in tliis ("ourr, and there- 
fore the prisoner ougi.t first to resort hither. 

Let us suppose (lor it does not appear in the 
return, and Itie Court ought not to enquire of 
any matter out of it), tl^it the suppnsed con- 
tempt W'as 11 thing done out of the House; it 
would he hard for this Court to reinatid liini : 
suppose he were removed to a foreign prison, 
during the pleasure of the J^urds : no doubt, 
but that woiihl have been an illegal conirnit- 
imnit against Magna Cliarta and tlie Petition 
there the coiniiiitment would have heen ex- 
pressly illegal, and it may he this commitment 
imiy he no less ; fur if it had heen expresdy 
ihewn, and if he be remanded, lie is coiniiiitted 
hy this Court, who are to answer fur his iinpri- 
OKiniiK'nl. 

Hut *1, The limitation of the imprisonment 
during the pleasures of the king and the house 
is illegal and uncertain; ior since it ought to 
determine in two courts, it can have uncertain 
puriod, a coinniituient until he shall he* dis- 
charged hy King's- Bench and Common Pleas 
is illegal ; for the prisoner cannot appW him- 
self in such a nianiicr as to nhiuiii Jus dis- 
charge. If a man he committed to fiirthei 
order, Coke suith, he is hailnhlc presently, for 
that imports until he shall he delivered in good 
course of i^aw ; and if iliis commitment have 
not that sense, it U illegal, for the pleasure u 
the king is that, which. shall he' determined ac- 
cording to hiw in hi^ courts, ns where the Slat 
uf Westminster, 1 chap. 15, declares that he is 
not rrplevisable, who is taken hy command ol 
the king; this docs not extend to an extra- 
judicial cmnmand, but in his courts of justice^ 
to which all matters of judicature are delegated 
and distributed. 2 ittO and 187. 

IVailopf to the same p.urpose, cited BushcFs 
case, Vaughan, 137, that the return for high 
contempts was not siithcient, and tho court 
that made the commitment in this rase makes 
no dilTereiice in the case, for otherwise oik 
may be imprisoned by the House of Peers un 
justly; for a matter relie vable here, and ye 
shall be witl;out any manner of relief by such 


a return ; for on supposition that this court 
' nght not to meddle where the persdn is com- 
..itted by the Peers, any person at any time 
.lid for any cause may be subject to a p^rp^ 
ual imprisonment at the pleasure of the Lords. 

And the law is otherwise,* for the House of 
Lords is the supreme court, yet their jurisdic- 
ion is limited by the common and statute- 
iw, nnd their excises are examinable in this 
icnirt ; for there is a great difference between 
heTriors and excise in and of a court, between 
II erroneous proceeding with jurisdiction, which 
i void and a mere nullity, 4lJ. 7. 18. 6. in 
he parliament the king would have one at- 
ainted of treason, and lose his lands, and the 
[^irds assented, but nnthing was said of the 
.'oHiirions; wherefore all the justices held 
learty that it was no act, and he was restored 
n his land ; nnd without doubt in the same 
lase if tlie party had been imprisoned, the 
ustices inigfit have made the like resolution 
.hat he ought to have been discharged. 

It is a Solecism that a man shall be impri- 
soneH by a limited jurisdiction, and it shall not 
he cxaminalilp, whether the cause w'ere within 
the jurisdiction or not. If the Lords without 
the C!oinmons slmuld grant a tax, and one that 
efused to pay it should be imprisoned, the 
tax is void ; hut by a general cominitiiient the 
party shall be remidyless, if so be ilie Lords 
should award a Capias for trea.soti or felony. 

By th( sc instancoj it appears that their jliri^ 
diction was restrained by the cominoii-law, 
and it is also restrained by divers acts of par- 
Jiamenr, 1 II. 4, c; 14, no appeals shall be 
made, or any uay.s pursueil, or where; a statute 
is rnach; a ]>ow(t is implicitly given to this 
court, by the fuiuianuntul institution, which 
uiukcs the judges o\po^i^ol«^ of act of parlia- 
ment; nnd peradienture if all this case ap- 
pear* d iqxiii I he return, iliis mi^ht be a case ia 
whicli they were restraint'd by the stat. 4 U. 8. 
c. 8. That all the suits, usetiienCs, and con- 
demnations, 6cc, lining* time from hencefortli, 
at any time to he put or had upon any inem* 
bers for any bill spe;!kiiig or reasoning* of any 
mailers concerning the parliament to be com- 
inuiicfi or treated of, shall be utterly void and 
of no eflect; now it docs not appear, but this 
is a correction and punishment imposed upon 
ihe earl, contrary to the statute. There is no 
question now made of tlie power of the Lords, 
but it is only urged that it is necessary for 
them to declare by virtue of what power they 
proceed, otherwise tiie librrty of every English- 
man shall be subject to the Lords, whereof 
they may deprive any of them against an act 
of parliament, but no usage can justify such a 
proceeding. Elscmore*s Case of the i'ost-Nati. 
10.* The duke of Suifolkt wa^ impeached by 
the Commons of high-yeason, and misdemean- 
ors, the Lords wrere indoubt whether they should 
proc^d unoii such a general impeachment to 
imprison the duke, and t|^e advice of the judges 

* See this Case, ante, vol. 8, p. 559. 

t Ibid, vol, I, p, 871. 
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Iwing deraanded, and tlieir resolution given in 
the. negati%'e, (he Lords were satisfu'd. This 
case is mentioned ivith design to shtw the re- 
specc given to the judges, and that tlie judges 
have determined the highest matters in parlia- 
ment. At a Conference held between the 
Lords and the Commons, 3d April, 4 C^'lr. ron- 
cerning the Right and Privilege of the Subject, 
it was declared and agreed, That no freeman 
ought to be coinniitted or rejttrained b} coii> 
niitnient of the king or priv^'-council, or iinv 
other (in which the House of Peers is included) 
unless some cause of coinniitinent, restraint, or 
detainer be set forlli, for which hy law he 
ought to be committed, S:l\ 

Now if the king, wlio is the head of the par- 
iiameijt, nor the privy-council, wljich i^ a court 
of state, to which secrecy is so necessary, may 
not imprison without siicwing cause, ajortiori, 
the Lords iu parlimnent cannot, wliicii are a 
court of Jaw as well as a court of stale, and 
therefore ought not to proceed in an illeg al 
manner. It is true in 1 Roils. 11)..’. Rusji- 
%vorch's Case, Loke is of opinion that the 
privy-council may commit without shewinjr 
cause, but in his more mature age lie was of 
another opinion, and accordingly the law 
declared in the Petition of Right. 

Smith argued to the same purpose, aiv! said, 
A judge cannot make a judaincnt unU^s the 
fact appears to him, and on an llahetis ('’orpiis, 
the judge can only take notice of the fact re- 
turned ; it is lawful for any subject (hat (inds 
himself aggrieved by any sentence or judgment 
to petition tiie king in an humble m.inner for 
redress, and where the subject is restrained of 
bis liberly, the firoper place for him to apply 
himself onto is this court, which hath the su- 
preme power as to this purpose, over all com is, 
and an Habeas C’tirpus issuing hence, (he king 
ought to have an account of his suh’p cl, Rolls, 
llab. ('orp. 64. Wiilieily’s Case ; and lh»>ut;h 
the commitmemt be by (he Lords, yet if it he 
illegal, this court is obliged lo discharge the 
prisoner, as well as if he had been illegally im- 
prisoned by any other court; the House of 
i^eers is a high court, but the KingVhenclt hath 
ever been intrusted with tiie liberty of the sub- 
ject, and if it were otherwise in case of impri- 
sonment by the Peers, the power of the king 
was less absolute than the power of the Lords. • 

It does not appear but that this coinmitiricnt 
was for breach of the privilege, hut iieverihe- 
iess if it were, this court might give rdief, as 
appears in sir George Bigmorc’s case before 
cited, and Midi. 12 F.d, 4. Rut. 20. for the 
court which has powtr to judge what is privi- 
lege, has also power to judge what is con- 
tempt of privilege;* if the judges may judge of 

* See the Case of Crosby, a. o. 1771, infra. 
See also the Notes to the Case* of Dr. Shirley 
and sir John Fagg, aiife, p. 1122. * 

Lord Clarendon basin the 4th book ofhis His- 
tory of the Rebellion, some observations upon 
this subject which may perhaps he found to de- 
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an act of parliament, a fortiuri, iWy ma, 
judge of an Order of the L'nds, 20 Edward 
Butcher’s case, where he in reversion brought 
an action of waste luid died before judgment, 

serve attciuion. Alter t elating (he tiapcuctions 
respecting the Five IMrnibers, and the answer 
of Charles the First, he piMceeds : 

“ This gave them new ufiVisf:e ami double, 
and if the king's rountiel had hud the courage 
to have insisted upon ilie mallir of law, iind 
the Lords would have gixen them reasonable 
countenance, they would have been iiuirli pir/- 
/led to have procuieil a risohirnm that would 
have served their purposes to nil purls, .'ind 
been content to lni\e susptMided their judg- 
ment, and so the king might linve su^pcndiii 
his proseeiuion. Fur if the judges h;ul Uen 
rnlk'd to ch^liver liicir opinj4)ns in point of ln\v, 
which they ought to have l.ieii, they could not 
have avoiJiai thi derJaring, that by the known 
law* which bad hrni confi ssed in all times and 
ages, no privileuc of piulia.nmit could extmd 
in the case of treason; lint that every parlia- 
ment-man was then in t)ie c^mdition of every 
other subject, ami to he proreeded against ac- 
cordingly. In the ne xt plan*, as tluy wotilil 
never Jiave vtiuiired themselves upfxi iha 
llon^e of Feers under an impeuchinent, and 
lliereby made them ihc ir Judges, which indeed ' 
was iiicongruon.s, c^^ ry sniject b<.inglr» he tried 
for his life ptr puresy vrl ptr lri\im tvrnry to 
both which the Lords and the impeachment 
were directly oppositu ; so they w'onhl less ha\c 
trusted an indictment at law, and a well chosen 
sober jury, wlio hutrbceii hound to follow their 
evidence of fact, and were not jinlgts of tiic 
law, wliicli was severe in any conspiracy 
against the crown, or the persons of king or 
Hiieeii. 

But having shut tlu? ch;ors against any 
mention of law, they made no scrupie of re- 
solving and answering his majesty, ‘ that llioy 
^ were first to see the evhlence he had to prove 

* the guilt, before they could give any directiuii 
‘ for the manner of the prosecution and pro- 
^ ceedine,’ which they giouiided upon n maxim 
they had but lately establislied, though never 
till then heard of, * that no meihher of irnrlia- 

* incut for what offence soever, could oc ar- 
‘ rested or proceeded against buohy the con 

* sent of that House of which he was a mem- 

* her ; and then they said tliev could not give 

* or deny their consent by any other measure . 

^ than the knowledge of the crime and proof, 

*■ upon which siirh iiieinhcr stood accused.’ 
Which conclusion had been reasonable hud (he 
premises been just ; whereas the nignment was 
to be inverted, that ilieir consent was to he 
asked, because they hnd no cognizanre of the 
crime of which their members i\*.re accused, 
nor w*ere judg€*s whether their accn««t;on were 
valid in law, or sufficiently proved it* fi« t. 

It 15 not to be believed Jio\v many sober^ 
wcU-minded .men, who were real lovers of the 
peace of the kingdom, and had a full >ubniis- 
sion and revareuca to tha known laws, wara 



ISSfl STATE TRIALS, 29 Charles IL 1677.— Ca« of IIS88 


find his heirs broug;bt an action for jthc same 
waste, and the kin^ and the lords determined 
/that it did lie, and oommanded the judges to 
give Judgment accordingly for the time to come; 
but by liyieyi 69, it appears that it is only an 
order of the king and tite lords, and that was 
the cause the Judges conceived that they were 
not bound by it, but 69, 3, 13, and ever since 
have judged the contrary if it he admitted. 
For that for iircacli of privilege may com- 
mit, yet it ought to appear on the commitment 
^ that that was the cause, tor otherwise they may be 

imposed upon and bad tludr understandings 
confounded and so their wills perverted, by the 
mere mention of Privilege of Parliament; 
which instead of the plain, and intelligible no- 
tion of it, was by the dexterity of those boote- 
leus and their under agents of the law, and the 
supine sottishness of the people, rendered such 
a inysjery as could be only explained by them- 
selves, and extended as fur as they found ne- 
cessary for their occasions, and was to be ac- 
knowledged a good reason for any thing that 
no other reason could be given for. < We are, 

* say they, niid have been always confessed, 

* the only judges of our own privileges ; and 

* therefore whatsoever we declare to he our 

* privilege, is sucli ; otherwise whosoever 'de- 

* termines that it is not so, makes himself judge 

* of that whereof the cognisance only belongs 

* to us.’ And this sophistical riddle perplexed 
many, who, notwithstanding the desperate con- 
sequence they saw must resiiit from such logic, 
taking the first proposition for true, which, bc- 

" ing rightly understood, is so, have not been 
ublo to wind tlicinsilves oiitof tlic labyrinth of 
the conclusion : I say tiie proposition rightly 
tiiiders^ood ; they arc tl:e only judges of their 
own privileges, time i.s, upon the breach of 
tho^c privileges, vvliieh the law hath declared 
to be llieir own, and what puiiii^limeiit is to be 
iiiflicted upon such breach. Hiil there can be 
no privilege, of which the law doth nut take 
tioiicc, and which is not plcudalile by and ut 
law. 

Tl^c triilli and clearness of this will best 
appear by instance ; If I am arrested by pro- 
cess nut of any court, I am to plead in the 
epurr, that J am a 'member of parliament, and 
that by the priviUge of p nliainciit my person 
fuighc to be free from arrests. Upon this plea 
the judge is biiuiul to dt>c)iar<:o me ; and if he 
does not he is ;i criminal, as fir any other tres- 
pass ag'ilubt the law : Init tlie punishing the 
person who hath made this iufringeiucnt is not 
within his powir, but proper to that jurisdic- 
tion against which the contempt is; therefore 
that House of which I am a member, u[ion com- 
plaint made of such an ui rt st, usually sends for 
the persons culpable, the party at whose suh 
the nriest if made,, and tl;c ui\Ws>rs which exe- 
cuted it, and commits them tn prison till tliey 
make acknowledgmeut of their olYence. But 
that House never sends, atbast never did till 
this parliuincnt, any order liTlhe coon out of 
which the proems issued^ to elaj the proceetl* 


called a breach, which is only a refosal to ao« 
ipwer to a mat^r whereof the House of Lords 
is restrained to hold plea by the stat. of the 1st 
of Hen. 4, and for a Contempt committed out 
of the House they cannot commit, * for the 
word appeal in the statute extends to all misde- 
meanors, as it was resolved by the judges in the 
earl of Clarendon*s Case, July 1G63. If the 
imprisonment be not lawful, the court cannot 
remand hiin to his wrongful imprisonment, for 
that would be an act of injustice, to imprison 

iiigs at law," because the privilege ought to be 
l^ally pleaded. So after the dissolution of par- 
liament if 1 am arrested within the days of pri- 
vilege, upon any plea of privilege the court dis- 
charges me, but then the party that arrests me 
escapes punishment till the next pnrJiamenjTj^ 
the judge having no more power to commit the 
man that sued or arrested me, than he hath to 
iiiiprisoii a man for bringing an action at law, 
when be bath no good title; iiciiheris he judge 
of the contempt. 

** Again ; If a man brings an information or 
an action of the case, for words spoken by me, 
and I plead that the words were spoken by roe 
in parliament when I was a member there, and 
that it is against the privilege of parliament 
that I should be impleaded in any other place 
for the words 1 spoke there ; I ought to be dis- 
charged from this action or information, because 
this privih ge is known and pleaded at law, but 
tfiut judge cun neither punish nor examine the 
brencli of privilege, nor censure the contempt. 
And this is the true and proper meaning of the 
old received axiom, that they are judges only 
of tlieir own privileges. 

And indeed these two, of freedom from ar- 
rests fur their persons (which originally hath 
not been of that latitude to make a parliament 
a sanctuary for biiikrupts, where any person 
outlawrcd hath been ilcclared incapable of be- 
ing returned thither a inetuber) and of liberty 
of speech, were accounted their chiefest privi- 
li'ges of parliament : For their other, of access 
to the king anil correspondence by conference 
%vitli the Lords, are rather of the essence of 
their councils, than privileges belonging to 
them. But that their being judges of their pri- 
vileges should qualify them to make new privi- 
leges, or that their judgment should create 
them such, as it was a doctrine never before 
now heard of, so it could not but produce all 
those monstrous ejects wc have seen ; when 
they have assumed to swallow all the rights 
and prerogatives of the crown, the liberties and 
lands of the cliurch, the power and jurisdiction 
of the petrs, in a word, the religion, laws and 
lilierties of England, in the bottomless and in- 
satiable gulph of their own privileges. And 
no doubt these invasions, on pretence of privi- 
lege, will hereafter be Judged to have been the 
most sinparalleled and capital bireacfa of those 
privileges, that bad ever yet been aUempted.*^ 

* See Flower's Case A, p. 17SN^, wd 
8 Term Reports. 
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him, tie Rorci Vim^hun, 136. It does not ap- 
pear wlietljer the contempt was a irdiiiitarj^ 
tict, or* an opinion, or an inadvertency, and he 
ha& no-w ^uti’ereri five moiiihs imprisonraenttal- 
ready ; faUe iinprisojiment is not only wliere 
the commitment is unjust, but where the im- 
prisonment is too long, ^ Inst. h3. in this 
case if this comt cannot give remedy, perad- 
venture, the iinpris'mmenc shall be perpetual ; 
for the king, as the law is now taken, may ad- 
journ the parliairieiu for 10 or 20 years. , 

But all this IS said on supposition that this 
session has continuance. I conceive that by 
the king's giving his royal assent to several 
laws which huve been enacted, the session is 
determined, and tlien their order for the iiii- 
piisoinnerit is also determined,* Brook parlia- 
ment, 8G. Every svAsion in which the king 
signs bills is a day of itself, a session of itself, 

1 Car. 1, 7 I*. A special act is made, that the 
giving the royal assent to .«everal bills, .shall not 
<ieterniinc the session. (It is true it is there 
said to ho made for the av<iiding all <loubts.) ^ 
In the stut. 1C Car. 1, there is a proviso to tin 
same purpose, and also 12 Car. 1, 2 ; 22 and 23 
Car. 2, 2, 1, 11, Ro. 2, No. 12. 

By the opinion of Cuke, 4 Inst. 27, the 
royal assent does not determine ; but the an- 
thority on which he relies, does not warrant his 
opiniun ; for first in the parliament, Roll. 1 11. 7. 
it appears that the royal assent was given to the 
act, for the reversal of the attainder of the mem- 
bers of parliament, the same day it was given to 
the other bills ; and the same year the same 
parlianieut assembled again, and then it is pro- 
bable, that the members which had been at- 
tainted were present, and not before, H H. 2, 
No. 13, is only a judgment in case of Treason, 
bv virtue of n power reserved to them on the 
statute, 25 Ed. 3, Rot. pari. 7 II. 4, No. 29, 
is not an act of parliament, 14 Ed. 3, N. 739. 
The act is first entered on the roll, but on con- 
dition the king will grant rlicir other petitions; 
the inference my lord Coke makes, that the 

* (I might be worth wliilc to endeavour to as- 
certain on what principle this doctrine and the 
correspondent practice rest. Note the diversity 
between pr(»cecdi(igs of Judicature and proceed- 
ings of legislation as to the elTects wrought on 
them by determination of a session of par- 
liament, which distinction is very well set 
fiirth by Mr. Fercival in liis able tract entitled 

* A Review of the Arguments in favour of. the 

* contiiitituice of Impeachments, notwithstanding 

* a dissolution, &c.’ mentioned in a note to vol. 
2. p. 1416 of ttiis Ciillection, On the point of 
the coiuiiioaiice of Impeachments, see in ad- 
dition to the articles referred to in that Note, 
Mr. Setden's Speech cited in a Note to lord 
lord Chirendun's Case, ante, p. 351. See 
in Crosby's Case, a. n. 1771, the observations on 
sir Fletcher Norton's Paper Writiug and^n the 
omission of the addition of Speaker and on his 
Damlile Capacity, 

f As to this matter, see Black stoneS Com- 
meutaries, Book 1, cli. 2> s. 7. 


act for the attainder of queen Catherine, 83 
U. 8, was passed befoie the determiuatioii of 
the session, yet it was on a judgment given 
against her £!y the commissioners of Oyer anti 
Terminer, and the subsequent act is only an 
act of confirmation ; but Coke ought to bo ex- 
cused, for all his notes and pkpers weie taken 
from him, so that this book did not receive his 
last hand, but it is observable he was one of the 
iiiemhers of parliament, 1 Car.' 1, when the 
special act bemre-mentioiied w'as made ; and no 
iustauce can be given where an act was passed, 
and Htlerwards the parliamt^it did proceed in 
that session, only where there was a precedent 
agreement betw*een the king and the Houses ; 
so I conclude that the order is determined with 
the session, and the earl of Shuftsbury ought to 
be discharged. 

F,yre% argued to the some pfiect ; That the 
warrant is not sutiiciciir, for it th»es not appear 
that it was made by the jurisdiction is desired 
ill the House of Peers ; for that is * coram 

* Itcgc in parliiunento/ so that the king and the 
Commons are present in supposition of law, 
and the Writ of Error in parliament is * In- 
^ sppclo Hecordo uos cunsiho et advisarnento 
' spiritualiuin et tcmponiliiiin, et coiiimiinitatum 

* in pailiumcnto predict existent*, &c.* it 
would not be dilHcuk to prove that anciently 
the Commons did assist there, and now it shaft 
be intended that they were present ; for, there 
can be no averment against the record. The 
Jxirds do several nets us a distinct house, as 
the debating bills, the enquiring of breaches of 
privileges ; and the warrant in this case being by 
the Lords spiritual and temporal, cannot be in- 
tended otherwise, but that it wan done by them 
in th.eir distinct capacity, uiid tJien the com- 
mitment being during the pltasure of the king 
and die House of I'ecrs, it is inuiiifest that the 
king is principal, and his pleasure ought to be 
determined in this Court. 

If the lords sliould commit a great minister 
of state, whose advice is necessary for the king 
and the realm, it i^annot be imagined that the 
king shall he wiihout remedy for his subject, 
bur that he may have him dischaiged by his' 
writ out of this court. 

Tliis present recess is not ordinary adjoum- 
nicnt ; for it is entered in the journal that the 
parliament shall not be assembled at the day 
of adjourjimenr, but adjourned or prorogued 
to another day, if the king do not signify his 
pleasure by proclamation. 

Some other exceptions were made to the 
return. 

1. That no commitment ts returned, but 
only a wairant to the constable to receive him. 

2. The Return does not Rliswer the mandate 
of the tvrii ; for that is to have tlie body of A. 
£. of S. and the return of the warrant is for the 
imprisonment of'A. Ashley £. ofS. 

Serjeant Maynard argued to maintain the 
return ; The House of L/irds is the supreme 
court of the realm ; it is true this court is su- 
perior to all courts of ordinary jurisdiction. If 
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thi^ commitment had been by any inferior 
courtj it Could not have been maintained : hut 
the covnmitmeni is by a court that is not undei: 
the controul oftbis court ; and that court is in 
;Uw sittinj^ at this time and therefore the ex* 
^tessing the contempt particularly, is a matter 
that continues in the deliberation of that 
court : it istruCi this court ought to determine 
what^the law is in every case that comes before 
thein, and in this case the question is only whe- 
ther this court can judge of a contempt com- 
mitted in parliament during the same session of 
parliament, and discharge one committed for 
such contempt. When a question- of privilege 
ariseth in an action depending in this court, 
the court may detccmine it; hut now the 
question is, whether the Lords have capacity to 
detennine their own privileges, and whether 
this court can .controul tlieir determination, and 
discharge during their scission a l*eec committed 
for contempt. 'Fhe Judges have often demand- 
ed what the law is, and how a statute should he 
expounded of the lords in parliament, as on 
the ^atute of amendments, 40 Ed. 3. 34. 6. 
8. Co. 157 158. a fortiori. The Court ought 
to demand their opinion, when a douht ariseth 
on an order made by the House of Lords now 
sitting. 

As to the determination of the imprisonment, 
doubtless tlic pleasure of the king is to be de- 
termined in the same court where the judgment 
was given. 

As to the determination of the session, the 
opinion of Coke isgootl law, and the addition 
of provisoes in many acts is only in majorem 
cuutelnm. 

Sir William Jonfs^ (Aftt. Gen). To the same 
effect, as to the uncertainty of the commit- 
ment, it is to be considered that this case dif- 
fers from all other cases in two circumstances. 
1. The person which is.coinroitted is n member 
of the House by which lie is committed (2 do 
not take upon me to say that the case would be 
different if the person committed were not a 
peer). 2. The court that dofs commit is su- 
perior to this court, and therefore if the con- 
tempt had been particularly shewn, of what 
judgment soever this court should have been as 
to tlie contempt, yet they would not have dis- 
charge the earl, and thereby take upon them a 
jurisaictiqp over the House of Peers. 

The ludges in no age have taken upon them 
the judgment of what is * et coiisuetudo 
pahiamenii but here the attempt is to engage 
the judges to give their opinion in a matter 
whei^i they might have refused to bnve given 
it, if it had been demanded in parliament. It 
js true, if a writ be brought where piivilege 
IS pleaded, tlm coAt ought to judge of it as an 
incident to the suit whereof the court was pos- 
sessed ; but this will be no warrant for this 
court to assenne a Judgment of an original mat- 
ter arising^ in parliament, and that which is 
saidofthejudgn power to expound statutes, 
cannot be denied. 

But it is not applicable to Uib case ; by the 


same reason that thisoomniitineut is questioned 
every commitment of the House of Commons 
diay be likewise questioned in this court. It 
is pbjected that there would be a failure of 
justice if the earl should not be discharged^; 
but the contrary is true ; for, if he be di^ 
charged; Uiere would be a failure of justice 
for offenc^ in parliament, and therefore the 
earl would be discharged from* all manner of 
punishment for his offence, if he be discharged 
(for he must be discharged or remanded ; for 
the bourt' cannot bail but where they have 
jurisdiction of the mutter), and so delivered 
out of the hands of the Lords, who only have 
power to punish him. 

It is objected, that the contempt is not said 
to be committed in the House oi Peei*s, but it 
may well be intended to be committed there ; 
for it appears he is a menibcr of that House, 
and that the contempt was against the House ; 
and besides, there are contempts whereof they 
have cognizance, though they are committed 
out of the House. It is objected, that it is 
possible this contempt vvas committed before 
the. gcnernl pardon ; but surely such injustice 
sliall not be supposed in the .supreme coutt, and 
it may well be supposed to be coininitrcd du- 
ring the sesrtion ill which the couiiniiinent to. 
prison wa«<. 

It would br great difficulty for the Lords to 
make tbelr commitments so exact and particu- 
lar, when they are eniployeil in the arduous af- 
fairs of the realm ; and it has been adjudged 
on a return out of Chancery of a commitnienc 
for a conttnipt against a dccrc e, that it was 
good, and the decree was not shown, 

lilt* riiniilatton of the ini[;ri9oiiment is w'cll, 
for if tlie king or the llou^e determine their 
pleasure he shall be riischnrgcd, for then it is 
not the pleasure of both that lie should be de- 
tained, and the addition of those words 
‘ during the pleasure,’ is nr> more than was 
before implied by the law; for if those words 
had been omitted, yet the king might have par- 
doned the contempt, if he had but expressed 
his pletisurc under the broad seal. If a judg- 
ment be given in this court, that one shall b« 
imprisoned during the king's pleasure; his 
pleasure ought to be determined by pardon, 
and not by any act of this court, so that the 
king would have no prejudice by the imprison- 
ment of A great minister, because lie could 
discharge him hy a pardon. The double limi- 
tation is for the benefit of the prisoner, who 
ought not to complain of the duration of his . 
imprisonment, since he has neglected to make 
lication for his discharge in an orderly way.- 
confess by the determination of the ses- 
sion, the orders made the same session are dis- 
charged, hut I shall not athrui whether this' 
present order %vill be discharged or no, because 
It is a judgment. But this is not the present 
cose, lor the session continues notwithstanding 
the ro;^i assent given to several bills, according 
to the opinion of Coke, and all the judges. 
Hutton 61. 62. Every proviso In an act of parw 
liament is not a determination of what was Iht 
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law before : for they Bre often added for the 
iatisfactioii, of those tliat are ignorant of the* 
law. 

Turner, (Solicitor Gen.) To the same eflfect, 
in the great case of Mr. Seldeki, 5 Car. 1. the 
warrant was for notahic contempt committed 
against us and our governnitut, and stirring up 
sedition : and although that be almost as gene- 
ral as that in our case, vet no obiectioii was 
made to it for that clause in any cd the argu- 
ments, Roshwortirs Collections, lii, and 
ill the Appendix. But I a<j;ree that this return 
could not ba\c been maintained if it were nut { 
of ud inferior court, hut during the session this 
court cun take no cognizance of the matter, 
and the inconvenience would be great if the 
law were taken otherwise; for this court might 
judge oneway, and the J louse of PeerA ano- 
ther ; wl'iich douhtU*ss would not he for the ad- 
vantage und hencht of the subject. For the 
avoiding of this mischief, it was agreed by the 
wjiole court in the case of Barnardistoti and 
Soame, that the accord for the double return 
could iiiit Le brought in this court until the 
parliatneiU had determined the right of elec- 
tion, lest there sliould be a diiVerence btawcen 
the judgments of the courts. 

When a Judgment of the Lords comes to this 
<'Ourt, though St be of a reversal of a judgment 
c»f this court, the court is obliged to execute it ; 
hut their judgineiu was never examined or 
corrected here. In the case of the lord Hollis, 
it was resolved that tiiis court had no jurisdic- 
tion of a tnisciemeaiior committed in pariia- 
iiient ; %vlieM the parliament is determined, the 
judges are the expositors of the acts, und nre 
intrusted with the lives, liberties, and fortunes 
of the subject, and if the session were deter- 
luiiied, the earl might apjdy himself to this 
court, for the subject shall aot be without a 
lace where he may resort fc»r the recovery of 
is liberiv, hut this session is not determined : 
For the luosi part the royal assent is given the 
last day, as saith Plowdcn, Partridge’s Case ; 
yet the giving the royal assent does not make it 
the last day ol' piirliaineiit without a subsequent 
resolution or prerogative, and the C(iurt judi- 
cially takes notice of prorogation and adjourn- 
ments of parliament. * Cro. Jac. 111. Ford 
* versus Hunten,* and by consequence no order 
is discontinued, hut remains as if the parlia- 
ment w^ere actually assembled. Cro. Jac. 324. 
Sir Chr. Haudeii’s Case, so that the earl ought 
to apply himself to the .Lords, who arc his pro- 
per judges. 

It ought to be observed. That this attempt 
is prima impressionis, and though imprisonment 
upon contempt hath been frequent by the one 
and the other House, till now no person ever 
sought enlargement liere : Tlie court was 
obliged injustice to grant the Habeas Corpus^ 
but upon the whole matter being disclosed, it 
appears upon the return, that the cause bl^longs 
^ ad aliud examen they ought to remand the 
party. 

As to the limitation of the imprisonment, the 
king may determine his pleasure by a pa^oti 


under the Great Seal of England, as in the 
case of Reioger and Flagoma, Piowdeii 90. 

As to the exception that no commitnignt is 
returned, the constable can only shew what 
concerns himself, which is the warrant to him 
directed ; und the writ does not require him to 
return uny thing else. 

As to your exception, that he is otherwise 
named iu the cumin itiiieiit than in |he writr 
1 he writ requires to have the body of A. earl 
of * S. quooitiique nomine censeatur* in the 
cmninitinctit: 

After this, niy lord Sliaftsbury made a 
speech; the aub^tance thercoi' followeth: 

** My lords; 1 did not intend to have spoken 
one word in this business, but something hath 
becMi objected and laid to my charge by the 
king’s counsel, Mr. Attorney and Mr. Soli- 
citor, that cnforceth inc to say something for 
your better salisiactiuii. They have told you 
that iny counsel in their arguments said, that 
thisVourt was greater than Ihe House of Peers, 
which 1 dare to apfical to your lordships and 
the whole court, that it was never spoken 
them, I am sure was not by any directions of 
mine. VVhai is done by iny counsel, and by 
me, is, that this is the mo«t proper court to re- ' 
sort unto, where, the liberty of the subject is 
concerned, 'riio Lords House is the supreme 
house of judicature in the kingdom ; but yet 
there is it jurisdiction that the Lords House 
does not meddle with. The king’s counsel hath 
inentionctJ, as a woiuic?r, that a member of the 
Lords lloiiEC should come hither to diminish 
'thcjiirisdiction of the* Lords, J acknowledge 
them to be superior to this, or any other court, 
to whom all appeals and writs of error are 
brought ; and yet there are jurisdictions that 
they do not challenge, and wliich nre not ria- 
tunil to them, or proper ffir them. I'hey 
claim not to meddle iif original causes, and so 
T might mention in other things; and 1 do not 
think it a killdness to any power or body of 
men, to give them such powers that are not 
natural or proper to rheir cr}n«>titution. I do 
not think it a kindness to the Lords to make 
them absolute and above the law, for so I liuin- 
hly conceive this must do, if it be adjudged 
that they by agencrnl warrant, or without any 
particular cause assigned, do commit me, or 
any other man, to a perpetual and indefinita 
imprisonment: and, iny lords, 1 am not so in- 
considerable a person, but what you do in tny 
case, must be law for every man in England. 

Mr. Attorney is pleated to say, 1 am a 
member of the Lords House, and to lay weight 
on the word member. It is very true, 1 am 
one of them, and no man hatfi a greater re- 
verence or esteem for the Lords, than myself : 
but, my lords, 1 hope iny being a peer, or m 
member of either House, shnll not lose mj 
being an Englishman, or make me to have lest 
title to Magna Charta and the other laws of 
English liberty. 

' ** My opinion is not with one of my coun- 

sel, who argued very learnedly, that the passing 
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•D act bj the hing’t royal aiseat can make a 
aeMiotie» because the usual proviso was not iu 
it. U was without any initruction of mine to 
mention that noint. 

The kingns counsel tells your lordship of 
the laws and customs of parliament ; and if 
r hU was so, 1 should submit : but this case of 
mine is prima impreuionUf and is a new way, 
such as neither Mr. Attorney nor Mr. iSoliciCor 
can shew dny precedent or, and 1 have no 
other remedy nor place to apply to than the 
. way I take. 

** Mr. Attorney confesseth that the king's 

f leasure may release me withoUt the Lords. 

f so, this court is coram rege. This court is 
the proper place to dcrf^rmine the king’s plea- 
sure. This court will, and ought to judge of 
an act of parliament void, if it be against 
Magna Charca, much more may judge* an 
order of the house, that is put in execution to 
^ deprive any subject of his liberty. And if this 
oroer of commitment be a judgment, as the 
king's counsel affirms, thin it is out of the 
Lords batids, and properly before your Lord-, 
ships, as much us the acts which were lately 
passed, which I. presume you will not refuse 
to judge of, notwithstanding that the king’s 
attorney general saith that this parliament is 
sitU in being. 1 take it something ill that Mr. 
Attorney tells nve 1 might have applied cite- 
wlMre. 

My lords; I have not omitted what be^ 
came my duty towards the king ; for besides 
she oath of allegiance I took ns a peer, or ati 
Englishman, there is something in my breast 
that will never suffer me to depart from the 
duty and respect that I owe hint ; but I mu 
here before him, he is always supposed to be 
here present, and he ollowetli his subjects the 
law. 

** My lords, they speak much of the custom 
of parliament ; but I do affirm to you, there is 
no custom of parliament that ever their mein* 
hers were put out of their owD 'iipower; and 
the inconveniences of it will be endless. 

** Mr. Attorney was pleased easily to an- 
swer the ohjedtion of one of my counsel ; if a 
reat minister should be so committed, he 
ath the cure of a pardon, a prorogation, or a 
dissolution ; but if the case should be put, why 
forty members, or a greater number, may nut 
ns well be taken away without remedy in any 
of the king’s courts, he will not .so easily an- 
swer ; and if in this case there can be no re- 
lief, no man can foresee what will be hereafter. 

** 1 desire your lordships well to consider 
wlmt rule you make in my case, for it will he a 
pi^cedent that in future ages may concern 
every man in Enelaud. 

** My lords, Mr. Attorney saith you muse 
either release or remand me; I differ from 
him in that opinion. 1 do not insist upon a 
releases I have been a primner above five 
months already, and come hither necessity, 
haviug no other way to get my libetty, and 
thtrmvo am veiy willing to tender your lord- 
ahipa hail^ which aiein or near the coen,.goo<l 


as any are in England, either ibr their quality . 
qr estate^ and I am ready to giveLanymm or 
number. 

My lords, tbb court being poeseseed of this 
business, I am now your prisoner." 

The court delivered their Opinion $eriatimJ^ 

Sir Tko, Jofici, Justice. Such a commitiUent 
by an ordinary Court of Justice, would have 
been ill and uncertain ; but the cause is dtffimnl 
when it comes before this High Court, to which 
so much respect has been paid by our prede* 
cessors, that they have deferred Hie determina- 
tion of doubts conceived on an act of parlia- 
ment, until they have received the advice of 
the Lords: and now, instead thereof, it is de- 
manded of us to control tise judgment of all the 
Peers, given on a member of their own House, 
and during the continuance of the same session. 
The cases where the Courts of Westminster 
have taken cognizance of privilege, differ from 
this cose; for in those it was only an incident 
to the case before them, which was of their 
cognizance ; but the direct point of ihe matter 
is now the judgment of the Lords. 

The course of all Courts ought to be consi- 
dered, for tliat is the law of the Court, Lane’s 
Case, 2 Rest, and it lias not been atfirmed. 
That the usage of the House of Lords has used 
to express the matter more particularly on com- 
mitments for contempts, and therefore 1 shall 
take it to be according to the course of parlia- 
ment. 4 Inst. 50. It is said that the judges are 
assistants to the LonU, to inform them of com- 
mon law ; but they ought not to judge of any 
law, custom, or usage of parliament. * 

The objection as to the continuance of tlie 
imprisonment, has received a plain answer, fox 
it shall be determined by the pleasure of the 
king, or of the Lords : and if it were otherwise, 
yet the king could pardon the contempt under 
the grent-seal, or discharge the iuiprisoiimenc 
under the privy-seal. n 

I shall not say whut wouhi be the conse- 
quence (as to tills imprisonment) if the session 
were dererminedf, for that is not the present 
case : but as the case », the Court con neitbrnr 
bail nor discharge the Earl. 

Wildy Justice. The return, no doubt, it 
illegal; but the question is a point of jurisdic- 
tion, Whether it may lie examined here? This 
Court cannot meddle with the Cransacdons of 
the most High Court ^of Peers in parliament 
during the session, which is not determined ; 
and therefore the certainty or uncertainty of 
the return is not material, for it is not examina- 
ble here: hut if the se.ssion had been deter- 
Tiined, my opinion would be, that he ought to 
be dtschargCMi. 

Rain$fordt Chief Justice. This Court has 
no jurisdiction of the cause, and therefore tha 
form of the return is not considerable. We 

* See the Case of Lord Daoby, a. d. 1689, ^ 
and of BrassCros^, a. D. 1771, pot/. 

t This was the Case afterwards of the eacl of 
Danby. See his Case, a. i>. 1689, pat. 

9 
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opgjbl^t Co oiioiid oor jofttdkiioii beyood iu 
dtto aod cbe actioos of our aacMtorc itili 
not warrant us io sucii an attaiiipu 

Tiir coiisaqaaoc# meuiA ba ymry mitcbievous 
if tins Court should deUrcr a memliar of the 
House of peers tmd Coninioos who are oom- 
taitted^ lor thereby the busiaessof parliateent 
may be retard^; for it may be the cciminit- 
cneiit was for evil . behaviour, or iiKieccnt re- 
B^ions on other members, to the duturbance 
of tlie afl^urs of parJiaroeut, • 

The coroinitiueiu in this case is not for safe 
custody, but he is in execution of the judgment 
given by the Lords for. the contempt ; and tliere* 
lore if he should be hailed, he would lie deliver- 
ed out of execution ; for a contempt «a JitcU 
€urut there is no other judgment or executinn, 

Thiij Court has no jurisdiction, and therefore 
he ought to be remanded* 1 deliver no opinion 
whether it would be otherwise in case of a pro- 
rij^atiou. 

Twufien, Justice, was absent, but he desired 
justice Jones to declare that his opinion was, 
That the party ought to be remaiidcu. 

So the Earl was remanded to prison, and 
staid there *iitl another session of parliament; 
when his application to an iiifenor Court was 
voted a breach of privilege by the Lords, for 
which the Earl was to answer his contempt ut 
the bar of the House. 

bn the ^2d of February he was accordingly 
brought to the bar, where he offered Co acknow 
ledge his n«»3erting the dtssoluttoii of the parlia* 
nicnt to be on unadvised actiuti, and to beg 
their lordships pardon for his pfience in bringing 
an Habeas Corpus.* 

Upon which the House proceeded to a reso- 
lution, That tlie lord Sbaftsbury sliould muke 
his submissiion and acknowledgment in a form 
prescribed by that House; and accordingly a 
declaration was prepared for that purpose, 
The I«ord Cluincellor read the words to liim, 
and tlie lord Sbufubury, kneeling, repeated 
them at the bar, and then wulidrew. So the 
House ordered the Lords wUii white staves to 
acc|iiaint his majesty, That they hail received 
satisfaction from the earl of Sliafisbury, in the 
matter of the Habeas Corpus, and the other 
contempt, and prayed him to dtscliarge the Earl 
from his confinement, wliich was done. 


solvoil, bceaiise iha ptojcogattoa of thb Mcliok 
mtol . fef I5 moatiis ieeomrtry to the statoii 
of 4 Ed; 3, and 34 Ed. 3. And nlWrdebato ' 
thereof, die question being put, Whetbrn^Uija 
debate shall be laid aside, it wet rMolvcd in 
the aiBnnafiive. 

The duke of Ihicks, the mirl of Saruoi, the 
earl of Shaftesbury, and the lord Wharton 
were chai^, for proposing, aseertii^ and 
luaiutaining tlwt this parttaine'ut is d«isulved« 

It was moved. That the question ^ mii^ia be 
put, for adjourning the debdte of this business 
tilfto*morrow niorning, at ten of die cluck. 

The question being pot, Whether this quee- 
lion s^ll be pur, it was reaoivM in the a^ 
firinative. 

Then the question being put for aritjoumiiig 
the debate of tliis business till to*morroar 
morning, at ten a clock, it was resolved in tbm 
nihrmative. 

February 16, 167t. 

The House, according to the resolution yaih 
terday, resumed the debate, toucliing din 
charge of the duke of Bocks, earl of &nim^ 
earl of Shaftesbury, and the lord Whafton, 
proposing, asserting, and maintaining that thin 
parliaiueiit it dissolved. And for lha method 
of proceeding in die busiuess, it was mewed 
that the said four Lords should withdraw. 
And after die said Lords had spoken in their 
defence, the earl of Saruni, earl of Shaftesbury, 
and the lord Wharton denied the charptj 
after debate the Question beiiin put, Whether 
the duke uf Bucks, * earl of barum, earl of 
Shaftesbury, and the lord Whartoo shall withr* 
draw, it was resolved in the afiinuauve. Upoa 
dus the aforesaid Lords withdrew ; and the 
House took into cuosideration the nature of 
the ofience of these Lords ; and first concern- 
ffig the tiuke of Bucks, upon debate, the House 
was of opinion, that be was guilty of proposing^ 
asserting, and luaiotaitiiog that this parliaoiens 
is dissolved, and gave this Judgment upon bin^ 
that he sliogld be brought to the bar of this 
House, nnd, upon his kuees, sliouhl make his 
acknowledgment in theae words, vis. . 

<< I do acknowledge, that my endeavouring to 
maintain that this Parliament is dtssolv- 
** ed, was an ill* advised actiom for wbic|i 
** I ' humbly beg the jpwdoti or the Ktn|fs 
•* Majesty, and of this most honourabb 
^ House.* 


Mr. llatsell has, in his valuable Work, vol. 
•2, Appendix, No. 5, collected the Entries coti- 
ceniHig this business to be lound in the written 
Journal bf the Lords. Notwithstanding tlw 
Order of November l3th 1680, they Are still 
legibie, and are as follow : 

February 16, 1677. 

ft was tnovod, That this House woolA con- 
eidec, WheUier tbit parliament be not db- 

* When he saw an army rabed'he had no 
miud to lielunger in prison.*^ Buiuet. . 

VOL. VI. 


After this, the House comnoiitltng the gett* 
tleroaa Usher of the Black Rod to briug in;^ 
duke of Bucks to tlia bar, to . receive thisjudg- 
meot, the gentleman Hshinr gave the House an 
account that lie bad eought ibr tlie duke of 
Bucks in aH the rooms belcmging to this House, 
but ooold not find hun. And tne House tieiug 
laformed thet'one Edward Cranficld did m 
die duke of l^cks gp towards the water sidi 
House called *he said .Mr, CfW 
field in, and* upon bis oath he declared ha did 
see the duke of Bucks, about lialf*ab hour be* 
fere, go towards the water siilir, but didilot sta 
4 O 
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fitfd take water* TKe Uiouse took this as a 
great comempt, ihit be sbould Uius absent 
htfnseir without leave of the House, when he 
' wal to totfiecc the pleasure of this House; and 
. made rliis ensuing Order, riz. 

Ordei'cd, by the LonU suiritnnf, and tempo- 
ral in parliament assenabled. That the gentle- 
man U^her oftbc Black Rod attending this 
House, sbuil forthwith attach the person of 
George duke of Bucks, and bring him in safe 
custody to the bar of this House, to-morrow, 
at ten of the clock in the forenoon, and this 
Shull be a suflicient warrant on that behalf: 

To the Gentleman Uslicrof the. Black Rod 
attending this House, his Deputy and 
Deputies; and to ull Msiyors, Justices, 
ana other his Majesty’s officers, to be 
aiding and assisting in the execution 
hereof* 

Next the House took into consideration the 
oflciice of the earl of Sarum ; and considering 
that his lordship before his withdrawing had 
denied,, upon his hoitoiir, his asserting oiid 
tnaintaining that this parliament is dissolved, 
did order that the enri of Sarum shall be called 
to his place, and that the Lord Chancellor 
shall say to him as followeth : 

My liord of Salisbury ; 

** Since your withdrawing, the House hatl; 
considered of your lordship's demeanor in this 

I ilace ; and, though they do not hnd that your 
ordsliip hath positively asserted, and main- 
tattled, that the parliament is dissolved, and 
therein give credit to your lordship’s disclaimer 
upon your honour, yet they do observe your 
lordship did assert and iiiaiutain that this pro- 
rogation b illegal ; at which the House have 
taken very great offence, and commanded me 
CO reprehend your lordship for it ; and to let 
you know they look upon it not only as an of- 
fence CO the House, but a great offeuce against 
the king; and therefore they require your lord- 
ship to ask pardon of the king’s majesty, and 
pardon of this House.” 

His lordship being in his place, the Lord 
CliHiicellor read the paper unto him, but his 
lordslnp refusing to make the said submission, 
be was commanded to withdraw ; nod then tlic 
House taking this as a contempt to liis majesty 
and this House, ordered that he should lie 
brought to the bar as a delinquent, and com 
'mirted to the Tower of London during the 
pleasure of the king and this House ; and ac- 
cordingly hb Iqrdsnip was brought to the bar, 
and kneeled nnd received the said sentence. 

. After this the House took into consideration 
the offence of the earl of SbaResbury ; and 
upon debate, the House was of opinion that be 
waft guilty of nsserting and oiaitiutning chai 
this parliament is dissolved, and gave thi . 
judgment upon him; ^Fhathe should hebruo^ 
^eo the bar of this House, and upon liis knees, 
should make hb acknoaledgnieuc in cStsc 
words, vb. 

** I do acknowledge, that my endeavouring t 
tnatnuiia that Uus paiiiamcut .is ilksolved. 


was an iil-advised actioii, for which I hunH 
bly beg the parrlon of the king’s majesty, 
and of this most honourable House.” 

Has lordship being accordingly brought to 
;he bar, the Lord Chancellor liaviny read the 
aid acknowledgment to him, and required him 
:o make it at the bar, wliich liis lofilship re- 
used to do, thereupon he was commanded td 
withdraw ; and then the ll^mse caking this as a 
contempt to fab majesty and this House, or- 
dered that he shall be brought to the bar as a 
delinquent, and committed to the Tower of 
London during the pleasure of the king and 
this House ; and accordingly his lordship was 
brought* to the bur, and kneeled, and received 
the said sentence. 

Then the House took into cnnslderatkin the 
offence of the lord Wharton ; and considering 
that hb lordship, before hb withdrawing, had 
denied upon hb honour liis asserting and main- 
taining that this pariiaincia b dissolved, did 
order that the lord Wharton shall he called to 
his plac9, ami that the Lord Chancellor shall say 
to liim as foHoweth ; 

** My lord Wharton, 

** Since yogr withdrawing, the House hath 
considered of your lordship's demeanor in this 
place; and i hough they do nut And that your 
lordship hath positively asserted and ninintain- 
ed, that this parliament is dissolved, and there- 
in give credit to your hinbhip’s disclaimer upon 
your honour, yet they do observe your lordship 
did assert and iiiaintuin that this prorogation is 
illegal ; at which the House hath taken very 
great otfence, and commanded me toreprebt^nd 
your lordship for it, and to let you know they 
look upon it not only as an offcuce to the 
House, hut a very great offence against the 
king ; aud therefore tliey require your lordsiiip 
to ask pardon of the king’s majesty, and pardon 
of this House.” 

liis lordship being in hb place, the Lord 
Cliaucelior read the said paper unto him ; 
which subinbsion his lordship not making, hut 
saying that before his witlKlrawing lie had 
begged pardon both of die king and the House, 
the Lord Chancellor said to hb lordship, that 
ho was required hy the House to make that 
submission now ; but the lord Wharton midking 
still no answer but thdt he had already done it, 
was commanded to withdraw. And then the 
House, taking this as a contempt to hb mujea- 
ty and this House, ordered that lie shall be 
brought to the bar as n delinquent, and com- 
mitt^ to the lower of London during the 
pleasure of the kin^j aud this House. And ac^ 
CHirdingly his lordship was brought la the bai^ 
and kneeled aud received the said sentence. 

Ordered, by the fiords spiritual nnd ternpoml 
in parliament assembled, tlmt the gentieman 
usher of tlie black tod attending thb House, 
shftll take into his custody U»e bcicJios of James 
earl Salisbury,. Anthoby Ashley earl of 
Shaftesbury, and Philip brd \ViiarM, mens- 
her? of tills House, and them in safety convey, 
to the Touer of London, ibr theia Mh coiu 
tetnpis commiued agateft tbb Uoiise) te 
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ranaia in safe custody during his majesty's 
pleasure^ and tiie pleasure of tms House, 

To the gentleman uslicr of the black 
rod attendiog ih:s House, bis deputy 
and deputies. 

Ordered, by the Lords spiritnol and temporal 
in parliament assembled, that the constable of 
his majesty's Tower nf London, bis deputy or 
deputies, shall receire the bodies of James earl j 
of Salisbury, Anthony Ashiy earl of Shaftgs- [ 
bury, and Philip lord Wharton, members of ; 
this Hotise, and keep them in safe custody , 
within the said Tower, during his majesty's 
pleasure and the pleasure of this House, tor 
their high contempts committed against this ' 
House ; and this shall bo a sufficient wamnt 
on that behalf. 

To the constable of the Tower, his de- 
puty and deputies, Ac. 

Febuarj/. 1076 . 

The gentleman usher of the black rod gave 
the House this account, That, in pursuance of 
the Order of this House yesterday, he had, 
both lust night and this morning, been nt the 
house of the duke of Ihicks, hut he cannot 
find him ; ho came not liome last iiiglii, and 
his servants know not where he is. Where- 
upon the House made this ensuing Order; 

Wliereas it was ordered yesterday, that the 
gentleman usher of the black rod siionid bring 
George duke of Bucks to the bar of this House 
in custody, who departed hence yesterday, in 
contempt of this high court : And whereas 
the said duke doth still abscond himself; and 
that the said geiuleman usher informs this 
House, that the said duke is not to be found at 
his own house, nor came thither nil the last 
night ; and that he cannot learn where to find 
the said duke; it is therefore ordered by the 
Lords spiritual and temporal, in parliament as- 
sembled, That unless the said duke of Bucks 
slinil render himself this morning (sitting the 
House of Peers) tliat his majesty be humbly de- 
sired by this Houie to issue out his royafpro- 
ciamation ffir stopping all the pons, and for 
seizing and apprehending the person of the 
said duke wherever he shall be found, and him 
to bring before the House of Peers, if tliis ses- 
sion of parliament shall then he continuing ; 
or otherwise to carry the said duke directly to 
the Tower of London, there to remain a pri- 
soner, until he be from thence delivered by due 
course of law. 

This day as the House was in business, the 
duke of Bocks came in, and went tohis place ; 
at which divers Lords called upon him to with- 
draw, which he did : Then tne House' com- 
manded the gentleman uslier of the black rod 
to bring the duke of Bucks to the bar, as a de- 
liu^oent ; which being done, the Lord Clian- 
cellor told him: My 16rd, J am to tell you 
in what condition your affairs stand here. Mj 
Lords 6iid you highly guilty, in asseriiug that 
this parliament is dissolved, and very active in 
naiofaiiiiog it ; and have therefore ordered 


that yoo make 'tbit aeknowledginent at tbo bar 
whiohl shall road unto you : ' 

** I do acknowledgCi that my endeavour* 
ing to maintain that this parliament isdit* 
•oTved, was an ill-advised accion ; for which 
1 humbly beg the pardou of the king^a 
majesty, and of this most honoaramo 
House.** 

The duke of Bucks refusing to make the said ^ 
acknowledgment, was cohimandctl to wkh*'' 
draw; and then the House, taking this as a con- 
tempt to his majesty, and this House, ordered 
that he should be brought to the bar, as a de- 
linquent, and committed to the Tower of Lon*, 
don, during the pleasure of the king, and this 
House ; and accordingly his iordsliip was 
brought to ilie bar, and kneeled, and received 
the said sentence. 

Ordered, by the Lords spiritual and tempos 
ral, in parliament assembled, that the gentle*' 
man usher of the black rod, attending this 
House, shall take into his custody the body of 
George duke of Bucks, a mcuiber of this House, 
and him in sale custody convey to the Tower 
of London, for his high contempt committed 
against this House, there to remain in safe cus- 
tody during his majesty's pleasure, and the 
pleasure of "this House. 

To the gentleman usher of the black rod 
attending this House, his deputy and de- 
puties. 

Ordered by the Lords spiritual and tempo- 
ral, in parliament assembled, that the constable ' 
of his majesty's Tower of London, his flcputy 
and deputies, shall receive the body of George 
duke of Bucks, a member of this House, and 
keep him in sale custody, within the suid 
Tower, during his majesty's pleasure, and tlie 
pleasure of this House, for his high conteiiipc 
committed nguinst this House, und this shall 
be a sufficient warrant on that behalf. 

To the Constable of the Tower his deputy 
and deputies, 

Whereas George duke of Ducks, James earl 
of Salisbury, A nlhuny Adiley earl of Shaftes- 
bury, and rhilip lord Wharton, stand coniitiittcd 
prisoners to the Tower of Ixmdon, by order of 
this House ; it is this day further orderetl, by . 
the D>rds spiritual and temporal in parliament 

assembled, that tlie constable of the said Tower, 
his deputy and deputies, do take care iliaC the 
said Lords remaining prisoners, be kept seve- 
rally and apart ; and that they be not suAsred 
to meet together (unless it be at churcli) ; and 
that DO persons be suffered to visit them with- 
out the leave of this House, except their nccc*^ 
sary servants and attendants : for which this 
shall be a sufficient warrant. 

To the Constable of the Tower oflondon 
his deputy and deputies. 

! . April 16, 1677 

■ Upon reading the petition of Philip lord 
Wharton (now a prisoner in ihe Tower by 
7 
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bnler of thttHMfo) showing ttmt ho is deeply 
sensible of the ilispleiisure m is under ; and 
prg|if]3b tbat, in regard of bis bodily iofirmi- 
the aftairs of iu's family, wnich suffer 
nii^.hy his impHsooinent, be niay have his 
!^y granted him in such manner as this 
snail think fit; it is ordered, That .this 

^ refers the petitioner to apply hinisdf to 

his majesty, and humbly submit to what his 
majesty, in his good pleasure, shall think fit to 
do thpreupoD. 

Jantuuy 98 , 1877 . 

The Lord Chaneellor further acquainted the 
Hoim, That three of those Lords, who stand 
conimitted to the Tower of London by this 
House,, eiz, the duke of Bucks, the earl of 8a* 
lisbury, and the lord Wlmrton, have presented 
their humble petitions to his majesty, and 
therein have made their humble submission to 
his majesty, who thereupon hath been graciously 
pleased to release them, but conditionally that 
they make their submbslon to this lionse, 
when they shall be required. ' 

Then a Petition was humbly presented to 
this House from the duke or Buckingham, 
which was read, as fblloweth : 

To the right hononrabte the Lords Spiritual 
and Temporal, in Parliament assembled. 
The humble Petition of George duke of 
Buckingham, shewetb, That your lordships 
Imving commuted your petitioner prisoner to 
fihe Tower of London, because he did not obey 
your Lordships’ order, and he hath suffered 
much by reason thereof. — In obedience there- 
fore to your Lordships, he* doth acknowledge, 
that his endeavouring to maintain that the par- 
liament tsvdissolved, was ad ill-advised action : 
for which he humbly begs the pardon of the 
king’s majesty, and of this most honourable 
House; and prays, That your Lordships would 
he pleased to discharge him from the said com- 
mitment, and restore him to your Lordships’ 
favour ; and your petitioner shall pray« &c. 

Buckinguam. 

The House being made acquainted that th^ 
diuke of Bucks was not far off, if their Lord- 
ships would please tO' permit him to attend 
them presently ; the House agreed to it. 

The House being informed that the duke of 
Bucks attends without, to make what subniis- 
miiiion this House shall please to direct ; the 
IaOtiIs ordered' he should be brought in ; and, 
MifTome to the bar, the lord chancellor told 
him, by directions of the House, as followeth. 
My Lord ; My Lords have received your 
peUtion, and arc well pleased to find your (ord- 
st|>p dispoited to gWe them the sau^lhction they 
•apected; the submis'iiou the Hou-e expect 
you should mlake, I shall read to you, as it it 
entered in the journal ; which you are to de- 
dare at the bar: vja» 

I do acknowledge that my endeavomring to 
** fnaintntn that this parliament is dissolved, 
^ was an iU-adriicd nctioo; fbr which 1 buiii- 


** Uy beg the pardon of the . lunges majetlly, 

and of this most honourable Uom.” 

The duke of Bucks having read t^ above 
said dectaratioo at the bar, be came in, and 
was admitted to his place. 

telruary 4, 167T. 

It being signified to the House, that the earl 
of Salisbury was without to receive their Lord-, 
ships’ commands^ and to d«' what tlieir lord- 
ships shall direct for his submission ; hereupon 
the House perusing the journal Imok, found 
that his lordship was required, the 16ib of 
Februaryi 1G76, that he should ask pardon of 
his majesty, and this House, for averting and 
maintaining that the pronigatiou uf this parlia- 
ment wtts illegal. The earl of Salisbury being 
directed to come to his place, the lord chancel- 
lor told him^ that the House expected he should 
make the same submission as was formerly 
required of him. W hereupon the earl of Salis- 
bury said, Ip obedience to your lordship’s com- 
mand, I do ask pardon of his majesty, and 
this House, fur as!>erttng and maintaining tl>at' 
the prorogation of this parliament was illegal. 

The House * being satisfied with this sub- 
mission, his lordship sat in bis place as a peer. 

Fabruary 7, 1677. 

It bring signified to the House, that the 
lord Wharton was without, to receive their 
lordships commands, aod to do what their 
lordships shall direct for stihmission ; liercuflon 
the House, perusing the Journal book, found 
that his lordship was required, the 16th of Fe- 
bruary, 1676, that he should ask pardon of his 
majesty, nitd this House, for asserting and 
maintaining that the prorogation was illegal. 
The lord Wharton being directed to cornc to 
his place, the Lord Chancellor told him, that 
the House expected he should make the same 
submission as was formerly required of him. 
Whereupon the lord Wharton said. In obe- 
dience to the commands of this House, I do 
ask the pardon of his mnjesiy and this House 
for having offended them hy what I unadvi- 
sedly said, concerning the illegality of the late 
prorogatiun. 

February 20, 1677. 

A Petition from the earl of Shafeesbiny 
was presented to the House, and read, as fol- 
loweth : 

To the right honourable the Lords spiritual 
and temporal, in Paiiiament assembled : 
J'hn liui^a Petition of Axthoky eart 
of SvAFSEsauitT, 

ShfWeth ; That your Petitioner, on die Iffth 
of February, 1676, was committed prisoner to 
the Tower^ of London by your lordships, be- 
cattaebe dkl not obey your ioidships* order, 
wlieits ho hath continued under close eonfine- 
^m«at,aa the great decay of his liealth; and 
duh^ ofbts fifr,*'ar wm as prejudice of. bit 
Mate* and family.— ail humble oiiedieocc, 

tbcreforei unto your locdshipSibedtNb ackmw- 
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leHge, that his •odeavoiirinf to nmintofai tbfit 
this ParKaioent is dissolved, was an ill-advisatf 
action, for which be humbly the pardon 
of the king’s majesty, and of this must honour- 
able House ; and doth, in nil humble duty and 
observance lo your lordships, beseech you to 
believe, that he would not do any thing wil* 
lingty to incur yonr displeasore.^Wlierefore 
your petitioner, in all humble duty and obe- 
dience both onto his maiesty and your lord- 
ships hath innde his humble submission anrf nc* 
knowledgement, in his most humble petition 
unto the king’s most sacred majesty, and h 
ready to make his hirther suhmi*«sion and ac- 
knowifxlgtoent to his mnjesty, and to this ho- 
nourubli* linusc , accord ing to tlm directions 
thereof: mid he most humbly ^hplorc | 

your lordships, that you will he pleasra’^ta re- ' 
store him into your favour, and dischaiige him I 
from li:s imprisonment. And your petitioner, 
as in duty bound, shall, &c. SiiAPTEsnUAY. 

This being read, the Lord Chancellor did 
let the House knuw, that his majesty hath re- 
ceived :i tiiird petition fniiii the earl of Shaftes- 
bury, more submissive in form than the two 
first; but'h:s majesty, utuiorstanding that the 
earl of Shuftebhury hath endenveured to free 
himst.'lf Trim the censure of this House, by ap- 
pealing to the KiiigVheiicIi, to have tlieir judg- 
ment tiiereupon during the late adjournment, 
doth not chink lit as yet to signify his pleasure 
as Co his discharge, till this House hath taken 
that matter into consideration. 

After a long debate hereof, the question was 
proposed. Whether on Address shall be now 
made to his majesty to discharge (he earl of 
Shaftesbury from his imprisoument upon his 
petitions to his majesty, and to this House. 

Then the question being put, Whether this 
question shall be put, it was resolved in the 
negative. 

After this the House considered the. matter 
of the eurl of Shaftesbury’s appealing from 
this House to the KingVbench, to be released 
by Habeas Corpus ; and after debate, it is 
ordered, that the further debate of this business 
is adjourned till to-morrow morning; at which 
time the records of tfie court of KingVbench, 
couching the earl of Shaftesbury’s business 
there, shall he brought into this flonse ; and 
the judges are also to attend ibis House. 

February 21, 1677. 

*nm day the House resumed the debate con- 
cerning the earl of Shaftesbury’s endeavouring 
to free himself from his commitmeot by this 
House, bjy n Habeas Corpus in the court of 
KifigVbench; andfor the better knowlei^ of 
the matter of fact, the records of the KingV 
bendi Were produced, by whidi it did appear, 
that two rum of that court were obtaineu upon 
the motion of the earl of Shaftesbury’s ttansei, 
in Trinity term, 1677 ; and the returns tbere- 
uiion were read, by which it did appear 'that 
the earl ofShaftesbury Wat committed the 46th 
Febroaryi 1676t by Una Houses Ibr a CM« 


tempt; uud then the remittitur of the eat) of 
Shafteabuiy to the TWer was also rtad. 

.j* 

After this a petition of the earl of .Sbaftag* 
bury was presented.feo this House, aiid reaiij 
wherein his lordship took notice of an order of 
this house of the 20tb instant, ftsr brtu|mg ^ 
records of^the court of King’s-bench mto Ibis 
House, concerning die matter of the Hnhoas 
Corpus brought by him; that be takes himarif 
to be greatly coocerned, and lo^have a Utglll 
to be present, and heard, when any debate of 
any new matter agaipst him be entered upon | 
that he cannot pretend*, but he may have erred 
ff)r want of a precedent to guide him ; aad 
being deprived of the benefit of counsel, by 
reason of his close confinement, and beihg re* 
solved not co do any thing willingly wtiich’ 
might in the least oliend his mqjcsty, or their 
loraships, he humbly takes this Opportunity td 
give further evidence thereof, liy casting lilrn- 
self nt their lordships' feet; and aS he hath 
humbly begged the pardon of his majesty, so 
he begs also the ptirdun of tins House*, for 
having ofiended them in any thing whatsoeH^r. 

After a long deliate hereof, the House tntkde 
these resolutions following i 

Resolv&l mid declared, That it is a breach 
of the privilege of tins House, for any Lord 
cummittcMi by this House to bring a Habeas 
Corpus in any inferior Court, to free himself 
from that imprisonment during the session of 
parliament. 

Resolved, That the earl of Shaftsbury shaflt 
have liberty to make his full defence, notwiih* 
standing the resoluiioij nnd dcclnration afore* 
said. 

February 22, 1677. 

The House taking into consideration, when 
the earl of Shaljtsbury shall come to this House, 
and in what manner, and wlmt shall be said 
unto him ; it is ordered, That he shall be 
brought to the bar on Monday next, by the 
constable of the Tower, or his deputy; ahd 
then the Lord Chancellor t '^jll say unto him to 
the same effect ns lus lordship *waa directed 
this day by the House. 

Ordered, by tlie Lords Spiritual and Tem- 
poral ill parliament assembled, That the con* 
stable of his majesty’s Tower of London, or 
his deputy, be, and is hereby required co bring 
Anthony earl of Sbafbbury (now a prisoner in 
die said Tower, for his high Goniempt com* 
milted against this House) to the bar, on Mon- 
day the 25th day of this instant February, at 
ten of the clock in the forenoon, and tbii dtall 
be a sufficient warrant on that b^olf. 

To the constable of bit miyeau’t Tower 
of London, his deputy aodT deputies, 
and every of them. 

Ftbmary 25, 1677. 

The earl of Northton, constable of theTofW 
of Loadoni^ acquainted the House, that, in el>e*' 
dieooe to their lordship's order, he hath bidught 
ihTimri of Shaftsbeiy; who is witbtnm resuiy te 
receive tbeir lordships* commafidi. 
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1 ' 

■ Up^ tliii th^ Lord Chancidlor dcilred to | 
knotv tbcr pleaftttre of the iiouse, be »b:iU I 
8AJ to ^ earl ofShaftsbary, when he comes to I 
whicb words were wrilttn down, and ' 
b«w rend, were approved of. 

•'^Thenttwas moved, that the earl ofShafis- 
bpjry might answer (as an ag;;ruv;itic>n of his 
offence) for some words whicli he spnke in the 
Coort of King’s Bench, when ho appeared upon 
his Habeas Corpus, which was conceived to be 
contrary to the privilege of this House •, and 
that witnesses mtgliC be heard to prove the 
same, before the carl of Shaltsbury be called to 
the bar : but this wasleft to lie ^ts it is, until 
tlm earl of Sbaftsbury had been called to fhc 
bar, and his answer received to what he stands 
already charged with. 

The earl of Sbaftsbury being brought to the 
bar, and having kneeled, the Lord Chancellor 
said to him as was afore directed by the 
House ; viz. I 

My Lord of Sbaftsbury ; 

Tlie Lords have received a petition from 
your lordship, taking notice of the contempt , 
for which you are committed by this House I 
together with'^ur submission to Lliejudgmciit 
of this House : and while the Lords were tak- 
ing into consideration that pvtition, there were 
brought before this House some records of the 
’s Dench, whereby it appears that your 
lordship endeavoured, by Habeas Corpus, to 
free yourself by the judgment of that inferior 
CcMirt, from the censure of this. I am to ac- 
quaint your lordsliip, that this House has re- 
solved end declared, that fur any Lord com- 
mitted by this House, to bring u Habeas Cor- 
pus in any inferior Court, to free btinself from 
that committneiic during the session of parlia- 
inenc, is a breach of the privilege of this House: 
but withal, their lordships have likewise re- 
solved, that it shall be permitted to your lord- 
shiptoiiiake your full defence, notwithstanding 
the resolution and declaration aforesaid ; and 
therefore 1 am commanded to ask your lord- 
ship, what you are pleased to say for yourself 
upon the whole matter.'’ 

Whereupon tlie earl of Sbaftsbury answered 
to this effect : 

My Lords; 

** I have presumed to offer two petitions to 
this honourable House ; the iirht your lordship 
ineutions I do again here personally renew, 
humbly desiring that i may be admitted to 
make that sobmisMon and acknowledgment 
your lordships were pleased to order ; and tliat 
after.a twelvemonth s close imprisonment, to a 
man of my age and infirmities, your lordships 
would pardoD the folly or ouadvisediiess ofatiy 
of me words or actiomi : gnd as to my second 

e titlon, I most humbly thank your lordships 
raoquaiating me with your resolution and 
deelaration in that point ; and though liberty 
bo in itself ve^ desirable, and, as* my physi* 
cian (a veiy learned matt) thouaht, absoluteiy 
neoessoiy to the prcsenratioii of my lifiii yet I 


do.profess to your lordships upon tdy honour, 
that I would have perished ratiier than have 
br;)ught my Habeas Corpus, had I then ap- 
prehended, or been infornied, that it had been 
a breach of the privilege of tins honourable 
House. It is my duty, it is my interest, to sup* 
port your privileges ; I shall ue\er oppose 
them. My lords, 1 do ftdly acquiesce in the, 
rcsoluiiiiti and decla ration of thi:» honourable 
House : I go nut about to justify in^seif, but 
cast, myself at your Jurciships’ lect ; acknow- 
ledge my error, and humbly beg your pardou, 
not only for having brought iny Habeas Corpus, 
but for all. other my words or actions, that were 
in pursuance thereof, and proceeding from the 
same error and mistake.” 

Thmi bis lordship withdrew ; and after some, 
debate ^he qiiedtiou proposed was, Whether 
witnei|{|es shall be now called in. 

The question being put, Whetlier this ques* 
tion shall be now put, it was resolved iu the 
albfinative. 

Then the question being put, Whether the 
witnesses shall be now called in, it was resolved 
in the ullirmative. 

There being a paper made mention of in the 
House, whicli was said to he a copy of what the 
carl of Sbaftsbury said In the King*s lieiich, 
but not permitted to be read, Robert Blaney 
was culled in, and sworn as a witness ; who 
bein^ asked, VVhetber he was pre^clu in the 
Court of King’s Bench when the earl of Stiafts- 
bury moved for his Habeas Corpus ; ai>d whe- 
ther lie heard all that the ear! of Sbaftsbury 
said there i 

fie answered to this effect, That he was pre- 
sent ill the King’s- bench when the earl of 
Shaftesbury was there, and he lieard tlie most 
part what liis lordship said, hut he cannot tcU 
now wliat he said, but he took some iifite!*, and 
that afternoon compared notes with Mr. Rush- 
worth, who also liad taken notes ; and there- 
upon they perfected a copy, which he gave to 
the lord treasurer, lie also said, that he can- 
not for a tliousaiid W'orlds sny, that he heard all 
that is iu tlie paper, nor he cannot now say 
what it was that he took, and what he hod 
from Mr. Rushwortli, it being so long since, by 
reason, of the many interlineations made in the 

n ier, by comparing notes with Mr. Rualiwurtb. 
L'hen Uie said Robert Blaney withdrew. 

After this, the House agreed what acknow- 
lediiment the earl of Shaftesbury should make 
at the bar for his offences ; which if his lord- 
ship sheold make, the House would then de- 
clare their satisfaction in his submission and ac- 
knowledgment; the Submission is as folio weth : 

1 do acknowledge that my endeavouring to 
meintain that tlie parliament is dissolved, was 
an ilLad vised action, for which 1 humbly beg- 
tbe pardon of the king’s majesty, and of this 
most lipQOOimble House : And I do also no- 
knowMjgc, that my bringing of an Uabeoa 
Corpus in the Kiojg’s-bench, during this sessioo; 
wag a binh violation of your lordslim^ privi* 
leges, ana a great nggravtuoiisOf my fomee o& 
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fence. For all wliich I Iikeu*f8e most ImmKIy 
beg the pardon of this most honourable Ilouse.^l 

Tlie earl of Shaftesbury wai brouelit a^ain to 
the bar ; and the lord chancellor told him, the 
Lords' bad prepared a particular arknofv)edg*-i 
ment, which the House expected he should 
make; and read the same ti» him : And then 
lire earl of Shaftesbury made the said acknow- 
ledgment iff these words ; vix. 

** I d» acknowledge, that iny endeavouring 
to maintain that the parliament is dissolred* 
was an ill-advised action, fi^r wliicli I hitinbiy 
beg the pardon ot the king’s majesty, ami ol 
this nifjvt hniiourahle House : And I do also 
acknowledge that my bringing of an Habeas 
Corpus, in ilie KingVhench, during this session, 
was a high violatioii of your lordships* privi- 
leges, and a great nggrtivation of my ful^itierof- 
fence. F«»r all whirli I likewise most luimhiy 
bci! the pardon of this most honourable House.” 

Ills lordship being again withdrawn ; 

It is ordered, ihui the Lords with the white 
staves now present, wail on his majchty, to give 
his majesty an nccoiint, tiiat this House fiuth 
received satisfaction froni the earl of Shaftes- 
bury, in the matter of the Habeas Corpus, 
and the other contempt for which he stood 
imprisoned; and are humble suitors to bis ma- 
jesty, that be would be pleased to tiisebarge him 
from his iiiiprisoninoiit : and that their lord- 
ships do acquaint the Hoiuc to-morrow what 
they have dune in this matter. 

Ordered, That the earl of Shaftesbury bo in 
the mean time remitted to the Tower. 

February Cid, 1(377. 

The lord treasurer repurted to the House, 


that the Lords with white staves, aocsonNiif le 
the order of this Ilonse« have attended ht^a» 
jesty, to give bis majesty an account, that thie 
House hath received satisfaction from the east* 
of Shaftesbury iu the matter of the Hdh^ 
Corpus, and the other cojitempt, for which he 
stood imprisoned ; and are hum'hle spitors to 
his majesty, that he will he pleased to discbe|ie 
him frotn his imprisonment t which hk me* 
je^ty was pleased to give this answer. That he 
will give order for the earl of Shaftesbury^s dii* 
charge. . ; 

F^ave^nber 13, 1G30. 

Whereas the duke of Buckingham, earls of 
Salisbury und Shiiftesbnry, and the loid Whar*> 
ton, were, contrary to the freedom of pallia* 
inent, committed to prison, by order of the 
Lords* House, of the l.'iili of February, 1676; 
whereupon followed a series of many unpreee* . 
dented proceedings, derogniory to the authority * 
of parliament, and of evil example and prece*' 
dent to posterity. 

Fot vacating, making void, and destroying 
such precedent for ever, and in vindication of 
the authority ond freedom of tfarliament, upoiv 
complaint hereof made, and due consideration 
und debate thereof by the Lords spiritual and 
temporal in psirlmmcnt nsssrmbicd ; it is or* 
dered, decreed, and adjudged, That the skid 
order and proceedings concerning the said 
Lords were unparliamentary, from the begin* 
iiing, nnii in the whole progress thereof; and 
therefore nrc nil ordered to bo vacntefl (by vir- 
tue of this judgment) in the Journnl hooks of 
this House, that rhe same, or any of them, may 
never be drawn into precc*fient for the future. 


341. The Trial of’ Philip Earl of Pemihoke ami Montoo- 
MEUY,* at Westminster, for the Murder of Nathanael Cony : 
30 Chaules 11. A.u. lC7b. 

March 1, 167B. taken, vir.. the lltli day of this instant Febru* 

A petition was presented to tl.e Ilonse of /‘l? 

lords from tiie ewf of PembvUe ; which was “P«'* ‘h® Nathaniel 

rMii H. fiillnw* . C-®«y. gentiewian, deceased, your Fetitioner 

* , .** iherehy chnri'cd with his denth ; and .khougli 

To the right hnnourahte ihc IsOrds Spiritual ii^ ig ^vell assured of his own innocency, yet 
and Temporal in parliament assembled: ho is grievously ufdicted to lie and concitiiie 
Ihe humble Petition of Philip carl of under so heiiifins atr accusation, tvithout help 
Pembroke; by such relief us appertains to the peers rf 

Sheweth: That an inquisition being lately this real in in time of parlL'imetit. Wherefore 


* The following Entries respecting this lord 
Pembroke .occur in the Lords^ Journals of this 
year: 

January 38, 1878. The Lord Chancellor 
told the House, That us he had given them 
Oft account af the enlargement of some me m- 
hers of this House, he should now give them 
M' account of the oommkinant t*f one ot their 
' members, which bis ini^esty thoUsht fit . this 
Hooseshoold be made acquamted with, because 
it wasdieie in time of privilege; viz, 
meniof the earl of Pembroke to the Tower of 


London, for uttering such horrid and blasphem- 
ous words, and oilier actions proved upon oath, 
SIS are not fit to be repeated in any Christian 
assembly.** 

January 39. A Petition was presented to tlie 
lion^e, from the earl of Pembroke; which was 
read, as follows ; 

To the right liononrahle the I/)rdi spiritual 
and temporal in Parliaineut asseighM ; 
The liiinible Petition of Philip eiurl of 
I’EUliBOXL and MoitTGOMEaY ; 




mTB TiUALS. SO Charles It 

ymr PetkioDer ImhhUj be^eeclieth yotir lord* 
•Uipi^ tbe sakl niHtier may be put into 
aiMm uapeedy way of fixamination ' aud Trials 
M ypur lordbhipft great wiMlom almll tbiak fit. 
And your Petitioner altalt prey, 6rc. 

Pembaoke.*’ 

** lIuniMy sL-^vifclb; That your petitioner is 
a prifliMier in the Tower of London ^ comniitted 
tbiciier by warrant under the king’s majesty’s 
royal signature, expressing the cause to be lor 
Masphemous words, which your petitioner doth 
from his soul detest and abhor ; and since lie 
hath been accused but by one person (to whom 
he intended no injury, nor was at that time in 
a condition of imposing on bun), he hopes your 
lordships will not believe the accusation, or 
3 'our ' petttintier to be capable of so horrid a 
crime; However, be is heartily sorry to have 
been thought in any sort to have offended : and 
Ids health being much impaired by his long 
restraint, he humbly implores pardon of God, 
of the king, and of this House : and that he may 
be released from his imprisonmenc, and attend 
bis duty in parliament. And your petitioner 
aliall pray, &c. Pembroke.” 

Tha House, in the first place, to shew their 
great sense and ohiiorrcncy against lllasphetny, 
which it now grown so common, ordered. That 
a bill be hroiiglit into this House, for the fc* 
vere puntsUmeiit of uU blusphciuies for the 
time to come. 

Then the House took consideration of the 
earl of Pembroke’s Petition. And, after a 
serious debate thereof, it wns movetl, ** I'liat 
afi bumble Address should be made to liis ma- 
jesty a dra'ught or form of which Address 
was. offered to the House mod read, viz. 

Upon hearing of the causes of the earl of 
Pembroke’s iniprisoiimeot^ which, by his ma- 
jesty’s direction, have beets' delivers to this 
House by the Lord Chancellor, and due consi- 
deration had of the proof against liiiii by a 
sii'igle witness, together with the Petition of the 
eari of Pembroke, detesdng the fact, whereof 
he stands charged by one witness only : U is 
resolved, by tlie I^rds spiritual wid temporal 
in parliament assembled. That an humble Ad- 
dress be made to his majesty, In the name of 
this House, to beseech his majesty, that the eiirl 
of Pembroke may be released from his iniprison- 
inetir, and have leave to come lo bis place in 
parliament; and that, at the same time, bis 
majesty may be also informed. That this House, 
in detestation of ell crimes of this nature, have 
oroered a bill to be brought into their House, 
for the duo and severe punishment of ail blas> 
pitemies fur the time to come.*’ 

The question being pu^, “ Whether this Ad- I 
dittss, now read, shMil be made to his majesty I 
in behalf of the earl of Pembroke s” It was re- j 
solved ill the ufiirinative. | 

« The same day An act for punishing of: 
^theism and Bla^pluemyt*^ was tvnA the first lime. ! 

Feb. 5. Upon reading the Pvtilioii of Phi- j 
lip Kicaut, esq. complaiuiiig, ** I'hat he being f 
to visit a frieud in the Strand last Saturday j 


1678 .— rrto/ qf ihc Earl ^Pembrcfke, [IBIS 

llereopoo the House made the eusuiag Or- 
der s via. 

** Upon reading the Petition of Philip earl 
of Pembroke ; shewing, That, by an ioffuisition 
taken before the coroner of the county of Mkl* 
dlesex on tlie 11th of February la»t, the said 

in the evening, whilst he was at the door Caking 
bis leave, the earl- of Pembroke coming hy^ 
came up to the door, and with bis fist, without 
any* provocation, struck the said Philip Kicaut 
such a blow upon the eye, ns almost knocked 
it out ; and alterwards knocked him down, and 
then fell upon him with such violence, that be 
utmost stifled him with his gripes in the dirt ; 
and likewise his lordship drt\v his sword, and 
was ill danger of killing him, had he not slipt 
into the house, and tiie liuor been shut upon 
him : The said Kicaut humbly begs time this 
House will be an asylum ro him, uikI give him 
leave to proceed against the said earl of rein- 
bvoke as the law shall direct, that thereby he. 
may have chat security and satisfaction the law 
allows.” 

Tho Petitioner upon oath at the bar, averred 
the Petition to be true ; and made a narrative 
of the whole business. 

The House upon consideration thereof, or- 
dered, That the said Philip earl of Peinbioke 
shall give scciiricy by recognizance of 52,000/. 
to keep the peace towards the said Philip Ut- 
CHut, and all other his majesty’s subjects. 

The carl of Pembroke declared in tite liutisc, 
Tiiac he would wave his privilege, and answer 
any proceedings at law as the said Philip Ki« 
caut shall bring iu this case. 

Then the earl of Pembroke entered into a 
recognizance before the l.ords in parliament ; 
viz. 

Philippiis comes de Pembroke rccoguovit 
^ se debere domino regi duo milliu lib. Je- 
' vuri ex bouts, terris ct catallis suis, ud 
* usiiin doniiiii regis.’ 

l*he condition of tlic alioeesaid recognizance 
is. That it' the said Philip earl uf Pembroke 
shall keep the peace, towards the said Philip 
Kicaut and all others of his majesty’s subjects, 
during the spac^ *>f une year, liieti tbui recog* 
nixance to be void ; otherwise to stand in full 
force and virtue. 

This being done, tlie House caused the Petr- 
tioner to be called in ; ' and the Lord Chancel- 
lor told him, That the earl of Penibri>ke hud 
declared, that he will wave his privilege in Hiis 
case ; so be is at liberty to proceed at law if he 
think fit : As to the other port of his Petition, 
this li^HJse hath taken a coarse for the securing 
of his }>erson during tlie time of his proceeding 
at law against his lordship ; liis lordship having 
entered into a recognizance to the auig, of 
3,000/. lor the keeping of the peace towards 
him and all other of hia majesty’s subjects. 

November 37. The House being tnlbrined 
of a quarrel which happened Intel j, between 
ibcwail of Pembroke and the carl of Dorset ; 
It is ordered,- That the gentleman usher of the 
black rod do give uotice tfi the eari of Pen- 





liiQ - 

yl ^gPwkttUii ■hnwl with AtdMtli oT 
NatbMiel Cony, gwitlwHin, and prayint tha* 
t^saidaimer flmbtjpaiiiiCft^tpcfdj my 
Of rayiUBatipa and trials It k ordrmlp Thai 
It be, and k bartl^p lafenred ta the Lords 
coBsoiittccaappoiaiad lo consideff of tba |irt» 
viicges of the Peers of thk reaka, dre* to muk* 
aiiiie aadccawider irlMit bath been dooe in the 
Me casesf and wtiat is fit to be done in this 
caiei thtir lordships hatiog power to send fiir 
the record of the coroner^ and are to make ' 
report ii|ion the ahoje matter/’ 

JUbrcA 2. 

Ordered, That all the aasistanU now pre* ‘ 
sent, vis. the Lord Chief Justice of the court 
of Common Picas, the Lord Chief Baron, ba« 
nm Thurland, and bis majesty’s Attorn^* 
General, do assist the Lords commutpes for . 
privileges, in the consideration of the manner 
of the trial of the earl of Pembroke. 

March d« 

The Lord Privy Seal reported, That the 

broke, that he attend tliis House presently ; 
end that Mr. Lloyd and the footman be sum* 
mooed to appear nresently, to give this House 
an account bereoh 

In the mean ume, the earl of Dorset gave 
the House an account, That on Wednesday 
last, late at night, the earl of Pembroke sent 
one Mr, JJoyd who told him, That the earl of 
Piembroke desired him to speak *wiih him, at 
Mr. Locket’s bouse. Hie earl of Dorset ask- 
ed, Whether the earl of Pembroke was toberl 
and was answered, Yes. Aud when his lord- 
ship came, he found the earl of Pembroke in a 
low room ; who told him. That he had done 
him an injury; therefore he would fight him. 
The earl of Dorset asked him, Where, and 
when f The caii of Pembroke told him. Now, 
in this room ; and then laid violent liends upon 
him* And the earl of Pembroke’s fbounao 
took away his sword from hk side; but Mr« 
IJoyd closed in, and parted them: And to hk 
lorcMiip got loose from him. 

The earl of Pembroke being oome, standing 
in hk |dece; the Lord Chancellor told him 
what an account the earl of Dorset had given 
SO the house* 

•*rl of Ponbfoke nid. Ho nmanbottd 
no such thin, ; hut coufotsed ho dosind to 
■pooh with tbo onri of Dontt sibont botincss, 
bat hod no intent of fightin, ; ond Umt tbo 
•art of Dorset bad two non with him, and 
that faia own stmnt took hit twonl away. 

ThaMoosodbccted tba carl of Dorset to 
sdato Mgpnn, h the. ftescjpco of theo^ of 
FcnhcMa^baopthasd httwMh then. 
both thaee lords ■ withdrew thensd^ The 
Ibsosoi takiac this busiaai* iatn oo nw d en i i oo, 
and how flsnra the honour of tins Boom was 
s, n^ theso Ordn* ioUois- 


_ btttnrmMmiiM of th* 

SStT^ o^^nashi ^^ mS Un out of 


___ the 

Dcmut .It is ofAneiiy Vytto Loiftt 
emuTf. 


howdeond ooosidt^ the nnior 
Bwnhioko, to tkMt ssfwrsd; an^^ . . , 
of pt^ents, thM ore koinWiy 
Umt the way for lb* siiid •»! s tiisI C Mwl* -Ik 
ba.by oommiisiaa of Oyor aadTenoi^cHW . 
issoing ooder the Or«Mt Seal to .«oMi^ 
art, before whoot the said-eori Wi 
ad, and the said indictment 
grand j^ry to be enpoanelled for thntpn r| | |i |i |, 
andiftbe indkenwnt shall bo lofiodf thot^lWl' 
wboU record be returned into porlinfndnt in 
due form, and bis moiesly be dctiied to nwnsfr 
a lord'higlMteward for tbm tinm to be 
od, that the said earl may receive bis triatin 
fuU parliameot by all the peers; and ihot in 
order thereunto hu ssijesty oe forthwith desir* 
ed by the House to issue such a oonunitrioft of 
Oyer aod Terminer. 

Ordered, Tnit this House agrees with the 
committee in this Report. 

Ordered, by the Imrds spiritual and t«mp^ 

and temporal io parliament assembled. That 
the carl of Pembroke and the earl of Dorm 
bo and are hereby confined to thoir respeotivo 
bouses or iodgingt, till further order ; aod timt 
they, or eitkar of thorn, sand not any mes s a g e . 
or write to the other duriog their oonfiuamci^ 

Ordered, by the Lords spiritual and tampond^ 
io parliament assemMed, That Mr. Uoyd ob 
officer in sir Charles Wheeler's reipment, nnf| 
the footmen who waited on the earl of Panm 
broke, and the two footmon who waited on tip 
earl of Dorset to Lookett's ordinary on Mop 
day night lait, and Robin the waitar at ik* sail 
ordiaary, beand are haraby raqinrad to <PP*p 
ot the bar of this Houm tOiMorrow, at ‘ 
o’clock in the forenoon. 

Then the earl of Pembroke and the ami of 
Doesat were caUad again tothair plaoas. Apd 
tba Lord C han esjlo r doefattod to tham apse 
the House had ofdaradi^oodiaid on tkanstko 
commands of tbo House, not m res *n t toy 
thing farther concerning this buiinaM. 

^^embec 88. This Boose being. inovad Ip 
the duke of Bucks on babalf of tbo carl of 
Pambroka aod the curl of Dorset, now under 
eonfiaamant ip ontar of this llousa, Iqr raason 
of Sanaa difikimnoa beewaan them, ooca iieip d 
'by the oailof Pcotbrok*, whoranmndjmath not 
whatbadidsayordotothaspriof JPwwt cft 

Meodsor higkt la^ bw ». vpy pnx ^ ^ rW 
vocation th*o oSmed, aB4.^y* tw kd .ofty 
bo dilchaigad from tnooonfiipaiisotl^ lies no* 
der, and have, laeva to ntna to bis houM. at 

JWiwm : i ^ ^ . 1 \i . ' 

The earl of PorastaW dd^onog that be is 
satisfied conccniuw tki|i omttcr; a^ pmy% 
that ha may bo no ioinglir nhdor coofioeinant i 
It is otdctfd, by .tbo holds spkimal a^ tao^ 
poral in p oi l ia at^ assamWed, 
ancment tha ssnl of Dorset is ooder hi tmm 
off; and also the confinemMt Muder .iyy 

Vraton, 

4P 



Ifttil) STATETlItIttll, JftCiiAmtwlI. 1678.— [Iditt 


r^m jpAii^Wi^rtt That the Lbrdt 

^hfmW i^ do alMidhit 

HotthO. to lirotent to hii 
retdofhm thi# day passed in the 
_r'4fc«'carl of Ptembroko; and hombly to 
dbkiib llis lAnjMt in chebehatfof this House* 
Tbkt d commission of, -Oyer and Teminer be 
issued oat acooixiiiigly. 

• The Lord Treasorer reported* ** That him- 
self and the other Lords with white staves ao 
cording to the comiriand of this House, attend- 
fd his majesty yesterday, and presented to 
hm the tesoiutiun passed in the caM of the 
earl of Pembroke; and humbly desired his 
intyesty, flrom this House, That a commission 
of Oyer and Terminer may be issued out. And 
his majesty was 'pleased to give order presently 
to his Attorney-General, to issue a commis- 
sion of Oyer and Terminer aceo|||ingly.’^ 

March 19. 

The Lord Chancellor attainted the House, 
That his majesty having issued out a commis- 
sion of Oyer and Terminer, under the Great 
Seal, to commissiotiers before whom the earl 
of Pembroke might be tric^, his lordship hath 
h^ii indicted, <lnd the said indictment com- 
id^ted to d grand jury, empannelled for that 
puifKise, who hath brand the said earl of Pem- 
bfdae guilty of felony and murder. The re- 
cord and whole proceedings thereupon is. re- 
turned and brought into this House, by Writ of 
Cil^ftoroW, that so his lordship may receive liis 
trtal in fbll parliament by all his Peers. To 
thbt end, his majesty hath appointed a Lord 
Hijbh Steward fbr this time.*^ 

The f louse caused the IhdictOient and the 
ProceddiojES thereupon to be read ; and made 
these Orderii following; 

** Wbtfrens, bv virtue of his majesty's Writ 
of "CrrliOrdfi, the procbedlims apninst Philip 
earl of Pembroke ^nd Mohiin^ery, upon an 
iffdicftiietit for the death of Nathaniel Cimy, 
had’ before the commisSidtiers of Oyer and Ter^ 
piiuttr at HiekeS’ llaH, in the county of Mid- 
41M%t npoh which his lordship IS found Guilty 
of felony and murder, are broligbt into this 
Ithttse, in drder to the trial of tbo said Burl hv 
all cbe Pe^rsin Aill parliament ; It ia thereupon 
cMbred, That the tridl of the satif Rnrl drPeiu- 
broke and Mountgdfhery shall be had before 
the Peers fn parliament on Thursday the 4tii 
day df April next ; and that, in order meretmto, 


the said earl of PemMrokcr and Mpdotgo'mery 
i^notwitbstandihg at Imge, and not un^ ahy 
restraint ; it js thereimn ordered, by the lorils 
spiritual and temptml i& parliament assembled, 
That the said Philip earl Of Pembroke and 
Mounrgomery sliall be, and is hereby, com- 
mitted' to the Gentleman Usher of the Black 
Rod aUeoding this Court, by hhn to be kept in 
safe custody till furthar order of this Court : 
And this shall be u sufficient warrant on that 
behidf. 

“ To Sir Edward Carteret Knight, Gentle- 
man Usher of the Black Bod attending 
thia Court, his Deuuiy and Deputies, 
uud every of ihem/' 

April 4. 

'i'he House, taking into consideration the 
brmalities to bo obs^ved in the proceedinpi 
)f the Trial of Philip earl of Pembroke and 
Mountgoinery in Vvestminster-HaU, agreed, 
bat itie Serjeant at Arms be continued in 
he House, to osake proclamations. . That, 
after proclamation is made for all persons to 
uncovered, the Judges are not to be covered 
until the Lord High Steward ask leave of the 
House. 

Tub Trial. 

About nine of the clock the Prisoner with 
his guard came from the Tower, with the ax 
before him, Anri went into the room appointed 
for him. Between the liotirs of eleven and 
eelve at noon, the Lords, Judges, and as- 
sistants of the House, came in order, two and 
two, from the House of Lords, to the Court 
erected hi Westminster-Hnli, with four maces 
before them, and before theLdrd-Iligh-Steward 
four more, besides his own serjennt and p'urae- 
l>earcr, with Gaiter King at Arms, and tlid' 
Deputy Black-rod bearing tho white stafT. 
After obeisance made to the throne, each Lord, 
and the others, took thdr places, the Serjeants, 
with thrir ninces erect, kneeling, four on eiich 
sidr of the throne. 

Then tire Clerk of the Crow h in Chancery 
on the riijlil bond, and the Clerk of the Crown 
in the Kiog^^-Hench on the left bond, maklhg 
three reverences to the Lord High-Stei^k^ 
came up to his seat, and there both kneeling, 
the Cl4rk of the Crown in Chancery deliver^ 
the comtnisston for Uie office of Hlgh-Stcward, 
hac vice, lb hh grveu, who delivered it to 


it be, and Is hereby, referred to the Committee the Clerk of the Crown in the King's iSench to 


tor ptivile^i, to mnsider of tlit'tevertticircoin- 
ccrftmimiett and Vtaethbd* of proceed* 
ioji^i and turamon. of witnenes iM;('‘C»!>nrjr to be 
on, in order fo tbo said trial; and 
OMhlW MpdH (bdreof tio }he UdittiK’^ 

** Wboi^di, upotn an Iddfefment bMoght 
molfltt n>iHp eii-l of PMibtake and Moiino- 
" 01 ^, beTore the ConnniMionor* of Owrnttd 
Biner, his iordsiup », by the irand jory be* 
fiitf tbent en^anrtelled, (bund Mihy df htloiiy 
' 'j’the IbUeh BroccMion beins to 
/a bf CVrfferwri brtw,bt into 
'oartlndaefcrjn; Itopiieariilgthaf 



read, nod then (hey both in tbb Satne manner 
wept back to their seats at rhe tabic. 

Tben the Clerk of the Crown in tbi Kipg’s. 
Bemd* .aid as folkktretb : 

Clerk qT the Criuta, Setjetmt at ArmSj! 
make prOdamadOo. 

iSwMnif ;«f Jirsit. 'O ytet, O wt, O ji$] 
My Lord If!,b-8tewftrd bf Mbgma straltlj 
charaMh and ooraroandeUt all manner of " 
Kttii Mtpb midmbled, W feip .Hedee, liid 

ear td taa'|iMddH/o cotpmipoUi, bnto'tbk' 

Wf^uSiotkerJ bis ^tade dl^ciiidi'bihlik 'Millie 
impTt s ei ft a ' ei it . . . 



mv 




m» 



rk^ IheCrmH.^ Ci|«rQl(iSt'&«, 

God «ftV9 ib^ king. 

Then Garior nnd the U»hc|r tbnt held the 
makitig three reverence^ i« hb greet*. 


as .thisls, to a 
penance worse than 


mind It, 
.eath its#£ 


outlives bis ciwu .honour ca|i '.bajriji|' v^t| 


. . - P V«*»l 

Oumr oi^ l>l» kne«, preseutetl him the wliite joy ui Hhatwevor else ho jlm^' 
**”* ®j* Bwee delivei^ to the U»her, Iij lucb a state and conwitptIM. 


who likewise kneeled to hold the samei during 
the rest of the ceremony. 

CUrk of lk€ Crown, St-geaiit at Anus, 
make procTamaiimi. 

Serjeant. Wytord Higl Stcward of England 
his grace strauly chargetli and coumiandeth all 
manner of persons here present, to be uncover- 
ed, upon pain and peril shall full thereon. 

Then tiie Clerk read the Certiorari to the 
Commissioners, before whom the Indictment 
was found, to return the same into the ilouse 
of Lords \Mth the leturn in Lee vetba. 

Clerk jgf the Crown^ Carolus, Virtnte, 
&c. Segeant at Armi^ make proclamation. 

Serjeant, O yes ! Consuble of the Tower 
of London, return tliy precept and writ to thee 
directed, and bring forth thy prisoner Pliilip 
^^nrl of Pembroke nod Mountgom.ery, on 
and peril shall full thereon. 

The constable of the Tower of London being 
a peer, by sir .Tohn Robinson his Lieutenant 
returned his precept, and with the. ax borne on 
bis left hand, the edge from him, the earl of 
Pembroke was brought to the bar ; the Lord 
Uigh-Stewurd of England Lkviiig tlien ordered 
the Judges to be covered, spake to the prisoner 
as fofloweth 



will be very fit for you|^ tordsbip to 

yourself wiiu oil Uie care and caiiuon yep 
it will be necessary for you to.ipifke pto of 
iMSst temper, and the best thoughts you 
when you come to make your deteuee";, let hot 
thu diiytrace of staiKliiig as a felon ut tbp W, 
too much drject you ; no man^s cjredit cap fall 
so low but that if he bear bis shame as be 
Aiould do, end profit by it as he ought to do, 
it is ill bis own power to I'cdeem his reputatiop. 
Tlierefore let no men d^iair, that deairep and 
eiidcavouis to recover himself again, piocH less 
let the terrors ofjustice affright you ,tfor though 
your lordship have great cause tp frar, 
whatever may he lawfully hoped for, your iora- 
ship may expect from the peers. 

It is iudecd just cause of dreadful pppi^e- 
hepsions, when you consider how strict , a^d 
jmpartiiU (he judicature is which you stan^ t|e* 


fore, aud hoiv ime 


it is Uiat auy 


- CpIJil- 

deration of your lordship’s relation or 
shall have any kind of ingredieuce hfto tnftr 
lordsliins judgment; nay, you have cause to 
frar all this will make against you, wbeB ypu 
consider bow the quality of the offender m^h 
aggravate the crime. 

You Imve reason to fear and be dismayed 


• js via s m*«s0vpe iVits ivaiaB naw wiWM9^W 

Lord Hi^h Steward, pSarl of Notcii^bam.] ^aio, when you consider how severe, and bqw 


My iordol Pembroke, Your lordsbip is now 
brought before tliis great assembly in order lo 
your trial, wherein you liave to maintain all 
tliat can concern you in this world, your estate, 
your honour, and your life itself. Tliere is no 
less a crime charged on you, than the murder 
of one of the kin|fs subjects ; and this is ;not 
charged on you by common voice and fame, nor 
by the growinj; rumour nf the multitude, but 
by the grand inquest of this county, which was 
made up of gcntieinen of good quolity and con- 
sideration, Thougli r.ll this amount to no 
more than a bare accusation, (for God forbid 
th^ they w ho neither did nor could hear the 
evidence on botli sides^hoold any way prejudge 
your trial by their partial examinfitiun) yet hath 
produced tj^ presentment of such a crime as 
IS a^nded with .extraordinary and unusual cir^ 
camstances. 

Aad pow for this fact^our lordship is to he 
tried in full parliament, and your arraigooient 
is to be macle as full as solenialy as is pos- 
siUa. The king (who have a itrict ac- 
count of the bloc^ ..of. the oneanest of hip sub- 
jects, bp whmnsoem it is abed) bath for this 
porpoae appoi;^ an hhjjhi^steward : and now 
jmiormm js tohi .tri^ aot by a. ae^ect 
awbfirpri^M^ bet hj the whole IShase pf 
Teeisiwkare met logfHhqr to make ipvwi- 
lion w Uood. 


iuexorahle the ruts of law is, in the case pf 
blood; aud how certain it is that the Lords 
will make that rule of law the nieasitre of your 
life or death : But yytrt, luy'iord, tliere areotber 
«x>jisidera(ioDs inay suppport you. 

Your lordship may be sure that they wjlll 
receive no proof agaipst you, hut direct apd 
positive eyidt;ncc ; it will not be left to aoy 
proof, but such proof as by the manifest fitlaib- 
neiM of it deserve B to be called evidence,. In 
tiie next place, your lordship shall suffer . no 
prejudice for want of counsel, for where there 
are any ariv.ai|ta||;ep that the law can give ye^, 
this court takes itself obliged in honour to put 
you in mind of it ; * nor can yopr lordipjlp 
suffer an inconvenience, by Imvjng cocnsgl to 
plead against you, for no argiinieujts^ plgil 
con pervert their bwdsbips’ justke ; ji^op/ihall 
not mil hy the charms of efoqueuc^ ; nqthieg 
shall load or press you hutr crime; 

god even that burdc^ may .hel. alleviated, if 
there be any rpom foy aq jthaj^iaentj to far as 
it doth not eoiuradiqt wheftliey owetoibc kiue, 
to theipselve^to jtbih|w, and to the justice of 
the .kingdom. 

Hearken therefore (my lord) t^ your indiq^ 

• See. the Notes t« the Cases of Don Pan^ 
iapii SL atfie, vol. 5 . p. 4 aff, end of Twyn p. 
fits, o.f this volume. 
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#Mniwitli|Nitieiie»siifl ttletition, gm no in- 
.^(errnpliorii the conniel or witnetfCi ihet 
^egvdmt yon, and reterre wbal you Imvo to lay 
MrynwMf Hill the time come, when your wu- 
flOfOW eliail be eaamined, and yon make yoor 
dtAnoei of which 1 will give you notice. And 
tUf you may rely upon, that when you do come 
to apeak for youraelf, you ahall be heard with 
Of omch favour and caiido/ at the matter will 
bear ; and wlien my Lord# have heard all that 
can he said on botha^dea, doubdma their lord- 
ahipa will give such a judgment in the case, aa 
it nt for you to receive, auch a judgment as be- 
comes ibis great courts and su& a judgment as 
is suitable to that known equity, which their 
lordships do always observe in all their pro- 
ceedings. 

Lora Hish Sincard, Read the Indictment 
to my Lorn. 

CUn^k of' the Crown, Philip earl of Pem- 
broke and Montgomery, hold up yoor hand. 

Which' he ol^ed by bolding up bis right 
hand.* 

* In the case of lord Mohun, (a. d. 1603, 
tnfre, the Lord High Steward (marquis of Car- 
soartficn) addressiiiK the prisoner liefora bis ar- 
raignment, said, * My lord Mohon ; I am to 
let your lordship know you are not to hold up 
your hand upon your arraignment.* And the 
subsequent prautice seems to have been agree- 
able to that dircotion. Lord Delamcre, pre- 
viously to bit arraignment, (a. d. 1686, it^ro) 
f bougfic it worth while to make a special ap- 
plication on this point. He asked, ** whether 
a peer of England be obliged by the lows of 
this land to hold up his band as a commoner roust 
do.** Upon which Jefieries the Lord High Stew- 
ard said, My Lords, this being a matter of the 
privilege of the peerage it is not fit for me to 
determine it one wav or the other,** Fthc trial 
was in the court of toe Highr Steward]*^ but 1 
thiiik I may acquaint your lordships, that in 
point of law, if you are satisfied this is the 
person indict^, the holding or not holding up 
of tlie hand is but si fonniuity, which does not 
signift much either way.” See the Trials. 

The duke of Norfolk, aa/e, vol. 1, £*959, The 
earl of Arundel, vol. 1, p. 1859, The earls of 
Esiea and Southampton, vol. 1, p. 1336, The 
.oouiitest of Somerset, vol. 9,p. 064, The earl 
of Somerset, vo}. 9, p. 967, held op their bands. 

It dogs not seem that ford Audtey did so. See 
vol.3,p. 468. 

Blackstone says, When the. prisoner is 
br^ht to the l^r, be is called upon by name to 
bom up his hand : wluch though it may seem a 
uiniiig circumstance, yet is of this importance, 

' that by the lioldiagup of his hand roaif at de 
psrmie^ and he owns himself to he of tlmt 
kuune by which he is esUed. {8% HaL P. C. 

819.] lloapcverit is not an indispensible cere- 

^ L A-i l — J - 1 ^ I 

ly for the 

.. . , . - . , - . nny other 

acknowledgment witf answer tte purpose as 


819. 1 However it is not an uuliipensibl 
imony ; foiv calculated merely 

purpose of idenufying the person, ai 
acknowledgment will answer the poi^ 
well t therefore, if the prisoner olwitoai^y and 
putUcntptttously refuses to huM up hit hand. 


Cl Yeu stand indided by the i 

of^hihp earl of Pemhtokeand Moutgooiety, 
late bf the parish of St. Martin*! in Che Fields, 
io the county of Middlesex, for that you not 
having the fear of God before your eyes, but 
being moved and seduced by the instigation of 
the Devil, the 4th of February, in the SOtli 
year of the reigp of our soverei^ lord Cberles 
the secoD^ by ihe grace of God, of England, 
Scotland, France, ara Ireland, king, delender 
of the faith, &c. with force and arms, m tte 
parish aforesaid, io the county aforesaid, in 
and upon one Nathaniel Cony, gent, in the 
peace of God, and of our said sovereign lord 
the king, tlien and there being, feloniously, 
voluntarily, and of your malice forethought 
did make an assault ; and that you the said 
Philip earl of Pembroke and Montgomery, 
with the right fist of you the said Philip, fire, 
the said Nathaniel Cony, in and upon the 
left part of the bead of the said Nathaniel 
Cony, then and there feloniously, wilfiiUy, and 
of yctir malice aforethought, did strike and 
bruise him the said Nathaniel Cony, with your 
right 6st aforesaid, did beat and throw down to 
the ground ; and that you the said Philip, &c. 
the said Nathaniel Cony so lying upon the 
ground^ in and upon the head, neck, breast, 
belly, sides and back, of him the said Nathaniel 
Cony, then and there feloniously, wilfully, and 
of your malice before-thought did strike ami 
kick, by reason iif which said kicking and 
bruising* of the said Nathaniel Cony on the 
said left part of the head of the said Nathaniel 
Cony with the said fist of you Ihe said Philip, 
&c. and of the beating and throwing him 
to the ground aforesaid ; and also by rea- 
son of kicking of the said Nathaniel Cony, with 
the said feet of you the said Philip, &c. on the 
head, neck, breast, belly, sides and back of 
the said Natlianiel, he the said Nathaniel Cony, 
from the aforesaid 4 th of Feb. in the aforesaid 
year, to the 10th of the some month of Fe- 
bruary, ill the parish aforesaid, did languish 
and languishing did live ; on which said 10th 
day of February in the year aforesaid, he the 
Mid Nathaniel Cony, of the striking and 
bruising, beating and kicking died ; and sa yeu 
the said Philip, &c. tiie said Natimniel Cony, 
at the parish aforesaid, in the county afoi^ssaid, 
in manner and form aforesaid, feloniotAiy, 
voluntarily, and of your malice forethoo|pit, 
did kill and murder, against the peace of our 
said sovereign lord the liog, bis crown and dig- 
nity. How say you, Philip earl of Pembroke 
and Montgomery, Ate you guilty of this felony 
and murder whereof yon stand mdicted, or not 

Notfuilty. 

C/. ^ Op. Culprit, How will you be tritdf 
By my peers. 

buteonfesses be is the person eemed, it is fiilly 
suflSdetit-* [Raym. 406.] See more efthlu 
in Dlburne*scase, ante, vol. 4, pp. 1868, 1889. 
See. alto Hawk. PI. Cr. Book 8. o. 8|^ su 8, and 
the Case of.Lord Staffonii 4* 9, 1^60^ 
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"‘Ck Cr. Ood Mod joa • good d«liwt^ 
AAce. Sm€Ut Amnmhe podanuilioii* • 
Scffj. O j«i| if my ooe will gire evidence 
for our S'kvereigii lord tbe king egeintt Philip 
eurl of Pembroke md Monigomery, the nri- 
tooer et the bar, let them come forth and itir y 
shall be heard, for tbe prisoner stands at the 
bar upon his deliverance. 

Then sir William Dolben, knt. the king’s 
Serjeant nt law, recorder of the city of London, 
opened rlie Indictment thus : * 

Sir IViitiam Dolken, Aay it please your 
grace my Lord Iligh-Steward of Englaods and 
the rest of my noble lords : 

Philip earl of Pembroke and Montgomery 
stands iodicted, for that he, the 4th day of Fe- 
bruary lasCin the parish of St. Martin’s iti 
the Fields, in the county of Middlesex, of his 
malice forethought did make eti esseult upon 
one Nathaniel Cony, in Ood and the king’s 
peace there being ; and that he tbe said Philip 
earl, &c. with his right fist, on the left pert of 
the head of tbe said Nathaniel, then and there 
feloniously did strike and bruise, and with his 
right fist aforesaid him did cast and throw down 
to the ground, and being so on the ground, with 
his feet did kick and strike, of which said striking, 
bruising and kicking, the said Natlianiel Cony, 
from the said 4th of Feb. to tbe lOtli of Feb. 
following, did languish and then died : and so 
thejjurors do upon their oaths say, That the said 
Philip earl of Pembroke, &c. the said Natha- 
niel Cony, at the parish and county aforesaid, 
feloniously, wilfully, and of his malice fore- 
thought, did murder against the king’s peace, 
his crown and dignity. To this iiidictiucnt the 
earl of Pembroke hath pleaded Not Guilty, 
and put himself upon his peers for his trial : 
We who are of counsel tor the king, shall 
produce our evidence to confirm this aexu- 
satioii: with what it is, and of what nature, 
his majesty's Attorney- General will acquaint 
your gracej and the rest of you my nulde hnds. 

Then sir WiJlinro Jones, Attorney (ieneral 
(who being called by writ, ns astist'ant to the 
House, was within the bar), opened the evidence 
to this effect : 

Ait, Gtn, May it please your grace my lord 
high steward of Fnglaiid, and the rest of my 
nwle lords ; Philip earl of Pembroke and 
Montgomery stands here indicted for the mnr- 
der of Nathanael Cony: That my lord of Pem- 
broke was the cause of his death, I humbly 
conceive, will need very little oucttion before 
jour lordships, for we have such proof that it 
was his hand threw him down, ana his feet that 
trod upon him and kicked him, which was the 
cause of his death, that it cannot be denied : 
but whether or no this killing amount to mur^ 
der, may be a matter of fbmier tootroversy ; 
and 1 bold it my datj to acquaint your grace 
and my lords, what the proof is, and tlien what 
wo have to odbr to prove it lo be an ^Rhaet 
oven of this nature. 

Mj loR^ I know to maintain an indictmieiit 
of ntiirder, there mnR be a proof of malice ; 


but die law is plain (your lordships knew, end 
aj lords tbe judges will tell it you) that ihare 
ate two sons of malioa ; ibo one is malioe ey- 
possed, and that is wlien a man can to proved * 
I to have borne beftire-band an til will and ba« 

I trad to the person be killed s this sort of malioa 
I we pretend not to be in this case : but tliere is 
another sort of malice, which also in Inw gives 
the deiiamiiiacinn of murder la the kiUhig of a 
man, which is maliea implied, when any one 
shall without any provocation given by the 
party slain, bring nnotber by violence to bis 
oeatn : for our law siippoieth, and iliat upon 
good ground^ that no man without a provoca* 
tion woold kill bis brother, unless he had ma* 
lice to him before-hand; and that is tha malice 
that falls out to be the ingredient of this case, for 
the poor unfortunate gentleman that was killed, 
did not for ought that did appear to me (and 
I have had all the proof given at the corooerV 
inquest under my examioatioD^ give tfie Ihast 
provocation to this noble loro. Some have 
thought that a person might be tuilty of nrali^ 
cions murder, though the party kUled had given 
the murderer a blow ; but I shall not contend 
for so strict a construction of a provocation, for 
there was not in this case a blow struck, no nor 
an angry word given : all ihst 1 can find emna 
from Mr. Cony was, to complain that wfrtehd 
of his that came bito the company with hlnr^ 
was tamed out of doors ; and sure such a thing 
will never he taken to be a provocation, at 
leastwise such a one as will take away malice 
implied. 1 shall now (my lord) ^ive your lord* 
ships an account of tbe nature of our evidence, 
ns to the fact, and that (my lords) in short ; for 
as I shall not use any nttravaiion afmve what 
the cause requires, so' I imisII not tire your grace 
and my lords with any long speech, out barely 
open the evidence, and tell you in short what 
will come in proof betbre you. 

It was OB Sunday the of February, that 
my lord of Pembroke and his company were 
drinking at the house of one Long in the Hay* 
iiitirket, (I am sorry to hear the day was no bet- 
ter eiiipinved by them) and it was tl»e misfor- 
tune of this poor gentleman, together with one 
Mr. Goring, to come into this house to drink a 
b#;ttle of wine ; my lohl of Pembroke saw them 
coin*iig in, and knowing Mr. Cony, was very 
importanate with him to join company : lih at 
fiw.t rafosed, because of his friend, afid told Itis 
lordship they had business together; but node- 
nial ho would take, and so at last they did. go 
into my lord’s room. After some distfinoS of 
lime, when it was near It of the cbWk at nij^r, 
tliera fell our a difieranee between my lord end 
Mr. Goring (the gedtUgnan ibait caliie in ditli 
Mr. Cony), who, it lieefliHi; gfive my lord «>f Pem- 
broke some words which' provoked hhn to ex* 
press Itis distaste of thOifi, by throwing a glass 
of wine in tiiefoee;' which fiijury Mr. Goring 
so far resented, as that be was shout to dthw 
his sword, but was pravenic d by some of the 
company, and put out of the room to jv^d fitr- 
ther miMhM Thi. gentlemiui Mr. Cony tlMt 
was kilM, wm not atnU cooeerpM in ttemw- 
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^itfcreac^, but on|^ desirecl to fp out mom than was fit' for us have done ; after 
oM|ie |<^;t1iat he might look aft« bis fiicnd, that, if It your pace, I offer^ to set 
wW#M inthit out of doors, be knw not why «io«» Mh Cony at hislodgibgi, bat be wm so 
( irahoult tH? provocation, as yo,u will hear by eery ceremonious, that be yrould see me at 
why). Joy ford ef Pembroke fiiUs upon him, home ; it seems Long!s house, the tavern in tl^e 
|||Hms him with one blow to the ground, 'and Hay-Market, was in the way, and Mr. COny 
when be was there trod upoi^ ^un on his back, would needs have us drink another bottle of 
on his belly, on his side, and kicked him so wine ere we parted : It was late, and the door 
that the poor gentieotan fell iotp a swoon, and shut, but we knocking pretty hard for admit* 
was after son^ time with some dbhculty brought tance, did gfrt it opened, and as soon as the door 
to hipiself Minn : After they had perceived was opened, Mr. Cony went towards the bar, 
there was Ufa in him, they lined him up, and anti made some noise, being in drmk; my 
laid him down on some chairs dmt were in the lord of Pembroke was then in a low room in 


room, and ihinkiog too much had been done by 
them already, they take ihcsr i^ves of him, and 
cominitbim to the care of the drawer^ He was 
not (as it should teem) so carefully attended by 
the drawer, vthose ignorance could not look 
after him as his^conoitiou reipiired, and so fell 
down off the chairs again divers times. After 
some time, early in the morning be was carried 
away in a sedan to his own lodging, and being 
there put to bed, at he grew a Tittle more and i 
more recovered out of his stupefaction, so he j 
grew more and more in pain, and sent for doc- * 
tors and ohirurgeons to consult with, by whom 
be had ali the means used that was possible to 
have Mved bis life , but it proved there was so 
much blood forced out of his veins, and gathered 
into one place of bis body, by those blows and 
bruises, Uiai he could not he recovered, and so 
after a week’s time passed in intolerable pain, 
died : but yet all the time of his dying, and 
even constantly to his death, he did complain 
that it was iiiy lord’s bruises brought iiim into 
that condition. It will alto be proved, that 
after his deutli, ujion view of the body by the 
coroner and. his jury, there was the appearances 
of those blows and abuses, by brood bruises in 
Mveral parts of the budy, and this some uf the 
jury will testify. This in short is the matter of 
the evidence, which we^hi^khriefiy prove, and 
then submit it all to your lordship’s judgment. 

X. if. Si, Cull the witnesses together, and 
speak out, Mr. Attorney. 

An, Oen. Those we shall call first arc Mr. 
Henry Goring, Mr. Uiebard Savage, Mr. Jolm 
Shelly, and capt. Fits-Patrick. 

a, Cr, Tlio evidence which yOu and ■ 
every one of you shall give fur our sovereign • 
lord the king, against Plnlip earl of Pembroke 
and Montgomery, the priimncr at the bar, | 
shall be the truth, the whme truth, and nothing 
but the truth : So help you God. 

X. H, Si, Mr. Attorney, whom do yon 
heimwithf 

Oca. Mr. Henry Goring. 

X. H. iSl. Stand forward. Goring. 

Ai$i, 6tn, Pmy,^ sir, ac%uaiat my lords ef 
shtmnnnerof your penuug wi|h Mr. Cony to 
and whajt happened there. 

X* BT. Sir, you mast apeak so loud that 
1 mav hear. 

Coring. Jit, it piMi. jour groc^ )ir. 
Couj iad I 4 mI .SiMaji th. 3rd of Fob. 
iMt^diMiatli, «f nw veij luiuUiaro, 
andlmiaft iaemnoailv eonfiM^ ve had drank 

% 


the house, and knowing Mr. Cony (as 1 
thought), came and asked him if he would 
comein and drink with him ; he replied. My 
lord, I am with a friend, and we have some 
business together! Ac lengtli my lord asked 
roe veiy civilly to come in, and we did after 
some ittne come in ; and when we were in, my 
lord drank to me as 1 remember, and we 
stood round the table awhile, and at last sat 
down in some chairs, for we were not so much 
ourselves as to be able to stand all the while ; 
then there was^ it seems, some dispute between 
my lord of Pembroke and me, wherein my lord 
did conceive I had done him him some injury, 
and threw a glass of wine in my face 
An, Oen, What kind of discourse was 
that, pray, Sir ? 

Goring, Truly, may it please your grace, I 
cannot remember all the discourse, because I 
was so much in drink at ehat time ; they say, 
it was about families and play, 1 cannot po- 
sitively say what it was ; out after my lord of 
Pejnbroke rose up to drew his sword, and 1 
laid my band on mine. 

An, Gen, Well, Sir; and what followed 
then } 

Goring. Captain Savage stept in between 
my lord and me, and the drawer came bustling 
about, and took me and slioved me out of the 
room ; while I was thrusting out I heard a node 
behind me, and 1 saw my Li>rd make somewhat 
towards Mr. Cony ; but mon I canOot say 
virlmt was done, because Mr. Savaj*e was be- 
tween my lord and me. When I was out of 
the room I found my sword gonc,'aiid my bait agd 
periwig ; I then made a noise at the Jooru and 
would not go away untill I had recovered my 
things ; the man of the housa n as in jbed, ft 
seems, (for he was then undrest and in his niglit 
own^came and asked me what was the matt^ ? 
tola him, 1 had been in the room with my 
lord of Pembroke, where } had received some 
ill usage, and had lost my hat and periwig; 
and they had broken a piece of my sword, and 
had taken it firomme, which I desired to have 
agab ; and, said I, Mr* Cony, I *doubt,. is in 
danger,.for there ia qnamllmg within, and t.dr- 
sired to come in taste wjbat tliey did with hhn. 

AUm Oen, Sifp when yon came in, 

whatihaai 

. ^^3^* themasierof the ho,i^ 

dkldlesiraroeio^uicoa room, and e gemi- 
.ragan, Us aiuer, as I after umtmiomis 
.^favasme to gp mto fmpihtr raoni, and 
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cite 


protiiiised they would bring Mr. Cony to me ; I 
upon which I went info a room thtniby. hut itj 
wfia long before 1 beard from them ; and bemg 


under some impatience, they at last come one 
toH me, Now, Sir, you umit go Jb, if you 
please ; When I came do, 1 found A ^nUemaii 
lying along upon the chain, and nobody else 
in the room ; I began to be suspicious, for I 
was then as I thought somewhat soberer, that 
he bad some wound, and took the candle and 
walked about him, and would fain have awakdii- 
cd liim, but could not by all my endeavours ; < 
tlie drawer told me, he was only dead drunk, 
and would in a little time come to liimself ; 
upon which 1 desired them to lay some 
blankets upon him, and some pillows under 
him, and set some more chairs, to make the 
place broader, that he might not fall down, and 
I ordered the drawer to be sure to watch with 
him till he awaked, and make a good fire, 
which he promised to do. — ^The next day Mr. 
Conv sent to my lodging to come and see him ; 
but t did nut that day, because I did go out 
early, and did not return till late ; but the very 
next day after (being Tuesday), when I came 
to him, Harry, said he, 1 was very much abysed 
the other nigtit in my LordS company ; I am 
sorry fur that, said I, with alt my heart ; and 
asked him how he came to be abused ; My 
lord of Pembroke, said he, threw me ddwii, 
and there somebody trod upon me and kicked 
me, and he shall know that he has abused me, 
and that T expect satisfaction for it. 1 hope 
you will Jet him know so much, and carry him 
a challenge from me. Mr. Cony, said I, who 
did trend upon you ? 1 know not, said he, for 

1 was in a swoon ; either my lord of Pembroke, 
or tome of his creatures for him. I never had 
the honour to know niy lord of Pembroke be* 
fore, nor above one or two of the gentlemen 
that were with him then in the company. 

Ati, Gen, Sir, had yoa any discourse with 
him afterwards ? 

Goring, .Yes, every day till Thursday at 
night. 

Att, Gen. Did he complain of much pain ? 

Goring. Yes, constantly in his belly, his 
sides, and his shoulders. 

Alt, Gen What did he fell you was the 
cause of his death t 

Goring, He said it was my lord of Pembroke 
that had done him the injury in throwing him 
do.wn ; who trod on him, or kicked him, he 
Cobid not tell, but said, my Ixird should answer 
for it, to him. 

Alt, Oen, Do you remember what part he 
coimlaiued of most ? 

Gorit^, Ris belly. 

■AtU Gen, And what else ? 

Goring, I think his sides and shouldtfri. 

Alt, Gen, What dittance of time was it he- 
fwieen your being thrb'St bot of the room, atifl 
yOur coming in, Und fiiiifi^ him upon the 
chairs. — Goring, About halfan hour. * 

H, St, Mr. Gormg, vqu say you saw no 
•croke given by my lord of Plsnbroke tiD 'Mr. 
Cony ? 


r saw my mako totuanb him, bat Mr, 
Savagtf ikas httwfen mV, Ipi^ bad me, aU4i 
was put out of the rooin. * 

L, H: St. Yod did Mr. Quay charge 

my Lord wifh kicking him, or/ stami^ on 
him f ^ 

Goring, He did not in ihy hdarin|; i^iige 
him with stamping on him, but that, mi dhtir 
him down, and tmit then some one tftd 
him. 

Ati. Gen. My Lords, we have done with 
tills wiener. 

L. H. St, My lord of Pembroke, wiR year 
lordship please to atk th^ witness that s{»bke 
last any tmestions, for nUw is your time f 
E. of P. No, my Lord. ./ ’ , 

Alt, Gen. Then we d^rd SavagO may 
bo examined : Mr. Savake, pray dO yem 
quaint his grace and niy turds wngi you kilm# ' 
of this business. ' ^ 

Savage, May it please yoUr gcbce, I in 
company with my Lord of Pembroke, at Mr, 
Long's house in the IIay*market, , when Jtfh 
Cony came in, and making a great fiotse at the 
bar, my lyird of PembroKC bcil^( in a fob'dr 
room, looked cut at the door, and.. seelng'Wbo 
it was, my Lord saliited him very kindly, had 
told him he was glad to ieo him, and destfwd 
him to walk into his rou)n. Mr. Cmi/ tuld 
him he had a friend at Uie door, inid ddsired 
his Jordsliip to admit hifn, wh|cli my Lord 
braced very kindly : and then Mr. Cony goes, 
to the door andcnlli MV. Goring^ desiring him 
to come in, and they came toj^thtr mtd the 
room ; mV i.ord desired him to sit down and 
drink a glass of wine, which they did, and after 
soma time falliug into discourse, Mr. Goring 
began to make use of some impertinent lan- 
guage to my fx)iid, ahd amongst^ the rest told 
him he was as or a batter gentleman 

than be was. 

Alt, Gen. Goring did f 
Samge. Yes, Goring did; opon which tny 
liord threw a glass of wine in Ins face and im- 
mediately stept buck and drew liis sword t Mr. 
Goring was goine to dHi.w* but 1 came op to 
him, and took his swufd frotn him, and broke 
a piece of it, and upon my persuasion my Jjord 
put up his sword acarn ; but for fear th^pre 
might be mdre words f I Cook Mr. Coring in 
my arms, Und shored him but of the room : 
and whilst T wUs tbrostitig him out of doqr^ 1 
heard a noise of a bUstle behind me, and Icnv* 
ing the draWer t6 keep Mr. Goring onl,^ I skw 
my Lord of Pembroke ntrlke Cony , Hub his 
right hand, who immediately foil ^wp,, and 
then gave him a kibk ; and so upon that, find- 
ing him not sUr, 1 took. Cuny, being on 
the ground 0^ iind,my Loril together, for f was 
not ttrong enougb'to dolt myself) and laid him 
on the chairs, and covered him up warm, and 
so reft him. ^ 

Att, Gen*. You say, my Lord striiek ban d 
btowf . , ..... 

Sanage. Yes, hO did siriko bimv ^ , 
Att. Oen, On what part f 
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^ , I on tbo liwe* 

You Ukji 8ir« my Lord of Pem- 
brOWdid kick him when he vrnt upon the 
gfbbnd Yee. 

An* Q^* Did be kick him once or ofiener i 
' WMif. But ooc^ that I sew. 

AiLvren, Prajf Sir, on whet part was it? 

SovMge. Somewhere on the boay, but 1 can- 
not tell what pan. 

Aii* Oen, With what force did his leg move? 

Savage. Not with a very great force. 

Aii* Gen. How iiigh was bis leg lifted up i 

Savage. He poshed his leg with a quick mo- 
tion fo^ard. 

Aii. Oen^ When you took him up he was 
senselesit yon say ? Prayi Sir, how long was it 
ere he was brou^t to life |^aiii ? 

Savage. Two or three minutes. 

Aii. Gem. What means did yon use to bring 
him to bimself f 

• Ssmwe. We cbaled him over the temples, 
and warn things. 

Ati^ Gen. When he came to life again, did 

he speak? 

Savage. He did open his eyes, but did not 

speak. 

Ati. Gem. What followed then ? 

Savage. We laid him upon some chairs 
^ ni^^mr his poise was almost gone, that we 

illl. Gem. Did his eyes continue open after 
be was revived } 

Savage. Not long ; for 1 asked him if he 
knew me, be seemid to shake his head, as if be 
dU,aDil then closed his eyes again. 

AU, Oen, Before tliat accident, what con- 
dition was he in ? Was be able to talk ? 

He was very drunk, but he did say 


Ait. Cfen. What discourse bad he before be 
was struck down f 

Setssige. I cannot well lernember, but I think 
be proposed play to my Lord. 

' Ati. Gen. Why did my Lord strike Cony? 

Savage. I cannot tell, 1 was then putting 
Goring out of the room, and hearing the noise 
of my Lord's motion towards Cony, I looked 
back and saw luy Lord strike him. 

Ait^JSen. Woat^langu^e did he use to my 
Lord, ca provoke him to it f 

SaSHtge. 1 cannot tdl any at all« 

Ait. Oen. Did you see Mr. Cony after that 
tinuit^and what dkl he tlien say to you f ^ 

Savage. 1 went two days afterwerds "to see 
Mr. Cony, who toM me he was then in aprecty 
good GOQoition. He asked me whether my 
Mhad struck him? I told him. Yes. Triily, 
enid kdi Ldid not know that my Lord hid 
•troiqkntt, but ftndkig myself so much in pain, 
1 I had fiiUen, partly tluongb my 

drink, tad partly throsg^ my fits I used to 
have. 

Ati. Oen. Wo (my Laid) have now dime 
wkbthiiwttorim^ 

L.a.St. Mytoid orPdmbiehi^ wAjm 
eek Mr. Soioge any q omi i eif 
«rP.iro,my 


%. H. Si. Mr. Sevage, I think you say you 
eaw ray Lord of Pembroke kick bim once in 
your judgesent, was that kick of suck force as 
to rive any gr^t bruise i 

Sawetge. fdid, mjr Lord, see him kick him 
once, but^not with any great force, as I con- 
ceive. 

L. H. St. You did not bear Mr. Cony emn- 
plain my Lord had kicked him ? 

Savage, No'i for, os I told your lordship, 
when I was to see him two days after, lie askM 
me the question, and he said he did not know 
it before. 

X. H. St. Mr. Attorney, pray go on wkb 
your witnesses. 

Ait. Gen. We shall next call Mr. John 
Shelly : Mr. Shelly, pray tell his grace and my 
Lords your knowledge in this untoward aca- 
deiit. 

Skeily. May it please your grace, I was in 
the room at Long’s, when Mr. Cony aud Mr. 
Goring came in ; they were both very far in 
drink, insomuch that Goring could hardly stand, 
but desired he might have leave to sit down, 
which lie iiad : Air. Goring in a little time pro- 
poseth play to my J^rd, and my Lord told him, 
lie would throw with him for 500/. and was 
sending away for the money ; but tlien Mr. 
Goring would nut ploy: I believe (said my 
Lord to bim) you are an idle fellow, that you 
will propose these things and net pursue them : 
upon that Mr. Goring tells my Lord, his name 
was a better name than his lordsliip's, and he a 
better gentleman . than my Lord : then my 
Lord takes some wine, and threw in his face ; 
hereupon Air. Goring steps back, and drew his 
sword, and my Lord did the same; captain 
Savage steps in heiweeu them, and keeps my 
Lord, while Goring was put out of the room ; 
my I^rd then desired Mr. Cony to go out with 
his friend : Said he, 1 do not know upon what 
account my friend is sent out; whereupon iny 
Lord hit Uony a box on the ear, and that 
threw him down. 

Ait. Gen. Pray, Sir, before iny Lord struck 
him, did not Cony give my Dird some ill lan- 
guage? 

Shelly. He only said, as I told you baftwe, 
I know not upon what account my friend is 
turned out of doors. 

Att. Oen. Did you see my LorAstrike him ? 

Sheilv Yes. 

Alt. Gen. Whereabouts ? 

SMfy. On the bead, wiih his fist, or bis 
hand. 

Ati.^Oen. TM he fall at the first blow ? 

Yes. 

Aii. Gem. Did he afterward say any thing ? 

Skilly. No. 

Jiff. Cfeis. Did yon see my lord kick him? 

dbel^. No^ 

Jiff. Oen. Did yon lie my lord bold up his 
fbectodokf^-Aetb. Yes. 

AO*Om. How high? 

Sk elfy . A praaty In^t. 

Aii. Oen. Pfiywhal became of the gsodi* 
lAcnntfdi? 
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SSIetfjr. They took him op in Ihohr aifns, 
and laid him upon some chairs. • 

Ait, Gen. Did too soe him laid there?* 

Shelly, Yes. ' 

s Att.Cien, Was he senseless svheii he was 
taken up Yes. 

Ati, Gen. What was the reason, do you 
think, that Ite did not open his eyes, and keep 
them open ^ 

Shelly. Truly, I believe his drink, as well as 
the blows. • 

Ait. Gen. The one as well as the other? 

Shelly. Yes. 

Att. Gen. What then did they do wkh him? 

Shelly. They laid blankets upon him, and 
pillows under him, and laid him upon the 
chairs. 

Att. Gen, Ilow many chairs? 

Shelly. As many as reached his length. 

Att. Gen. Who did you leave him in charge 
withal.* 

Shelly. With the drawer. 

Att. Gen. Did he speak between the time 
of iiii first fall, and your going away ? 

Shelly. No. 

Att. Gen. Did you see him after ? 

Shelly. Yes, three days after. 

Att. Gen. What did he then say to you ? 

'Shelly. That he had a fit, but was pretty 
well recovered. 

Ait. Gen. When was it you saw after 
that? 

Shelly. On the Saturday after, and thru he 
Cold me the same again. 

L. H. St. Did he impute any thin® to my 
lord of Pembroke? 

Shelly. Ho said nothing at all to me of the 
ground of Ins illness, but that which i have told 
your grace. 

L. ii. St. My lord of IVmbroke, will your 
lordnhip ask this witness any questions? 

JO. of P. No, my lord. 

Ati. Gen. Then we for the king desire to 
exiuniiie Mr. Fiir-Patrick. Captain Fits- Pa- 
trick, pray tell iny lord high-steward, and my 
lords the peers, what yon knoiv. 

Fiis-Pat. My loni, 1 was in the room at 
Long's with iiiy lord of Pembroke, and my lord 
was walking about the room, and he hears a 
noise without, and steps to the door, where 
opening the door half, he saw Mr. Cony at the 
bar, who w-asjust come in, and seeing my lord, 
comes to salute hirn ; my lord returning into 
the room, said to him, will you come in and 
join company? Mr. Cony answered, I have my 
friend here, my lord ; and brings Mr. Goring to 
iny lord, who saluted him kindly, and desired 
them both to walk in : Upon which all we that 
were in the room stood^ up, and the drawer 
gave them chairs ; after the drinking about of 
w glass or two, Mr. Goring (both being drunk) 
said, amongst other discourse, I will drink, I 
will play, I will fight with any man. W hews this 
gentleman, said my lord of Pembroke, chat I 
should never hear of, or know him ? how,aaid 
Goring, (’sblood) nut hear of me? my name is 
Goring, a name and family as good as any gen- 
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tlematiS in Pnglaind. ^Diete is nobody doubtk 
it,‘said my lord. Your belters, said Goring ; 
and then my lord threw the wine in his face t 
and Gorii^ going draw, was put out of the 
room by Mr. Savage, and m;|f lord, upon some 
words from Cony, struck him down with his 
hand. 

Ati. Gen. What words were those ? 

Fit Pat. When I asked my lord tlie rea- 
son why he struck Cony, he told me, it was btr- 
cause Cony had lokJ him Goring should not go 
out of the room till he knew the reason of it. 

L. H. St. Did you hear him say so ? 

Fifc~Pai. No, not I ; but my lord, upon 
my asking, gave that for the reason. 

L. H. St. What was the reason? 

Fits~Fat. Because Mr. Cony told him, 
Goring should not go out of the room, till he 
knew some reason for it : after my lord had 
stnick him, I was on the other side of thctable^ 
and could not see whether niy lord did stntnp 
on him, or kick him : hut 1 saw iny lord's kneo 
stir, and if he did kick him, he kicked him hut 
once, for we ran in and took him up to lay him 
upon the chairs, and taking his handkerchief 
out of his pocket to wipe his face, we plucked 
out of his pocket with it some false dice, which 
we afterwards put into ilio hands of Mr. Longi 
to prove that tliev intended and proposed play; 
and after we had laid him on the chairs, and 
wrapt him up warm, w*e left him. 

Ait. Gen. Ilow %vas he after hcAvas taken up? 

FitM-Pnt. He opened his eyes, but being 
very drunk before, could not keep them open, 
but shut them again; and we made a bed for 
him on the chairv ; and having wrapped bins 
up warm, we left him, and ordered tlie drawer 
to make him a fire. 

L. IL St. Did you hear him speak after 
he was up ? 

Fite-Pat. No, my lord : Mr. Savage spoke 
to him, and nskH him, if he knew him ; he 
only looked oti him, and by a turn of his heaid 
seemed to answer him yes. 

L. 11. St. On the oath you have taken, did 
you hear him speak to iny lord of Pembroke at 
any time before he was struck ? 

Fite-Pat. Yes, my lord, he hod spoken be- 
fore, and I saw his lips make a motion towards 
iny lord, but what he said, I know no otherwise 
tlian as T said before. 

L. H. St. My lord of Pembroke, will your 
lordship ask thin witness any questions? 

JS. of P, No, iny lord. 

Alt. Oeh. We have now, my lord, done 
with the witnesses that were by when the fact 
was committed ; by all whom* youir lordships 
liear, die blows were all gpven by my lord of 
Pembroke, and io tbeir company *; they are all 
gentlemen of ooality, and therefore, 1 believe, 
speak the irutn : we will now call some wit- 
nesses that were with the unfortuoaic gentle- 
man in his sickness, whereof one was bis phy- 
•ieifltn, another his nurse, and others, who were 
often with him, and after his death had m view 
of the body. These will give your grace and 
my lords an account, that he died of those 

4 Q 
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wounds And brluiseA lie then received ; they are 
these Jour, Dr. David Bruce, Mr. Tlioinas 
Hemes, Mr. Charles Jackson, and Alice Avery. 

CL ‘tf Cr. Hearken to me, vou four. The 
evidence that you and every of you shall 
for our sovereign lord the king, against Philip, 
earl of Pembroke, shall be the truth, the whole 
truth, and nothing but the truth ; so help you 
God. 

L, H. Whom do you call first, Mr. 
Attorney ? 

Ait. Ccn. Dr. Bruce, iny lord : pray, sir, 
acquaint my lord high steward his grace, and 
my lords the peers, what your know of Mr. 
Cony’s sickness, and the cause of his death, as 
you apprehend. 

Dr. Bruce. May it please your grace, all 
that I can evidence in particular of Mr. Cony’s 
sickness is this : on Monday tiiorniiig after his 
being in company of the earl of Pembroke, I 
was sent for to come to Mr. Cony*s lodgings, 
and about ten of the cluck I came ; he was 
then in extremity of puiii in both shoulders, so 
that he could not iiicivt?, and his pains were so 
acute, that lie could not admit of touching : 
Ufnm the nlniLing of those pains by luy appli- 
cation the next day, he then began to com* 
plain of pains in his belly, but those not so ex- 
treme as those in his shoulders ; after some 
applications thereto, he complained of both, 
but ill a little time wan so cased, that he kept 
welt all night, and till nine or ten the next 
morning. The next day, which was Wednes- , 
day, when X came (o see hitn, 1 told him of j 
the comtiion report of his being kickc; he j 
seemed displeased tlmt such a thing should he 
reported, and throwing down the bed-clothes, 
shewed me his belly, but 1 could not see any 
blemish upon it then, either by discolouring or 
bruising ; ) found him indeed very backward 
in receiving remedies, but left him tlicu in a 
hopeful way of recovery ; hut I saw hint not 
after, because being sick myself, 1 could not 
attend him. 

Att. Gen, Did he complain of any hurt 
about him then f 

ih uce. Only in his belly. 

Att, Gen. Did you then sec his belly } 

Bruce. Yes, sir, for he threw away the 
clothes. 

Att, Gen. Did you sec upon his breast, or 
any where else? 

Bruce. He did not complain of any ad 
there, so T lookt not fur nny thing. 

Att. Gen. What did be complain of 'when 
you.came first to him ? 

Bruce. Only his shoulders. 

Att. CcH. And after his belly f-^Bruce. Yes. 

£. If. St. Hark you, doctor, what day was 
that you came to look on bis belly, whether he 
had any bruises or no ? 

^ Bruce. Wednesday morning, my lord. 

X. jy. St. And tneo you say upon your 
oath, you saw there no swelling or discolouring? 

Bruce. None nt all, sny lord ; I gave it m 
upon my oath betbre the coroner, and the 
lame 1 say now. 


Ait. Gen. We have done with the Doctor, 
jny lord, 

L. H. St. My lord of Pembroke, will your 
lordship examine him to any thing? 

E. o/'P. No, my lord, 

Att. Gen. Then there is Mr. Hemes ; pray, 
sir, acquaint my lords what you know of tliis 
gentleman, Mr, Cony, and first pray you tell 
his grace when you came to him first. 

Hemes. It was on Monday morning after 
this accident, about eight of the cluck. 

Att. Gen. Did he send for you ? 

Hemes. Yes, sir, 

Att. Geum How did you find him when you 
came ? 

Hemes. In great extremity of pain, ami 
very sore, complaining of pains over alt his 
body, especially on his shoulders and buttocks. 
Then the doctor, who came in soon after, did 
apply pUisters to him, and when he anointed 
him he was so sore, that he could not endure 
any one to touch him, nor could we U-li how 
to turn him in his bed, or how to place him so 
as to apply the ointment, but were fain to get, 
:i shcep-skiti to wrap him in, and by pillows, 
and a broad joint-stool, raise him up hy de- 
grees : I did then look upon his body, but saw 
no swelling or bruise there. 

L. H. St. Did you see liis belly ? 

Hemet. No, iny lord, but he did complain 
of an inward grief there. 

Att, Gen. When did he first complain of 
that ? 

Ifvmes. The tifsC ntoriiiiig when 1 came. 

Att. Gen. What words did he then use? 
tell the very words ho used, if you can remem- 
ber them. 

Hemes. No, sir, 1 cannot ; but he com- 
plained of a great soreness in his belly, and an 
inward soreuess. 

Att. Gen. Wbcrc. in what part of his body? 

Hemes. In his belly, I say. 

Att. Gvn. Well, now go on; how long did 
you cniitinuc with him? how many days did 
yon come to him ? 

Hemes. 1 came to him every day all along. 

Att. Gen. Were you with him till tlic day 
he died ? 

Hemes. Yes; there was Indeed a new phy- 
sician sent for, but I saw bim all along usually 
once a day. 

Att. Gen. Did he complain more than once 
of bis belly? 

Hemes. Yes,.all along from the first morning. 

L. ii. St, Did you see him 6peiied after he 
was dead ? 

Hemes. Yes, my lord. 

L. H. St. What i^u you say aa to what 
you saw on him then ? 

Hemes. When he was opened, in the lower 
part of his belly there was a great deal of blood 
gathered together on both tbe hypocondria’s, 
which is not usual ; I cannot tell the meaning 
of it, the physician knows that bast. 

Att. Gen. VVas it congealed black blood? 

Heines. It was of an ugly colour. 

Ait. Gen; What colour i 
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I'***! colour. ] Avery. When he came 
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ir ““““ L 1 When he came in on the Monday 

' » *** f “**•* *®*ee people opened not well stand : Sir, taidl to him, sure you ara 

i very much in beer ; no, said he. I’am 


T|V,' - J . . ' verymuen in oeer ; no, saio ne, lam verysore, 

’•'■y seWom. and full of pain : sir, said I, I believe you hare 
juf.wn. well, then, stand down jou^ for lieen in soma bad coropnny : yes. said be. I 
we haw done wthyou. , „ _ have been in some compV. 1 have 

Le. a. Of. juy lord of Pembroke, have you ceived a great deal of wrong, I am not able to 
any thing to to him ? go nor stand, I have been beaten and kicked 

T w ^11 * more than ordinary, I was never so abused in 

witness.* alt iny life ; and upon his dying bed he wished 
Att, Cjcii. lhat is Mr. Jackson. Pray to God, he bad never been in my Lsord Pern* 
you, sir, lell my lords what you know of this brokers company, for he did tbiiik in his con- 
businm : wh^ were you sent for to Mr. Cony ? science my Ixird bad been ilie death of him. 
Jackson, Wednesday, Ait, Gen. Speak that agaiiK 

Ait, Oen, What acquaintance bad you with Avtry, lie wished to God he had never 

’ 2 . T u **! Pembroke’s company, for be 

Jackson, I had a very particular acqtiaiii- did think in his conscience that he l^d been 
tauce with liini, and I looked upon lum as a the death of him. 

person of a strong, healthy constitution, and L.H,Sl, Uow long before he died was that? 

not subject to any dangerous distemper ; my ^ Avert/. About lw»o nr three hours before he 

acquaintance with him was of tw*elte yoar^ j «lied. 

standing, and therefore I must needs know him ! Ait, Gen, Did he continue sensible to the 

pret^ well. Upon the Wednesday, after this [ lime lhat he died ? 

acciefent, hearing he was very weak, 1 went to Avery. Yes, to the last inimite. 

visit Jiim, and when I came, lie told me, he had Ait. Oen, llow often did he complain of 

been troubled with very unusual swooning, and tiis pai 

then fell into one of them, but with sonic cor- Avery, All along from the time he came 
dials we revived him again, when we thought out of my Lord Pembroke’s company, 

all of us he had been dead. The Friday and All, Oen. What time did he come home ? 

Saturday before he died, I was with him all day ; Avery. About 7 or 8 of the clocfe on Mon- 
he compfained of great griefs in his belly ; he day morning, 

said, he had great torment there, and believed Ait. Oen, VVIiere and what part did he 

he had received some ill usage lately, which complain of then ? 

occasioncil these pains. ‘ Avery. His sides and all parts about him. 

Aii. Oen, From whom had he received it? Ait. Oen, How often didyou discourse with 

Jackson. lie was very sparing in telling | him about his pain ? 
whom it came from. ' Avery. Kvery day divers times, from the 

Aii, Gen. Who did he name? timehecanic home till he died. 

Jackson. He said, ho was a-drinking with Ait, Oen, And he spoke those words a 

itiy lord of Pembroke; but he was in such little before he died ? 

pains, that 1 could nocask him many questions Avery, Yes, and often complained of his 
which he would answer. being abused. 

Ati.Ocn. Where were his pains ? j L,H,St. My lord of Pembroke, will you 

Jackson, In his lower belly, and he had 'ask this woman any questions ? 
soinetiiues strange r<iin(ing fits. JC. of P, No, my Lord. 

Ate, Oen, When did he first complain of L. U. Stv Have you any more witnesses, 

his fits to you f Mr. Attorney ? 

Jackson, On the Wednesilay. Alt, Gen, Now, my Lord, we shall call 

Alt, Gen. When did he die ? three more that had a \iew of the body after 

Jackson, On Monday following. . bis death, upon the coroner’s inquest, who will 

Ait. Gen. Did he complain on Saturday of | give your grace an account what appearings of 


lus belly? — Jackson. Yes. 

L. H. St. What discourse had you further 
with him ? 


murder were there visible ; and they are, 
Richard Wheeler, W illiam Brown, Tbomas Ro- 
berts. 


Jackson, None but what I tell your lordship 
that 1 can remember. 

L. H, St. My Lord of Pembroke, have you 
any thing to say to him ? 

E. ofP. No, my ^rd. 

L. H. St. Who is iiextthen, Mr. Attorney ? 

Aii. Gen, Alice Avery, my Lord, who was 
bis nurse— Were you attending upon Mr.jCony 
in the time of his sickness ? ‘ 

Avery. Yes, I was. 

Ait, Gen, Pray tell my lord your whole 
knowledge. 


Cl. of Cr. Lay your bands on the book : 
the evidence, &c. 

Ait. Gen. Which is Mr. Brown f Did 
you see the body of Mr. Cony after he was dead ? 

Broum. Yes, iny lord, i was one of the co- 
roner’s inquest, wuch after view of the body 
went into another bouse ; but some of us see> 
ing the body swelled at that rate as it was, 
and being unsatisfied of the cause, went back 
again to look upon it, and there I saw upon 
his right breast a great black bruise ; and I 
looked upon the caul, which was all watted 
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a^ay ; aod, ofi hit left tide agaio a great black 
•po|, and in the boUoiu ufhit balljr i^quaoutj 
of verj iU*j[ooked Uoodt. 

Ait Oepi. Wh^ wat this you taw it ? what 
dt^? hoW long after hit death ? 

Thytin* The dajr after M died* 

Ait. Oen. Where did you observe any hoit 
and .braite upon him bedidet f 
^Brown, At be lay before he was opened^ we 
taw him all over swelled at a prodigiout rate« 
and black and blue ia divert placet i to that 
1 was uiisaiitfied till 1 had teen tlie inward 
piwtf, and therefore went up and taw what I 
•aid before. 

X. H. St, Did you know the gentleman be- 
fore i^Brozon, No, my Lord.Vi 

X. If. St, My Lord of Pembroke, do you de- 
tire to ask him any tiling ? 

’ JE.'o/ P, No, my Lord. 

X., H, Si, Tlien go on, Sir. 

Att, Gen, Richard Wheeler, pray tell my 
Lord what you know. 

Wheeler. My Lord, I was summoned upon 
Che Jury by the Coroner, and according to my 
duty I made such an inspection as 1 could into 
the body ; 1 did observe upon his right breast 
a very black and great bruise, which was in* 
deed of another-^uife colour than that of set- 
tled blood, for I have of my own knowledge 
had a sad experience of that kind. 

Aii. Gcf^ Did you know the gentleman be- 
fore i 

Wheeler, Yes, I knew the gtntleman very 
welly and I had not known him to be the same 
person then, but bv their description that were 
about him, for all the parts of his body were 
most violently swelled. 

. Att, Gen, Did you see the settled blood at 
the bottom of his belly ? 

Wheeler, Yep; and as 1 was informed, that 
was occasiotiad by his being forced to lie on 
hit back coutimially, because his pain would 
not suffer him to move ; that on tlie side, and 
ribs, was a perfect bruise. 

Att. Gen, Where is Mr. Roberts ? Did you 
aee this gentleman’s body after his death ? 

, Roberts, 1 saw the body after it was opened 
and viewed the inward lower pans of the belly, 
where there was a quantity of blood gathered 
cdfethar. 

.Aft* Oen. Was it more black in that part 
Chan in others ? 

. Roberts, It was black congealed blood. 

Ait, Gen, ilow broad were the spots? 
Roberts, About the breanth of my hand. 

> X* If. Mr. Roberts, did you see the left 
side of the belly bruised ? 

RoUris, Yes, my Lord ; and (as 1 said) in 
Cha lower inward parts black congMed blopd. 
JL 0. At. Was there any swe IBog? V 
JMerU, Yes, my Lord, very mu^. 

X. if. At.. The Doctor iliat was examined ha* 
fpre^said there irasiio swdlingnor diacplouring. 

^Ait^ Oen. He did so, my Lord ; but this 
flat savieral days after tbitf. 

JLff.SL My Lord o£ Pembroke^ will you 
eMouoe Ibeae men f 


E.,t^P. No, my Lord. . 

« Alt. Gen, My Lord, we have hut one wiener 
more for the kiDg,^and that is Mr. CharlM 
Cony, who is brother of the gentleman that 
died, who will give you an account what he paid 
ill bis veknesB ; and the sayings of a dying opan 
in such circumstances are remarkable. 

Cl, qt'Cr. Charles Cony, hearken to yotir 
Oath. The evidence, Ate. 

Att. Gen. Now, Mr. Cony, tell his mime and 
my Lords the occasion of your brother^ sicknfss 
and death. 

Coht/. May it please your Grace, pq, Monday 
the 4th ■of February I was sent for by my bro* 
ther, about niite of the clock in the morning, ro 
come to speak with him, but not believing his 
business to be urgent, deferred my going; the 
messenger immediately comes back again, and 
tells me my brother was exceeding ill : os soon 
as I came, I found him almost dying, his eyes 
set, and be extremely ill, but we recovered him 
in a little time : whilst he complained of great 
pain, I examined what might be the cause, and 
where he had been last night (for I understood 
he came not home till mornyig) and in what 
company. And when I was told of my Lord 
Pembroke’s company, who had struck him 
down with a box of Uie ear, both lie and 1 
quickly concluded bow bis ill came : but to be 
satisfied, (he telling me he could not remember 
w hat he did) we sent for the draiver, to know 
the truth of tlie mauer : but in the mean time 
to comfort him, I told him 1 hoped it wap only 
a fainting fit, which would be over again in a 
while. The drawer came, and did assure me 
that my lord did never strike him ; which upon 
assurance I did believe, especially when he 
canie again in the afternoon, and told me the 
same story. All the while he was in the hor- 
ridest pam that could be, and could not bo 
touched, but was forced to lie upon his back. 
The Doctor told us, for application to ease his 
pain, the l>est thing to wrap him in was a whole 
wether’s skin ; which we did at two of the 
clock .in tiie afternoon, by the help of a ^hi- 
rurgeon, raised him up, and put on him. *On 
Tuesday morning 1 sent to know how he did, 
being necessitated to go another way ; be sent 
word back, he was pretty well at ease, and had 
rested pretty welL On Wednesday he rose, 
and sat ; ou Thursday he was w well, that he 
would have some friends to dine with him in 
his chamber ; on Friday he was a Ifttle ill agaiu, 
but on Saturday he was so well, that he iroqld 
have gone abroad, and truly we did never (Pm 
sure idid not) believe he would hare died, liU 
about two hours before be died. One day when 
Dr. Conquest ciqne out , of his chamber, he 
seemed to ^ in a buff, and said, he wap only 
kept there to do the. drudgery ; and when I 
asked him what he tbodght of my brother? 
he answered me short, I oannot .tell whe- 
ther be a Pembjpoke-kick or. no. And 
when I, upon the report of my lord’s having 
abused him, (which yet upon the drawer’s a|i« 
swer 1 believed aot) spoke to him jahout ii^ he 
would seem' du^eased any shoidd mentieil its 
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h« once indeed tokfoM^ he bed somediuig elae 
t9 reveal tp jdie Doctor, but wbnl it was fceo» 
not tell. 

Ait. Gin. Did yon miprebend hSm to be so 
ill as he war i 

Cony. No« 1 never believed it, till an boor 
before he died ; and ibia ia all ihai I can aaj, 
toy Lord. 

L. H, Si. Will yoUf my Lord Pembroke^ aak 
Mr. Cony any qncatioaf 

E.qfP. I deiiire your Grace to ask him lybat 
cbirurgeona they were that did view the body 
after dead. ' 

L. H. Si. Mr. Cony, come forward. My 
Lord of Pembroke desires to know what cbT- 
ruiveons viewed the body f 
. Cony. Mr. Snell the chirargeon, 1 think my 
Lord. 

£. <^ P. 1 desire your Grace he may be 
ezaisiincd. 

L. H. St. If the king’s counsel have done, 
then your lordship may examine who you 
please: what would your lordship examine 
into ? 

E. rf P. To give your Grace an account 
what miglic be the cause of the blood found in 
Mr. ConyS body. 

Att. Orn. Because we did omit to examine 
Jackson to that matter, we desire for the king 
we may call him to that point now.. 

L. H. St. You should have examined all 
your wiuiosses fully at first. 

Ait. Gen. We acknowledge it, my lord; but 
since we did forget it, we humbly crave leave 
to do it now. 

L. H. St. Here is Mr. Jackson, what do 
you nsk him ? 

Alt, Gen. Mr. .Tackson, were you present 
at tlie opening uf Mr. Cony’s body? 

Jackson. Yes, sir. 

Alt. Gen. What did you see there? 

Jackson. There was uii extraordinary quan* 
tity of cxtravubaied blood in the lower part of 
has belly. 

L. H. St. Extravasnted blood ? 

Jackson, Yes, my lord. 

Att. Gen, How might that come? Might 
it not proceed from a natural cause? 

Jackson. I believe it came from some bruises 
given him, and fiom some violences that were 
done to him. 

Att. Gen. In ihe belly was it ? 

Jackson. Yes, in the belly. 

Att. Gen. You saw then : Did you see aqy 
swelling there ? 

Jackson. Yes, and the diaphrtigma bruis- 
ed, &c. 

Att. Gen. Now, my lord, we have done 
with our evidence for the king. 

• . L. H. St. My lord of Pembroke, if your 
lordship have any witness to call, or will say 
nay thing for yourself, now is the time. 

P. 1 desire your grace that Dr. p>wer, 
and Dr. Conquest, and one Mr. Haven, may 
be examined for me. 

L. H. Si., Call Dr. Lower, Dr. Conquest, 
gpd Mr. Baven. 


CL qf Cr. Here they m, make mom for 
thcni 

L. H. Si. Mj lord of Pembroke, who wkl 
your kedship begin with ? 

£. ^ P. Dr. Conquest, my lord. 

L. a. Si. Doelor, you ere not upon your 
oath*, but you muatiuivo a strict cart whaa 
you say, for there will be a good acoouneto be 
taken of it at another place, end it being a 
testimony before a court of judicelunr, the ob» 
ligation upon you to speak the is asgreai, 
as if you did swear. 

Dr. Conquest. The account I aow give, nsy 
lord, it that account which I gave upon my 
oath before the coroner. 

L. H. Si. Y'ou most give it again viva voa / 
we muu not read your examination before Ibn 
Court. ’ 

Conquest. The first occasion I had to see 
Mr. Cony as a physician, wgs abont three 
months before this unhappy accident; be wan 
tlien in a fainting fit at the Rote-Tavtm, foe. 
where 1 was sent for to hhn : He had for hatf 
au hour lain quite dead, at they thought, bnl 
with their rubbing him, and giving him somn 
mulled sack, he was come to himself just as X 
came, but he had no pulse, and was relapsing 
into liis fit : I gave him some drops and cordials, 
and sent him home pretty well again. Wo 
went from thence, and the next morning ^hii 
man came to call me, and told me his mailer 
was dying, which was (as I take it) the 6tb of 
December last. When I came thither, I found 
his man sitting by the fire ; nnd asking for his 
master he told me he was asleep ; 1 wm some* 
thing vext at the fe llow for troiibling of mo so, 
and while I was speaking to him, Mr. Cony at 
last heard rny voice, aud calling ino to him, 
desired me 1 would come again in tlw after* 
noon, for he had a mind to rest this morning : 

I came at one of the clock again, where X 
found him very ill, and very melancholy ; ho 
wept, and sent his man down stairs, and wboii 
the man was gone, 1 asked him wiiot wnsibo 
occasion ? He told me, he found so great an 
oppression at his heart, that ho could hardly 
speak : 1 desired he would take' some advice, 
and send for another physician ; bat he would 
have none else, but would needs go abroad tbnt 
afternoon ; I desired him all 1 could ; hut im 
prevailing with him, I gave him somn cordM 
drops, and desired him to return homo bm> 
times ; but lie did not, but, os I hoord, dronk 
very bard, and returned not till very loco. In 
short, in tlie space of two moncbs, 1 bovo been 
called out of my bod above twenty thnot, M 
give him advice, nnd to reoovor fami out of hit 
fits : but be would take no advice, do wbotever 
I could. After thia was hta meetiog with my 
lord of Pembroke, which ho thus gave rein* 
tion of: lie told me, ho had been with. Miv 
Goring in the city that day drinking hand, and 
when he came to lx>ng’s he was so eatfom^ 

* See lord Morley’^ Cos^ aaU, wol',^ p. 
7ro,and the note thereto wesfmsoftam emir 
mioatiois of fritnesies* 
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drunk, that ha tonld not remember any thing 
chat waa done there, but finding himself much 
in pmn the next day ; be was so ignorant of the 
traduictions there, that he only thought he had 
had several falls off the chairs near the fire; 
be said indeed, be afterwards sent to eii<]uire 
what bad passed in his company that night, 
and he heard my lord of E*erobrokc should give 
him a liot on the ear, but he remembered it 
not. Two or three days after he sent for roe 
and told me, now he would take advice of me, 
and enter iato a course of physic ; but know- 
ing his condition to be so bad, 1 would not 
venture upon it alone, and desired that he 
would join some one else with me in consulta- 
tion t tie asked* me, what physician he should 
•end for? I desired him to name any one whom 
*he had a mind tu ; he said he knew none, and 
therefore would have me cake whom I would, 
and then named Dr. Liiwer, and obtained his 
consent to have his advice, whom 1 brought 
with me to his lodgings. And the Saturday 
before he died, as we were coming in the coach, 
1 told Dr. Lower what I had known of his dis- 
temper before, and whut might be the occasion 
of which (when we came thither) 1 repeated 

S in in Mr. Cony's presence, who did confess 
whole to be as 1 said, that he had been a 
very hard drinker of wine, and strong waters 
upon it, which had (he believed) caused a stag- 
nation of blood in hia liody, which might he the 
occasion of his fainting fils. Wc consulted the 
whole cause; he owned no blow or kick that 
he Jwd received, neither did 1 believe his in- 
trails had received any such prejudice, because 
1 saw him niysell' take two nr three glisters, as 
particularly that evening : Yet he would ii<u 
be regular, but that night drank three whole 
tankards of cold small beer, which did put him 
into a very violent fit of the gripes. lie sent 
for me, and having left him pretty well I won- 
dered what alteration could cause so violent a 
distemper in linn so suddenly ; Hr fell a vomit- 
ing, and vomited all night; and when I came 
and found him in a dying fir, 1 gave him some 
drops 1 had about mo, and feiclunl him to lift* 
again; but still he was vrry bad, and he hud a 
glister for the gripes ; he would fain have had 
some more small beer, which I dissuaded him 
from, and advised him rather to whitc^wine- 
posset-drink, but he swore a great nath he 
would luivc small beer. Dr. Lower, I siipprisc, 
saw him that morning. An hour belbre he 
died 1 came ugam and ilif>ught fit to blood, 
and to he was ; he bled about eight ounces, 
and.was a little better, so I left him : An liour 
aAtr I eamc again, and found he was dead ; 
but for , his complaining of any bruise or hurt 
that Wity received, I remember not. 

Did you see liim after be was 
dead, and when he was opened? 

CoMuai. Yes, my lord, I did see him 

tqieaed. 

JL Si* What was your judgment then ? 
My loni, abm was clotted blood 
among the bowels, that was extravasated. 
My lord, tha breakil^s out of which^ I did ex* 


tribute to die great quantity of small beer he 
had drank, and the ginpings that followed upon 

but the bowels were none of them touched, 
and fie liimseir attributed his fits to that. 

L. H. Si. Mr. Attorney, will you ask him 
any cross question ? 

Att, Gen. No, my lord. 

L. H. St. Then, Dr. Lower, pray speak 
yonr knowledge. 

iM^wtr. All the account, my lord, that I can 
give. is; that the day before Mr. Cony died. 
Dr. Conquest did come to me to desire to go* 
with him, and by the way (as he related) told 
me the manner of his tits, and what he thought 
was the occasion of them ; and in this dis- 
course we continued till wc came to his lodg-- 
ings, where we found him in his bed; and 
when he was up Dr. Conquest repeated what 
he had told tne before, and he acknowledged 
all that to be true : 1 myself asked him many 
questions how he found himself : he said, those 
nts came upon him suddenly by sickness upon 
hisBtotnacli ; but there was not any discourse 
ill my hearing, of any bruise or hurt that way, 
nor had I any reason to suspect any such thing 
should be the cause of his illness, for he had 
no symptom of a fever upon him, either in 
tongue, pulse, or urine, which would have 
been, had he owed his distemper to any thing 
of that kind. The next day 1 was sent for to 
him early, but my necessary attendance on 
other patients would not let me come (juickly 
to him : when I came I found him dying, and 
seeing no hopes of hit recovery, left him ; I 
was desired to be present at the dissectiou, 
but because of the rumour of this business, I 
said it would he a troublesome matter, mid 
therefore would purposely avoid it. 

L. IL St. So you did not see him dissected ? 

Jjoner. No, my lord, 1 did fear being 
troubled, and would have avoided it, but could 
not, it seems, for I am here conic to testify 
this. 

L. 11. St. Did he use any words to you 
whilst he was sick, complaining of any abuse 
or wrong offered him by bating or kicking ? 

L(m'cr, No, my lord. 

/.. H. St. How long was it before he died 
that 3 iou SHIV him ? 

Ijm'tr. It was on Saturday at four of the 
clock ill the afternoon, and he died on Sun- 
day at noon. 

L. H. St. And when you came to see him 

again, you found him dying ? 

Jjower. Yes, my lord. 

L. li. St. But you say, all the time you 
were with hio, you saw no s}'mptoiii of a fever 
on him ? 

J^wer. No, none at all, my lord. 

‘ L. H. St. 1 then ask you this question, 
doctor, can any man be mortally hurt and 
bruised, whereof he may languish, and not 
hav'e a (ever ? 

Lower. According to my knowledge and 
expebence, toy lord, usually and most com- 
monly upon a mortal bruise, an infiammation 
follows, and that inflammation causes a fever. 



1341 ] STATE TRIALS, 30 Charles II. 1678.—^ lUurdtr. [1S4$S 


which will Le evident in the patient^s pulse, 
or ton|;ue, or water; but none of iliese 1 foaiMA 
so alTecred with Mr. Coi»y. 

L. li. St. Have you any thing to saj Co 
this eeucteiuan. Mr. Attorney ? 

Att, Oen, No, iny lord. 

L. H, St. Where tlien are the rest of your 
witnesses ? My lord of Pembroke, Will you 
cull any mure evidence ? 

J*J. of ’ P. Yes, iny lord, Mr. Haven. 

L. ii. Sf. Dr. Conquest, pray, before ‘you 
go ; you say you told Dr. Lower of Mr. Coiiy*s 
fits before, were they tbc same with those he 
had in his lust sickness ? 

Conquest, Yes, my lord, the same fainting 
tils. 

L, //. St, And you imputed them to the 
same cause ? 

Conquest. Yes, my lord, to his hard drink* 
ing wine, and strong-waters, and then great 
quantities of sinnll-becr ; I told hit landlady 
often it would kill him, but 1 could never get 
him to be regular, nor take any advice. 

L. H. St. Hath your lordship any more, 
wit nesses ? 

A*. flf'P. Mr. Raven, iny lord. 

L. //. St, Come forward, Mr. Raven, and 
speak out. 

Haven, I viewed the body, iny lord, before 
unci when it was opened, and it was reported 
to me timt there was a bruise in each side of 
the belly, of which thereupon 1 took a stricter 
view, and could find no blackness nor blue- 
ness, nor marks of bruises; upon which the 
body was opened, and there issued thence 
clotted hloorl ; then 1 lookrci upon the caul, 
which Was withored and consumed, uiul the 
heart was as lou.se as a rag, and his Inncs stuck 
to each side of Ins ribs ; and as to the mutter 
of the blood, that was not an extraordinary 
thing, for it is known to pliysicians, that in all 
natural deaths there must be extravasated 
blood ill the l(x>ver belly. 

L, II. St. How' did you think there came 
to be that quantity of blood there? 

Raven. This blood, I chink, my lord, must 
be exuavasated by the violence of bis grijies, for 
it is provcfd he drank u great quantity of claret, 
and afterwards of sinalbbecr, winch set the 
blood iijioti a fcrniontatioii, that set him a vo- 
miting ; by tiic violence thendiy ns«d to nature 

this hloocf was throM-ii down into the belly; 

but in all natural deaths, if there be not so 
great u ctinsumption <>1 tlie blood that tin re is 
none left, there luubl be some cxiravasatcd ; it 
is a clear case. 

L. H, St, My lord of Pembroke, hath your 
lordship any more witnesses? 

E. ttf ' P, Yes, my lord, two more, iienjaniin 
Long and William \'iner. 

L, H. St, Who does your lordship begin 
with ? 

E, P. Long. • 

L, 11, St, Do you hear, I^ng, you must 
have as great a care what yrm say, as if you 
were upon your oath. 

Long. A little before this business liap- 


Mned, Mr. Cony comes into my house at 
Cuvent*Gardeu, and said he was very ill ; be 
was just going to sit down and missed the 
choir, and hud like to have lallcn down, being 
utmost in a swoon ; whereupon he said, send 
for Dr. Conquest presently, or else I shall die t 
so I sent my servant to call him, who ipuod 
liim ut the eodeediouse : When he came in, 
said he, Sir, how do you ? 1 am glad you are 
come, said Mr. Cony' lor 1 nm very in ; aud 
there were two gemlcnien came in with the 
Doctor, that were then going to the play- 
house : said Mr. Cony, I am taken with the 
fainting fits, and fear they will kill me ; upon 
that Dr. Conquest bid liiin have a care of 
drinking, for it would ruin him. 

L, H. St, Wlien was this ? 

JjOfls!, A little before Christmas, ray lord. 

JL. Ii, Si, How long before he died r 

Jjynft, It was before he was hurt? 

L. //. St, How long? 

i^ng. Five or six weeks, my lord, ns I re* 
member ; I cannot tell exactly. 

X. II, St. Well, and what followed ? 

.Lin/rt. Dr. Conquest would have him go 
home t(# his bed, which I know not whether he 
did or no, but ho went away from our house, 
and the doctor said he would send him a glister 
and some other things the next morning: And 
this is all 1 can say. 

L, H, St, Is that nil you can say ? 

Loffg. Yes, my Lord, 

L, It, St, Why, was not cTiis accident done 
at your house ? 

Ijoug, No, my f/ird, it was at iny brother^ 
in thcH.iyrnarkct. 

L, II, St. Then call next Vainer ; what 
^ay you r 

Ciner. May it plcasi* your grace, I am 
drawer al Mr. liong^s in the Huy market, 1 did 
see my lord strike him with his hand, and that 
is all ; I enme in just as he struck the blow^od 
captain Ravage bid me keep out Mr. (vuring; 
wJiich while f was doing I Knew not what was 
done more ; but after they had laid him upon 
the chairs, they ciiaiEed me to make a fire, and 
look after him, and lelt him : lie fell down di- 
vers times oflf the chairs ; and when he came to 
himself a little, I asked him how he did ? ilo 
told me lie was very sick, and 1 got him stilly up 
again upon the chairs: And then he had se- 
veral fiimliiig tits in the room ; and about seven 
of the clock in the morning, we sent hiin hmne 
ill a chair to his lodging. The same day ut 
one of the clock he sent for mo, to know Vhat 
had hnppcfncd, for his own memory would not 
serve hnii to tell : 1 did not tliink fit then to . 
tell him my lord had struck him, but told hini 
be had many falls in tlie room : Tis Acs, said . 
he, that I liave'had not long since, and it comes 
with my hard drinking,' and not louking to my* 
self. 

i. IL Si, He supposed it to be so. 

Viner. Yes my lord, he himself did. 

i. H. Si. Did you see my lord Pembroke 
tread upon him ? < . 

Finer. No, my lord, I only saw the blow 
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of bbiHMMi, Ibr 1 wasgtctiag Mr. Goring oot of 

X. H; Did lie toy my lord of Pembroke 
did trmul upon him f 

* Filler; No, ho could not tell nny thing that 
my loni hnd done to him ; he was drunk that 
nig^ and therefore sent for me to know how 
it was. . , 

L. H. Si. My lord of Pembroke, hath your 
lordthtp any more witnesses^ 

E.ofP. No, my lord. 

i. H. St. Did not your lordship speak of 
one Snell, my lord, a surgeon, at4irst ? 

E.qfF. I did expect, my lord, they should 
have brought the per^n your grace speaks of. 

L. H. St. Why, my lord f 

E. of P. Because lie was their surgeon. 

L. il. Si. What nty vou now of the king's 
counsel to my Lord’s defence ? 

Sal. Gen. If my lord hath done, we are 
ready to go on for the king. 

L. H. Si. Will your lordship say any thing 
more for yourselff 

JB. o/P. I have nothing more to say, my 

Mr. Sol. Gen. [sir Francis Winnington.J May 
it please your grace my Lord-High-^teWard of 
England and my noble l/irds, that are now 
jttuget of this cause of blood : 1 shall with all 
faitnfulness endeavour to discharge my duty in 
this great court, and confine mjself solely to 
the evidence that hath been given, and I hope 
I shall not do this noble lord, the^ prisoner at 
the bar, any injury by misrepetition. ♦ The 

* In aNote to the Case of Don Pantaleon 
Sa [ante vol. 5, p. 490.1 a quotation was made 
from a Note of Mr. Professor Christian upon the 
allowance of counsel. Whut sir Francis Win- 
nmgton here says will justify^ the insertion of 
some matter there alluded to in the professor’s 
Note which certainly delves to be recorded; 

** An honourable barrister will never mistate 
either law or facts within his own knowledge, 
but he is justified in urging uny argument, 
whatever may be his own opinion of the so* 
lidity or justness of it, which ne may think will 
promote the interests of his client ; for rea- 
soniug in courts of justice and in the ordinary 
afiiini of life seldom admits of geometrical 
demonstration ; but it happens not unfreqiiettt- 
ly thsU die same argument, which appears so- 
j^ntryto one, is sound logic in the mind of 
another, and every day’s experience proves 
that the opinions of a judge and an advocate 
aiu often diametrically opposite. Many cir- 
cumstances may occur, which will justify or 
compel an individual member of the profession 
to refuse the defence of a particular diieiit, but a 
cause can hardly be conceived which ought 
to -be rejeoted hv all the bar ; for such a con- 
duct in the profmion would excite so strong a 
pr^iidice agaiost the puny, as to render him 
in a great degree condemned before his trial. 
I. 0 t tlieeiroumitancea ag^unst a prisooer be 
ever so atrocious, i^ still the duty of the ad- 
vocate to see that his client is convicted eocord- 


evidence, my Lords, that hath been produced 
for the king to make it out, that the prisoner at 
the bar is guilty of murder, doth, may it please 
your grace, consist of three parts.* ** 

1. In tM first aro contained those matters' 
of fact, which did arise at the time when tlie 
poor unfortunate gentleman came into my lord 
Pembroke’s company, and whet happens be- 
fore my lord of Pembroke did depart from that 
place. 

2. The second part of the evidence consists 
of matters tliat did arise by confession of the 
party, and his discoursing with persons who 
came to visit him, or were with him during the 
time of his sickness. 

3. The third part doth consist of matters 
arising after his death, upon the view of the 
body. Under these three heads are tximpre- 
hended all the king’s evidence, and with humble 
submission, I humbly conceive, that the evi- 
dence doth reach the Indictment, which is for 
the crime of wilful murder. But when I have 
humbly stated the fact, 1 must submit it to the 
judgment of my noble lords and peers. 

But to take a due method, I shall begin witli 

ing to those rules and forms, which the wisdom 
of the legislature nas established as the best 
protection of the liberty and the security of 
the subject. But the conduct of counsel in the 

J irosecution of crimionls, ought to be very dif- 
erent from that which is required from them 
in civil actions, or when they arc engaged on 
the side of a prisoner ; in tlie latter cases they 
are the advocates of their client only, and speak 
but by bis instruction and permission ; in the 
former they are the advocates of public justice, 
or to speak more professionally, they are the 
advocates of the kiog, who in all critninai pro- 
secutions, is the representative of the people ; 
and both the king and the country must be 
better satisfied with the acquittal of the inno- 
cent, than with the conviciion of the guilty. 
Hence in all criminal prosecutions, especMlly 
w here the prisoner can have no counsel to plead 
for him, a barrUter is as much bound to disclose 
all those circumstatic.es to the Jury, and to rea- 
son upon them as fully, which are favourable 
CO the prisviner, as those, which are likely to 
support the prosecution. 

** When this note was written, the editor was 
not aware that the general observations con- 
tained in it were sanctioned by so gveat autho- 
rities as Cicero and Pancetius. Cicero makes 
the distinction that it is the duty of the judge 
to pursue the truth ; but it is permitted to an 
ad\'Ocate M urge what has only the semblance 
of it. He says he would pot have ventured 
himseir to have advanced this (especially when 
he was writing upon philosophy,) if it had not 
also been the opinion of tlie grstvest of the stoics, 
Fanmtius, * Judicis est semper in causis vOniitt 
* sequl : patroni nonounquam versimile, etiam 
* m minus sit verum, defendere : quod * scribere 
* (prasertim cum de philosophic scriberim) non 
* auderem, nisi idem placreret^ravissimo stoi^^ 
* oomm Panmtio/ Cic. deOff*. lib. 2. c. 14." 
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a vrord or iwo of whai Mr- Aicornej-Oofioral j 
WHS {ileased to hint, wlien he oj^ncd the caii$e,.«j 
<hat is^ to shew what murder and wherein 
we conceive the evidence comes up tq^the lii« 
diccmrat. Murder ia our law is, wlien one 
man kills another upon malice fore-thov^lit ; 
now^ iliac malice is comprehended under t)eo 
particulars : The one is ezprest a foriner grudge, 
disoonteni, and hatred to a uiuir, to lye in wait 
to slay him : The other is malice implied, and 
that is when a person will couic iiiirl fall upon 
another, and lull him with violence, without 
any provocation ; and that 1 take to be t|ie 
case now before your grace, and these noble 
lords; whether this noble lord, the prisoner at 
the bar, be guilty of murder, under the head of 
malice implied, having killed a man, without 
any provocation given ; fur if it should be made 
appear, as 1 humbly conceive it hath, %vith sub- 
inission, that Mr. Cony did receive his wound, , 
wherebpr his death came, from the earl of Pem- 
broke, It is with our law murder. 

That iny lord of Pembroke did invite him 
into ills company is sworn by four witnesses ; 
fur when they came into the house they did 
not so much as enquire whether my Lord was 
there or no ; and when my lord asked him to 
come into the room, Mr. Cony did excuse it, 
in a manner, by having his friend with him ; 
pray bring your friend in with you, said my 
Lord : Alter a little while it was said, there 
were several discourses passed between my 
Lord and Mr. Goring concerning play, and 
their families ; but the third witness dutli swear, 
tliat when tiiey were speaking of playing for 
500/. Mr. Gonng declined ; iny lord of Pem- 
broke first called him idle fellow, and that oc- 
casioned Mr. Goring to give that language, 
which was not so fit for him to give a noble 
lord of his quality. But, may it please your 
grace, let the discourse between Mr. Goring 
and my lord of Pembroke be what it will, the 
question will be, Whether or no the party that 
was killed gave toy lord of Pembroke any pro- 
vocation, or cause of discontent, which might 
make him give him that blow ? or whether or 
no the striking or kicking was the cause of bis 
death ? That comes in the last place, for I am 
now under that head ; there was no provoca- 
tion given by Mr. Cony to my Lord to strike 
him, and four witnesses there were to that, the 
persons by at the time when it was given, who 
all, as to the sulistance, swear the same thing, 
only one or two circumstances come from some 
of them, that do not come from all. Mr. 
Savage, a man of quality, and an honourable 
family, swears, That at the time when Mr. 
Coring was put out of the room, he saw the 
earl of Pembroke (turning his face) 'give Cony 
a blow on the head, and one kick when he was 
down. Tlie question was asked him. Whether 
ho kicked him upon the belly; but that 1 m 
could not answer to : He likewise doth parti- 
cularly say, vLher the blow was given by the 
earl of Pembroke, that struck him down to jthe 


that some vioSsnge was'Usetl gs to thmt« 
fita^Patfkk/thodghthey all agree in suhitili^v 
yet he bath onejpartiemir mderiiM fvook the 
rest; he saidi, Tmt when my lonl €»f Pem« 
broke was asked why he struck Mr. Cony,.he 
answered. Because m said Air-' Ooriog ato^d 
not go ont of the room, without his knowing 
some reason for i^; thh he sweers the earl did 
say, but whether it was so or no is the queHtoii. 
Slielly says. No such word pasted, i»or doth 
Savage speak of it: But be that circtnnttanoe 
true or not (for all the witnesses agree In iuIh 
stance, and may not be able to agree in. all 
circumstances) yet under submitiioii, I muse 
leave it to tbe judgment of my Lords the Peers, 
wliether that be provocation sudicient to ley 
violent hands on g roan. Shelly, indeed, says 
tlie words were, I know not why my firiend is 
turned out of doors; now wliether these are a 
provocation, such as in judgment of law can be 
deemed sufficient to lay violent hands on a nan 
to kill him, is the question,* we suppose it ia 
not, but such a stroke is given without a provo- 
cation, in which the law implies malice. This 
(may it please your grace) is the sum of that 
which I numbly take the boldness to reoumtift 
your lordship of, as to the first part the 
evidence. 

9dly. The second part is upon what ariselh 
after the blow was given. My lord of Pens* 
broke at that time was certainly apprehensive 
he had done the gentleman Mmewronm ud 
that is evident by his care of biin after ; for his 
own witness, Viner, doth sny, that my lArd bid 
him make a fire and watch with him ; surely if 
my Lord bad not been conscious to bimselC 
thut he had done something extraordmary to 
tlie person of that gentleman, that caution nail 
not been given to tbe man; Butbesidm(my 
Lord) there are little circumstances, which are 
always allowed for evidence in such cates, 
where men receive any wounds to ask them 
questions while they are ill, about it, wto hurt 
them. Now as to tm there are (bur wiinemes 
also, Dr. Bruce, Mr- Heroes, Mr- Jackson, and 
Alice Avery. 

Dr. Bruce swear^ That when he came on 
the Monday to enquire of Mr. Cony whet his 
illness was, he did coroplmin of soreoess about 
his shoulders, but did not moke mention of 
lower part of his belly, or any disooloositig 
there. 

But Hfmti the apothecary says, he not only 
complained of extreme pains in his tlmtilders, 
but also of extreme inward soreoess in the 
lower part of bis belly, and this person was fre- 
quently with him, and the same complaints 
came from him, till be expir^ his last breaUi. 

Jacksoat He did know Um for a long time 
heffire ; be said indeed, . Be had about two or 
three months before a faintiog fit or two, Imt 
to this time be looked upon him as a healthy 

• As to the law concerning the sufficfojra^of 
a provocation as an excuse, seetheseiveiithBo* 
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jmn. bebemhittedwkb hhtt off on rill 
bo dloiL Olid to bim be ilici declare he bad re- 
ceived mjuryfrom tile earl of Peinbroke» tbou«;h , 
he vrae very loth to toy what ; And lie oIm j 
telle your lordehipfy that he satr the blood in ' 
hie hetly after the dissection, which be imputed 
to some burr he had received* Indeed, there 
IS a cbirureeon that tells yonr lordships, that 
it is an ordinary thing, ana that it is so in all 
natural deaths, and it mi|;ht be ncciuioned by 
bis drinking the beer, which made him vomit, 
and concluded with these words (I not^ them). 
It T9 a clear cas^ ; but the man not being upon 
his onth,- and giving it in as his single opinion, 

I hope will not bear so much weight with yOur j 
lordships. 

The nurse that was continunlly with him to 
the last moment, swears, he did continually 
complain after he came into the house, of pains 
all over his body, and (as she saitli) continued- 
in his senses, and the right use of his under- 
standing, till his last breath, but principally 
complained of soreness in his shoulder, his side, 
and his hellv, and did likewise often inention 
my lord of Pembroke*^ onkindness to him, de- 
dariim about two hours before he died, that he 
tbotmt in his conscience the earl ef Pembroke 
was tiie cause of his death. 

Tliese four witnesses swear what I have tnily 
repeated, for I would be very unwilling in a 
cause of blood, to misrepeat the evidence, either 
to the prefudke of a just cause for the dead, or 
fa press for unjust vengeance upon the living, it 
being my dulv only to recollect what is sworn, 
and teave it all to your lordthtp*s judgment. 

3rdly. We have that whicn ts evidence in 
law, upon the view of the body after his death. 
It was viewed legally by a jury of indifferent 
persons, summoned by the coroner, three of 
them being produced to swear, that there were 
a great many visible bruises upon the body, and 
sweHings all about: and fbr the discohuning of 
thr^parts bmised, Roberts swears, the patch w.is 
abdail the breadth of his hand: Brown likewise 
swears^ that tie was black and blue up and down 
tlie body in broad patches : these are jurvinen, 
dildhterelted persons. It is true, Mr. rori\'s 
broihbr, the mt wito4^ for the kir.g, sulth. tic 
knew nothing of the business, for hU luuther 
mold hever acknowledge sn^v thing to him; 
but somethhig that he speaks is very material. 
That X>r. Conquest, .tny lord's conuiij; 

rmt of thg chamber one day, seemed angry, and 
to have faken some distaste, as if he were nt^* 
lmed,aild nsed an expression, which your hird- 
ship may remember, up6n Mr. Cony's asking 
him wbat ailed his brother, he could not letf, he 
It mikht be a Pembmke-klck. And this 
ia tfhjtyiliti of the evidi^nce for the kin^. 

Fbr tbd evidence on the otbcll* side, 1 think 
the'sdhptbhM of it is only, That this gentleman 
. weewsed tdbeve Ainting fus, and those occa- 

tihiSdr, as thlWUirAV^I hSVctirrinkrng, and 

diat miglil him ; but they 

ofibr no obuttter pNxff df Ik Act. 

Bax the qubsiiott ili how,' Whether or np this 
man ceme'iohis bedtK b;^ bekf means; for it 


is ho argument to say, because a man is sick, it 
^ lawAl to kill him : but we are to enquire, 
whether he came to his death by those blows 
given 'Ilk by the prisoner at the bar? if then it 
be adinmed that the blow was the cause of his 
death, and the kicks withal, I humbly then sub- 
mit to your lordships* consideration, whether 
the king’s evidence hath not reached up to the 
indictment : Here is murder with malice im- 
plied by the law, for there is no colour of plead- 
ing^i provocation of the blow, to he the cause 
of his death. Now whether or no it be so, I 
humbly offer these reasons for the affirmation ; 
this man was not looked upon to be n man in 
chat condition as to be a dying man, before the 
blow. 

Obf. But he was a great drinker; that 
brought him to those fits, and that hastened 
his end. 

An$a>. Though he was so, yet from the in- 
stant that he did receive the blow, he never had 
any ease till he died, insomuch that Mr. Savage 
tells your lordships, he totik him up immediate- 
ly after my lord kicked him, and he was some 
minutes before he could get him to life again, 
and then be could not keep him from faint- 
ing again : so that upon the circumstances of 
what the witnesses for the prisoner have said, 
and the evidence offered in behalf of the king, 
if this were the cause of his death, we leave it 
to your lordships* consideration, whether it be 
not mnrdcr in this noble lord the prisoner ns 
the bar: to that determination we submit the 
cause; and whatever opinion your lordships 
shall be of in the cause, I have no more to say, 
but that the king’s iimice, in this prosecution, 
was snltahle to the law given by tne Almighty 
in the infancy of the world, • That whosoever 

* shedrItMh man’s blood, by man shall h» blood 

* be shod.’ 

X. JL Will your lordships please to with- 
draw to coiisidi.T of the evidence ? 

Tlien the Lords went hack in the same order 
they fwmc in, and wtnt into the House of Lords 
find friMu thence, alter two hours debate, they 
ictnnied into the Court, and Proclamation was 
inucio a.i tbiloneth; 

Cl. ty Cr, Serjeant at Arms, make Plrada- 
iii.)tiou. 

vSri /. < ) \es ! my lord hig)i steward of Eng- 

hind his urace siraitly chargethand command- 
eth nil niniiiier of persons, here present, to keep 
Silence upon pain of imprisoniiieDt, 

Tl.::'. his Grace spake to the Peers. 

X. If. St, Vonr lordships have heard the 
ovidfriicc against the prisoner, ond for him, on 
both sides ; and the solemnity in this case is, 
that your opinious are to be delivered severally, 
in the absence of the prisoner, who is to hear 
all that is by the witness or counsel said 
agpinct him, but is to have his judgment from 
the Il^b-Steward. v 

Bpon the whole* matter the question is this ; 
Wbethar my td^ of Pembroke be G.uil^ ot 
the Alony Mieiwf he itands indicted, for tbe 
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murder of Mr. Cony^ or Not Guilt.T ? 
onipof yoiir opioioiit. boini^ delivoried* i» t«e 
hti%m with tbc pui«fio bonm^ ond «o uuieorili. 
1 desire time to uke \*ottr Icirdiihipe ju4||pieoi» 
difitmctijr, and I desire eacb of your Awddi^ 
CO apeak out, time I fnay iutar iu 

H, My lord Bader, wkai it 9 our 
opinion ? Is Philip earl of Pembrakt aAdMuot- 
gomery guilty Ol the fdoiiy and nntider whetoof 
he stands indicted, or not guilty ? 

J 4 . Butter. Not guilty of murder, but g oUty 
of tuanslaughter. 

The same question to the rest. 

Tlic Lord High Steward coimCtd their num* 
bers. 

L. IL St. Six of tny lords find him guiltyi 
Eighteen find him not guilty : Forty Snd him 
guilty of inaoalaughtcr. Cidl Ibr the primier 
to the bar. 

CL of' Cr. Serjeant at Arms, make Procla- 
mation. I 

Serj. O Yes! Constable of the Tower of’ 
London, bring forth the body of thy prisoner 
Philip earl of Pembroke and Montgomery, on 
pain and peril shall fall thereon. 

Then the Prisoner came in, with the edge of 
the ax still from him, and hit grace spake to him 
as followeth : 

X. H. St. My lord of Pembroke, You have 
been indicted for the murder of Nathanael 
Cony, and upon your arraignment you hare 
pleaded Not Guilty, and have put yourself upon, 
the judgment of your peers ; and your peers 
have considered what hath been said for you, 
and against you, and the judgment of my lords 
is this, That you are guilty of mauslaughter lbr| 


1 |kMII 

kilfiag of NullMMel Cmgye What oau mu ggf 
for ytturegltV wiv jm h mm iboaU ms Mee 
iifioii yua to dKuMcaeQtaf iu Bm lafhr r 

XefP. 

made m timt ngr 
X. JV. Sir. Yee mugi foiw my lerdtH 
caaeet bedemed y«w; for bg the eoc efpeiBa* 
meet, wfaera emgy is allowed 10 o eemmon 
peiioD, bjf muiiag^ and bucoing in the buet^ < 
peer oonvi^eil of sueb foioiiy is to be deliveiOit 
without cither/ tberefore we cannot deny it 
you i Bui your lofdship must give me lenve to 
teU you, that no mao can have the beneAt of 
ibat statute but once, and so I would have your 
lordship take notice ef it as a caution to yowibr 
the future. 

Your lordship is now to be discharged, pay- 
ing your feet. 

Then the Prisoner went ftom the bar, and 
his Grace by Proclamation thus dissolved bis 
Commission. 

CL ^ Cr. Se^eant at Arms, make Procla- 
mation. 

Se^. O yes, O yet, O yes I My Lord High 
Steward of England willeth and oommandaih 
all persons here assembled, to depart in 
peace and the king’s from this place, for bis 
grace doth now dissolve his Commission. 

God save the King. 

Then his grace concluded the caremony by 
breaking his staff. 

* See the Cases of Lord Warwick, a. o. 
1699, and of the Duchess of Kingstoo, a. d. 
1776, port. 


2i2. Case of the Constitutjjon of the Island of Jamaica: 

SO Charles 11 . a. d. 1678 . 


7i 1G conqueR of the Idand of Jamoic. wm j 
.ffecuU b, CroiBweir. iVwcM comiuud^ by i 
Peun .nd V’eii»l>i«s« in Mn^r 16SS. And in the 
Mme j'ear Uie Protector iHued the foUowio, 
Pmehunatioo relMi*. to tlwt mImiI s 
< Whereu, by tlie good Providence of Ood, 

*. our teet, in ibeit hue expedition into Am^ 

; rica, have posaeued iheniaelva. of n oertnin 
' ilUnd coiled Jamaica, aimcioue in itt ex^t. 

* commodiou. in it» herbciira and rivtn within 

• itsdf, healthful by itt wt u ntion, Icrtil. in the 

* nature of the loily Mid well etarad with horwe 
4 and other cattle, and genenUy fit «id worthy 

* tobcplnotednndnq>TOv<ed,lotlwnd*aMef^ 

• honour, and intcieitoftbienttieo. 

* And wboreM diver* peneoe, nMNhaau 

* and other., hemtofiwe eonveimnt in plama* 

« tionB Mid trade of the like nature aft de> 

• eiroue to oadeftak* and proeeml open plmjM> 
t (jog, ami HitleeMal. npoa tbiR Mlaadi wm 

• themfoitc, for the better enoow r aa e i a e if w 
idl each penea* to iacBaeili bart. by tba«b- 

» vice of our co a acil , tahen carik aMoaly i«r 
«tbcttreo,iliaiiiasaad laeariaiaf tbatwaad 


from .11 enMBie., but ibr lii. coneti t a t i a t aA 
' Mttling a civil fovemniMK* by each food law. 
' Mid cuKomt tm are and bava baan aserdecd 
' in colonie. and plMC. Mib. lika aMuret ud 

< b»v. appoiated tMinreyani and atber yaUia 
' officers, for the more eqoai diltribaCioo «t 
' public rigbt Mid juetiee la the mhI Mead. 

• And, & the farther aaeoaraCMiient to tha 
‘ indust^ and good e ftat ion of aueb paiaea% 

• we have providad aad isiven oidi^ Mb M 

• qoamissiaaare of our caetams. ibat.ataiy 

< phuiter, or adveataier to that wla a d, eladl M 

• exempt and Aaa front paying any OTCttaae 

• cuetome for an/ w ea al a ctii i ae, or 

' any otiirr Raods or aaaeMaiiaa, wfaieb be ar 
' diey ihall oaaapoM to tte eaid ieiaadof Ja> 

• BMaoawiibiathaepaoeofMvaoyaaiataoeM 

‘ tmm Midta dmae naat; aad aleo, that ea^ 

• aient caotioa aad eeeatiiy be giren ay w 
' iiid fKimmitrittnm. tf-T — *■ Roadeilidlba 
« ddhraiad at Jaaaiea only. And we b^ 

• abob Mt uf VNir spuctal cooswcratioo nr QW 
« wrifoin aad prospurity of Uiag klnnfo 

• vkM, font no cnitpins or oihm !•» *9 mil^ 
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ittkl ntme jpowth of 

< tbai idiod^ fuM ^hdl tioiiiipoMdriiito any 

dblAtifioiio lieloiileing tn the oommon- 
^ wealth ; which fafoor and esMNopcioo shall 
t odithiaefor the space of ten years, to begin 

* aCd be accounted ‘ firom Michaelmas next. 

< We haee also given our special orders and 
^directions that no embargo, or other hin* 
s draoce, upon any pretence whatsoever, be 

* laid Ufmh any ships, seamen, or other pas- 
« sengers, or adventurert^ which shall apf^r to 
« be engaged and bound for the said island. 

* And we do hereby foriber cledare, for our- 
^ selves and successors, that wliaimver other 
^ favour, or immunity, or protection, shall or 

* may conduce to the welfare, strength, and im- 

* provcmeiiC, of the said island, shall from time 
^ to time be continued and applied thereunto. 

* Given under our band, &c. 

* OttvEM, Protector.* 

Notwithstanding what is mentioned in this. 
Instrument respecting a Civil Government, it 
appears that the country remained under mili- 
tai^ government from the conquest of it until 
the Restoration. Upon that event Colonel 
ID^yley, who had than the chief command un- 
der a commission from the l/>rd pMtector, and 
‘who it appears was much beloved in the Island, 
was connrmed in that command by a commis- 
don ^om king Charles, dated the 13th of Febru- 
aiy, 1301. 

His commission, which recites the king’s de- 
eirc to give all protection and eneouragcinent 
to tlie people of Jamaica, and to provide for 
its security and good government, empowers 
him to execute Tiis trust according to such 
powers and authorities as are contained in his 
GommisiioD and the instructions annexed to it, 
and such as should from time to time be given 
to him by his majesty, ond. according to such 
good, just, and reasonable customs and consti- 
miO^as^ Ware exercised and settled in other 
eolohiea, or each oihtr ns should, upon mature 
advice and oontidfvetion, be held necessary apd 
proper for the good -goeemment and security of 
sheAstand, proved they were not repugnant to 
the laws’ England. 

eaipnwefs him to take onto him a 
Gohncil cf Twelve peraonsi to be elected by 
tliepeMl# actording to dm manner prescribed 
in tW’ Hlshucti^ and by the advice of any 
ftve or mote of them,- to constitote ctviljudica- 
lanewwish power m admfoiiteroeiihs ; so eom- 
snaad till tlie-militavy forces in the Maad, ami 
pat en force and eiecute mavtial law*; to grant 
eminisnons, with tho advice of hhooiincil, 
lbr»tho 4ndfaig out ^new iri da e ; and to do and 
petform^ al) other owlert, wbioli nni^ ooodace 
tolheHood of the iihiad. The loMruotioiks 
coosict of Mocn aniclee t 

first iHrectO'llio oommiisioii to ho pob- 
lished, and ilm kiil| prochdoiod ^ * 

’ The tliml wqpmiteo the mannerof tleetii^ 
th e j po anei irele^ti of wUoh to bh c h os e n iiw 
dyforeatly, by as many ef tbe ofieertefihe 
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army, planters, and mhabitants, as eouM be 
conveniently adimttod to such eleccioii, either 
at one or more places ; which said persons, 
with the secretary of the island, who was there* 
by appointed always to be one, were establish- 
ed a council, to adviceand assist die governor 
in tbe execution of his trust; and five were to 
be n quorum. 

The fourth and fifth articles direct the 
taking the oaths and settling judicatories for 
the civil ofiairs, and affairs of the admiralty, 
for the peace of the is»land, and determining 
controversy. 

The sixlb directs the governor to discounte- 
nance vice and debauci»ery, and to encourage 
ministers, that Christianity and the Protestant 
Religion according to the Church of Enriand, 
might have due reverence and exercise oinong 
them. 

The seventh directs tlie fortifications at Cag- 
way to be completed, and empowers him to 
compel, not only soldiers, but planters, to work 
. by turns. 

The eighth directs him to encourage the 
planters, and to assure* them of his majesty's 
protection : and by the ninth, be b to cause au 
accurate survey to be made of the island. 

By the tenth it is directed, that the secre^ 
tary shall keep a register of all plantations, 
and the bounds thereof ; and that all persons 
shall be obliged to plant a proportionable part 
thereof within a limited time. 

The eleventh and twelfth direct all encou- 
ragements to be given to such negroes and 
others as shall submit to the government, and to 
merchants, and such ns shall bring any trade 
there ; and forbid monopolising. 

The thirteenth directs, that any vessel which 
can be spared from the defence of the island, 
shall be employed in fetching settlers from any 
other colonies, and that no soldiers be allowed 
to depart without licence. 

The fourteenth relates to the keeping of the 
stores and provisions sent to the island, and 
the fifteenth direeu the governor to transnit, 
from time to time, a state of tlie island, and 
all his proceedings. 

In 1669, Lord Windsor was appointed-go- 
veitior of Jamaica, hy commission under the 
great seal ; whicb, besides containing tlie same 
powers as those contained in col. D’Oyley's 
commission, directs that, in cate of Lord Wind- 
sor’s dytiijr or leaving the island, the govern- 
ment shaH devolve on the counctl or any seven 
of them, and appoints a salaiy of 9,000f. per 
ann. payahfo ooe of the mtehe^er. 

His instniockma consist of twenty^two arti-* 
cles. The tm 4irecU the pifolication afhb 
Genmtsimi t and the second, the appointment 
of the council aooardhig to his commission and 
tlie histractions. Butit most be observed opoU 
this ertkdt, ihal no tfiieeiions whatever are 
iChremeklier iafhocomiiiimkMi, whiebreforstb 
thetiiittnctions^crthemstlrn^ the m sel ves^ 
iW.to elie mode in which the cooncii sbaR be 
a ppaini e dt hot it appdatc 9iat the govwmok 
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Tht third, foorth, SAb, ttUb, Muttarcalli 
artidM relate te the admioitterifig oaths, este^ 
UMiog jndioittMas, eod providii^t for the so* 
curiij orche ac^moent isles. ^ 

The eighth directs eoceuragemeat to ho gt ee a 
to the plaOters to reiawe to Jamsiisa from the 
other colonies. 

The tiiath directs 100»000 acres of land to 
be set apart in each of the four quarters of the 
island* as a royal denesoe, a survey to be made* 
find a register kept of all grants, and a militia 
formefi. 

The tenth directs the planters to be encou- 
raged, their lands- condrnied unte them by 
grants under the great seal, and appoints 60,000 
acres of land to the governor, for his own use. 

The eleventh ralates to the enoouragomem 
of an orthodox ministry, and the twelM esta- 
blishes a duty of five per cent, upon all exports 
after the expiration of seven years. 

The tliirteenth, fourteenth, fifteenth, end 
sixteenth articles contain general directions as 
to the liberty and freedom of trade (except 
with the Spaniards), assistance to the neign- 
bouring plantations and the teenrity of the 
island, by obliging planters to reside in bodies 
together, and in contiguous buildings. 

The seventeenth directs, that at an encou- 
ragement to men of ability to go to the island 
no offices shall beheldby deputy ; and pves a 
power to the governor/ of suspension or re- 
moval, in case of bad behavionr. 

The nineteenth empowers the governor to 
grant royalties and manors, or lordships, to con- 
tain less than five hundred acres. 

The twentieth empowera the governor, with 
advice of the council, to call assemblies, to make 
laws, and upon imminent necessity, to levy 
money ; such laws to lie in force two years, and 
no longer, unless approved of by the crown. 

lie also carried out with him the following 
Proclamation. 

* We, being fully satisfied that our island of 
^ Jamaica, being a pleasant and most fertile 

< soil, and situate ooromoiliously for trade and 

commerce, is likely, through God's blessing, 

' to be a great benefit and advaiiti^e to this 

< and other our kingdoms anti dominions ; have 
^ thought fit, for the eocouramng of our sob- 

< jecta, as well such as are uready upon the 
^ seid island, as all others that shall transport 
^ themselves thither, and reside and plant thnre, 

« to declare and publish, and we do hereby 
^ declare and publish, that thirty acres of im- 
^ pmveable Imidi shall be granted and allotted 

< to every andh person, male or female, being 
« twelve years old or upwards, who now re- 

< sid^ or within two yem next ensuing shall 
4 reside, upon the said island; and that the 
^ tame shall be amigned and set out, by the 

* Governor and Council, within six weeks next 

* after notice sbnll be gtven in writiBg, sub- 

* cribed by abtdi plunier or planters; or some 
^ ofibeminbehulrof the rtet,fo the (Sovemor, 
t oraoch ofiteer us he absll * appoint in chut 
^ behalf, signifyuig their renoluitoas te pinot 
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^ Aece^ and when they intend to bh on the 
’ plnen; and, in case they do not an tUt^ 
within six momhi then n^t enauingTilm^ 

^ nilotmeot shaft bn roidai and free to bo astlgiiett 

^ to any other phinter; mid that every other 
' person and pemoos^ to whom each assigo^- 
^ ment shall be mad^ shall hold and etriiigr the^ 

‘ said lands so to be assi|ned, and all 
‘ edifices, buMdings, and iticimres cbereii|kNi 
‘ to be built or made, to them and their bma 
‘ fiir ever, by and under such tenorts^ es is 
’ usual in other- plantations subject to ' us. 

' Nevertheless, tliey are to be obliged to serve 
^ in erms upon any insumectoo, mntfny, or 
' foreign invasion. And that the said atsigii- 
' ments and allocmeots shall be made and con* 

K firmed, under the public seal of the blaiKf, 

' with i^er to create any manpr or manors, 

' and with such convenient and euiteUe pri- 
vileges and immunities as the graiktee sIaII 
‘ reasonably desire and require ; and a draught 
^ of such assignment shaft be prepared by our 
' counsel learned in the law, and delivered to 
( the Governor to that purpose ; and that aft 

* fishings and piacheries. aud all copper, lead, 

‘ tin, iron, coals and all other mines (except 
‘ gold and silver) within such respective allob- 

* ments, shall be enjoyed by the g w m tt es 

* thereof, reserving only , a twentieth part of the 

* product of the said mines to our use. And 

* we do further publish and declare, that all 

* children of our natural bom sumects of £iig- 

* land, to be born in Jamaica, shall, from th^ 

* respective oatlts, be routed to be, and shall 

* be, free denmas of England, and shall have 

* the same privileges to m 1 intents and par- 

* poses as our free born subjects of England ; 

« and that all free persons shall have hberty, 

* without interruption, lo transport themselves 
> aud their families, and any tneir goods (ex^ 

* cept only coin and bullion,) from any other 

* dominions niid territories to the seiti island 

* of Jamaica. And we do tirietly duiige and 

* command all planters, toldiefe and others, 

* upon die said island, to yield obedience to Che 

* lawful commands of oor f^t trusty and well 
< beloved Thomas lord Windsor, now our go- 

* vernor of our said island ; and to every other 

* governor thereof, for the ttma being: under 

* pain of our displeasure, and such penalties as 

* may be inftictM thereupon. 

** Given at our Coort at WhiiehalL DiOir 14, 
Per ^wscmMqgeiii.*^ 

t 

This Prodamatton was publkhed by lord 
Windsor upon his arrival; but nothing else 
material arises out of his short adnuniscratjifin 
ironb notice: for he staid but two montlis; 
and left the island, and the execution of hts 
oommiisiofi, to sir Chevies Lyttletoo, who hod 
been appointed lieutenant governor, and who 
governed with tho advieeof n council of twolvo'^ 
appointed by himself, and called an assembly 

* FwaiMoanniM foeap^p«jr«g * 
q uiU fi eBt for eveiy hundred aems ynaily»lo4he 
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With these lews, the coancil took into eoii«' 
sideretioti the state snd oODstitutiofi of JeiMi** 
ca, and made two Reports npon it. [See the 
two first Articles in the Case beiowt| 

These Reports having been confiniMy a ocun* 
mission pasm the |reat seal, constkutmg lord 
Carlisle governor of Jamaica ; by which and 
by the instmctions annexed thereto, [See the 
Uiird and fotiitli Articles in the Case below.] 
the form of government proposed in the coun- 
cil's report was adopted and established.* * 

Upon lord Carlisle's arrival in liis govern* 
ment, he found the people very much dissatis- 
fied with, and averse to this uew Ibrm of go- 
vernment : as will better appear by his lettem, 
[inserted in the Case below.] 

The right honourable the Lords of the Com- 
mittee for trade aud plantaiious having this 
day presented to tlie ward the ensuing Re- 
port, viz. 

May it please your majesty ; 

We having, according to tfie trust reposed 
in us in reference to your majesty's planta- 
tions, taken into consideration the present state 
and government of the island of Jamaica, f pm** 

* In the beginning of 1678," says Ed- 
wards, a new system of legislation was 
adopted for Jamaica. This system was nearly 
founded on the plan of the Irish constitution 
under Poyning's act : and in order to enforce 
it, the earl of Carlisle was appointed chief go- 
vernor of the island. The privy council of 
England prepared a code of laws, and a bill for 
settling a perpetual revenue on the crown, 
which his lordship was to offer to the asseihbly ; 
requiring them at the same time to adopt the 
whole code without any amendment or altera- 
tion. The heads of all bills, except those re- 
lating to money, were to be sent to his majesty 
after they had been suggested by the governor 
and council ; if the king approved them, they 
were to be returned under the great seal, in the 
form of laws, and passed by the general assem- 
bly ; which was to be convenra for no other 
purpose than that, and voting the usual sup- 
plies, special orders from England beiug ex- 
cept^. 

The most probable opinion respecting the 
origin ofthis project seems Co be this. In the 
year 1663, the assembly of Barbadoes were 
persuaded by very unlawful means, as will be 
shewn hereafter, to grant a perpetual revenue 
CO the crown, of four and a half cent, on 
the gross produce of that island. The Jamaica 
planters steadily refUsed to submit to a similar 
unposition ; and this, it is likely, suggested in 
the mind of the king the idea of depriving 
them of their constiiutional franchises, as a pu- 
nishment for their non-compliance. Fortu- 
nately, however, neither secret intrigue nor 
open violence was attended with saccess.F 

t As to the operation of the laws of Eng- 
land within Colonies conquered by the arms 
of England, See the Case of Rail n. CampbeU 
A.n. 1774, and the Notes to thatCase, iq/hi. " 


tkolmfjr such maiteni as, from the oatuio of 
*affitiie sfs thby now stand there, we have JodM 
heoesiary to be rteomnieiided to the riglitlioi< 
noofablerhe earl of Cailisie, #hom your ma« 
jetty has been pletismi to nomioete end contri- 
tttte governor of the said hland; and haviiM^ 
after several meetings, agreedopon tfae feBow- 
ing partieulara, we most humbly crave leave to 
lay them heihre your majesty, for your royal 
deferniiiiation. 

The first point that did occur, most worthy 
to be considered hy us, was the power aiio 
manner of enacting laws for the civil, miKtaty,' 
and ecclesiastical guvemment; and upon taking 
a view of what lias been practised, since yolw 
majesty's happy restoration in the legislation, wd 
find, that tne metMs and authorities, for 
ilie' framing and Ordaining the said laws, 
have been only such as were directed feV 
your royal commission unto yogr rnsjescy^ 
seveml governors, or prescribed by theinsiroo^ 
tions given them from time to time; and that 
as the constitution and exigency ofafikirshavo 
often changed, so your majesty has thought fit 
variously to adapt your royal orders thereunto 
and by the last commission, given unto the 
lord V^aughan, your majesty was pleawd fW 
empower Tiis lordship, with cne advice of your 
majesty's council, from time to time to sumiifoat 
general assemblies of freeholders, who have 
authority, with the advice and consent of tte 
governor and council, to make and ordain laws 
For the government of the island ; which laws 
are to be in force for the space of two yearly 
except in tlie mean time your majetty's plea* 
sure be signified to the contrary ; and no longer, 
unless they be confirmed by yoar maj^y 
within that time. Having, theremre, directM 
our thoughts towards the consequences end 
effects, which have been produced or may aHsr 
from this authority derivM unto the said frse- 
holitersand planters, which we observe to have 
received n daily increase by the resolutions 
tf ley have taken, less agreeanle to your ma- 
jesty's intention, we do most humbW offer enV 
opinions, that the laws traosmictad by the lord 
Vaughan, which are now under consideration' 
in order to be enacted by yonr majes^, may* 
be entrusted in the bands of the earl of C^Me, 
who, upon his arrival in the island, may ofler 
them unto the next assembly, that they mey 
be consented unto as laws originally coming' 
from yotir majesty ; and that, for the fitturi^ 
no legislative assembly be called without jfoar 
ifiqjesty*8 special directions; but that upon 
eniergcncies, the governor do acquaint your 
majesty by letters, with die necessity of calling 
such an assembly^ and pray yoar majesqp'ii 
consent and directions for their meeting; and 
at the same time do present unto your majesty 
a scheme of such acts as he shall mink fit and 
necessary, that your majesu may uke the 
same into consideration, end return timm in 
the form wl^erein your msjesqr shall think fit 
that they be ebacted; that the governor, Umu 
recehit of yourmwesty's commands, ebUttIftw* 
summon an assembly, and propose the ibd^ 
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lfmforiliWConie&^soth«tUieMMMTOdiod» iCoventiydo prepare a cornsninion axid instruc- 
y maucrt, be made um of in Ja- htioiia for bit msyetty’t royal tmaturc^ for 

it in Ireland, aocordinis to the form the earl of Carlitle, according to the tenor of 

the said report. 

At the Coort at Whitehall, Feb. 15, 1677-8. 

Pretenif the Kino's most excellent Majesty in 
Council, Upon reading this day at the 
Board, a Report from the Right lion, the 
Lords of the Committee for Trade and 
Plantations, in the words foliowing ; 

May . it please your majesty ; Having re* 
ceiveci, on the 12th of January last past, from 
the right honourable Mr. Secretary Coventry, 
a Draft of a Commission and Instructions for 
the earl of Carlisle, whom your majesty has np« 

£ ointed to be your governor of Jamaica, and 
aving, after several additions and alterations, 
remitted the same unto Mr. Secretary Coven- 
try on the 2d instant, we crave leave to offer U> 
your majesty the most material points which 
did occur unto us upon perusal of the said 
drafr ; which are as followeth : 

Iv As we are of opinion that all members of 
council in Jamaica may, for the more easy 
passing of laws, be admitted into the assembly* 
li duly elected by the freeholders ; so we 
cannot but advise your mojesty, that as well 
the members of the said council suspended by 
your miyesty^ governor, as the members dibr- 
plnced by your miyesty, may be render^ inca- 
pable, cluring such suapen»ion, of being ad- 
milted into the assembly. 

2. That although your majesty has, by an 
order of tlie 16th of November last past, 
thought fit that no assembly be called without 
your i^estx's especial leave and directions ; 
we think it vHy important, for your majesty's 
service, and safety^ of the island, that in case of 
iiivasioo, rebellioo, or some other very urgent 
necessity, your majesty's governor may have 
power, with the consent of tlie assembly, to 
pass acts for raising of money, to answer the 
occasions arising by such nigent necessities. 

3. That whereas bitheno, within your ma- 
jesty's ishmd of Jamaica, the Oaths of Alle- 
giance and Supremacy have not been imposed 
on persons that bear any part of the govern- 
ment, except the membm and officers of the 
coun^, and all judges and justices so, for 
the prevention of future inconveoiencies, and 
greater assurance of loyalty towards your ma- 
jMy, we are bumblv of opinion, that all i^r- 
sous elected into the assembly shall, lietbre 
their sitting, take the oaths of allegiance and 
supremacy, which vour majesty's governor 
shul oommimiottate fit persons, under the seal 
of the idand, to administer uoto them, and 
that, without taking the mid. oaths, none shall 
be capable of sttttog, though elected. 

We have likewise, pursuant to your mnjestv's 
orders, prepared a body of laws, such as the 
right honourtible the carl of Carlisle may be 
empowered to carnf with him. and to offer 
unto the assembly of Jamaica fiurtbeir ctiiisent* 
Whtfcas we da not find, since your majesty's 


prSMcnbed by Poyniog's law ; and that there- 
mrdthenretentsiyleofeaaetiog laws. By the 
mwtrwm*' council, and representatives of the 
Cmi^s assembled, he converted into the 
iiyla of, Be it enacted by the king's most ex- 
cellent majesty, by and with the cousent of the 
General Assembly. 

We are further of opinion, that no emea^, 
fine^ forfeiture^ or penalties, he mentioned in 
ibe said laws, to be applied c» the public use 
ef the island ; and that your majesty do in- 
struct your governor to dispose thereof for the 
support of the government. It is also our 
opinion, that in aU laws for levying of money, 
and iaiung a public rmnue, the clauses 
whereby tne saia levies are appropriated unto 
the polm use of the island, wiuiout any men- 
tion made oi your majesty, or unto your ma- 
jesty for the said public use, are so far dero- 

£ ory to your majesty’s right of sovereignty, 
t they ought to be, for the future, altered 
and mode agreeable to the style of England. 

We do likewise offer it unto your majmty as 
necessary, that no minister be received in Jar 
maica without licence from the right reverend 
the lord bishop of London; and that none 
having his lordship's licence be r^ccted, 
witlmt sufficient cause alledg^; as also, 
Uial in the direction of all church affairs, the 
minister be admitted into the respective ves- 

. And whereas it has upon some occasions 
proved inconvenient, tliat the members r»f the 
council have been constituted by your ma- 
jesty's commission; we are of opinion, that 
for the future, they be only named in the in* 
stnictions of the governor; for the strength- 
eniM of whose autliority under your majesty, 
we io offer, that lie may have power to suspend 
any of the said members, if he see just cause, 
without receiving theedvioe and constat of the 
oottocil ; and also, that none of tlw said mem- 
hen so suspended, or by yonr midcsty's i^er 
displaced, from that trust, may be permitted 
IP no received into the Oenefal Assembly. 

And whereas notbinf can contribute more to 
the welfaie of yonr oMpesty’s island, than that 
aU meant be found out for the increase of 
U^; wf do offer, for the encouraf^ment 
thereof Ibitm mint be allowed in Jamaica, in 
such manner that noipnyudice do arise unto 
your m^esty's other dminiont, or that what 
hgUiflU ti brought from thtnoa may be ceined 
hiieiis B ngMu w ; provided that efi such coins 
ggaybttr ytminsgesty't royal sopendription, 
and not he impotad in payment elsewberc.— 
AUt^Muffcc. 

Fismn, FAoconaaaY, 
Daitnrt Cnsvan, 

Wonenrem, H. CovxNTar, 

BiWr Ifolmex. 

liliniioaity«mkii|g dm seme ioce considera- 
don, wmfteaied lo approve thereof ; and did 
eptfor, That the ri^hattoimble Mr«Secretai 7 
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bappp Rf storationy that any laws uansiiutted 
from your majesty’s (|laotaUona, have bees 
confirmed your roayesty, cither under #the 
great seal ot £t)}j;land, or any other significa- 
tion of your majesty’s pleasure (the net of four 
and a half per cent, in the Caribbee islands 
only excepted, which was confirmed by tlie 
order of council); and the intended method of 
enacting laws in Jamaica hath not as yet been 
put in practice ; we humbly crave your majes- 
tv’s royal determination, wiiether the saidjaws . 
shall pass only by order of your majesty in | 
council, or under the ^rent seat of KnglantI, 1 
that we may accordinpiy be enabled fitly to j 
present them unto }our royal view. — All ^ inch, ! 

! 

I 

llis majesty was pleased to order, that Mr. | 
Secretary Coventry do prepare lord Carlisle’s 
coniniission and jiistructious concerning these 
Blatters nccorilingly : and as for the Jaws of the 
suid inland, his majesty by an ortier <d tbe j 
hoard, hatli been pleasiKl this day to declare | 
Ills pleasure, that they shall pass under the 
great seal of Enghmd. 

Extract {if King Charla the SccontCn Cowmis- 
iion to the Earl of Carlisle. 

And we do hereby give and grant unco you, 
with the advice and consent of the said coun- 
cil , full power and aiitliority from time to time 
as need shall require, to auininoti or call gene- 
ral assciiiblie!i of the freeholders and planters 
within the saiil island, niul other the territories 
tinder your goverutneiit, in such manner and 
form as hath heert formerly practised and used 
in the said island of Jamoica. « 

And our will and pleasure is that the persons 
thereupon duly elected, and having before their 
sitting taken the uatbsof allegiance and supre* 
macy (which you blinli commissionate fit per- 
sons, under the seal of our tsiaiid, to adminis- 
ter ; and without taking which none siiidl he 
capable of sitting, though elected) slmli be call- 
ed nnd held ilm General Assembly of the said 
island of Jamaica, and other the territories 
tbereon depending ; and shall have full power 
and authority to agree and consent unto all 
sucl) statutes and ordinances for the public 
peace, welfare and good government of the 
said island, and other the territories tbereon 
depending, the people and inhabitants thereof, 
and such otliers as shall resort thereunto, and 
for the benefit of our heirs nnd succetsors.'as 
having been by you with the advice and con- 
sent of the said council, framed and tmns- 
mitted unto ns, in order to be liere enacted by 
our giving oqr consent thereunto, sbaiJ be by 
us approved and remitted unto you under our 
ereat seal of England ; which said statutes. 
Jaws and ordinances, are to be by you framed 
as near as conveniently may be, to tbe lawsand 
atatntes of our kingdom of England. • 

And we do hereby nevertheless, authorise 
and empower you, in case of invasion, rebel- 
lion or seme vdfy great ncoessity, to pass an 
act or acta by am with the conseat ofthd Ge- 
VOL. VI, 


neral Assembly, without transmitting the same 
first to us, to raise money wiiliin the aaid 
island and the territories within your govern* 
ment, to answer the occasions arising by sucb 
urgent necessities. 

And we give you likewise full power from 
time to time, as you shall judge it necessary, 
to dissolve all General Assemblies as aforesaid. 

Krtract King Charles the Seconits Instruc- 
tions to the FmcI of Carlisle. 

And whereas by our commission we have di- 
rected, that for «the future no General Assembly 
be called without our special clireciions ; but 
that tipon occasion you do acquaint us by let- 
ter with thu isecesaity of calling such an assem- 
bly, and pray our consent and directions for 
their nieniog; you slmli at the same time 
transmit tintn us, with the advice and consent 
of the ceunci), a dnife of such acts as you shall 
think fit and necessary to be passed, that we 
may take the same into our consideration, and 
return them in the form we shall tjiink fit to he 
enacted in : and upon the receipt of our com- 
mands, you shall then summon an assembl}*, 
and propose the said laws for their consent. 

And accordingly we hdve ordered to be de*- 
livered unto you licrewitli, a certain body of 
laws for tlie use of our said island, framed in 
pursuance of othe r laws transmitted unto us by 
Ibnner governors, with such alterations and 
ametidments as we have thought fit, with the 
advice of our privy-council liero ; which upon 
your arrival in our said isloiid, you shall offer 
unto the next iissecribly, that they may be con- 
sented to and enacted as laws originally com- 
ing from us. 

We are willing, nevertheless, that in case of 
invasion, rebellion or some very urgent ^neces- 
sity, you pass an act or acts with the consent 
of the general assembly, without transmitting 
the same first unto us, to raise money wiihiu 
the said island and tbe territories depending 
thereon, to answer the occasions arising by such 
urgent necessities. 

And you shall take care that the present 
style of enacting laws, ** By the governor, 
council mid representatives of the Cominons 
assembled,” be converted into tlie style of, 
** Be it enacted by the king’s most «x«;el|ent 
majesty, by and with tlie consent ol'ihe Oeoerai 
Assembly.” 

Extract of a Letter from the Earltf Carlisle 
to Mr, Secretary Cvoentry. 

I have spoken with several of the ocmncil, 
and find some of them much dissatisfied at the 
alterations in tbe laws and manner of pasting 
them, paiticniarly at tbe latter pert of tlie 
danse in the iqiliclbhill : * but that in all things 

* be may, upon ^ ^leoasions or emef]genciee, 
^ act as captaio-feni^l and governor in chief, 

* according to and in pursuance of all the 
^ puwers and anthorities given nalo him by his 
^maiemy’dihmiDis^ioa; eoy tbh^t in tfaii case 

• or any other to the centnurj in any was# not- 

• wiihitanding;* wUch they arejealons of, lest 

48 
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CfiAt thereby tbiy shall make is legal to exe- 
eme all iustrnctlbus that either are* or shall be 
sent to me, or any other succeeding governor j 
svhieh . aeruple might easily be avoided, but 
that the great seal being nflixed to the laws, I 
have no power to make alteration, which I 
miight have done, both to their satisfaction and 
the preservation of the king's rights. The act 
for the revenue too, I fear, will not ivithout 
difliculty pass ; but I shall endeavour all I ctiii 
to bring them to pass, for which 1 have greater 
iiiducefiients tlian ray being here, wiihuut any 
hi»pes from the present state of the treasury, 
which is txbausted and in debt - for their new 
Jurtifications. 

Cupy a Letter to Afr. Secretary Coventry 
frvm iho Earl o/‘ Cftr lisle. 

St. Jago, Sept. 11, 1678. 
f^ir The assornbly nu t on the 2nd instant, 
find, I hod, are ho difsncisfied with the altera- 
lion of the guveinirient, that I question whe- 
tlier they will pa!»a any of these laws : they 
have olijectitTUS ag:)tii>t several of them ; ns 
the not tor the revenue that is perpetua!, and 
in;ty ho divcrtt^l : t^ey arc nettled ut the cx- 
pie^Nion ill the preamble, that the revcmie was 
raided by tl e g^’vornor find council : and 
ihoii^h they cimnnt deny it to he truth, yet 
they Miy that eonncil was cSccted by the peo- 
pfe, atid though continued under the name of a 
coiiiicil, yet was in elVcct un assembly or repre* 
sriitfltive" of the peopto. 

I have given into ciieir hands a copy of that 
net and fbnitecii more, and gnvc them liberty 
to compare then) with the original. The act of 
inditii), find sinne others, 1 keep by rnc, till 1 
Stc wtrnt they will do with those they have. 
AW the arts are not yet transcribed; for but 
fine man cuii write at a time, and they are 
Imll.y $ but i have enough to keep them era- 
fdnyeii. 'I'lie Speaker catne to me on Saturday, 
to desire liberty lo adjourn for a few days, 
v. hiclt I consented to, and they ndjourned till 
M.lntr^day morning. I«icut. col. lleeston is 
'Speaker, whom 1 rccfnnmendcd to them upon 
sir II. Morgan's as*airances that he %voiild be- 
have himself well. Uc hath the general repute 
of un hotirst and discreet gentleman, though be 
signed the order about the privateer, at which 
so much olfcnce w^as taken ; but 1 am satisfied 
be was no further faulty, tiian in complying 
with the directions of the assembly ; and I tiie 
ir.'iiher propbsed him (whom they had a mind 
to chuse) to gain the point quietly of recom- 
jmending^ winch my lord Vaughan^ 1 am told, 
aeshBctM to do. * 

Tlie assemblv appointed a committee to 
compare theM laws with their former:. It is 
aaid they did'ec in many things, especially from 
Xhosc lavialast sent from lord V^anghan, which 
are nmt usefoUj fraased for their present 
bent6t. ^ ' 

Papular diacoiiiiie farevatl here am wdlus in 
England ; and I'find aAnr men's ndtioos have 
taken aneb place urilh' the leadiog men bf the 
amemUy, that t&ej mtber* set uiciBSclTes to 


frame nrgunMnts against the present cohstitu- 
iion; than to accommodate things under it. 1 
cannot ytst tell you wliat course I shall take td 
remove this difficulty: but 1 will do the best I 
can. I find oue of the council more faohy iit 
this, than any innn in I lie island, but am un- 
willing to niiine him, till 1 have tried the ut- 
most to recisim hitii. 

Whilst wc are here busy about small mat- 
ters, 1 doubt your hands arc full of greater and 
inayttberefoie forget us. We hear the French 
and Dutch aie agreed. ' 1 am, sir, fzc. 

Carlisle. 

Esfraet of a Tjlicr/rom the Earl (ff Carlisle 
“ to the Committee. 

My lords; 1 have met w'ith the difficulties 
here 1 foresaw, but could ueiibor avoid nor pre- 
vent in England. Tlie general assembly meet- 
ing the 2d of September last, 1 rccomaiended 
ntui sent to them the several bills I brought 
over tinder the great seal of England, for their 
consent to be enacted ; but beiiig imich dis- 
satisfied at ibe new frame of government, and 
their losing their deliberative part of power in 
alteriog and amending, tbey v)*t>uld not pass 
any one of them, but threw tliem all out ; but 
prepared an addres*, with a bill of impost 
upon wines and oilier strong liquors for one 
year, without giving me notice thereof, in such 
terms and form as was not fit for me to pass it: 
hut afterwards changing the style of enacting, 
ns directed in my instructions, %vitb some other 
amendments to this bill, the public necessities 
of the island, liuving contracted many debts 
from new fortilications, and salaries already 
due retpiiring it; 1 gave the royal assent; and 
then,’ on the 12th this instant October, I dis- 
solved them. My earnest suit^U) all your lord- 
ships is, that you will please m have me in 
your thoughts, and the present state of this 
colony under your lordships' consideration, for 
some expedient which may be elucidatory to 
the power given me lyy ray commission and in- 
structions, which may quiet the minds of per- 
sons generally dissatisfied in iliis island, which 
is most certainly under the greatest hopes of all 
the islands in the W est Indies, and therefore 
most fit for to he encouraged with the king% 
countenance and support, with good and ac- 
ceptable laws. 

What bills 1 shall send to Mr. Secretary 
Coventry, I pray may be speedily dispatched, 
tvhen brought before your lordships, and re- 
ceived, and ordered be passed through all 
offices without delay, being in part of what is 
so very much wanting towards the support of 
the good govemmq/nt of this island. 

Copy a letter from ike Earl rf- Carlisle to 
ike Committee. 

My lords; A forrnigbe ago I gave you an 
account upon what terms 1 bad parted with the 
assembly. I Imre since thoroughly ixmaidered 
of wbai mt^t'in this">lace most conduce to his 
majesty's service, and could %ot think of any 
better expedieot than to scad the bearer, Ab. 
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AtkiDson, to wait upon your lorduliip^. H« 
was secretary to sir Thomas Lynch and mjp 
lord Vaaghan, and has been enough acquaint- 
ed with all my prt>cetdinKS since my arrival 
so is perfectly able to satisfy vour lordships in 
anything you may desire to Vnow concerning 
life place, and to lay bef.'re you nil the several 
interests of his maje!»ty relating to it. 

My lord**, I find that the pre^^ent form ap- 
p(»iiited for the making and passing of laws, 
considering the distance of the place, is very 
impracticable, besides very distasteful to tlie 
sense of the people here, ns you may observe 
by the nsssembly’s address to me; and if your 
lordships will ph ase to move his majesty to 
send me a general insiructiun to call another 
assembly, and to re«enact and make what laws 
are lit for this place, 1 could then order the 
matter to conclude eiVectunlly to his majesty's 
service. I have, hy Mr. Atkim^nni sent you 
the drafts of such bills as are the most fuiida* 
mental, and chiefly concern his imycsty’s in- 
terest; and I do assure you that 1 will not, in 
any material point, vary from them. He will, 
when your lordships tirdcr him to attend you, 
lay them all before vou, and I believe, give 
your lordships such thorough satisfucrioii, that 
ou will rest assured that what 1 desire for 
is majesty’s service, and that 1 shall be enough 
enubled by it to settle every thing upon so good 

foundation, that neither his majesty nor your 
lordships will ever repent of having made any 
deference to my opinion. In it,' my lords, 
much success depends upon the dispatch, and 
of tiie circumstances Mr. Atkinson will give 
you an account, liis business is wholly to at* 
tend your lordships, and, 1 believe, he will al- 
ways he in tlie way. lie has prayed me to 
intercede with your lordships to excuse what 
errors he may commit as having been a West 
Indian for these eight years jpast: and do on 
his behalf beg that favour of your lordships ; 
but hope that he will prove so discreet, as to 
give your lordships no manner of ofifence. I 
thought it the readiest and best way to have all 
things rightly understood, and do hope that is- 
sue will be produced from it. 

I am your lordships* most humble 

And obedient servant, 

St. Jago de la Vega, Nov. 1678. Csai ihLC, 

Extract a Letter from the Eari of Carlhh 
to Mr, Secretary Coventry, 

On the 2cl of September last, the general 
assebly met ; but under so much dissatisfaction, 
from die new frame of goverometir, and their 
losing their deliberate pan of power in fram- 
ing, altering, and amending^ laws, that they 
spent near a fortnight very uneasily about 
aome of the laws, and would have begun with 
the bill ,bf revenue, to have thrown that out 
'^t, as a mark of their disallowing the new 
method of government, being so higtdy ijicens- 
Cid that they were near questioning the king^s 
power and authority to do it: insomuch, that 
L. taking, the mhintenance thereof to be in my 
Waijge, ' and fii^tqg some of the council equaC- 


^ disgusted at t^e change of govemmeiit* and' 
roreseeing that it was tike to eucoumge discoo*- 
tent in the assembly to lake them off and leave 
ihe atsembiy upon their hoin'>ui^ by them* 
selves, I thouglit it absolutely ueemary to put 
this question to each of the couiiiellors, in ihw 
words : Do you submit, and consent to fhia 

present form of government, which his 
tj hath been pleased to order for this idand'uf 
Jamaica?** to wtiich the chief •jusiioe, cbl. 
Long, refused to answer, with two more, col; 
Charles Whil^eld and cut. Thomos Freeman. . 
The chief-justice being a tnnn .of very great in** 
fluence upon the itsseinhly, I presently sus- 
ppnded, and gave the other two (less liatiger- 
ous) till morning to consider on it ; and then 
the cbiefjustice sent to me his submission under 
his hand, and col. Frectitan subiuictcd ; but 
col. Charles Whitfield, otherwise a very good 
man, went away into the country. 

I'ho n^seiiihly received and examined nil the 
laws 1 brought over, and drew tip their reasons 
against pa<;siitg them; of each, many were very' 
frivolous, and die best was, because they were 
not compared wiih and amended hy ihe last 
laws of my lord \*nitghan’s, now with }OU, and' 
received some two days before my coming 
away, the fleet then sttiying in the Downs, and 
my departure much pressed upon the expec- 
tation of war. These reasons against tijp 
revenue bill I answered iiidividutdly ; but no 
means or endeavours, either 1 myself, the 
council, or both could use, would prevail with' 
them to pass any one of them; and I look upon 
this to be their chief reason, thiit by not pass** 
ing them they miglic the better shew their dis- 
like of that new way of government ; though 
they urge this fur their enjoying a power of al- 
tering and amending laws, the iiectssity of 
changing them as ofi i n us occasions do I'cquire; 
and the distance from this place is so greats 
that, before the king’s npprobatioti can be ob- 
tained to a latv, and returned hither, .it rmiy he 
fit for the public good either to lay that law 
aside, or' much to cliongc and alter it: and 
Indeed in this part of the objection 1 think they 
are in the. right, for that they will want ten- 
porary laws till the colony be belter grown a 
and upon thorough considera.tioii of the whole 
matter in this part, I am of opinion, it is very 
adv«seabie and requisite tliat there .should, be 
leave and power from tlie king to make laws 
(not relating to his majesty’s power or preroga- 
tive) to endure for some term, till ,bis royal 
iqiprobnlinn may be had therein; and of tins I 
do earnestly entreat your care. 

Having used all methods poHibhr with the 
several members apart, and jointly with the 
body of the assembly, for the passing the laws, 
I was, after many conferences and debates, 
and several adjournments, frustrated, afld 
they threw them all out. Afterwards; io a 
foil body, by the Speaker, they gave me the in- 
closed address, and presented to me e bill for 

public iiiipbst, prepared, wiitiout givi^ me 
notice thereof in such terms and fornas^ .as wot 
not fit for me to pass it in s but at laft in some 
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pftrtt eonieDted to Mch amendmctits as 1 and | 
the coooeit thought fit, changing ibe style of 
cnaering, as directed in inv instructionsi but 
jrastraming it to one year, from a fitar that, if 
they should have made it perpetual, they 
simild be assenribled no more, but be governed 

S f 'gt>eernor and council, as they were in col. 

'Oyley’s time, wlien they enacted laws, not 
only for the revenue, but other occasions, by 
governor and council, and some part of sir 
Charles Lyitleton’s time, as appears by our 
cotincil-booh upon the place ; and sir Thomas 
llodyford had an instruction to continue this 
revenue by order of governor and council, the 
assembly in his life time passing it perpetual ; 
and in sir Thomas Lynches time the assembly 
made it perpetual ; but for want of the king's 
consent, they both nro fallen ; but now, tlie 
assembly say, they are of a better understand- 
ing than te give the reins uut their own hands. 

To this bill, the l$land*s affairs being under 
great pressures from public debts con ti acted 
for the new fortifications, and claries already 
due, I gave the rtwal assent : and then, being 
the 13th instant, i dissolved them. 

Which having done, and not being satisfied 
w'lih the behaviour of the assembly in their 
proceedings in relation to the government I 
stood charged with, most of them being in 
ndlitary trusts, I put this question to eaai of 
them : ** Do you submit to this form of go- 
vernment, which his majesty hath been pleased 
to unler for this island of Jamaica?*’ to which 
several of them neither gave me a dutiful nor 
cbearful answer : some did, and at this some 
were much dissatisfied. 


within the dominions of Che kingdom of Eng* 
hind : nor can we believe that his maietty 
would have made this alteration, hod he been 
truly informed of his own inierests, and of that 
which IS proper and natural for the coriscitutioD 
of this island. 

My lord, you, that are now our governor, 
and are upon this place, canuoi but distinguish 
both, ana plainly see that which, at great dis- 
tance, is impossible to be known, being always 
distingoished will) the foisc colours of interest 
and design. It is to you therefore we sddrem 
ourselves ; and do humbly ‘ ^ 

majea>ty, which we do from tbe bottom of our 
hearts unfeignedi y declare, that we are bis true, 
faithful, and loyal subjects, lo the neat place, 
sir, we humbly beg you to lay before his ma- 
jesty the true condition of this island, and the 
several circumstances wherein it stands. The 
situation and natural advantages of the place 
will very probably, by' God’s blessing, make it 
very considerable. It were pity, therefore, 
tiait tiny stop in its infancy should be put to it, 
which may hinder its future growth, and disap- 
oiut ihoie hopes which his majesty hath ever 
ad, and which will no doubt come to pass, 
that, if this island be encouraged by good go- 
vernment and wholesome laws, it will elTectually 
set ve very many interests, both of bis majesty^ 
crown and the nation’s trade. 

Sir, the present form of the government, as 
it is now appointed, has these plain and mani- 
fest inconveniences in it : 

1st. That the distance of this place renders 
it impossible to be put in practice, and dues 
not in any manner fall under the snroe consi- 
deration ns Ireland does, fmm which, we coii- 


Mat it please your Excellency; We, the 
memliers chosen by his miiijesty’s writ to be the 
general assembly mr this his island of Jamaica, 
do, with a (jreat deal of thankfulness, acknow- 
ledgc^the princely care which his majesty hath 
been ever pleased to have of this his colony, 
and of which your excellency hath likewise 
given to us very late and fresh assurances : and 
in obedience to his majesty’s commands, we 
have perused the several bills which your excel- 
kney gave us; and, having duly examined the 
matters contained in them, tliere being divers 
fundamental errors, whic^ we particularly ob- 
served, and did cause tbein to be entered in 
cur Journal; and from the consideration of 
them we cannot hut reflect, and do humbly 
beg your excellency lo represent unto his roost 
sacred majesty, tho great inconveniencies 
which are like to redound unto this his island 
bv this method and manner of passing of laws, 
friiicb it absolutely impracticable, and will not 
only tend to the veat discouragement of the 
present planters, but likewise put a very fiital 
stop to any further prosecution of the improve- 
tnent of this pifice'; there being nothing ihat 
invites people more to aeuk and remove their 
jhmtly and stocks into this remote part of the 
work!, than die assurance they have always of 
fming eovernM in such manner as that none of ! 
r%his should bajo^ so tong as tb^ were 


elude, the example is taken. 

3d. The nature of all colonies is changeable, 
and consei|uently tlie laws must be adapted to 
the interest of the place, and most alter with it. 

3d. It is no small satisfaction, that the peo- 
ple, by their representatives, have a deliberative 
power in the makiog-of laws ; the negative und 
barely resolving power being not according to 
the rights of Englishmen, and practised no 
where but in those commonwealths where 
aristocracy prevails. 

4th. This manner of form of government 
brings all things absolute, and puts it into the 
power of a governor to do whm he pleases ; 
which is not his majesty’s interest, aud may be 
a temptation for even good men to commit 
great partialities and errors. 

5ib. The method which has been always 
used, both in this island and all other colonies, 
in the making of laws, was a greater security 
lo his majesty’s preregative, than the present 
form ; for a governor durst not consent to any 
thine against his interest ; and if he did, the 
signification of the king’s pleasure determined 
the laws, so that his majesty had thereby a 
double furtive. 

Thus, sir, we have truly laid before toor ex- 
cellency our real sense; and dO hope tbat your 
excellency, being tborougbly satisfied ^ the 
mischiefs which will certainly arise so t^ piece. 
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Drom the reasons we base ifleeiif i^ill in that the cOAnnittee for trade and plantatioosi in the 
manner represent our condition lo bis miyestyp words following, ris. 

that he maj be therebj induced to give an in- Haj at please your mmestj ; We have, in 
sciticrion to your eacellency, to pam such laws obedience to jour majesty^ commands, entered 
as are municipal and fit for us, and in the same into the present state of your majesty’s island 
manner which has been ever practised in this of Jamaica, in order to propose such means as 
island, and other his majesty’s oolonies ; we may put an end to the great discouragement 
liaviiig no other claim in it than to express our your migesty’s good subjects there lie Mder bj 
daty to our king, and our unfeigned service and the unsettled condition thereof, occasioned by 
gratitude to your excellency, for mediating that the refusal of the laws lately ofiired by the earl 


island’s interest. 

And we do here likewise present unto your 
excellency a bill for raising a public impost unto 
bis majesty, hit heirs and successors, for the 
Support of this his government ; and do hereby 
beg your excellency to accept of it as a real 
demonstration of our loyalty to our prince, and 
service t«i yoor excellency, with assurance that 
we shall, upon ull rccasions, kfo ready to express 
Slid I further testiiiiontcs of the same as may be 
suitable to our duty and allegiance. 

At the Court at Whitehall, April 4, 1679. 

Present, the King's most excellent majesty in 
Council. 


uft w tuv asscujutjr Mivir vutiasHft ^ 

at which proceedngs, dissatisfaction appears 
to have risen in the manner followiiig: 

By the commission granted by your majesty 
auto ^he lord Vaughan and several preceding; 
governors, it was your royal pleasure to entrust 
tlie assembly of Jamaica with a power to Aamu 
and eosci laws by the advice ana consent of the 
governor and council ; which laws were to coi^ 
;inue in force for the space of two years, and 
no longer : but so it hath liappened, that your 
majesty, finding the inconveniences which did 
attend that power and manner of making laws, 
by the irregular, violent, and unwarrantable 
proceedings of the assembly, was pleased, with 
advice of your privy council, to provide, by the 
earl of Carlisle’s- commission, that no laws 


Whereas the right lionournble the Lords of 
the comiiiictee for trade and plantations did 
this day make report unto his majesty in coun- 
cil. 

That having, in pursuance of lits majesty’s 
order considered the present state and consti- 
tution of Jamaica, and the government thereof, 
as it is settled by his majesty’s command, their 
lordships sec no reasons why any alterations 
should be made in the method of making laws 
according to the u«age of Ireland, for which 
their lordships are preparing reasons to evince 
the necessity and legality of the same : and 
that whereas a ship is now lying in the Downs, 
bound for that island, their lordsliips advise, 
chat the right honourable Mr. Secretary Coven- 
try do, by this conveyance, inform the earl of 
Carlisle of his majesty’s pleasure herein, with 
directions that all things be disposed to this 
end ; and that, in the mean time, the present 
laws enacted by lord Vaughan be continued 
by proclamatinn or otherwise, tin til his majes- 
ty’s pleasure be further known ; as also that his 
lordship do, by the first conveyance, send over 
an authentic copy of the act for a.public impost, 
lately enacted there, according to liis lordship’s 
iostructionA for matters of that nature. 

Ilismiyesty, having thought fit to approve 
thereof, was pleased to order, as it is lierebj 
ordered. That the right honourable Mr. Secre- 
taiy Coventrv do signify bis majesty's pleasure 
unto the earl of Carlisle, according to the said 
report. 

At the Court at Whitehall, May $8, 1679. 

PremU, the Kivu’s WKiiC esceHent majetly in 
Coimcik 

Whems there was tbisday read at the board, 
^ Report from tbe right bonourable tbe lorda of 


>hould be enacted in Jamaica, but such as bo- 
ng friitiied by the governor and council, and 
transmitted unto your majesty for your royal 
approbation, were aflerwardt remitted to Ja- 
maica, and consented unto by the assembly 
there ; and in pursuance thereof, the ear) of 
Carlisle carried uver n body of laws under ibf 
great seal of England ; which Jaws, upon hit 
lordship’s arrival there, have been r^ecffd by 
the general assembly, upon grounds and reasons 
contained in an address to your majesty’s go 
vertior, and in divers letters received from * * 
lordship in that behalf. 

1st. In the first place, we find they are unsa- 
tisfied with the clause in the iniliua mil, where- 
by it is provided, that the governor may, ypoii 
ail occasions or emeigeiwics, act as governor in 
chief, according to ond in pursuance of all the 
powers and authorities given unto him by your 
majesty’s commission ; fearing that thereby 
they shall make it legal to execute all instnic- 
lions that either are or shall be sent your ma- 
jerty’s governor. 

9A\yn They have likewise rejected the bill for 
raising a piinlic revenue, as being perpetual, 
and liable (as they say) to be divertecl. 

Sdly. It is object^, that the said laws con- 
tain divers fundamental errors. 

4tbly. That they were not compared wJtb^ 
and amended by, toe last laws sent over by lord 
Vaughan. » 

5thly. That the distance of the place reml^ 
tbe present method of passing laws wholly im- 
practicable. 

fithly. That ^the nature of all eolobin it 
changeable, and consequently the laws must be 
adapted to the interest of the place, and alter 
with it. . , . . ^ 

rthly. That thereby they lose the e a ti i li e t ion 
of a deliberative power in makioglawi. 
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8thly. That this form of goverainent renders 
your i^Vernor absolute. 

^^9tj3y. That by the former method of enact- 

f 'aws, your majesty's prerogative was better 
nei|. 

being the objections and pretences, 
1 . which toe asHembly has, with so much 
animosity, proceeded to reject those bills trans- 
mitted by your majesty, we cannot but offer, 
for your majesty's information and satisfaction, 
such a short answer thereunto, as may not only 
give a testiiiiony of the unreasonableness of 
their proceedings, but also furnish your ‘gover- 
nor, wbeo occasion shall serve^ with such ar- 
guments, as may be fit to be used in justification 
of your majestya commission and powers loot- 
ed unto liitn. 

1st. It is not without the greatest presump- 
tion, that they go about to question your ma- 
jesty’s power of the militia in that island, since 
it has been allowed and declared, even by the 
laws of this your kingdom, that the sole su- 
preme government, command and disposition 
of the militia, and of all forces by sea and land 
and of all forts and pieces of scren^th, is re- 
sidiujg in your majesty, within idl your iiiajesiy’s 
dominions, 

Sd. The objection, made against the bill for 
^ihe public revenue, hath as little grou'jnj, since 
its being perpetual is no .more than what was 
formerly oQered by llietit unto your majesty, 
during the government of sir Thomas Lynch, in 
the saiYie measure and proportion ns is now 
proposed ; nor can it be diverted, since provi- 
sion is thereby expressly made, that the same 
shall be for the better support of that govern- 
Ihent; besides, that it is not suitable to the 
duty and modesty of subjects, to suspect your 
majesty’s justice or care for the government of 
that colony, whose settlement and preservation 
have been most particularly carriccl on by your 
majesty’s tender regard, and by the great ex- 
pence of your own treasure. 

3d. It cannot with auy truth be said, tliat 
these laws contuiu many and great errors, no- 
thing having been done therein but in pursu- 
wnee of former laws, at divers times enacted by 
the assembly, and with the advice of your ma- 
jesty’s privy council, as well as the opinion and 
approbation of your aitorney-gcnenil, upon pe- 
rusal of the same. 

4th. To the fourth objection it may be an- 
swered, That if anything had been round of 
moment or importance in the last parcel of 
laws transmitted by the lord Vaughan, your 
majesty's tender care of your subjects* welfare, 
would have been such, as not to have sent 
bills imperfect, or defective in any neces- 
sary matter. 

' Olh; ^ As to tlie distance of the place, which 
tenders* fM they say) the present meUiod of 
making laws altojpther impractkatild; your 
iniOesty having bera pleased to regulate the 
Same, ny the advice or your privy council, ac- 
cording to'the usaga of Ireland, such care was 
taken, as that law mk^l be sfantiogwbich 
ft%|hl cOadiids to the we^bcing of the pladia- 


tion, and that nothing might be omitted which 
(D all former governments had been thought 
necessary ; nor is it likely chat this colony is 
suUect to greater accidents than^^your kiogdoiii. 
of Ireland, so as to require a more frequent andl 
suddeo change of laws, in other cases uian such 
as are already provided for upon emergencies, 
or in other manner than is directed by your 
oinjes^’s comuiissioD ; whereby the inhabitants^ 
have free access to lusike complaints to your 
governor and council, of any defect in any old 
law, or to give reasons for any new one, wliich,^ 
being modelled by the governor and council 
into fc^rm of law, and transmitted unto youa 
majesty, if by your majesty and^couiicil found 
reasonable, may be transimued back tbitlicr, to. 
be enacted accordingly. . 

6th. It was sufficiently apparent unto your 
majesty, that laws must alter with the iiitereiC. 
of the place, when you were graciously plcasedl 
to lodge such a power in that government 
tni^ht not only from time to time, w ith your, 
majesty’s approbation, and by the aduce both 
of your privy-council here, and of the governor 
and council there, enable the assembly to 
enact new laws answerable to tbeir growing ne.- 
cossities, but even, upon urgent occasions, to 
provide, by raising money, for the security of 
the island, without attending your majesty's 
orders or consent. 

7th. It is not to be doubted but the assem- 
bly have endeavoured to grasp all power, as 
well as that of a deliberative voice, in making 
laws; but liow fur they have thereby en- 
trenched upon your majesty’s prerogative, and 
exceeded the bounds of their duty and l^ally, 
upon this pretence, may appear * by their late 
exorbitant and unwarrantable* proceedings dur- 
ing the government of the lord Vaughan, in or- 
dering and signing a warrant unto the marshal 
of the island, your majesty's officer of justice, 
for the stopping and preventing the execution 
of a sentence passed according to the ordinary 
forms of l.<iw, upon aipotorious pirate, and dis- 
turber of your majesty’s peace : and they have 
further taken upoivJthera, by virtue of this deli- 
berative power, to make laws contrary to those 
of England, and to imprison your majesty's 
subjects ; nor have they forhornc to raise mo- 
ney by public acts, and to dispose of the same 
according to their will and pleasure, without 
any mention made of your majesty, which has 
never in like case been practis^ in any of 
your majesty’s kingdoms. How far, *= therefore. 
It is fit to intrust them with a power wl^ch 
they have thus abased, and to which they have 
no pretension of right, wm the subject of your 
majes^’s royal commi^on, when you werp 
pleased to put a restraint upon those enorpiiciea 
and to take the reins of government into yoor 
own bands, wbicb they in express words ag^st 
their duty and allegiance, have challeoged, and 
reruaetl^to part with. 

sell. It cannot with any tnith be supposed, 
lhar, >y the present form of government, the 
is rendered absoluU, since he is now^ 
more than ever, become acenantmUe upto 
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your majesty, for all his most important ddibe- 1 
rations and actions^ and is not warranted to do* 
any thing but according to law, and your tan* 
Jesty^s commission and instructions, given by 
advice of your privy council. 

9th. And whether your majesty*s prerogative 
is prejudiced by the present instructions, is 
more the concernment of your majesty, and 
subject of your own care, than of their consi- 
derations. 

Lastly, and in general, we humbly conceive, 
that it would be a great satisfaction to your 
subjects there inhabiting, and an invitation to 
strangers, when they shall know what laws 
they are to be governed by ; and a great ease 
to the planters, not to bo continually obliged to 
attend tbe assemblies, to ue-ciiact old laws, 
wliicli yuiir majesty lias now thought lit, in a 
proper form, to ascertain and establish; where- 
as the late power of making temporary laws 
could be understood to he of uo longer conti- 
nuance, tbiin uuiil such wholesome laws, 
founded upon so moiiy years experience, should 
be agreed on by the people, and finally enacted 
by your majesty, in such manner as hath been 
practised in either of your majesty's dominions 
to which your English subjects have trans- 
planted themselves. For ns they cannot pre<* 
tend to further privileges, than have been 
granted to them, ciiiitr by charter, or some 
solemn act under your great seal ; so, having 
from the first beginning of that plantation, 
been governed by such instructions as wefe 
^given by your majesty unto your governors, ac- 
^Cfirding to the power your majesty had original- 
ly over them, and which you have by no one 
authentic act ever yet parted with, and having 
never bad any other right to assemblies, than 
from the permission of the governors, and that 
only temporary, and for probation, it is ta 
be wondered how they should presume to pro- 
voke your majesty, by pretending a right to 
that which hath been allowed them merely out 
of favour, and disciiurage your majesty from fu- 
ture favours of that kind, when what your ma- 
jesty ordered for a temporary experiment, to 
see what form would best suit the safety and 
interest of the island, shall be construed to be 
a total resignation of the power inherent in 
your majesty, and a devolution of it to them- 
selves and their wills, without which, neither 
law nor government, the essential ingreilieiics of 
their subsistence and well-being, may (akwr 
place amon^ them. 

Since, tlierefore, it is evident that the as- 
sembly of Jamaica have, without any just 
grounds, and with so much animosity and uii- 
dutifttlness, proceeded to rgect the marks of 
^yoor majesty's favour towards them, and that 
your majesty's resolutions in this case are like 
to be the measure of respect and obedience to 
your royal commands in other colonies; we 
' can only offer, as a core for irregularitiee past, 
* and a remedy against alt further inoonvenieaces, 
that your majesty would please to authoriae 
>and empower yoor govenmr to call another as- 
sembly, and to rq»reient unto them the great 
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oMvenimice and Expediency of .ece|tting imd' 
consenting unto such laws as your majes^ Ikai 
under your great seal'-transmitted unto tu^ \ 
an'd that, in case of refusal, his lordship be fur- 
nished with such powers as were formerly given 
onto col. D'Oyley, your first governor of Jg- 
fiiaira, and since unto other govemori, Whereby 
bis lordship may be enabled to govern accOnJ^ 
ing to the laws of England, whgre tbe different 
nature and constitution of that colony niay cow^ 
vcniently permit the same ; and, in other cases, 
to act with the advice of the council, ^ in such 
manner os shall beheld necessary and proper 
for the good government of that plantatio% 
udfil your majesty's fuiilier orders ; and tha|, 
by all opportoni|j^ of conveyance, the governor 
do give your majesty a constant and particular 
account of all his proceedings, in pursuance of 
your instructions herein. 

All which is most humbl}^ submitted, firo. 

Upon reading of which Ueport; and full de^ 
bate thereupon, his majesty was pleased td 
prove the same ; and tlic right honourable &lr. 
Secretary Coventry is hereby directed to pre- 
pare such suitable orders and instructions, aS 
may answer the several parts and advices 
contained in the said Ueport. ' 

lioBEUT Southwell. 

Extract of a Letter from the Committee to the 
Earl of Carlitle. 

After our very hearty commendation unto 
your lordship, wc have received two icUcfrs 
from you, the one of the 24th of October, the 
other of the 15th o| November,. 1078; bath 
of which gave us an uccount^of the distaste 
the assembly had expressed at the new fraiha 
of government, and of their throwing out idl 
the bills iranstnitted under the great seal ; and 
your lordship having therein rccommemled 
unto us the speedy dispatcli of the bills sent to 
Mr. Secretaiy Coventry, for passiiig them 
through the omces here, we did thereiipon take 
the same into our consideration i but finding 
that they contained such clauses as we had 
merly (your lordship being presenQ disallowM 
in the laws enac^ by the lortk Vaughan, w 
most prejudicial to bis msjesty's riglit and pre* 
rogative, one of them appropriating and dis- 
posing of the quit-reuts in the same terms as 
was formerly done, w much to bit majesty's dis- 
satisfaction ; another, declariog the laws of 
EngUiid to be in force, which claiife (your lord- 
ship cannot but remember) was posipop^ 
liere, upon very serious deliberatipn ; besides 
divers other particulars,^ altogether unfit to .be 
passed by his majesty ; .we nave, withal, 
rused the several letters, which your Iqidsbip 
had written U> Mr. Secretary Coventry, in refa- 
tion' to your kovernment s and as for the laws, wa 
could not advise hit mi^esty to proceed in any 

other manner, than.bjgivfi _ ; * " 

other assembly^ and to offer unto them tba 
tame laws your lordship carried ow, as being 
the most uiefiilly framed and seclled, fi>r the 
good of the island and his BMjesiy'a services 
and 4bat In 4mse of refusuff . you migbi be eoa- 
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Wtd tm f9Vtni •oeordiog to conmiiimiii oad 
iaatractioot givoo unto formor goveroors« as 
UBir kudrihip will more full/ nnderttand hy 
4|V1iteuon unto hie migctty, and the Order of 
CdtUMil thereopoo, to which we refer yvur lord- 
idiip, as settiiig forth at lei^e the grounds and 
foasons inducing (he resolutions his miy ei t j has 
now taken. 


Mjetraei a Letter the Earl of Carlisle 
to Mr. Secretary Coventry. 

8t. Jago de In Ve^a, Aii«j;u8t SO, 1679. 

Your packet by captain Bucjkiogbafii^ having 
inclosed his majesty’s letter of the 3ist of May 
last, and an order in council of the gSth of 
Mar« 1679, togetlier with the animadversions 
of the council upon several points of the CCd of } 
May last, and two letters mm yourself, I re- 
ceived the 96th iitst. at night. The next 
tnoming I read them in council. The assem- 
bly then havii^ sat some seven days, to renew 
the bill for a revenue, tlie last being just ex- 
piring, 1 sent for the general assembly, and 
read the order of council, and the king’s letter 
tbeceupon, to them, which I hope will have 
•oiii6<^?good effiset ; but they came in as good 
time, so much contrary to their expectation. 

I liorewith send you a copy of their address 
thereupon, which they presented to me, the 
98th; and finding them nettled and warm, 1 
thought it discretion to let them take time to 
digest their thoughts ; and having continued the 
revenue bill for six months longer from the 1st 
of September next, I passed it, and then 
prorogued them till the 98tli of October fol- 
lowing. « 

Copy qf a Vole of the Assembly^ Aug. 28, 1679. 

Die Veneris. Tlie committee appointed to 
examine Mr. Martyn^s accounts, reported that 
Mr.Martyo, appeanng before them, said, that my 
lord had ordem biis to come and tell them, that, 
both from the king and from my lord, he was 
not obliged to shew his accounts to the assem- 
bly ; tetthat he had given them unto my lord,* 
and his excellency him told him, that if any of 
the assembly had a mind to see them, they 
mi^see them there. 

The house, considering die return of the 
committee o r dtered to inspect Mr. Martyn*s ac- 
counts, re-attomed that debate, and thereupon 
did vote, T(iot notwithstaoding my lord’s an- 
awor by Mr. Maityn to that committee, it was 
end Is their undoubted and inherent right, that 
aa all hills for money ought and do arise in 
^ dwlr house, so they ought to appoiut the dis- 
petal of it, and to receive and examine all the 
nfiooniiu concecning the same. Vera Copia. 

Rowland Powell. 

JBefrwee gf n LeiUrfrom tke Eart^ CartUle 
to ike C o m mUUe. 

' J^rdela VM,Sopt. 16,2679 

%Meg VMrkswIihiAynm^ 
of Maieb, 4ydi of ddNTiCiM 
oadeioe d onshoR^ of 6 jipnb os oim pmtr 


lordships’ orders, and reports to his muje^t 
touchttm the laws and government of Jamaica, 
which I^communicated to tlie council (the as- 
sembly then sitting to continue the reveoue 
bill, expiring the Sad of September), on the 
87th of August; and afterwards, the same day, 
I commniiicated, the council beiim present, bis 
majesty’s letter of (he 31st of May last, and 
your lordships’ order and report of the same 
date, to the fissembly, which came to me as sea- 
sonably at they received them surprisedly, mak- 
iog me the next morning the inclosed address t 
upon whicli, having passed a bill of impost for 
six montiui, 1 prorogued them, by advice of the 
council, till the 8Bth of Octobm* next, hoping in 
that time they would fkll off tiieir heat, aud, 
upon recollection, better bethink themselves of 
tneir duties and allegiance, and, upon my offer- 
ing U»em again Uia laws, which I propose to do 
upon their first meeting, better demonstrate 
their obedience, by readily giving their consent 
t^at they might be enact^. 

But, from what I. can learn from the chief 
leaders among them, 1 find the same averfc^ 
ness as formerly, averring that they \viil submit 
to wear, but never consent to make, chains, as 
they term this frame of government, for their 
posterities ; so that 1 scarce expect better suc- 
cess, of which I have writ at large to Mr. Secre- 
tary Coventry. 

Extract of a tetter from the Earl of Carlisle 
to Mr. Secretary Coventry, 

St. Jago de la Vega, Nov. 83, 1679. 

Sir : The assembly meeting on the 88th of 
October, I, with the council, went to them ; 
commanded the council’s report of the 88tb of 
May, and his majeety’s letter of the 3l8t of May 
last, to be read again to them ; pressed them 
very much to consider how much it imported, at 
this juncture, for the interest of the island, that 
they should pass these laws 1 brought to tliem 
uuder the great seal of England, or at least part 
of them ; desiring that any one or more of the 
assembly would ^ there and tlien argue the rea- 
sonableness of their objection, which none of 
them would undertake ; and so 1 left the body 
of laws with them. They having tlie last ses- 
sion passed a voce, that the raising money, and 
dispoung of it, was the inherent right of tlie at- 
temlily (of which 1 bad no account, either from 
she members or their Sp^ker, in fourteen dajw 
afterwards, they presuntiog it to be their privi- 
lege, that their proceedings should be ke^ se- 
cret from me), I then appoiuteil and swore 
them a clerk, which before used to be of their 
owD choice; and this they .are very uneasy under. 

Tliey proceeded to read over the body of 
laws: nofewithstanding the great care, pains 
and trouble, 1 hml taken with them, both anart 
individually, as well as assembled to^Biher, 
Lhej threw out and ngesliBd all the laws, egnio 
adheri^ to their former maaons, rather than 
ndoHiciag or honouring ihooe from their kHd- 
dhins frir roles of obedieneo. 

1 tfaacenpon prese n tly, with the cmmcil, 
frMod • tsU of mvenne indefinitp, and sent 
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that to chm ; but tbut hud oo butter fucouii ; 
And thejr Uieir uttuoded tne with tbd Addrdss,. m 
be presented to his niajestj, uhich I lierewiib 
iend jfou ; as also the humble desire of juiufi* 

cation ofjin majesty's cnuncil thereupon, which 

1 and they earnestly desire your htTObr in hum- 
bly presenting to his majesty, being unaiii- 
noudy agreed to by all the cnuncil. Colonel 
Samuel l/>iig (chief justice oi' the island, whom 
1 haie found nil along since my arrival here to 
be a most pertinacious abettor and clierisber of 
tlie asseiiibly’s stubbornness, in opposing this 
new frame uV government, haring had a hand, 
being tlieir'Speaker, in the leaving the king's 
name out of the re\‘eiiue bill) refuses to join 
with the council in their genuine act, and has 
autficienily posse^seit hiinsrlf of the opinion of 
the Assembly, by advising and assisting them in 
the framing Tif thvir Addr*'ss; thinking their re- 
oolutlons to be unalterable ak his own, he is 
withdrawn to his plantation, some thirty miles 
from this town, where, at this juncture, we have 
most tired of council. 

Upon serious and deliberate consideration 
of all winch, 1 have sent him liis qnicius, and ap- 
pointed Col. Kobert Byndloss chief justice in 
Ills place, of whose fidelity to the king's inter- 
est 1 have many proofs, having formerly exe- 
cuted the place, and wi\a now oiieof thejudges 
of the stipieme court. 

I have also suspended col. Long from being 
one of thecuuficii, proposing, by tlie advice of 
the council, to bring or send iniii, with six more 
of the. Assembly, to attend the king and council 
ill Cogiand, to support their own opinions, rea- 
sons, and address, wherein they are not ordinarily 
positive ; and tliis*l do from the council here 
unanimously agreeing, that there is no belter 
expedient for the settlement of this government ‘ 
to a general consent. 

Extract of' a Letter from the Earl of Carliile to 
the Committee, 

St. Jago de la Vega, TS Nov. J679. 

My Lords ; Mine of the roeb of September 
last to your lordships I hope you have received, 
and what I herein sent your lordships, as my 
conjecture in prospect since the general assem- 
biyS meeting on the S8th of October last, have 
found to be no vain prophecy. 

Upon the assembles meeting on that day, I 
With the council went to the place wTiere they 
were met, and again, in the presence of the 
council and the assembly, commanded to be 
read your lordships' report of the S8th of May 
lest past, made to his majesty, as also his ma- 
jesty's commands to myself, of the 31st of the 
same ; and thereupon offered to the assembly 
the b^y of laws brought over under the great 
seal of England, fur their consent ; at (he same 
time declaring to them the great expediency it 
would be to all the officers of the island, and 
ineason to persuade his majesty they were ano- 
ther pMple than represented at home ; that it 
would induce the king to gratify them in what 
was necessary ; and that, otherwise, they could 
sot appear but in great contempt, to the let* 
roL. VI, 


I sehihg of the islahd'k iftterett in his ioyal favbiri*, 
I ahd what 1 ufged in gehera) to them at ihmr, 
j j&cddog, I had not been wanting to press to 
them apart individttally before .it ; then swots 
them a clerk of my appoiutii^, which they took 
not well, alledging it was their rig^t to choose 
their own clerk. I told them, no ; for that 
the king did grant bv patent the clerk of the 
- parliament, so that they were uneasily (over* 
ruled. The reason of my doing this wais from 
their having an opinion that the totes of ^ 
House should be kept a secret from me, and 
their passing a vote the former sessions that ip 
raise OK>ney and dispose uf the same, wu h 
right inherent in the assembly, of which I Had 
no notice in tome fourteen days after, from 
any of them, or'their Speaker, 

i much ujited the whole assembly freely ip 
argue, in die presence of the council and tlieir 
own members, for die reasonableness of the 
matter commanded by the king, that uppti 
dieir discussing it openly and freely, they might 
be the better convinced of the necessity of 
being dutiful therein : but none of them, in my 
presence and the counci Ts wonld underfaVe 
it ; so we left them, and the body of lawd wtdh 
them. 

Some days they spent in reading over again 
the body of laws under the great seal, left with 
them : but rejected the many arguments I had 
laboured them with, and threw out all the laws 
again, wiiereupuii they appointed a committee 
to draw up an uchhess, to be presented by me 
Co his majesty on tbeir behalfs : and in that 
time, with the council, i drew a bill of revenue 
indefinitely, and gave it my seif to their Speaker; 
but that bill had no better success, but was re* 
jectfjcl also. 

Upon this on tlie lath instant, the Speaker 
and Assembly being sent for, to attend tne ia 
cotiiicil, CO show cause why they did reject the 
bill of revenue so framed by us in pursuance of 
his mnjesty’s pleasure therein, they gave tucao 
answer ; but by their Speaker, desired to peer 
sent to me iheir Adtiress, the Speaker content 
diifg to give it its due accent, by readiiigit him* 
self; a copy whereof is here sent inclosed. ^ 

This Address is founded greatly upon ti^e 
advice of lieutenant colonel Samuel Long, chief 
justice of the ibiand, and one of the king's 
council, who priiictpally contends for the old 
fraiiie of governiiieiit, of whom the Assembly 
IS highly opiniaied, and ^teem him ,tlm pgtrcp 
of their rights and privileges as Eo^sbiim, 
who bad a hand in leaving the king's name out 
of the revenue bill, bedng 'ibeu Speaker, and 
denies not his having a baud in fmming and adr 
t isicig some paru of the Address, which in whole 
is not truth ; for, 

l5t, Whereas they allege, that the civil go* 
vermnent commenced in my lord Windsor's 
time ; it is genmlly known and recorded ii| 
our council book, ■filieeii months befof;e^ ^ 
colonel D’Qyley's tifi»e ; and' will be provpd/by 
sir Thontas Lynch, who then himself bed w od« 
casion of a trial by jury, the foreman of wbicb 
was colonel Byndlots. 

4T 
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They allcdge the readloets of {OTcrnors 
to use ilUtf ciu lew, particularly in sir Thomas 
ncl/s timOi which is here contradicted ; for 
.^ere was only an order in council for the ptt^ 
it in force upon condition of any actud 
descent or inrasiou^ and out otherwise ; nei- 
ther was it on foot really all this time here 
as I am credibly informed upon food enquiry. 

Sdlyi As for its bein^ in force in oiy lime it 
was not from my aAecting, but the council nd- 
visingy and their desiring it ; as also the put- 
ting off the courts till February, in favour ge* 
nerally of the planters. Then, for their alle- 
ging so much to be done during the martial law 
wimlly at the charge of the country £ that it is 
done, is true, but the charge tiMeof they 
would clog the revenue bill with, anioonting to 
1,998/. when, c^rnmunibui nanif, the bill of im- 
post is but 1 , 500 /. of which 1,998/. tiiere is not 
yet made payment of one farthing, nor any 
prospect how it may, since the revenue is so 
mucli anticipated from the want of money in 
the treasury, occasioned by my Jord Vaughsm^s 
letting fall tm bill of revenua before his depar- 
ture. 

To his Excellency Charles Earl of Carlisle, 
Captain-General, Governor, and Com- 
mander in Chief ofliis majesty *8 Island of 
Jamaica, dec. — The humble Anuaafts of 
the Assembly of this his Majesty's island 
in answer to the Report of the right ho- 
, tiourable the Lords of the Committee of 
Trade and Plantations, made to his Ma- 
jesty's Council, which we entreat his Ex- 
cellency may be humbly presented to his 
nose sacred Majesty aad his Council.-*— > 
We, his mojestys most loyal and obedient 
sulijects, the Assembly of this his island of Ja- 
maica, cannot without infititte grief of mind 
read the Report made to liis miyesty by the right 
honourable the lords ofthe committee for trade 
and plantations; wherein by the relaiions 
made by their lordships unto his majesty, they 
have represented us as a people full of animosity, 
unreasonable, irregular, violent, undutiful,ntid 
transgressing both the bounds of duty and 
loyalty ; tms bitterness of which characters 
we^e tKe in the least part conscious to have de- 
served, we should, like Job, have said, «« Re- 
hold. we are vile : what shall we nuswer ; we 
will lay our han^ upon our mouths.’* 

But, lest our sileocc should argue our guilt, 
we shall, in all humility, endeavour to make 
appear we have always demeaned ourselves as 
M^meih good ana obedient subjects, and 
who acknowledge and are truly sensible 
of the many favours received fVom his majesty ; 
the intth of which resting only on nntter of 
ftci heiog telgted, and the Mat colours, which 
hidieilo imve hmm thrown on os, being wash- 
ed Anibt but his migesty will 

y^ensi rt i ^ n bifter ogmion of his subjecu 

We must, theieAittbbBalih beg chat his ma- 
jesty will with patieDoe be plemed le hear the 
ncoount of oar'fiocectUq|ii which truly toaia- 


lifest, wemu^ be forced to look back so far as 
ir Charles Lyttieton’s and sir T^masMody 
ord’s entrance opon their government. 

At which time, we humbly oooceive, the 
itiand began really to take up the form of a 
':ivil government, and wholly to lay 'aside tliaC 
»f an army, which until that time, was deemed 
he Supreme authority ; when after, upon their 
several arrivals, by order from his majesty, 
and according to die method of his majesty’s 
most ancient plantations, they called .d^m- 
biies, and settlbd the government of the island 
in such good form, that until his excellency the ' 
earl of Carlisle's first arrival, his majesty 
thought not fit to altfr it, though several go- 
rernors iu that time were changed, which must 
necessarilv infer the goodness and reason of 
‘t, as well as the satisfaction of the people 
[since, from that time, they betook themselves 
'.o settle plantations) especially the iiierchaats, 
>y which means the estates here are wotider- 
fuily increased, as is evident by the great num- 
ber of ships laden here by the industry of the 
planter ; and Uie satisfaciion they received by 
those wholesome laws, then begun, and until 
that time continued, the change of which laws 
we had no reason to expect, being done on 
such mature deliberation from home. 

But to return to answer: the first thing their 
lordships are pleased to accuse us of, is pre- 
•uniing to question his majesty’s power over the 
militia ; wliich how much they arc funned 
in it, will hereunder appear : but \vc must first 
repeat the clause, against wliieh, we humbly 
conceive, we had just reasons to take excep- 
tions, which clause is as followcih : 

•• Provided always, and it is hereby further 
enacted and declared by tlie authority afore- 
said, that nothing, in this act contained, be 
expomidcrl, construed, or uiidcrs>i(>od, to di- 
minish, alter, or abridge, ihc power of (he 
governor or commander in chief I'or the lima 
being; but tli?it in nit things he iiuiy, upon all 
occasions or exigencies, act as cnpeain-gencrnl, 
and governor in chiet*, according to and in 
pursuance of all the powers and niithorities 
given to him by his iinijesiy’s GonMnw>>ion ; any 
thing in ihi» act or any otiicr to the contrary in 
anywise not withstanding.” 

Ill llirir lord'diips’ observations, in which 
they take no notice that the power, given by 
that clause, extends as well to the governor ns 
captaifi-gcncral, nor of the words ** any ihiug 
in tbik act or any other to the contrary noi- 
wiihstaoding,” which words, being plain, need 
no relerences to expound them, being consent**’ 
ed to, there is no occasion of making any other 
law, because that makes all tlie powers and' 
autliorities, given by his uuijesly's conimission ; 
and by that commission, die iiistructioiis, wLiiU 
^all be after given to him, shall be law, though 
it be to the nailing of any beneficial law, made 
either^ here or in England, by ivhioli we are 
secured both in life and estate; die like of 
was never done in any of his majesty’s 
dMintons whatsoever, end is iu effect to enact 
will to be alaw, and will be construed (we fearp 
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to bind us by the old rule of law, that every made fer the guns, diose that came/out of 
nan may renounce bis own right ; and if theii^ Enjj^and not teiiig fit for land aenrtce ; efit 
lordships had been pleased to bate as well which fortifications are sahstantially built with* 
Kroeitibered the other clauses of the act of the stone and bricky at the cheife and labour of 
militia^ we cannot think they would have said the country. 

we had questioned hit mnjesty*s power over it; Neither have we ever been wanting in due 
for no act of England gives his majesty the like respect to his tniyeslyb governors; thd miliifo 
power over the militia, as ours doth ; for, on having always waited oti them to cburch| in 
any apprehension of danger, the general with their progresses, and on .all public occasions c 
his council of officers have power to put the and we may safoly affirtn with truth, that no 
law martial on foot for what time they please, militia in his roajesty*s dominions undergo dm 
and to command us in our own persons, our like military duty as his subjects in Jamaica;' 
servants, negroes, horsesy^ven all that we have, to as is evident to all men that ever set foot id 
his majesty^s service; which having been so of* Port*liojal. which cannot bo distinguislttd 
ten put in practice, will need the less proof ; from a garrison, either in time of peace or war^. 
but how readily and willingly we have obeyed, but by tbeir not being paid for their service, 
and in that faith is best justified by works, it To answer tbeir loroships* objections to the 
will not be amiss to instance some times, and bill of revenue wbereiii his majesty *s name was 
what hath been done in those times, by the left out, there are several members of this as- 
charge and labour of his majesty's subjecu sembly now sitting, who were members when 
here, under the several governors : none bf that bill passed three times in fonn in the atp 
whicli have left unexperiuiented the strength sembly ; and, upon the bvst recollection of 
of his majesty’s commission, and the virtue or tbeir memories, they ore fully persuaded and 
force of chat act, upon the least seeming occa- do believe the bill was again sent down with 

that amendment from the governor and coun* 
III the government of sir Thomas itlodyford, cil, according as it passed at the last : but^ 
in the year 1665 and 1666, the whole island should it have risen in the assembly, they are 
was put under law martial for many months very unfortunate if they must bear the censure 
together; in which time, by the inhabitants of all mistakes that may happen in presenting 
and their blacks, Fort-Charles was made close, laws to be passed, when both the governor and 
which to that time wanted a whole line, and his council Jiave their negative voices, which 
also the brenst-work at Port-Royal was built, had either of them made use of in this point, 
with a very small charge to his majesty. would have been readily consented to by the 

In the time of sir Thomas Lynch, ill the year assembly, as they had furiue^ done, both 
1673, the law martial was again set on foot ; under the government of sir Inomas Mc^y- 
Fort-James built by the contributions of the ford and sir Thomas Lynch, before whose lima 
gentlemen of his malesty’s council and as- it had been raised without mentioning his wui- 
sembly, and several other of his majesty's sub- jesty’s name, and that without check ; and wa 
jects in this island, which amounted to a very idways concluded the governor's name in the 
considerable sum of money ; a breast-work enacting part to be of tlie same effoct as his 
thrown up at Old-llarbour, and several other m%)e$ty"s is in England, whom, in this parti- 
places ; and guns mounted on a platform cular, he seems retner to personate than repra- 
placed at Port-Mormnt. ^ sent s for which reasons we hope, it ought not 

In Lord Vaughan’s time, though there was to have been imputed to the assembly as tbmr 
no probability of war, yet he wanted not the crime altogether, being consented unto by hia 
trial of his power also in tlie militia, and our majesty's governor without any debate, and all 
obedience to it ; for he commanded out a com- applied, by the act wherel^ it was raii^, to 
pany of the inhabitants in search of a Spanish Uie veiy same public use bis majesty directs; 
iarqua tonga^ who was md to have robbed a dnd we are certain no instance can he given of 
aloop belonging to this island upon the coast any money disposed of to any private use, but 
of Cuba : he, likewise, in favour of the royak was always issued by the governor's warrant 
company commanded out to sea two vessels, for the payment of his own and otberUsgene- 
witb a company of the militia and their captain, ral officers' salaries in this Island, with some 
from Port-Royal, to seize an interloper riding small contingent charges of thegovernmenti 
in one of his majesty's harbours, and there by Tbeir lordships also affirm, that the a ss em bly 
force seized her. offered this bill, in the same measure and pro- 

In the time of sir Heniy Moigan being com- portion as it is now proposed, to sir Tbeuw 
in chief we were again put under mar- Lynch ; in which their lordmps are misin- 
tiallaw; in which time Fort- Rupert, Fort-Car- formed; for his romesty's instnictioos were, 
lisle, and a new line at Fort-James, were built, that the laws should be in force for two years 
Xiuuly, in his eaceUency the earl of Car- and no longer, which their lordships also ao- 
Kde^s time (tim present governor) the law mar- knowledge in the prior part of the report; so 
tial was a^n^ put^ in force for about three that the assembly needed not to nave ea- 
months ; in whicn time^ For^Morgan with its pressed any time, and the particular uses 
platform, and another line at Fort-James, And therein appointed* 

Ae breaAwork reinforced very considerably But had their lordships known liow mat 
iB ifoicfciim«iidlici|ht| Md new carriages were sums of money have been raised berci aadbow 
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MmU • RWrt balb betii applied to bis miyesty’i amopgst them by a law qnade by (hem^ves io 
Sjftrviof l5^ tbt defence and strengtbeuing the Ireland^ and to consequently bound theip, 
Jflhodi W# hmnUy conceive their lordships which being now generallv known to all those 
irooU been of opinion^ that we liave no who rempve thithor, they have no cause to re- 
to‘ bar ourselves to perpetuilj, and pine at, that being their choice to Jive under 

It or stay from it, and was made for the preser- 
vation of the English against the Irish faction. 
As there is not the some cause, so there is not 
the same reason for imposing the same on us^ 
unless we did it ourselves, who are all his ,nia- 



f the said act without limitatibn of uses or 
^ i; nor can we be so presumptuous as to 
nagine the king can be hindered from making 
guen use of his own money as he shall think fit, 
qnd apply it where he finds most necessary. 

It is very true the laws contain many and 

C at errors, as their lordships may see by the 
rmbly's journal; so that were the assembly 
as much petitioners to his majesty for this new 
ferm, as they are to be restored to their old, 
above half tiie body of these laws, without 
amendiueht, would never be reasonable to pass. 

As, to instance some few amongst many ; in 
the act for nreventing damages by fire, a single 
justice of the peace hath power of life and 
death ; aniLthe act of militia empowers the go* 
vernor and council to levy a tax on the whole 
illaod; and in the act directing the marshaFs 
proceedings, there is a clause, that makes it 
felony for any person to conceal bis own goods, 
left in his own possession, after execution 
levied by that law, so that a man may be hanged 
for being poor, which, though inconvenient, 
was never tjll then accounted capital ; with 
others too long to be repeated. 

And whereas their lordships are pleased to 
My, that there is nothing imperfect or defec- 
tive in these bills cransnuited hither ; yet we 
humbly conceive, that no notice being taken 
ill this body of laws, how or in what nature we 
ore to make use of ttie laws of Eugland, either 
as they have reference to the preservation of 
htis majesty’s prerogative or tbe subjecu’ rights, 
we Ought act in reason to consent to these 
bills : for, nothing appe^wing to the contrary, 
the governor is lett, ad fs/u’lam, to use or refuse 
as few or i» many as he pleases, and such as 
suit with his occasions ; there being no direc- 
tions in them hew to proceed according to the 
laws of England, either in causes criminal or 
testamentary, end in many other cases which 
imncern the quiet of tbe subject, both in life 
ande^tate. 

We* conceive alsQ, that, whatsoever is said, 
to. the ^contrary by their lordships in answer to j 
^e distance of places, this very lust experiment 
is sufficiently convinciiig of the ^egth of that | 
allegation ; since it is e ygar since this model ' 
came over and was debated, and before their 
Iprdslim’s report c^e back, notwithstanding 
^^of the advices went tote^ by an express. 

Whereas their lordships say, we cannot be 
•abject to more accidents th^p his mqjesty’a 
^in^o|ii of Ireland; to that we object, Upu 
Mvicenud aiiswera thence may be had in ten or 
fportetn days^ nod that kin^m is alrca^ 
nettled, our plantation but beeinoing. But 
Either, we cqpool im^pe that, Irish, model of 
m^rnment was, m prmdp^, ever 'intended, for 
EogUshiOea t b^ide^ tbeir lordsbtpa cannot 
l^l kaoW|^ Qlji^ nm ip«rodiK^ 


jesty’s natural-born subjects of bis ktiigdoin of 
En^and ; which is the reason the parliament 
give, in all their acts concerniiig the planta- 
tions, for obliging us by them to what, and with 
whom, and in what manner, we may trada^ and 
impose a tax on us here, in case of trade frman 
one colony to another ; and it is but equity 
then, that cKe same law should have tbe same 
power of loosing as binding. 

His majesty giving a power on urgent occa- 
sions to raise monies the old way, only secures 
the king’s officers their salaries, of which else 
they had been disappointed ; the act of the mi- 
litia, which was heretofore consented to, ever 
providing that on aianu or invabion, the com- 
mander in chief should have uniiinited power 
over all persons, estates and things, necessary 
oil such urgencies. 

As to the 7tb, the assembly say, they never 
desired any power but what his majesty’s go- 
vernors assiirvd them was their birih-rixnts, 
and what they supposed his majesty's muse 
gracious proclamation allowed them : also his 
niojesty was graciously pleased to write a letter 
to his governor sir Thomas Lynch, after tho 
double trial of one Peter Joioison h pirate, vig- 
iiifytiig bis dislike tliat any thing should be 
done that should cause any doubt m his sub- 
jects, in not enjoying all the privileges sub- 
jects of the kingdom uf Euglund, or to (hat ef- 
fect. 

But as to the obstructing of justice against 
Brown the pirati', wliut they, did, liiough uox 
justifiable in the moiintr, was out of an assur- 
ance, tb<it wediad no law m for^e tuen to de- 
clare my lord chancellor of England’s power 
aud our chancellor's here equal, in graptiiig 
commissions in pursuance of the statute of 
. Urury the eighth ; which also his majesty and 
couned pM*cei%.iiig, hH«e in the .new body of 
laws, sent one to supply that want : and if 
fliey not meddliiig with the iiitriis of the cause, 
eudeavviured to preserve tiie form of justice, 
and jusiice itself; aud af.er denial of several 
petttiuus. joined with tbe council, were Jed 
beyond their duty (for which they wera 
sharply r» priraaufled by ilie then governor^, 
they do hope for and humbly beg bis majesty > 
paraoa. 

And as for the act upon which he oame io,^ 
it arose not ui tbe assembly, but was sent from 
tbe council to be consented to by Ibtm, wjii^ 
was qpcordlndjr done. 

And as to tiie imprisoomenl of Mr.. TbpmaA 
Mortyn, one of their memben, for takiog oxit. 
process in Chancery in his osnspnenleconeona 
oioiiui flna§ai^ loonibiitts ai4 oC ifenb 
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e<mneil, the atscinblj then sitting, and for other ' jesty’s snbjects of liis kingUoin of EoglaDd, as 
misdemeanors and breach of the rules of the | we uiidt>ubttHl!y areg ii will be very tiard to 
house; they hope it is Jostlfiableg the kinga | have any impositiou liud oti ns but by our 
governor having assured theiDg that they had own consents ; for iheir lordshifis well know 
theaaine power over iheir members which the ! that tit> derived povver is greater iliaii the pri- 
House of Commons have, and all Speakers i mitire. 

here praying and the governors granting, the | Hov^cver, if his most gracious majesty shall 
usual petitions of Speakers in England. j not thiuk tit to alter this moJet, but we ure to 

Seeing die governor hath power to turn out i Iw governed by the governor and couucil ac« 
a Counsellor, and turning out incapacitates him * cur^iii-gto their it irdsbips* advice, yet we hum- 
from being an asserably-man, no counsellor . biy beseech his muj' sty to do us the grace to 
dares give bis opinion against the governor, believe, dial we are so sensible of our duty and 
under dunger of less penalty than losing that allegiance, chat our subtnissiini to and com- 
which lie diiiikshis birth-right i also a governor ptirtmenc under his majesty s authority shall bo 
being dhancellor, ordinary and admiral, joined such, as Uiut we laipe lie, in liis due time, will 
with hie militery autliority, lodges so great a be graciously pleased to restore unto us our 
power ip him, that being united and executed ancient furin of governpient, under which it 
in one person to turn it totum in qualibrt > hath hiiherto pleased God to prosper us : end* 
part e, so tfaffit he may invalidate any thing done mg with our hearty prnytrs Igr his majesty's 
under his commission. | long and happy reign over us, and most ham- 

There is no ^ubt but by this new way, it is . bly begging Ins unytstys purd-«ii of all our 
ill the assembly's power to consent to and errors and mistakes, and a gracious interpreia* 
perpetuate such laws as are wholly of benefit tion of this our answer ; prou sting, frum the 
to them, and leave iiupassed all that may be bottom of our hearts, that we uie and resolve 
thought most necessary for bis majesty ; which to die his majesty’s tiue, loyal und obedient 
advantage they not laying hold on, hope it will sulyccts. A True Gopy. 

be an evidence they are careful of his majesty’s itowLAHO I’owell, CL Cone* 

prerogative, as it is the duly of every good sub- « r . 

ject to be. . humble Desire and Justtpicai loir of the 

U is without controversy, that the old form Members of lihi Maj«*sty’s C4M.ncil,'io hie 
of government, which was ordered so like his Excellency tlie Gtivernor in Jomaica. 
majesty’s kingdom of EtigUnd, must of conse- Tbe alterations of the frame of government 
quence be of greater encourageineiit to all his in this his majesty’s island of Jamaica, unto 
inojesty’s suljects, as well as strangers, to n - that of his kingiloin of Ireland, whicii his tuts* 
move themselves Itithtr. Upon hit majesty’s jesty, the best und greatest of kings, hath grn- 
proclamation in my lord Windsor’s time, end ciously commanded u> to siihnnt uiito and 
by those gracious instructions given to sir Tho- ciwn, wc, his ni^csty’s truly Itiy.il and dutiful 
mas Modyford, all or most part of the sugar ^.uljects, hitherto have and yet do, by a willing 
phiutatioQs have been settled ; and tbe major readiness, and ready willingnesi, declare out 
part of the said planters being such who arrived euUre obedience and heany confurmity gberc- 
here and settled upon the general liking of the unto, because hi^ majesty com«iiarids. 
mociel first constituted^ and in belief that they And aUitough Ins majesty’s great pi'riptcuiiy 
lost not guy of the priviloM of his miijesty*s and truly royid prudence is best able to deter* 
•ubjects of the kihgdom of England by their re- mine whet gbi t rnment is tlie (ittest for his sub*' 
ihoval hither; aad having by no act/as we be- jects in this island, yt:t, with all due submis- 
lieve, either provoked bis majesty or fbrCeited sioii, in all humility, we beg leave to represent 
our rights, or ever deeiring or attempting to to his majesty the great ineuiiveuience attend* 
leseen or question hit majesty’s prerogetive^tbe ing tlie present frame, in transmiuiug our laws 
preeervaciiin whereof we ever deemed the best home. 

means of preserving our own privih-ges and e»- The vast distance of place will of necessity 
fates, we shall preaume to hope for ike coati- require a great expeoce of time, between tM 
nuance of his m^esty’s favour, which is impos- first framing our laws here, and the transmit* 
sible for us ever to forget. ting and return of ttiem hither again ; so that, 

Aad whereas llmir h»rdshi|ia are pleased to beiore they can be pasted uuo laws by the as* 
offer their affvice to bis majesty, to furnish kis sembly here, there wdl prohAly as great cables 
fovemor with such powers aa were formerly arise to alter, as there were at first to make 
given to cob D'Oyley aad others, m wh<ise time them. 

the then accounts army was not disbanded, Aod, with all due tubtiiitsion,wejudge it even 

bat so coatiuued till lord Windsor’s arrival, impossible to adapt laws to the present consti* 
who brought over the king’s royal donative, tntiou, so as not kp admit of often and great al* 
and order to settle the civil goveromeut ; we teraiions : for according to our experience 
hope their Imdships intend not that we are co hitherto, we. have found uigent occasions iw 
be governed by or as an army, or tba^llie go* alter and amend the laws, that liave more 
vemor be empower^- to levy any tax by him* mediately concerned u» liere, « the least, eveiy 
calf end counc^ ; since his mq^tj baviim dis- two years; and we cannot mresee, ww* 
ehargsd himself and coooeil by aa act of par- shell lie under the same necemi y sttfl; so 
liaoicaborevsttobimwerovmeoyofysi^ thatifhis majesty graciously piewMt tjatakeit 
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into his princely considcratidn, and either re- 
store to us our former power and way or me- 
thod of passing laws, or at least remit that p^t 
of the present method of making laws, wfikh 
only concerns us here, as they may pass witli- 
out transmitting the same, we hope, by our 
preyent submi:»sion and obedience to all his 
laws here, his majesty will be a glorious prince, 
and his subjects here an happy people. 

And wherPiis the gentlemen of the assembly, 
in their address to his majesty, read here m 
council the 15iK of November, 1670, do declare, 
that, as to the bill of revenue wherein his ma- 
jesty's name was left out, tliat there arc seve- 
ral of the members 6f tlieir abscinblv now sitt- 
ing, who were members when that t>ill passed 
three times in form iti^.he assembly, and upon 
the best recollection of their memories, tlicy 
are fully persuaded and do believe the bill 
was again sent down with that amendment 
from the governor and council, according as it 
passed at the 4ust : we, the gentlemen of his 
majesty's council here present at the passing of 
the hill, do most humbly* and with all serious- 
ness aver and declare. That we were so far from 
consenting the said bill should pass without his 
mojesty’s name in it, that we do not remember 
it was ever debated or mentioned in council ; 
and Airther, that, to the best of our respective 
knowledge, it was read three times, anti passed 
council board, with bis majesty's name in 
it : and we are the rather induced to this our 
confidence, because we find the original act 
was raced, and, by the then Speaker's own 
hand, interlined : and moreover, the several 
amendments of the said bill, that were made in 
council, were all taken notice of in the mi- 
nutes in our council-books, and no mention 
made of ibis ; and the gentlemen of the at- 
eemb1}[ do produce nothing out of their journal 
to justify tne reflections upon us; therefore it 
is to be presumed they cannot. 

And we do further humbly and unanimously 
declare, we never did at any time, either 
jointly or severally, make any complaint to the 
Assembly, or any of them, of the power given 
by his majesty to his excellency our present 
governor, to suspend any of his m^esty^s coun- 
cil hero : for as we hitherto yields all due 
obm^nce and submission to his majesty's 
royal will and pleasure concerning us, so we 
hope we khall approve onrselves such, and, os 
in- duty bound, ever pray for his majes^'s long 
life, and that may prosperonsly and 
triumphantly reign over us. 

This was unanimously agreed to in council, 
by the respective mem tliexeof, who were 
present at -the passing the bill of revenue : co- 
lonel Thomas Baliara, colonel John Cope, co- 
lonel Robert Byndloss, colonel Thomas Free- 
man, colonel William Joy, coloacl Thomas 
FUler, John Whiter esq. ; 

And consenie4 to by the whole council, ex- 
iting lioattnant colond Samnel lx>ng.. 

Rooaivod from the earl of CorliUe, flflcli 

leb. l«r»-80. 


Extract rf an Order in Councils 

/amaica. — ^At the Committee of Trade and 
Plantations in the Council-Chamber at 
Whitehall, March 6, 1679-80. Present, 
Prince Rupert, Lord President, Lord 
Privy Seal, Marquis of Worcester, Earl of 
Bridg^woier, Earl of Essex, Mr. Hyde, 
Mr. Sec. Coventry, Sir Leolin Jenkins. 

A Letter from the earl of Carlisle to the 
Comqiittee, daied the S3d of November last, 
is read, wherein bis lordship acquaints the 
Committee, that having called the council and 
assembly together, he had caused their lord- 
ships report of the 28th of May to be publicly 
read ; which their lordships think to be dis- 
agreeable to the directions of the report, which 
was only presented to his majesty for his infor- 
mation, and in order to furnish the earl of 
Carlisle, when occasion shall serve, with such 
arguments as might be fit to be used in jus- 
tification of his majesty's commission and in- 
structions ; and their lordships particularly 
take luHice, that it %vas neither necessary 
nor convenient for him to expose his instruc- 
tious to the asembly : and as' to the clerk of 
the assembly, which his lordship had appointed, 
the committee does very much approve hit 
lordships pniceedings therein, and will desire 
him to continue the same method for the future. 

And whereas colonel Long is represented to 
have a hand in leaving out the king's name in 
the late bill of revenue, and in framing and ad- 
vising the address of the assembly now trans- 
mitted to his majesty ; their lordships will re- 
port, that the earl of Carlisle may be ordered 
to tend him to England to answer what is laid 
to his cborse. 

The Address of the assembly at Jamaica to 
his majesty, in answer to a report of the Com- 
mittee approved on the 28th of May last, being 
read, their lordships ohranre, that there are 
many falsities and mistakes contained therein. 

First, it is alledgt^ by the assembly, that the 
island took up the civil form of government in 
the time of sir Thomas Modyford and sir 
Charles Ly^eton ; whereas it is certain that 
colonel DXIyley hod a coiqmit»on, soon after 
his majesty’s Restoration, to govern by the 
civil power. 

As to their denial of having left out bis mo- 
jes^’s name in the revenue biU, it is evident bj 
the justification of the obundl, and assurance 
ef the lord Vanghon, that the bill passed the 
governor and council whh his aMyesty’s name, 
which was afterwards left out or erased; as may 
he supposed by the interlineorion that yet ap- 
pears upon the oriipnal biO. 

And whereat it is said, that their lordships 
ore misinformed, in aflirmi^ that the assembly 
had before offered the Ml of revenne in the 
same measure end preportien es is now pro- 
posed, sifice the laws wens to be in force for 
two yeers, and no longer ; tlie assem bly have 
quite fiMTgotten.or pretonded to he ignorant of 
the powers settled by his mmcsl/s cemmisikm 
to sir TbOBis Lynch, wheroby tbt kws were 



>S99] state trials SOChahlis U. 

to be ' in force for two years, and no longer, 
unless confirmed by his "majesty within that 
time : so that the bill, transmiit^ by sir Tho- 
mas Lynch, wanted only his majesty's appro- 
bation, to render it perpetual. i 

The assembly further mentions the great | 
sums raised in Jamaica, which had iint been ! 
employed to his majesty’s service ; but does 
not instance the misapplication of any part of 
the revenue by any of the governors. 

It is also to be observed, chat tlie law focpre- i 
venting damages by fire, of which they com- 
plain, was first made by them ; as also the act, 
directing the Marshal’s" proceedings, cannot bat 
be very reasonable, and fur the advantage of 
the planters, since it gives them the of 
their goods aftei^xecution, and enables them the 
better to pay their debts. 

And wncreas the assembly complains, that 
there is no law transmitted to them for ascer- 
taining the laws of England : it is thought 
reasonable that his majesty should retain within 
himself the power of appointing the laws of 
England to be in full force in that island, as he 
sfinll find necessary. 

The delays and* length of time, alledged by 
them ill reference to the model prescribed 
by his innjesty, were wholly occasioned by the 
refractoriness of the nssenibly, and not by the 
distance of places, or otlier rcusoiis. 

What they objevt roiicerniiig Ireland, in re- 
ference to Jainnicu, is frivolous ; since the 
English there have right to the same privileges as 
those of Janintca,and are bound up by acts of par- 
liament in England, ns well as the iiiliahitants of 
Jamaica* 

To the 7th objection it is replied, that nothing 
lias been dune to take away their eujoyineiit of 
all tlie privileges of English siibjects ; since 
they are governed by tlie laws and statutes of 
this realm. 

Their iinwairantable proceeding, in ohstruct- 
ing of justice ogaiaat Brown, t)ie pirate, is con- 
fessed, and his majesty’s pardon prayed by 
them. ^ j 

Their lordships think tiie imprisonment of 
Martyn, nini the articles preferred against him, 
alNX':cll)crMi\j ibtifiable, not only as he was his 
in.ijc-r^ty’s collector, but as the assembly ought 
not, bv the pretension of privilege, to shelter 
tliernsclves from justice, there being no such 
nsngc in Barhndoes, and other plantations. 

In the IMli place, it is altogether erroneous in 
the assembly, to think it is, by the present 
model, in their own power to accept such laws 
as arc wholly of benefit to themselves, and to 
reject such as are most necessujry for his ma- 
jesty ; since the- governor yet retains a nega- 
tive voice, after the consent of the assembly. 

. And wli^gas they very much insist upon his 
majesty’s procluni ition ifl my lord Windsor's 
lime : his majesty has not in any instance witlv- 
drawn the efifects of bis promise to thain, nor 
imposed rules and instructions that were prew 
cribed in sir Tiiotnas Modyford’s cooiicmI, to 
raise money on strong bquors : and the as- 
sembly can as little believe they have not pro- 
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voiced hit m.jntjr to keep • vtrict eye apoD 
them, afier their several unwarrantable 
ceedings during the government of the 1^ 
Vaughan, and, since, the earl of Carlisle, bj 
their votes and otherwise. 

In the last place, it is falsely insinuated by 
the assembly, that the government remained 
under nii army in col. D'Oyley’s time; since it 
appears plainly by his commission, that it was 
otherwise provided, and that the martiai law 
w*as then laid aside; so' that, upon the whole 
matter, they have reason to beg his majesty’s 
pardon for all their errors and mistakes. 

The Justification of the council of Jomaica, 
in answer to the imputation of the asscmhlyi of 
their leaving out the kiitg^ name in tlierevenpe- 
bill, is also read, and tome made use of by the 
governor, to disprove the allegations of the as- 
sembly in their own liehalf. 

Extract rf an Order in Council, 

Jauaica. — At the Committee of Trade and 

' Plantations, in the Council-Chamber at 
Whitehall, Monday the B(h of March, 
1679-80. Present, Ix)rd Privy Seal, Earl 
of Bridgwater, Sir Lcolin Jenkins. 

The lord Vaughan attends, concerning the 
charge against colonel Long, of Juinnica, for 
rasing out the king's name in the net of reve- 
nue; uiid decltires, that he is very confident 
that the bill cainc up from the asiiembly to the 
council, tviih the king’s name in it, and that it 
was not put out by the coinirii, nor by lits 
privity ; and that when Mr. Mnrtyn came to 
Jamaica, with the king's piiteiir, to Le collector, 
his lordship then sent for tlie net, niid perceived 
the interlineation to be in colonel J/ong’s hand ; 
and that his lordsliip docs absolutely agree u ith 
the council of Jamaica, in llic niultci of their 
Justification. 

Extract of an Order in Council, 

Jamaica. — At the Committee -of Trade and 
Plantations in the Counril-Cliainher at 
Whitehall, Thursday March 11, 1679-80. 
Present, Lord Presideur, I^ird Privy 
Seal, Marquis of Worcester, Kuri of 
Bridgwater, Sir Leolin Jenkins. 

Tlieir lordships take into consideration the 
state of the government in Jamaica, and agree 
to refer the queric s following, to Mr. AUorney 
and Mr. ■Si>licitor General, for their opinions 
therein, viz. 

1st. Whether from the past and present 
stale of Jamaica, his majeikty's subjects, iidie- 
biting and trading there, have a right to the 
laws of England, as Kiiglishraen, by virtue of 
the king’s Proctamatioif, or otherwise ? 

3d. Whether his majesty’s subjects of Ja- 
liiuicfi, claiming to be governed by the laws of 
England, are uot bound as well by such laws ae 
are ben^cial to the Ling, by appoiottiig taxes 
and subsidies for tlie support of the govern- 
ment, as by other laws, which tend only to the 
Outfit and ease of the subject? 
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9d. Whether 'the tubiidMe of tonnage and 
poundage opoo goods that i&ay bj tnw, or sbali 
Whdire^tly carried to Jamaica* be not payable* 
aocoeding to law, by his majesty’s subjeers iuhaf- 
bitlng that island* or trading tliere* by virtue of 
the acts of tonnage and puuiulage* or other acu 
made in England ? 

4th. Whether «wine or other goods* once 
broygliC into England, and transported from 
thence* upon which the respective abatements 
are allnwefi upon exportation* according to law* 
the same being afterwards carried to Jamaica* 
and iaiiiied there* shall not lie liable to the pay- 
ment of the full duty of toiinage*and poundage* 
wlixh It should have paid* if consumed in Eog- 
liind, deduaing only such part of the said duty 
as shail nut be repunHlI England upon exporta- 
tion of the said goods from thence P 

Which Queries were accordingly transmitted 
to Mr Attoiucy and Mr. Solicitor Oeneral* 
wit. I a Paper containing the past nnd present 
state of Janiuica* in relatiou to the govern- 
ment. 

iMier to Mr. Aiiornty and Mr. Solicitor 
GcntraL 

Council Ch imher* March 11, 1G79-80. 

Genlletiitn ; I'he ri^ht honournhle tlie lords 
of the Couitiiiitee tor Trade and Plantations* 
upon considt ration of th«.* atVairs of Jamaica, 
lisve stall'd the Quosti«Mis following* \j/. 

[Here were recited the (iiieries stated in the 
preceding article.] 

To wtiich Questions tlieir lordships desire 
jfour Answer in writing* with all convenient 
speed: nnd for yoar ftirtlier iiiforfuation, I 
have inclosed n Paper containing a short ac- 
count of the past and present state of the go- 
vernment of Jamaica; and in case you should 
require any fur her satisfaction therein* or 
touching the Queries referred unto yon* 1 am 
ordered by the Lords of the Committee to at- 
tend you iit any time and place you shall think 
fit to appoint. 

1 am* with nil respect* gentlemen^ &c. 

Extract of an Order in Council. 

Jamaica.— At the Committee of Trade and 
Plantations* in the Council-Chamber at 
Whitehall* April ST* 1680. Present* 
Prince Rupert, Lord President, Earl of 
Sunderland* Esrl of Essex* Viscount 
Fauconberg* Mr. Hyde* Mr. Secretary 
Jenkins. 

Mr. Attoftiey and Hr. Solicitor General hav- 
ing likewise acquninted ilie Comruitiee* chat* 
upon consiileration of the four Questions con- 
cerning Jamutca, referred unco them the lUh 
of March* they did find tliem of such dilBcnUy 
and moment* as to def^erve the opinion of the 
Judgm; opon whom Mr. Attorney and Mr. 
Solicitor C^neral are desired to attend with 
tliem<; Mr. Attorney having first Shivered his 
epmioa* ** That the people of Jamaica ha%’c no 
s%ht to be' governed by the laws of England* 
but by such laws as are made there* end eeuW 


lisbed by Ins romesty’s aathoriCy Bate whereea 
Mr. Solicitor Genenil doth deliver hie opinion 
that the word ** dominicHi*'’ in the act Of par- 
liament fot tonnage and poundage^ may seem 
rather to imply the dominion of Wales and 
Berwick-upen-Tweed only, than to extend to 
the piaatations ; and more especially* as Mf. 
Attorney alledges* rince the islands of Guern- 
sey and Jersey are not concerned in that act ; 
their lordships order the two first Questions only 
to be sent unto the Judges* without any medtion 
to be made of the two iaSt* which particularixo 
the act of tonnage and poundage. 

Rrferemee$ to the Judgee about Jamaica. 

Council-chamber* April 1680. 

Gentlemen ; I urn conunanded by the right 
honourable the Lords of the privy-council ap- 
pointed a Committee of Trade and Foreign 
Plantatious* to signify their desires* that you 
attend his majesty's Judges with tlie quesiions 
following : 

1st. Whether from the past and present state 
of Jamaica* his majesty ^s subjects inhabiting 
and trading there have a right to the laws of 
England* as Englishmen* or by virtue of the 
king’s proclamation* or otherwise? 

Ud. Whether his majesty *s subjects of Ja-^ 
maica, clniriiiiig to be governed by the laws of 
Eiitflniid* are nut bound by such laws as nre 
beneficial to the king* by appointing taxes and 
subsidies for tlie support of the goveriiinent* as 
by other laws wUch tend only to the benefit 
and ease of the subject ? 

Which Questions their lordships desire iiis 
majesty’s Judges to consider and answer in 
wnciug and to return the opinions to the com- 
mittee with convenient spet^. 

1 am with respect* Ac. 

Order to the Jadget about the Queetion of 
Jamaica. 

At the Court of Whitehall* June 23* 1680. 
Present f Iiis Majesty* Prince Rupert* Arch- 
bishop of Canterbury* Lord Chancellor* 
Lord President* Lord Privy Seal* Duke of 
Albemarle* Marquis of Worcester* Earl of 
Ossory* Lord Chamberlain* Eail of Sunder- 
land* Earl of Clarendon* Earl of Bath* Lord 
Bishop ofljondon* Mr. Hyde* Mr. Finch* 
L. C. J. North* Mr. Coventry* Mr. 8e- 
cret.iry Jenkins* Mr. Cliancellor of the 
Exchequer* Mr. Godolphin. 

It is this der ordered in council, that Mr. 
Attorney end Mr. Solicitor General do attend 
his majesty’s Judges* and' desire them to assem- 
ble With all convenient speed* and being as- 
sembled* to confer with them concerning this 
question; vie. 

Whether by bis majesty’s letter* proclama- 
tion* or commissions* annexed* bis majesty 
hath excluded himself from the power of esta- 
btishitig laws in Jamaica* it being a conquered 
cuoncry* and all laws settled by aatbority there 
being now expired? 
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And apon recei? ing the Opieioos of hU 
majesty’s judges, under their hands in writing) 
they do report the same to the lords of the 
privy-council appointed a committee for trade 
and foreign plantations. 

Extract qf an Order in CounciL - 
Jamaica*— »At the Committee of Trade and 
Plantations, in the Council-Cliaiuber at 
Whiteiiall, Sept. 7, JdSO. Present. Lord 
President, Mr. Secretary Jenkins, Marquis 
of Worcester, 

Mr. Secretary Jenkins acquaints the com- 
mittee that col. Long, of Jamaica, had some 
days before surrendered himself to him, upon 
a bond of ten thousand pounds given to the 
earl of Carlisle to that purpose ; and that he 
had taken his security for the like sum, that he 
would attend the first council, on Friday nest, 
being the 10th instant. 

Copy of an Order in Council, 

Jamaica. — At the Committee of Trade and 
Plantations, in the Councii<Chanibcr at 
Whiteiiall. Present, Prince Rupert, Lord 
President, Marquis of Worcester, E«rl of 
Clarendon, Earl of Bath, Mr. Secretary 
Jenkins. 

The earl of Carlisle is called in, and delivers 
a paper containing a charge against col. Long, 
which is read, consisting chiefly in three points; 
viz. That he had razed the king's name out of 
the act for raising a public revenue; that he 
had granted an Habeas Corpus, being judge, 
for a person condemned by law; and had op- 
posed the settlement of the country pursuant 
to the king's orders. 

And his lordship declaring, that he Jiatl 
nothing more to s:iy against col. Long, tiien was 
contained in that paper, only reserving to him- 
self tlie liberty of esplainiiig what he had there- 
in mentioned, col. liong is called in, and tiie 
paper read to him ; whereupon he positively 
denies that he had done any thing to the bill 
without tlie directions of the assembly; and 
that he believes the razure happened, inasmuch 
as the clerk of the assembly had transcribed 
the bill passed in sir Thomas Lynch's time, 
which was now blotted out by tlie ngrcemeiit 
•f tlie governor, council, and assembly, and 
the words written in his hand were only added 
to make up the sense, which otherwise would 
have been wanting, which he did as Speaker of 
that assembly from whom he hKd directions; 
which is confirmed by the letters of major 
Molesworth, Mr. Bernard, Mr. Ashurst, Mr. 
Burton, and of the clerk of the assembly. 

As to the granting an Habeas Corpus, he 
declares lie did not know the person was con- 
demned; end that it is usual for the judges to 
sign blank Habeas Corpus's, which the clerk 
fives out in course. • 

And that be never opposed the king's orderSj 
otherwise than by expressing his opinion> that 
they were not for his migesty's service^ nor the 
-food of kjf country* 


[im 

Extract of an Order in Cohacil. ' 

Jaacaica.— At the Committee of Trade aad 
Plantations, in the Councibcltamber at 
Whiteiiall, Tuesday 1 9 Get. 1680. P«e* 
sent, Prince Hepert, Lord President, Lord 
Privy Seal, Marquis of Worcester, Earl 
of Sunderland, Earl of Clarendon, Earl 
of Halifax, Viscount Faucoiiberg, Mr. 
Hyde, Mr. Godolphin, Mr. Secretary 
Jenkins, Mr. Seymuur, 

^ The earl of Carlisle attending acquaints the 
committee, that the act for raising a public re* 
venue will expire in March next, aiul that tha 
government will he loft under very great Jie* 
cessities, in case the king do not give sir Henry 
Morgan leave to pass a temporary bill, until 
the full setdeinent of aflairs shall bo agreed on, 
which is like to take up a cotisideraine time ; 
and therefore proposes, that the Order in Coun- 
cil, dated the 14th of January last (which is 
read) furhiddiug the governor to raise money 
by any other act or order whatsoever, tlmn by 
the bill transmitted by his majesty, which the 
assembly will not be willing to pass until tho 
govcnimeiit be entirely settled in such manner 
as may be more agreeable to them than tha 
Iribh model, be suspended. His lordship pro- 
ceeds to give an account of his transaclione 
with the assembly to persuade them to pase 
the revenue ' bill, and reads the objections of 
the assembly, and his answer to them ; whereof^ 
and of the council-books, liis lonlship is de- 
sired to give a transcript to tho eominlttec. 

There having hetm two Jaws read, whicb 
were entered iherton, the one mnde by col. 
D’Oyiey and the council, for raising imposts 
on Jirpiors, the other by sir Chitrles Lyttlclun 
and his council, being a supplemental act tO' 
the former ; 

And his lordship acquainting the committee^ 
that, MS for licenses of taverns, he had set them 
on foot before he passed any bill of revenue ; 

It is thereupon thought fit, by some of their 
lordships, That the u^seinhly of Juiiraica be in- 
duced to pass a perpetual bill, by having leave 
to appropriate the revenue to the support of 
the goveenment. 

And the committee is appointed to meet 
again on this business on Thursday, at nine 
o'clock in the morning ; when col. JU>ng, and 
the other assembiy-meu lately come over, arw 
to attend. 

Jamaica. — At the Committee of Tra^ and 
Plantations, in the Council ChnnHer aS 
WhitehulLThursday Oct. 14, 1680. Pre- 
sent, Prince Rupert, Lord President, Lord 
Privy-seal, Marquis of Worcester, Earl of 
Clarendon, Earl qf Essex, Earl of Hulifiqt, 
Viscount Fauconberg, Lord Chief Jusli^ 
North, Mr, Secretary Jenkins. 

The earl of Carlisle attendt, and prodtvceo 
ati entry in the cooncibbook of Jamaici^ of s» 
law passed by col. D'Oyley asid tha eooneily 
for raising a public revenue'; aad of amlNlIf 
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^passecl bj sir Charles Littleton and the Of>un- 
being a supplemental act to tbe former, 
^^Wth which are iiidcfintie, and not determined 
by the commissions of* col. D’Oyley or iny lord 
Windsor, whose deputy sir Charles Lyi tie ton 
was. 

After which, col. Long and Mr. Ashurst are 
called in (the other gentlemen of Jamitica 
being in the country) and being asked, why 
they were not willing that a perpetual bill of 
revenue should pass in Jamaica ? they made 
answer, tliat they have no other way to make 
their aggricvanccs known to the king, to have 
them redressed, than by the dependatice of the 
governor upon the nssentbiy, which is pre* 
served by passing temporary bills of revenue ; 
and ttiot a perpeuial Ldi being passed, all the 
ends of goveiiiTnent would be anssvered, and 
there would bo iifi further need of calling as- 
scfiibiics. To which my lord of Carlisle re- 
plies, Th it, notwithstanding any act for raising 
an iriip<fst on liquors should be passed iii that 
manner, yrc the necessities and contingencies 
of tlte govornment arc such as to require the 
frequent culling of usscniblic^, for raising 
money by other means, and doing public 
works ; the present revenue condng llir short 
of theexpciicc of the government. 

Theiv lordships tell col. Long, that in case 
they be willing to pass the act of revenue in* 
definitetY, the king may be induced to settle 
other pc^petunl laws, which tliey shall propose 
M bcnelieinl to them. 

The gentiemen of Jamaica being withtlrawn, 
thcii^ lordships enter upon a debate concerning 
a continuance of the two law s made by col. 
D’Oylcy and sir Charles T.ytlclton before* men- 
tioned, and bow far the Knglish laws and me- 
thods of gtivtriimeiit ought to take place in Ja- 
maica ; and it is there alledgvd, that the laws 
of Knglatid cannot be in force in another 
country, wlierc the ccinstitution of the place is 
diderent from that of England.*' 

Upon the whole matter, the committee desire 
my lord chief justice North to report his opinion 
in writing on Moiiilny next, upon the questions 
follciwina : viz. 

1st. Whether the king hy his proclamation 
published during my lord Windsor’s govern- 
tnent, his majesty** letter dated ITith of January, 
1679-3, or any other act, appearing by the taws 
of England or any laws of Jamaica, or hy his 
tnq}esty\s coininissioiis or instructions to his go- 
vernors, has divested himself of the power he 
formerly had to alter the forms of governiueiit 
in J^aicu ? 

Ed. Whether any act of the assembly of Ja- 
maica, or any other act of his majesty or his 

g orernors, have totally rc^pealed the acts ma<le 
y col D'Oyley and sir Charles Lyttelton for 
raising a pubitc revenue, or whether they are 
' now in force? 

. H is niaieaty he ing present, my 
. lord chief justice Norsk was added to tbe cum- 
ttittee.- 

Aiemorandum, /Col, Long having mentioned 
UiAsacliciia of my lord Vaughan’s during 


his government, his lordship is to be sonuuoned 
for . the next meeting. 

Jamaica. — At the Committee of Trade and 
Plantations, in the Council Chamber at 
Whitehall on Monday the 18th of (Octo- 
ber 1680. Present, Lord President, Lord 
Privy-Seal, Lord Chamberlain, Earl of 
Essex, Earl of Clarendon, Earl of Halifax, 
Lord Vise. Fauconberg, Lord Chief Jus- 
tice North, Mr. Secretary Jenkins, Mr. 

* Seymour. 

My lord chiefjustice North having acquaint- 
ed the 'committee, that he had considered of 
the two questions proposed hy their lordships ; 
and that, although some further time would be 
requisite for him to give in his answer, yet, in 
respect of the haste that was necessary for set- 
tling the revenue, his lordship undertakes to re- 
turn his answer ut the nest meeting upon the 
second question ; wherein his lordship is de- 
sired to take to liis assistance some other of hit 
mmesty*s judges , viz. 

IkVhethcT any act of the assembly of Jamaica, 
or any net of his iiuijesty or his governors, have 
totally repealed the acts made by col .D'Oyley 
and sir Charles Lyttleton, for raising a public 
revenue, or whether they are now in force ? 

jAMA!CA.<^At the Committee of Trade and 
Flaritations, in the Council Cliamher at 
Whitehall, on Wednesday Oct. 90, 1680. 
PiestMit Lord President, Eail of Sunder- 
land, Karl of Bridgwater, Earl of Essex, 
£;ir] of Halifax, Lord Chiefjustice North, 
Lord Bishop of London, Mr. Secretary 
Jenkins, Mr. Seymour. 

My lord chiefjustice North having delivered 
his opinion in writing upon the question recom- 
mended to him at the lust meeting, coi. Long, 
Mr. Bceston, Mr. Ashurst, and other planters 
and merchants of Jamaica, together with the 
earl of Carlisle, ai>e called in, and bis lordship's 
opinion is read to them ; whereby his lordship 
concludes, that the act of revenue made in 1663 
by sir Charles Lyttleton is yet in force ; ns being 
not repealed by auy subsequent acts which were 
limited to the term of two years by his majesty's 
commands. But col. Lung objects, that there 
was a law made bvisir Thomas Modyford, which 
declares alt laws, passed at sir Charles Lyttel- 
ton's assemblies, void for want of due form in 
the writs and other particulars ; whereupon 
they are bid to witlidraw ; and whereas my 
lord chit f justice North was not present when 
this objection was made, their lordships think 
lit that he be acquainted i herewith, and desired 
to renew bis opinion ; and the gentlemen of 
Jamaica are also desired to 2>« ready with tho 
objections they have to make tc hi» lordship’s 
report, at the next niceting, which is appointed 
for to-morrow at three in the afternoon. 

Jamaica* At the Committee of Trade and 
.Plantations in tiie CoiinciL Chamber at 
Wiuiehall.Thursday, Oct. «l, 1680. Pre- 
sent, Prince Rupert, Lord Present, Mar» 



1897] STATE TRIAI^, SO Crmles IL 1 Island qf Jamaica. * [ISOlt. 


quis of Worcester, FmtI of Bridgweter, 
Earl of Clarendon, Vic. Fauconberg, Mr,* 
Hyde, Ld. Cli. Just. North, Mr. Secretary 
Jenkins. 

The lords being met to consider the business 
•r Jamaica, order the proclamation, publislied 
ininy lord Windsor’s time, to be read s and 
thereupon their lordships express thi^ir opinion, 
that his 111 yjcsiy did thereby assure and settle 
the property ot'the inhabitants, but not the go- 
vernment und form : thence these question^ did 
arise, viz. 

1st. \yheiher, upon the consideration of the 
commission and instmeti ms to col. D’Oyley, 
and sir Charles Lyttlcton, and the con^titurioii 
of tlie ii^lnnd thereupon, the xicts of council 
made by colonel D'Oylcy and sir Charles Lvi- 
tleton were pcrpctnal laws, binding to the in- 
habitants of the island ? 

2d. Whether, supposing those laws good and 
perpetual, any ut the suljs(;(|ucnt laws, or the 
pruclainatioti in my lord W'in.lbor’s time, have 
taken away the force of these laws ? 

And Imciiuscthe gentlemen of Jamaica made 
divers objen ions against the validity of those 
laws, as being iiinde hy the eoveinurs and coun- 
cil witiiQut an a^>bemldy, nrnJ against the perpe- 
tuity of them, us being repealed hy siihserpicnt 
laws ; their lordships do therefore think il iiio«^t 
conducinjj to his majesty^ service, that colonel 
Long, major Beeston, and Mr. Ashuist, do at- 
tend my Lord Chief Justice North, in order to 
explain to his lordship what is chiefly expected 
by them, whereby they ninj be iiuluced to set- 
tle the revenue for the support of the govern* 
mciit, to the end matters may be brought to an 
accommodation. 

Jamaica. — Ac the Committee of Trade and 
Plantations in the Council-Chamber at 
Wliitehull, liVdr/fsrA/i/, Oct, 27, 1680. 
Presfiit, Lf>rd Privy *?Seal, Earl of Bridg- 
water, l.ord Chamberlain, Eiirl of Bath, 
Earl of Halifax, Mr. Cbancellur of the Ex- 
chequer. 

My Lord Chief Justice North reports, that be 
bfls been aitendt?d by the gentlemen of Jamaica, 
who have declared themselves willing to grant 
the king a perpetual bill fur tlie payment of the 
governors, and another bid for the payment of 
coulingencies, to continue for seven years, pro- 
vided they may be restored to their ancient 
form of pa.ssii g laws, and may be assured of 
such of the laws of England, as may concern 
their liberty and property. 

Their lordships taking notice that the revenue 
of Jamaica will expire in March next, direct a 
letter to be prepared for the approbation of the 
council, empowering sir Henry Morgan to call 
an assembly, and to endeavour the passing a 
temporary biJL with their consent, for the re- 
venue; and, in case of their refusal, to raise the 
tame in such manner as hath been doaeJby for- 
mer governors. 

Memorandum. At a council on the insL a 
draught of the aforementioned letter was 
read. 


And upon reading the petition of the plant- 
ers, merchants, and inhahkonts of Jumaica, 
praying to be restored to their ancient method 
of making laws, the lords of the cuininitiee are ’ 
ordered to meet de die in diVw, until they shall 
hat»c ngreed on such a method for the innking 
of laws, and the .«ettlemetit oft he gcm'rnmeut, 
^ they &h.ili hnd most convenient for his nia- 
jesiy^s service. 

Jamaica.*— A t the Comiuiuee of Trade and 
Plantations, in the Couiiril-Clininber at, 
Whiiehidl, on 'riitirsday the vltUh of Oclo-^‘ 
ber, 16B0. Present, Prince Rupert, Lord* 

, Privy Seal, Lord Ciiamberlain, Fairl of 
Bridgwater, Karl of Sunderland, Earl of 
Clarendon, Karl of Essex, Korl of Uabrax, 
Viscount Fa aeon berg, Bishop of London, 
Mr. Hyde, Lord Chief Justice North, Mr. 
Secretary Jenkins. 

Their lordships liaviag considered that part 
of the letter from the cnnncit of JnmaicH, dated 
20th of May last, that concerns the laws, and 
having rend the prtiiiim of the inerchutits and 
planters of .laitiutca, prc'^enlrd in council on 
the as uUo a paper prepared by Mr. Black- 
wny-t, roncerning the inaitner of making laws 
ill Jamaica, their lordsliips, upon full oonsidera- 
tion, and debate, of whiii ntuy best conduce to 
his majesty's service, agree, 'fhat the present 
method of making laws in Barbitdocs, ns settled 
by the rninmissiun of sir Richard Dalton, be 
proposed unto his majesty in council: and 
that powers he drawn up for the carl of Cnr- 
Jislr, with instructions siiitablo to that scheme, 
and wuii respect to the present circiimsinnces 
of Jniii.iira ; and that lliu assembly iiniy he the 
more easily induced to graiii a revenue for the 
support of the governnieiir, their lordships are 
of opinion, that hin intijeHty's quit- rents, nnd 
the tax on the winc-ltcensrs, as well asoirother 
levies which now lire or shall . lie made, he Ap« 
propri'ited to the support of the goveramenti 
and to no other use whatsoever. 

Jamaica.— 'A t the Committee of Trade and 
F'hintations, in the Council-Chamber aC 
Wliitflull, on Saturday, theSOch of Octo* 
ber, 16(K>. Present, Piinoe Rupert, 
Duke of Albemarle, l.A>rd Cbamherlatn, 
Esrl of Bridgw'ater, Karl of Sufiderlaod^ 
£nrl of Clarendon, Earl of Essex, Viseoum 
Fnnroiiherg, Earl of Halifax, Mr. Secre* 
tary Jenkins. 

Colonel Lone, and ibe otlier gentlemen of 
Jamaica, attend, and are acquainted with the 
resolutions of the Committee, to report to' his 
majrstTi that tfiey may enjoy the same method 
of making laws, as is now appoiritc^d for Bar^ 
badocs; with which the gentlemen express 
themselves very well satisiicd. 

Copy of Potcers to the Karl if CorlUkffot 
• making 

Charles the Second, by the grace of Cod, king 
of Eoglaudi Scotland, France, and Ireland^ 
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Defendcir of the Faithi Acc^To our right 

S ' end 'right well-beh>ved cousio 
e§, ]Serl of Carlisle, our Capiain- 
•Oeneral, and Governor in Chief in and 
over oar Island of Jamaica, and other the 
Territories depending thereon ; and to our 
Deputy-Governor and Commander in 
Chief of our said Island: and, in case of 
their death or absence, to our Council of 
Jamaica. 

Whereas, by our royal commission, hearing 
ilatc the li*t ol March, in the 30th year of our 
reij^n, we have thought fit to constitute and ap- 
point you, C'harles earl of Carlisle, Captain- 
General and Governor in Chie/ in and over our 
dslaiid oF Jamaica, and the territories depending 
thereon, thereby commanding and requiring 
you, or, in your nhseiice, our deputy-governor, 
or our council, to do and execute at! things be- 
longing to the said command, and the trust re- 
posed ill you, according to the several powers 
or directions grunted or appointed you by the 
said commission, and the instructions tlierewitb 
given you, or by further powers and instructions 
to be granted or appointed you under our signet 
and sign-manual, as by our said conmiission 
(reference being thereiint(» had) doth more at 
large appear : and whereas it is necessary that 
good and wholesome laws and ordinances be 
setth'd and established for the governinciit and 
support of our island of Jamaica; we do here- 
by give and grant unto you full fiower and uu- 
Ihority, with the advice and 6>ii^ent of the said 
council, from time to time, as need shall require, 
to suininnti or call general assemblies of the 
freeholilers and planters witiiiii the said island, 
in manner and form as is now pjactised in Ja- 
maica. And our will and pleasure is, that the 
persons thereupon duly elected by the major 
part of the freeholders of the respective parishes 
and places, and so returned (having, before 
their sitting, taken the oaths of allegiance and 
aupremacy, which you shall coromissionate (it 
persons, under the public seal of that island, to 
administer, and without taking which, none 
^hall be capable of sitting, thougii e1ecie<l) 
*^bII be called and held the General Assembly 
of our island of Jamaica ; and that they, or 
the rnaior part of them, shall have full power 
Ond authority, with the advice and couacnc of 
yourself, and of the council, to make, consti- 
lutOi and ordain laws, statutes, and ordinances, 


for the public peace, welSsfO, and good go- 
wernment of the said island, and of the people 
and inhabitants thereof, and such other as shall 
resort thereto, and for the benefit of our heirs 
and successors; which said laws, statutes, and 
ordiiinnces, are to be (as near as conveniently 
may be) agreeable to the laws and statutes of 
our Lin^om of England: provided, that all 
such laws, statutes, and ordinances, of what 
nature or duration whatsoever, be, (within three 
months, or by the first conveyance after making 
the same) transmitted unto us under the public 
seal, for our allowance and approbation of 
them, as also duplicates thereof by the next 
conveyance; and in case all or any of them 
(being not before confirmed by us) shall, at any 
time, be disallowed and not approved, and soi 
signified by us, our heirs, or successors, undei 
our or their sign-manual or signet, or by order 
of our or their privy-council, unto you, the said 
carl of Cai lisle, or to the commander in chief 
of our said isUnd for the time being, then such 
or so many of them, as shall be so disallowed 
and not approved, shall from thenceforth cease, 
determine, and be utterly void, and of none ef- 
fect, any thing to the contrary thereof notwith- 
standing. And to the end nothing may be 
passed or done in our said island by the said 
council or assembly, to the prejudice of us, our 
heirs, or successors, wc will and ordain, that 
you the said Charles, earl of Carlisle, shall 
have and enjoy a neaalive voice in the making 
or passing of laws, statutes, and ordinances, ai 
aforesaid; and that you shall and may like- 
wise, from time to time, as you shall iudge it 
nece;>sary, dissolve all (/enernl Assemblies, as 
aforesaid; nny thing in our commission, bear- 
ing date as aforesaid, to the contrary hereof 
notwithstanding. And our will and pleasure 
is, that, in case of your death, or absence from 
the said island, our deputy-governor, for the 
time being, exercise and enjoy all and singular 
the powers and authorities hereby granted unto 
you, the said Charles, earl of Carlisle; and in 
’cn«e he likewise happen to die, or be absent 
from our said island, we do hereby authorize 
and empower our Council of Jamaica to execute 
the powers hereby given you, until we shall de- 
clare our further pleasure therein. 

Given at our Court at Whitehall, this 3rd day 
of November, in the thirty-second year of 
our reign. 
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INTRODUCTION 

TO tllE 

TRIALS FOR THE POPISH PLOT. 


We are now arrived at the Trials respecting 
that cuuse of extensive, viiriou^ and pertiiiacions 
contention ; chat source of copiitus bloodshed ; 
that origin of trenieiidous and lasting national 
convulsions — the Popish Plot. A kni)\vled^e 
of the transactions rehuir.tr to it, of the ditferciit 
iiiipressiuns which they made upon the minds 
of diiVerenl men %»ho lived at the time they oc- 
curred, add of the representations of them 
which have been exhibited, may be collected 
from the reports of the Trials connected ^tth 
Ihealleged Plot, and contained in this Collection 
(of winch that <»f Staley or Stay ley, Nov. 21, 
1678, is the earliest, and that of Oates, May 9, 
1686, is the latest), from the fourth Volume of 
Cobbett*s Puri I ament ary History, and from the 
wriungs of bishop Burnet, Oldinixon, Ecliard, 
and Roger Coke. [*' Your Biirnets, Old« 
mixons, and Cokes,*’ are by no means such 
despicable historians, as the sneer of Mr. Pope 
and the coinineiitary of Wartoii would induce 
us to believe], from Algernon Sydney’s Letters 
(published in London by Dodslevt a. u. 1712,) 
from '] he Secret History of the reigns of king 
Cbnrles 2, and king James 2 ; (a small vo- 
lume printed in the year 1690), from Rauleigli 
Redivivus, or the Life and Death of the Higlit 
Hon. Anthony earl of Shaftsbury, by Philanax 
Misopappas, (a small book of which the se- 
cond edition was published in 1683), from Ken* 
nett, and Rogc-r North; from the Weekly 
Packet of Advice from Rome* (See Hen. Carr’s 
Case, A.D. 1680, infra); from Harris's Histo- 
rical and CritH'al Account of the Life of Charles 
the Second ; from the published Memoirs of 
diilerent persons who lived at the time, and 
from the compilations of subsequent historians. 

Hume, in his eighth volume, enters much at 
large into the history of this Plot, deriving his 
materials principally from Burnet, and from 
Roger North. Burnet’s narrative is, indeed, 
intitled to particular attention. It is very cir- 
cumstantial, and seems to authenticate all that 
its author says of it. ** I am,” says he, ** so 
well instructed in all the steps of the Plot, that 
I am more capable to give a full account of it 
than any roan I know. And I will do it so im- 
fMotimlly that no party shall have caustf to cen- 
sure me for concealing or altering the truth in 
any one instance.” Home, in another'place, 
(voL 5, Note N, of the later editions of his 
bistorj) uys, ^ There ere three etems in our 


history which may be regarded as touehstoiMS 
of party-men ; An £iigli»li Whig, who asserts 
the reulity of the Popish Plot ; an Irish Catho* 
lie, whu denies the massacre in 1641 ; and, a 
Scotch Jacohiie, who uinintuinN the innocence 
if qu€*cn Mary, must he considered as men be- 
yond the reach of argument nr reasoij, and 
must be left to llieir prejudices.'* 

Sir John Dalryniple (Memoirs, voi. i. p. 43, 
Note) telU. us, ** ihnt smiie papers which he 
had seen convinced him that Shaftsbury con« 
trived the iVipisli Plot, ihoiigk (he persons be 
employed as iiiforiners, ran beyond their in- 
structions.** 

In the piece which Maepherson chose to 
publish under the title of **The Life of James 
the Second, written by himself,'* (see the Note 
to lord Clarendon’s i^ise, nn/e, p. 297), the 
Plot ix styled ** Cltes’s Plot,** 

The following are the reflections of Mr. Fox 
on thebe transact ions : 

'* When themimlsof men were in the dispo- 
sition which such a state of things was iintu- 
ralJy calculntetl to produce, it is not to be won- 
dered at, that a ready, and perhaps a too 
fricile, belief shoultl have been accorded lo ibo 
rumour of a Popish Plot. But with the Isigess 
possible allowance for the just sppreheiiitons 
which were entertained, and the Ccinsequent 
irritation of the country, it is wholly iiiconceir- 
abte how such a Plot is that brought forward 
by Tongue and Oates could obtain any generjU 
belief. N or can any stretch of candour make 
us admit it to he prohnhle, that all who pre- 
t«>nded a belief of it did ^riously entertain it* 
On the other hand, it seciiiiaii absurditVf eqiial 
almost in degree to the lieltef of tfis Plot 
itsf If, to suppose (hat it was a story fabricated 
by the earLof SliaftshurY, and the other leaders 
of the Whig Party ; and it would be highly 
unjuit. as well as uncharitable, not lo adimt^ 
that the generality of those who were en^ged 
in the prosecution of it were probably sincere 
in their belief of it, since it is uaqoestionable 
that ar the time very many persons, whose po- 
litical prejudices were of a quite different com* 
plexion, were under the same delusion. 
onanitnops votes of the two Houses of Pariin- 
ment, and the names, as well as the number^ 
of those who pronounced l/>rd Stafford to be 
guilty, seem to put thia.beyoiid a doubt. Dfjv 
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d€n, writing soon after the time^ snys, in his ‘ 
A|is^ni and Achlthopiiel, cJiat the Pioc was 

in itself, but represented worse ; 

thnt 

** Some truth there was, but dash'd and brew’d 

** with lies/’ ; 

and that 

Succeeding times did equal folly call 
Believing uotliing, or believing all.” 

and Dryden will not, by those who are Con- 
versant in the history and works of that im- 
mortal writer, be suspected either of party 
prejudice in favour of Sliaftsbury and the 
AVhigs, or of any view to prejudice the country 
against the duke of Yoru’s succession to the 
crown. ' The king repeatedly declared his be- 
lief of it. These declarations, if sincere, would 
have some a eighth; but if insincere, os may be 
reasonably suspected, they afford a still stronger 
testimony to prove that such belief was not ex- 
clusively a party opinion, since it cannot be 
supposed, that even the crooked politics of 
Charles could have led him to countenance 
fictions of his enemies, which were not adopted 
by his own party. Wherefore, if this question 
were to tie decided upon the ground ot nutho* 
rity, tlte reality of the Plot would be admitted ; 
and it must be confessed, that, with regard to 
facts remote, In respect either of time or place, 
wise men generally diflide in their own jiidg- 
rnent, and defer to that of those who have 
had n nearer view of them. But there are 
cases where reason speaks so plainly as to make 
all iirguiucnt drawn from authority of no avail, 
aud this is surely one of them. Not to mention 
correspondence by post on the subject of regi- 
cide, detailed coiinui.'tsiuns from the i’upe, 
silver bullets, &c, and other circuinstunces 
equally ridiculous, we ni ed only advert to the 
part Attributed to the Spanish goveriniu nt in 
this coiispiracjf, and to the »i hedged intention 
of murdering the king, to s.itibf/ ourselves that 
it was a forgery. 

** itauiii, who argues the whole of this nlTair 
with a degree of weakness as well as dtsinge- 
ttuaty very iinuitunl to liini, seems at la?it to 
offer us a kind of comproiuise, and to be sa- 
tisfied tf wc will admit that there was u design 
or project to introduce popery and arbitrary 
power, at the bead of which were the king and 
bis brMber. Of this 1 am as much convinced 
as he can be ; but how does this justify the 
prosecution and execution of those who suffer- 
ed, since few, if any of them, were in a situa- 
lioD to be trusted by the royal conspirators 
with their designs ? When he says therefore, 
that, that is precisely what was understood by 
the conspiracy, he by no means justifies those 
who were the principal proseeiifors of the plot. 
The design to murder the king, he calls the ap- 
pendage of the plot : a strange expression this, 
to describe the projected murder of a king ! 
though not more strange than the notion itself 
when applied to a plot, tbe object of. ivhicb 
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was to render that very king absolute, and to 
introduce tlie religion which he most favoured. 
But it is to be observed, that thuugh in con- 
sidering the Bill of Exclusion, the Militia Bill, 
and other legislative proceedings, tlie plot, at 
he defines it, chat is to say, the design of intro- 
ducing popery and arbitrary power, was the 
important point to be looked to ; yet in courts 
of justice, and for juries and judges, that which 
be calls the appendage was, generally 'speaking, 
tbe sole consideration. 

Although therefore, upon a review of this 
truly shocking transaction, we may be fairly 
justified in adopting the milder alternative, and 
imputing to the greater part of those concerned 
in it, rather an extraordinary degree of blind 
credulity, than the deliberate wickedness of 
planning and assisting in the perpetration of 
legal murders ; yet the proceedings on the Po- 
pish Plot must always be consideicd as an in- 
delible disgrace upon the English nation, in 
which king, parliament, judges, juries, wit- 
nesses, prosecutors, have all their respective, 
though certainly not equal, shares. Witnesses 
of such a character ns nut to deserve ( redit in 
the most trifling cause, upon the fitust iinmate- 
rial facts, gave evidence so inert'd ible, or, to 
speak more propcily, so impossible to be trua, 
that it ought not to liave been believed if it had 
come froni the mouth of C;tlo ; and upon such 
evidence, from such wit^le^scs, were innocent 
men condemned to death and executed. Pro- 
secutors, whether attorney and solicitors- gene- 
ral, or iimiiugers of impeaclniieiit, acted with 
the fury which in such rircum*«t.'inces might he 
expected ; juries partook iiatnndly enough of 
the national ferment; and judges, whose duty 
it was to guard them against such impressions, 
w€*rG scandalously active in confirming them in 
their prejudices, and inflaming their passions. 
The king, who is supposed to have disbelieved 
the whole of tbe plot, noter once exercised his 
glorious prerogative of mercy. It is said he 
dared not. 11 is throne, perhaps his life, was 
at stake ; and hi'itory does not furnish us with 
the example of any monarch with whom the 
lives of innocent or even meritorious suhjecca 
ever appeared to be of much weight, when put 
ill balance against such considerations.*’ 

The whole passage of his favourite Dryden, 
from which Fox has extracted four lines, is 
worth insertion. It follows an encomiastic re- 
presentation of the government of Charles the 
Second. It is scarcely necessary to premise 
that ‘ Jerusalem* denotes ‘ London,' ‘ Jebu- 

* sites’ * Papists/ * David* * Charles the Second,* 

• Egypt* * France/ 

Th* inbabiraiits of old Jerusalem 
Were JebuMies; the town so call’d from them; 

And theirs the native right 

But when the chosen pt^ple grew more strong, 
The rightful cause at length beeame the wrong; 
And ev’ry loss the men of Jebus bore 
They were still thought God’s enemies the more. 
Thus worn or weaken'd, well or iH-concent, 
Submit they must to David's goveraineoti 
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Impoverish’d, find depriv’d of ali command. 
Their taxes doubled as they lt>st their land ; 
And what was harder yet to Aesb and blood. 
Their gods disgrac’d, and barm like common 
wood. 

This set the heathen priesthood in a flame ; 
^JFor priests of all religion are the same. 

Of whatsoe’er descent their godhead be, 

Stdck, stone, or other homely pedigree, 

In his defence his servants are as bold 
As if lie had been born of beaten gold. 

The Jewisli Rabbins, though their enemies. 

In this conclude them honest men and wise : 
Tor ’t was their duty all the learned think, 

.T’ espouse his cause by whom they eat and drink, 
From whence began that Plot, the nation’s curse, 
Burl in itself, but represented worsb; 

.Rais’d in extremes, and in extremes decry'd; 
With oaths aflirm’d, with dying vows deny’d ; 
Not weigh’d, nor winnow’d by the multitude; 
But swallow’d, in the mass, unchew’d and 
crude. 

Some irutli there was, but dash’d and brew’d 
with lies. 

To please the fools, and puz/le all the wise. 
Succeciliiig times did equal folly call, 

Believing nothing, or believing ail. 

Th* Kgypciaii rites the Jebusites embrac’d, 
AVh<?re gods were recoin mended by their taste. 
Such snv’ry deities must needs be goo<l, 

As serv’d ut once for worship and for food. 

Byf hree they could not introduce these gods; 
For ten to one, in former days> was odds. 

So fraud was us’d (the sacriliccr’s trade) 

FojIs are more hard to conquer thnn persuade. 
Their busy teachers mingled with tlic Jews, 

A nd rak’d, for converts, e’en the court and stews; 
Which llcbrevv priests the more unkioHlv took, 
Because the fleece accompanies the flock. 

Some thought they Cbnl’M anointed meant to slay 
By giiiiH, invented smee full many a dsy : 

Our author swears U iioi : but who can know 
How far the devil niul Jehusiies may go? 

This Plot, which faii'd for w ant of common sense, 
Had yet a deep and dnng'rous consequence ; 
For, as %viien raging icvem boil the blood, 

The standing lake soon fbaits into a flood. 

And cv'ry hostile humour, which before 
Slept quiet in its channels, bubbles o’er; 

So several factions, from this first ferment. 
Work up to foam, and threat the government. 
Some by their friends, more by themselves 
thought wis?. 

Oppos’d tiie pow’r to which they could not rise : 


Some had in courts been great, and throwe 
from thence. 

Like fiends were hardenM in impenitence : 
Some, by tlicir-monarcii't fatal mercy, grown 
From pardon’d rebels kinsmen to the throne. 
Were rais’d in pow’r and public pftice high, 
Strong bands, if bands ungrateful men could lie« 
Of these the false Achithophel was first, 

A name to all sncceeding ages curs’d ; 

For close designs and crooked councils fit, 
Sagacious, bold, and turbulent of wit; 

Restless, unfix’d in principles and place, 

111 pow' r nnpleas’cl, impatient of disgrace i 
A fiery soul, which, working out its way, 
Fretted the pigmy body to decay, 

Ami o’er- in form’d the tenement of clay. . 

A daring pilot in extremity. 

The Popish Plot deservingly occupies an ex- 
tensive space in Knglish story. Burnet’s Ac> 
count of it has been already incntioned. That 
Account bears so many inrtrks of authenticity, 
and withal afipcars to throw' light upon so manj 
particulars, both of the men and of the tilings 
which were iniroditred into the following Triail, 
that it has been t bought proper to insert it 
here. Severol of the chief witnesses, as Oates, 
fliHlIoe, Praiinco, JtMiiiisoii, |niblished Narra* 
livc'iof the matters which, ns they alleged, bad 
come wiiliin ilicir rcsptclivo knowledge. All 
these NniTiiiivcs me curious. The only one, 
however, of them to wbitli historians have much 
advtrfod, is that of O.iics; which is here iil- 
5 eru*d, because it is intimately coiiiiecfed with 
the cMisuing TrialH, and iiUo materially expla- 
n;tii«ry of the accoiinis given by Burnet and the 
Oilier hisloriniis. It must, moreover, appear to 
be in itself an astrmishing docuinetit, in what- 
ever light it may be coniomplatcd. In former 
editions of the Stnic? TriaU, Atkins’s account of 
liis Examination before the Comm ii tee of the 
llou^c of Lords, appointed to enquire nfier the 
murder of sir Edmondbury Godfrey, and also 
the Kxamiuafions of Bedloe taken before tlml 
Coiiifiiitcee, and bin subsequent Ex ami nation at 
Bristol ill his last sickness by Lord Chjcf.lustice 
North, were inserted in an Appendix to the 
eighth \o!ume. But ns these matters altc^ether 
relate to the Popish Plot, it seems preferable 
that they should be consolidated with the other 
introductory information which it has bMn 
iliouglit proper to prefix to the Trials arising 
out of that Plot. Accordingly, they are here 
subjoined to Oates’s Narrative* 


BURNETS ACCOUNT 

. Tmrsb days before Michaelinas Dr. Tonge 
eame to me. 1 had known him at sir Robert 
Hurray’s. He was a gardener and a chymist, 
and was full of projects and notions. ^He had 

f ot some credit in Cromweirt time : and that 
ept him poor. He was a very mean ^ivine, 
and seerora credulous and simple. But I bad 
alifays looked on him as a sincere maa. At this 


OF THE POPISH PLOT. 

time he told me of strange designs against Iti# 
king’s person ; and that Coniers, a lienedictio, 
had provided hiinself of a poniard, with which 
he undertook to kill him. I was amazed at all 
this; and did not know wlietlier he was crazed, 
or had come to me on design to involve me m 
a concealing of treason. S</ I went to Dr, 
Lloyd, and sent him to the secretary’s office 
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S fth to account of that discourse of Tonge’s, 
ince I would not be guilty of misprision of 
treason. He found at the office, that Toiige 
wse nkakuia discoveries there; of which they 
made no oumr account, but that he intended to 
get bimaelf to be made a dean. 1 told this 
liext morning to Littleton and Powel. And 
they looked on it as a design of lord Danby’s, 
to be laid behn-e the next session, thereby to 
dispose them to keep up a greater force, since 
the papists were plotting against the king’s life: 
This wtttild put an end to all Jealoiisieb of the 
king, itow the papists were conspiring against 
his life.* But lord Halifax, when 1 told him of 
it, had another appreliension of it. He said, 
cunsidering tlic suspicions all people had of the 
duke’s religion, he believed every discovery of 
that sort would raise a Haine, v\hich the court 
would not be able to manage. 

Oatei*M Character. 

The day after that Titus Oates was brought 
before the council, lie was the son of an Ana- 
baptist teacher, who afterwards conformed, and 
got into orders, and took a beiietice, as this his 
eon did. He was proud and ill-nutii red •haughty, 
but ignorant. Hu lind been complained of fur 
some very indecent expressions concerning the 
mysteries of the Christian rrligioii. He was 
once presented for perjury. But be got to be 
a chaplain in one of the king's ships, froya which 
he wits dismissed upon conipluint of some un- 
natural practices, not to bo nuined. He got a 
qualification from the duke of Norfolk as one 
4if his chaplains : and there he fell into much 
discourse with the priests that were about that 
family. He seemed inclined to be instructed iii 
tbe Popish religion. One Hutchinson, a Jesuit, 
had that work put on him. He was a weak and 
light-headed man, and afterwards came over to 
Slie church of England. Hutchinson was a cu- 
rate about the city near a year, and came oil to 
me, and preached once for me. lie seemed to 
be a sincere devout man, who did not at all 
love the order, fur he found they were a deceit- 
liil and meddling sort of people. They neve! 
rnasted him with any secrets, but employed him 
wholly in making converts. He went after 
wards back to that church. So nil this wa< 
thought a juggle only to cast an odium upon 
Oates. He told me, that Oates and they were 
always in ill terms. They did not allow Oates 
above ainepence a day, of which he compUinei 
much. And Hutchinson relieved him often. 
They wished they could he well rid of him ; ai 
sent him beyond sea, being in very ill term! 
with him. This made Hutchinson conclude, 
that they had not at that time trusted Oatei 
with their secrets, Oates was kept for some 
iime at St. Ommrs; and from tbtnce sent 
through France, into Spain ; and was now ro* 
tamed into £n|^nd. He had been long ao 
%n awH od withl^nge; and made his first disco* 
om to him. And he, by the means of om 
Wrby,a diymist, that was sometimes in th< 
JunffedaboratorytSignified tlie thing to the king 
A^Toaguhnd wondionoo; nod toM the 
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long thread of many passages, all tending to 
^le taking away his life ; which the king, as he 
iterwards told roe, knew not what to make of : 
^et among so many particulars .he did not know 
lit there might be some truth. So he sent him 
!) lord Datiby, who intended to make some use 
f it, but could not give much credit to it, and 
lundled the matter too remissly : for, if at first 
he thing had been traced quick, either tlie 
:ruth or tbe imposture of the whole afiair might 
lave been made appear. The king ordered 
ord Danby to say nothing of it to the duke. In 
.be meanwhile some letters of an odd strain, 
elating* to plots and discoveries, were sent by 
he post to Windsor, directed to Beddingfield, 
he duke’s confessor; who, when he had read 
hem, carried them to the duke, and protested 
.le did not know what they meant, nor from 
whom they came. The duke carried them to 
he king. And he fancied they were writ cither 
>y Tonge or Oates, and sent on design to have 
them intercepted, to give the more credit to the 
discovery.' The duke’s enemies on the other 
band gave out, that he had got some hints of 
lie discovery, and brought tliese as a blind to 
impose on the king. The matter lay in a se- 
cret and remiss management for six weeks. 

Oatei $ Discovery. 

At last, on Michaelmas-eve, Oates, was 
brought before the council ; and entertained 
them with n long relation of many discourses 
he had heard among the Jesuits, of their design 
to kill the king, lie named persons, places, 
and times, almost without number, lie said, 
nany Jesuits had disguised themselves, and 
were gone to Scotland, and held field conventi- 
cles, on design to distract the government 
there. He said, he was sent first to St. Omers, 
thence to Paris, and from thence to Spain, to 
negotiate this design; and that upon his return, 
when he brought many letters and directions 
from beyond sea, there was a great meeting of 
tbe Jesuits held in London, in April last, in dif- 
ferent rooms in a tavern near St. Clements ; 
and that be was employed to convey the reso- 
lutions of those in one room to those in ano- 
ther, and so to hand them round. The issue of 
the consultation was, that they came to a reso- 
lution to kill the king by sliouting, stabbing, or 
poisoning him, that several attempts were made, 
all which failed in the execution, as shall be 
told when the trials are related. While he was 
going on, watting for sotne certain evidence to 
accompany his discovery, he perceived they 
were jealous of him : and so he durst not trust 
himself among them any more. In all this there 
was not a wo^ of Coniers, of whom Tonge had 
spoke to me. So that was dropped. This was 
tbe substance of wbat Oates told the first day. 
Many Jesuits were upon this seised on tfaiic 
night, and the next day. And their papers 
were sqplcd up next day... He accused Coleman 
of a st^ correspondence with P.de le Chaise; 
(whose name he had not right, for he called biro 
Father Le Shee :) and be said in general, that 
Coteman was acquainted with all their designa 
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Culcman and his Paptrs seized, ^ 

Coleman had a whole day fi-ec to make his 
escape, if he thought he was in any danf^r. 
-Ind he had conveyed all his papers out of the 
way : Only he fi)rf*oc.a drawer under the table, 
in which the papers relating to 74/ 7.% aiMl a j 
part of 76 were left. And from these I drew i 
the nesotiatioiis, that I have formerly men- j 
tioned us directed by him. If he h-^d cither [ 
left ail hi& papers or withdrawn all, it hadji>een 
^®PP.V I*'*® pJ'tty, Nothing lind appeared, 
il ail iiis papers had been put out ot' the way. 
But if alt had been left, it iniglit have hecn 
concluded that the whole secret luy in them. 
But he left enough to give great jeniouny. And 
no more appearing, ail was believed that the 
witnesses had deposed. Coleinnii went out of 
the way fora day, heaiins that iliere was a war- 
rant out against him. But he deii\ei'ed him- 
self the next day to the Secretory of State. 
VVhen Outes and he were confronted, Oates 
did not know him at tirsil : But he named him, 
when he heard hitn s|)Ciik. Yet he only 
charged him upon licar-s:«y. So he was put in 
n messenger’s hands. Oates named Wake- 
maii, the queen’s physician ; hut did not know 
him at all. And being asked if he knew any thing 
against him, he answered he did not ; adding, 
God forbid he should say any thing more than 
he knew, ho would not do that for all the world. 
Nor did he name Laiighoni the fiunous lawyer, 
lliut indeed managed all their concerns. The 
king found him out in one thing. He said, 
when he was in Spain he was curried to Don 
John, who promised great assistance in the 
execution ot their designs. The king, wlio 
knew Don John well, asked him what sort of n 
man he was : lie answered, he was a tall lean 
man : now Don John was a little fat man. At 
first he seemed to design to recommend him- 
self CO the duke and the ministers : For he said 
he heard the Jesuits oft say, that the duke wan 
not sure enough to them : And they were in 
doubt, whether he would approve of their kill- 
ing tiie king : but they were resolved, if they 
found him stiff in that matter, to dispatch him 
likewise. He said, they had oft made U!>e of 
his name, and counterfeited his liand and seal 
without his knowledge, lie said, the Jesuits 
cherished the faction in Scotland against duke 
Xiauderdale ; and intended to murder the duke 
of Ormond, as a great enemy to all their de- 
signs. And he afiirined he had seen many let- 
ters in which these things were mentioned, and 
had beard them oft spoke of. He gave a long 
account of the burning of London, at which 
they intended to have killed the king; But 
they relented when they saw him so active in 
quenching the fire, which, as he said, they had 
kindled. 

The whole town was all over enflamed with 
this discovery. It consisted of so maqy parti- 
culars, tliat it was thought to be above inven- 
tion. But when Coleman’s letters came, to be 
read and examined, it got a great confirmation ; 
since by these it appeared, that so many years 
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before they thought the design for the convert^ 
ing the nHtioii, and rooting out the pesdlens 
.heresy that had reigned so Tong in these nort^ 
em kingdunis, was very near its being executed 
Mention was oft made of the duke’s great se^ 
fur it. And many indecent refiections were 
made on the king for bis inconstancy, and his 
disposition to he brought to any thing for 
money : They depended on the French ktngN 
assistance: And therefore were enradst in 
their endeavours to bring about a generat 
peace, as that %\hich iiiu^t finish their design. 

On the second day after tins di?ctH’ery, the ‘ 
king went to Newmarkrt. 'fhis wasccn-mod 
as a very indecent k-viiy in him, to go and sec 
horse-races, when all people were so much 
possessed with this extriuarUnAry iliicovcry, to 
which Culeinnn’s letters Imd gained an univer- 
sal crc<lit. While the knu!: was f.oins Tonge 
desired to speak with me. 1 went to him 
to Whilehall, where hulli 1»<: and Chiles were 
lodged under a guard. 1 fi»und him so lifted 
lip, that lie seemed to have lost the little semte 
he had. Oates came in ; and made me a coin- 
>)Iiinent that 1 v/as one that was marked out to 
lie killed. He hud before said the same ro 
Stillingdeet of him. But he made that lionour 
which he did^us too cheap, When he said Tonga 
was to be served in the same manner, because 
he had traiwlated the Jesuits* morals into Eng- 
lish. He broke out Into great fury against the 
Jesuits ; and said he would have their blopd. 
But I, to divert him from that strain, askeii 
him, what were the arguments that prevailed 
on him to chHn,!!c his religion, and to go over 
to tiie Church of Home. He upon that stood 
up and hud his hands on his breast ; and said, 
God anti his holy angels knew that he hod 
never changed, but that ho had gone among 
tliem on purpose to betray them, Tliis gave 
me such a character of him, that I could have 
no regard to any thing he either said or swortt 
after that. 

Godfrey/ is murdered* 

A few ikiys after this, a very extraonlinary 
thing happened, that contributed more than 
any other thing to the establishing the belief of 
all this evidence. Sir Edmondbury Godfrey 
was an eminent justice of peace, that lived 
near Whitot) all. He had the courage to stay 
ill London, ui d keep things in order during the 
plague: whicii (r.'oued him nauch reputation, 
and upon which he was knighted. He was es- 
teemed the hest justice of peace in England ; 
and kept tiie quarter where he lived in very 
good order. He was then entering upon a 
great debign of taking up all beggars and put- 
ting them to work. He was thought vain, and 
apt to take too much upon him. But thera 
are so few men. of fi public spirit, that small 
faults, though they lessen them, yet ought to 
be gently censured. I knew him well, and 
never liad reason to think hint' fiiulty that way* 
He was h, zealous Protestant, and loved the 
Church of England ; but hail kind thoughts of 
the Nonconformists, and was oot forward to* 
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bte thE lam a^tunst them. And he, to 
m Ww b eing.pot on dotog that, was not apt to 
.sdUEn for pneets or niais-houiieSi So that few 
men of hit zeal lived in better terms with the 
Papistt than he did. Oates went to liiin the 
day before he appeared at the council board ; 
and made oath of the Narrative he intended to 
make, which he afterwards published. This 
seemed to be done in distrust of the privy 
council, as if they miglit stifle his evidence ; 
which to prevent he put it in safe hands. Upon 
that Godfrey was chid for his presuming to 
ineddie in so tender a matter. And it was ge- 
nerally believed, that Coleman* and be were 
long in a private conversation, between the 
time of his (Coleman’s) being put in the 
messenger's bands, and his being made a close 
pri^iier: Which was done as soon as report 
waftnade to the council of the contents of his 
letters. It is certain, Godfrey grew apprehen- 
sive and reserved ; For meeting me in the 
Street, after some discourse of the nrcsent 
state of aflbirs, he said, he believed he iiimself 
should be knocked on the head. Yet lie took 
no care of himself, and went about according 
to his own maxim, still without a servant : 
For he used to say, that the servants in Lon- 
don were corrupted by the idleness and ill 
company they fell into, while they intended on 
their masters. On the day fortnight from that 
in which Mr. Oates liad made his discovery, 
being Saturday, he went abroad in the morn- 
ing, and was seen about one o’clock near St. 

• Clement’s church ; hut was never seen ntiy 
more. Hci was a punctual man to good hours : 
So Jiis servants wore amazed when lie did not 
come huine. Yet, he having an ancient mo 
ther living at Hammersmith, they fancied, he 
had heard she was dying, and so was gone to 
see her. Next morning they sent ihiilicr, but 
heard no news of him. So his ttvo hrothois. 
who lived in the city, were sent to. They wch 
not acquainted with his aflairs : So they did 
not know whether he might not have* stept 
aside for debt ; since ut that time all people 
were calling in their money, which broke a 
peat many, but no creditors coining about Che 
bouse, they on Tuesday published his being 
thus hMt. The council sat upon it, and w ere go- 
ing to order aseorch of all the bouses about the 
town ; but were tliverced from it, by many 
stories ihjit were brought them hy tlie duke of 
Norfolk. Someiinies it suid, he was in- 
decently married: And the sciue was often 
shifted of the places where it was said lie %vus. 
The duke of Norfolk's ofliciuusness in this 
matter, and the lost place he was seen at, being 
near Arundel house, brought him under great 
suspicion. On Thur^ay one came into a £>ok- 
seller't shop after dinner, and said, he wasfouud 
thrust throoeb with a sword. That was pre- 
sently brou^t as news to me ; But Ihe re- 
porter of it was not known. That night late 
nts body was found in a dkeb, about a mile out 
of town, near St. Pancras chorcii. His sword 
i thrust through him. But no blood was on 
cioaths, or about bum His shoes were 


clean. His money was in bit pocket. But 
nothing was about liis neck. And a mark was 
all round it, an inch broad, which shewed he 
was strangled. His breast was likewise all 
over marked with brubes; and bb neck wax 
broken. All this I saw ; for Dr. Lloyd and I 
went to view his body. There were many 
drops of wliite wax-lights on his breeches, 
which he never used himself. And since only 
persons of quality, or priests, use those lights, 
this r^ade all people conclude in whose hande 
he must have been, ^nd it was visible ho 
was first strangled, and then cai’ned to thaS 
place, where his sword was run chrough bb 
dead body. Fora while it was given out, that 
he WHS a hypochondriacal man, and bad killed 
himself. Of this the king was possessed, till 
Dr. Lloyd went and told him what he bad seen. 
The body lay two days exposed, many going 
to see it, who went away much moved with the 
sight. Aud indeed mens spirits were so sharp* 
ened upon it, that we all looked on it aa a 
very great happiness, tbat the people did not 
vent their fury upon the papists about the town. 

Oates made a new Discovery, 

The session of parliament was to be opened 
within three days : And it may be easily ima-^ 
gined in what n temper they met. The court 
party were out of countenance. So the country 
party were masters this session. All Oates’s 
evidence was now so well believed, that it 
was not safe for any man to seem to doubt of 
any part of it. lie thouglit he had the nation 
in his hands, and was swelledup to a high pitch 
of vanity and insolence. And now he made 
a new cililioii of lib discovery at the bar 
of the House of Commons. He said, the 
Pope bad declared that England was his king- 
dom, ond tlj.it he iind vent over commissiona 
to seicral persons : Ami had by these made 
I'Ttii Arundel of W ardour ( otiiicellur, lord 
tieasurcr, sir William Godotphin, then 
in Spain, privy seal, (*oleinan secretary of 
lielinsis goiieml, Petre, lieutenant gene* 
r.il, Ratclifle iiiaior general, Stafford pay- 
master general, and Langborn advocate gene- 
ral, besides many other commissions for 
subalteri) viflicers. These, he said, he saw in 
Langhorn'^ chamber ; and that he had deliver- 
ed out iiiuiiy uf them himself, and saw many 
more delivered hy oibcrs. And he now swore, 
upon his own knowledge, that both Coleman 
ami Wakenian were in the plot ; that Coleman 
had given 80 guineas to four ru.Tiaris, that went 
to Windsor last somnier, to stab the king ; tl>at 
Wakeinuii had undertaken to poison him, for 
which 10,000/. was oflirred him, but that he 

S IC the price raised to 15,000/. He excused 
s not- knowing tbem,wwheu confronted with 
them; and said, that he was then so spent by 
a long examination, and by not sleeping for 
two nighle» be was not then' master of 
himself ; though it seemed very strange, that 
he should then have forgot that which be had 
made now the main pari of hb evidence, and 
sbouidibave then ol^tcted only reports upon 
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liearsaj, when be bad such mutter iminsttbem, 
tis be now said, iipon his own Knowledge. 
Aod it seemed not very congruous, that those 
who went to stab the king bad hut 90 guineas 
a piece, when Wakeman was to have 25,000/. 
for a aaler way of killing him. Many other 
things in the discovery made it seem ill digested, 
aod not credible, folhisis was almost perpe- 
tually ill fd* the gout. Peire was a weak man, 
and had never any military command. Rat- 
clifFe was a man that lived in great state tn tlie 
north, and had not stirred from home all the 
last summer. Oates also swore, he delivered a 
commission to be n colonel, in May last, to 
Howar^ the earl of Carlisle's brother/ that had 
married the ducchess of Riclunond. Rut a 
friend of mine told roe, he all that month 
at Bath, lodged lu (he same house with t1ow> 
ard, with wiiom he was eA'ery clay en^zaged at 
play. He was then miserably iil of tlie gout, 
of which he died soon after. Ontes did also 
charge general Lambert, as one engaged in the 
design, who was to have a great post whe n set 
at liberty. Ihit he liad been kept in prison 
ever since the Restoration ; and by that time 
had lost liis memory and sense. But it was 
thought strange, that since Oates had so often 
said, what 1 once heard liini say, that he had 
gone in among them on design to betray them, 
that ho bad not kept any one of all these cotn- 
inissioiis to be real proof in support of his evi- 
dence. He hud also said to the king, that 
whereas othera ventured their livens to serve him, 
he had ventuied his soul to serve him ; And 
yet he did suffer the four ruffians to go to 
Windsor (o kill him, witlamt giving him any 
notice of his danger. These were characters 
strong enough to gis-e suspicion, if Coleimurs 
letters, and Godfrey’s inurcler, hud not seemed 
such authentic roiiftrinatioiis, as le ft no room 
to doubt of any thing. Tillotson indeed told 
me, that Lunghorn’s wife, who was still ns 
zealous a protestant as he was a papist, oatue 
oft to him, and gave him notice of every thing 
she could discover ntnoni! them ; though she 
continued a faithful and dutiful wife to the last 
minute of her husband’s life. Upon the ffrst 
breaking out of the plot, before Oates had 
spoke a word of commissions, or had accused 
Langhorn, she engaged her son into some dis- 
course upon those matters, who was a hot indis- 
creet papist. He said, their designs were so 
well laid, it was impossible tliey could miscarry ; 
Aiid.that his father would be one of the great- 
est men of England ; for he had seen a com- 
Inission from the Pope, constituting him ad- 
vocate general. This he told me in Stilling- 
ieet*s hearing. 

BedWi Evidence. 

While things were thus in a ferment at Lon- 
don, Bedlow delivered himself to the magi- 
strates of Bristol, pretending he knew ttse secret 
of Godfrey's muider. So he was sent up to 
London. The king told me, that when the Se- 
cretary eKamified him in his presence, at bis 
first coming he eaid he Imeur oothiDg of the 


plot » but that he had heard that 40,000 men 
were to come over from Spain, who were to 
m^t as pilgrims at St. Jago*s, and weie to be 
shipped for England s But he kilew nothing of 
any fleet that was' to bring them over. this 
was looked on as very extravagant. But lie 
said, he had seen Godfrey’s body at Somerset 
House ; and that be was olFered 4,000/. by a 
servant of the lord Bellasii, to assist in car* 
rying it away : but upon that be had gone out 
of town to Brisl<»f, where he was so pursued 
%vith horror, t\M it forced him to discover it. 
Bedlow had led a very vicious life, fie had 
gone by inany fnlsc i:aifle.s, by which he had 
cheated many persons. He had gone over 
many parts of France and Spain, ii9 a man of 
qufflity. And he had made a shift to live on 
his wits, orratlior by his cheats. So a Uj^r- 
iiess of conscience did not secjn to he thVto 
which he was much siihje«^t. But the very 
next day after this, wiien he was brought to 
the htiT of the House of Lords, he luade a full 
discovery of hie knowledge of the plot, and of 
the l.K>rds in the Tower : for nil those against 
whom Dates htid informed were now prisoners. 
I’lie king was upon this convinced, that some 
had been with tledlow after he had been be- 
fore him, who had instructed him in this nar- 
ration, of which he had said the night before 
that he knew nothing : and yet he not only 
coiiflriiicd the main parts of Oates’s discoveries, 
hut added a great deal to them. And Im now 
pretended, that his ratnhling over so many 
places of Europe was all in onler to the car- 
rying on this design ; (hat he was trusted with 
the secret, iitid had iqicned many oT the let- 
ters, which he was employed to carry. 

Other Proifs that tenmd to support the Die^ 
covery. 

Here were now two witnesses to prove the 
plot, as far us swearing could prove it. And 
among the papers of the Jesuits that were 
seized on when they were clupt up, two letters 
were found that seemed to ctinfirm all. One 
from Home mentioned the sending over the 
patents; of which it was said in (ho letter, chat 
they guessed the contents, f hotigli tlioir patrons 
there carried their mailers so i»ecretly tJiaC no- 
thing was known, but as they thought fit. The 
Jesuits, when examined upon this, said, these 
were only patents with relation to the offices 
in their order. Another letter was writ to a 
Jesuit in the countrv, citing him to come to 
London by the fl4t[) of April, which was the 
day in which Oates swore they held tlieir con- 
sult, and (hat fifty of tliem had signed the re- 
solution of killing the king, which was lo be 
executed by Grove and Pickerine. In the end 
of that letter it was added, I need not enjoin 
secrecy, for the nature of tlie thing n-'qnires it. 
When die Jesuit was examined to this, he said, 
it was a summons for a »ii«etiiig according to 
the rule of tbeirorder ; and tliey being to meet 
during the sitting of the parliameiit, that was 
the particular reason for enjoining secrecy. 
Yet^ wbUemene minds were strongly possessed. 
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' ' fn^Si time CarstAirs, of whose behavionr in 
St^ninil mention has been made, not haviftg 
“iASt with those rewards chat he expected, came 
«1» to London, to accuse duke Leuderdiite, as^ 
^fesifsning to keep up the opposition ^ihat was' 
made to the laws fn Scotland, even at the 
' tirde that he seemed to prosecute Conventicles 
with the •greatest fury; because he had often 
drawn the chief of their teuchers into such 
• • snares, that tijk>|i the advertisements that he 
gave tliey might have been taken/but that 
doke Lauderdale had ne<;lerred it ; so he suw, 
he had :i mind that Conjrciiticics should go on, 
fitthe same time itiat* he was putting the 
cWn try ill .such a flame to pnni«h them. This 
Jhc undertook to prove, by tliose witnesses of 
whom on other occasions he had made use. 
He also eonfcssecl the false date of iliit^ war* 
rant upon which Qaillic liad been censured. 
Hc^ put all this in writing, and gave it to the 
marquis of Athol ; and pressed him to carry 
hifm to duke Hamilton, and the carl of Kincnr- 
din, that he might beg their pardon, and be 
fissured of their favour. I \v;is against the 
lUakitig use of so vile u man, and woulil have 
hoiliitig to do with him. He ui-.\de application 
to lord Cavendish, and to some of the House 
of Common**, to whom 1 gave such a character 
df hitii, that they would see hiin nu more. 

a^Cf^ikys Trial. 

' AVhlle he whs thus looking about where he 
could find n lucky piece of viilaiiy, he hap- 
pened to go into *HU eating house in Covent- 
garden, that was oyer against tiie shop of one 
Staley, 'the Popish banker, who had been in 
great credit, but was then under some difli- 
ciilttes ; flir all his creditors came to call for 
their money, Staley happening to be in the 
nest room to Carsrairs, Carstairs pretended he 
lieard him say in French, that the king was a 
>Ogue, and persecuted the people of God ; and 
. that be himself would stab him, if nobody else 
^woitld; The words were writ down, which he 
resolved to swear, against him. So nest morn- 
ing he and one of his witnesses went to him, 
und told him what they would swear agntn*it 
l)iui, and ask rd a sum of money of him. He 
was in muck un!iciety, and saw great danger oti 
both hands. Yet he chose rather to leave him* 
‘a^lf to their . malice^ than be preyed on by 
them. So lie*^ woe- seised on s and they swore 
the wordsagalnst him 2 and be was oppoimed 
tb" Veined within live days. When 1 heard 
ttho the witimses were, 1 ihongbt I was bound 
tbiib stkat to stop it. Sd I sent both 

■ to the Lord^Ciiattcetlor, and to the Atiorney- 
Oenerah ttr Idt tkiAr know what profligate 
wrdtehee theee wknessee we»e. Jones, the 
Attorney Q^neral, took it ill of me, that I 
should cUspataj)^ the ktng*s evidence. The 
tkkk|t grew pttbiic, and great daiimur 

iqpunfitf mt# It waasaid, I vM thieiiie- 
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th^ to get info fkvour at. Ck»nrt. I bad like* 
Wise obsetyed to several persona of arei^, how 
many inoiMible things there were in the een 
deftcethat was given: I wished they would 
make use of the heat the nation was in to 
secure tis effectually from Popery : we sew cer- 
tain evidence to carry us so tar, as to graft that 
upon it but T wished they would not mn too 
hastily to the taking mens lives upon such testi- 
monies. Lord Hoilis had more temper, than 1 
expected from a man of his hear. Lord Ha- 
lifax was of the same mind'. But the eatl 
of Stiaftabury could not bear the discourse, lie 
said, we must support the evidence ; and that 
all those who uncierntined the credit of the 
witnesses wore to be looked on as public ene- 
mies. And so inconstant a thing is popularity, 
that 1 was most bitterly railed at by those who 
seemed forinerly to put some confidence in me. 
It went so far, that I was advised not to stir 
abroad fhr'fc*nr of public affronts. But these 
things did not daunt me. Staley was brought to 
his trial, which did not hold long. The witnesses 
gave a full evidence against him : and he had no- 
thing to offer to take away their credit. He only 
shewed how improbable it was, that in n public 
house he should talk such things with so loud 
a voice us to be heard in the next room, in a 
quarter of the tt>\vn where almost every body 
understood French. He was cast : and he pre- 
pareii himself very seriously for death. Dr. 
Lloyd went to see him in prison. He was 
offered his life; if he would discover their plots. 
He protested, he knew of none; and that he 
had not said the words sworn against him, nor 
any thing to that purpose. And he died, the 
first of those who suffered on the account of 
the plot. Duke Lauderdale, having heard 
how I hnd moved in this matter, roiled at mo 
with open mouth. He said, 1 bad studied to 
save $taloy, for the liking I had to any one that 
would murder the king. And he infused this 
imo the king, so that he repeated it in the 
House of Lords to a company that were stand- 
ing about him* 

Yet BO soon could the king turn to make use 
of a man whom He had censured so uiunerct- 
fuily, that two days after this he sent the earl 
of Dunbarton, that was a papist, and had 
been bred in France, and was duke Hamilton's 
brotlier, to me, to desire me to : come to him 
aetjretly, for be had a mind to talk with me. 
lie said, he believed 1 could dp him service, if 
I had a mind to it. And the See of .Cbicliester 
being then void, he ssul, he would not ^dispose 
I ofit, fill he saw wheslier I would desewe it, or 
! not. 1 asked, if be fancied '1 would be a spy, 
[ or betray any body to him. But he undertook 
to me, that the king should ask me no question 
but should in sJI potnts leave me to my liberty. 

Tka (S¥f€n di in ihe Floi. 

An accident fell in, belbre. 1 went to hhn, 
vshteh took oft* much from Oates's cre^ 
When he was examined by the Hputse ^flxuds, 
and had made the same narrative to Abm that 
he lied* offered to the Commoiif they arited 
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him, ithelmd now named all the pcfwna whom 
he kaeiir to be involved in the plot ? He eeidf 
there might be some iiilbrior persons whom he 
bad perhaps forgot^ but he iiad named all the 
persotts ot note. Yet^ it tObiiii, afterwards lie 
bethought himself: And Mfsl Elliot, wife to 
Elliot of the l>ed-chainher, came to the king, 
and told hicDt Oates had somewhat to swear 
against the <)ucen, if he would give way to it. 
The king was. willing to give Oates line enough, 
as lie expressed it to me, and seemed to .give 
way to it. So he came .out with a new story, 
that the queen had sent For some Jesuits to 
Somerset house ; and that he went along with 
them, but staid at the dour, when they went 
in ; where he heard one, in a wnman*s voice, 
expressing lier resentments of the usage she 
had met with, and assuring them she would 
assist them in taking oHT the king : Upon that 
he vTas brought in, and prebentad to her: And 
there was then no other woman in the room 
hut she. When he was hid describe the room, 
it proved to be one of the public rooms of that 
court, which are so great, that the quern, who 
wa-i a w'oman of a low voice, roiiUI iiot be 
heard over it, unless she bad strained for it. 


with die whole seereta Uh lecieri tn lH 
Choiie was the bekvim part of the 
Be did ndt deny, that there -were 
pertinent things in his letnnfi j Buf, he sh%'' 
he intended nothing in chem^ but the kl^^ 
service and the duke’s; He heeer InteetM fti 
bring in the catliolic religion^ by rebeBioiiii or 
by blood, but only by a toleratfoii r : And tbe 
aid, that was prayed from France, ^Wds Only 
meant the assistance of money^ andtbe iute|N 
position of that ci>urt. After a long triaf^ kd 
was-convicted : and sentence pasted upoff him tb 
dieusa traitor. * fie continued to his last breathy , 
denying every tittle of that which the witneSMMI 
had sworn against him. Many were sent to 
him from both flouses, ofteriug to interpose {of 
his punioti, if he would confess. He still prO* 
tested hzs innocence, and took great cariMo 
vindicate the duke. He said; his own TOit' 
might make him too forward : For, being per> 
suaded of the truth of his religion, he could not 
luit wish, that all others were not only almost, 
but altogether, vucli as he was, except in that 
cinin ; forhe wa\tiieu in iroun : He confessed, 
liG Imcf mixed too tnnch interest for ruising 
hini^elfin .'ll! he did; uod 'that lie had received 


Oatf'S, to excuse his saying that be could iicvt 
lay any thin;* to the cliarge of uny besides thoic 
lie had alrcody named, protended, that he 
rbouglit then it %vas not lawful to urcuse the 
queen. But this did not sutibfy pfof}lo. IWd* 
low, to support this, swore that being once at 
chapel at Somerset house, he saw the qitceii, 
the duke, and some others, very earnest in dis- 
course in the closet above ; and that one caitie 
down with much joy, and said, tlio queeu had 
yielded at last; and" that one explained this to 
him beyond sea, ntnl stvid, it was lo kill the 
king. And, besides ilediow’sonth that he saw 
Godfrey’s body in Sonicrict Imuse, it was res 
iitcmbered, that at that time the queen was for 
some days in so close a rctireninu, that no 
person was arlrnitted, PHnee lluperi came 
llicn to wait on her, but was denied access. 
This raised a strange suspicion of her. But the 
king would not sutfer that matter to go any 
farther. 

ColcmatCi Trial* 

Coleman was brought to his trial. Oates and 
Bediow swore ftatly against him, as was men- 
tioned before. He flenied, that he had^ ever 
seen either the one or tlie other of them in his 
whole life: And defended himself by Oates’s 
not knowing him when they were first confront- 
ed, nor olneciing those matters lo him for a 
great while after. He also pimed Oates to 
name the day in August, in which be bad sent 
the fourscore guineas to the four rtiffians. But 
Oates would fix on no day, though he was very 
puncmal in majttrrs'bf less moment. Colemai) 
md ^en out of town almost that whole month. 
But no day being named, that sarvsd»hiai in 
ii«y stead. He urged the improbability of bis 
talking to two siieh men^ whom be bed 
their own confession never seaii befinre. j 
they said, -ha was told tbai thsy wgre trusted 


guineas from the French aiiibassad«>r, tb 
gain some fiienils to his master, but that he had 
kept them to bitnself ; he had acted by order 
ifi nil time be luul done: And he betirved the 
kin;r kite^v of bi^ employment, pnrttcuiHriy thgt 
at Brussels. Hut. tliough he seemed uilting 
to be questioned concerniug the king, the coin- 
iniueo dul not think lit to do it, nor to report 
what lie said concerning it: (>n)y in general 
they reported, that he spoke of onothermatier, 
abou^ which they did not tiiink Ht to interrogate 
him, nor to mention it. LittiJton %% as one of 
the committee; and gave me nil account of ail 
that passed that very night. And 1 found his 
behaviour made great iiripressioii on them oik 
He sudVred with much composedness and 
devotion; iiml died much better than, he had 
lived. It was given out at that time, to '-make 
the dnke more odious, that Colenian was kcjpk' 
up from making conlcssions, by the liopfis the 
duke sent him of a pardon at Tybin'n4 Bat 
he coubi not be so ignorant, as not to know 
that, at that time, it wns not in the king’s power 
to pardon bim, wtdJe the tide went so high. 

The nation %vn8 now oo much alaraiea, that 
all people were furnishing themselves with 
arms, which lieigbruied the jealqtisy of the 
court. A bill pas»ea in both Houses fqr rats- 
ing all the milirin, and for keeping it together 
Ibrsix weeks: A third part, if k remeoiber 
right, being to serve a forfAlghl, ibd surround. 
1 found, some of them -hoped when that httt 
past into a law, they would be more masters; 
and tlikt the miiicfa wbuld not separate, till all 
tbe demands of^tbe two Houses should bo 
granted. Hbo king rejected the bill, when of* 
.fared to him ftie lus asseut. 

Tk€Kinj^Uthought$ofihU^^^ 

1 waited oftea on hioi ^ all the moaibof De- 
cember. flecameloiMlo CU&igli^ 
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siiSam bxck sixm; wd kept ibe (ime be as* 
•kned we to % ouiiote. He wee alone, and 
talked Qittch, and very freely with roe. We 

r edin one thing, that the greateet part of 
OYidence was a contrivance. But lie sos* 
pentad, loine bad set on Oates, and instructed 
nim: And he named the earl of Shaftsbury; 
X was of another mind, I thought the many 
gross thiiias in his narrative shewed, tliere was 
no abler head than Oates, or Tunge, in the 
framing it : And Oates in his first story hud co- 
vered the duke, and the ministers so much, 
that from thence it seemed clear that lord 
Sbaftsbury had no hand in it, who hated them 
much more than he did popery. He fancied, 
there was a design of a rebellion on foot. I 
assured him, 1 saw no appearances of it. I 
told him there was a report 4>reaking out, that 
be intended to legitimate the duke of Mon- 
mouth. He answered quick, that, as well as 
he loved him, lie had rather see him hanged. 
Yet he apprehended a rebellion so much, that 
be seemeii not ill pleased, that the party should 
flatter themselves with that imagination, hop- 
ing that would keep them quiet in a dependence 
upon himself : And he siitfered the duke of 


I told him how odious the earl of X>aaby was, 
%nd that there was a design against him : But I 
knew not the particulars. He said, he knew 
that lay at bottom* The army was not yet dis- 
banded : and the .king was in great straits Ibr 
money. The House of Commons gave a mo- 
ney bill fur this. Yet they would not trust tha 
court with the disbanding the army, but order- 
ed the money to brought into the chamber of 
London, and named a coininittee for paying 
off, and breaking the army. 1 perceiv^ the 
king thouah^ 1 was reserved to him, because I 
would tell him no particular stories, nor namo 
persons: Upon which I told him, since he had 
Uiat opinion of me, I saw 1 could do him no 
service, and would trouble him no more ; but 
he should certainly bear from me, if 1 came 
to know any thing that might he of any con- 
sequence to his person or government* 

This favour of mine lasted ail the month of 
December 1678. 1 acquainted l\im with Car- 

stairs practice against duke Lauderdale, and 
all that I knew of that matter ; which was 
the ground on which 1 had gone with relation 
to Staley. The king told duke Lauderdale of 
it, without naming me. And he sent for Cai^ 


Monmouth to use ail methods to make him- 
self popular, reckoning that he could keep him 
in his own management. He was suiprised, 
when 1 tuld him that Coleman had insinuated 
that he knew of all their foreign negotiations ; 
or at least he seemed so to me. I pressed him 
much to oblige the duke to enter into confe- 
rences with some of our divines, and to be pre- 
sent at tliem himself. 1'his would veYy much 
clear him of jealousy, and might have a good 
effect on his brother : At least it would give 
the world some hopes ; like what Henry 4. of 
France, his grandfather, did, which kept n party 
Arm to him ibr some time hetore he changed. 
He answered, that liis brother had neither 
Henry 4’s understaiidiiig, nor his conscience ; 
For he believed, that king was always indifle- 
renc as to those matters, lie would not heark- 
en to this* which made me incline to belie %’e 
a report i had heard, that the duke had got a 
•olenin proinise of the king, that he would 
never speak to him of religion. The king spoke 
much to me concerning Oates's accusing the 
queen, and acquainted me with the whole pro- 
l^ss of it. He said, she was a weak woman, 
end had some disagreeable liutnours, but was 
not capable of a wicked thing : And, consi- 
dering his fauliinets towards her in other things 
he thought it a horrid thing to abandon lier. 
He said, he looked on falsehood and cruelty 
as the greatest crimes in the sight of God: 
He knew he bad led a bad life ; (of which he 
spoke with some sense :) But be was breaking 
Dimstlf of all bis f^iUs: And he would never 
do a base and a wicked thing. I spoke on all 
these sul^ects what I thought became mc^ 
which he took well. Aod 1 encouraged him 
much in liis resolution of not exposing the queen 
to peri>h by false swearioj;* I told Him, there 
was no possibility of laying the beat that was 
now raisady haiby obaiigiag hit ministry* And 


stairs, and charged him with it. Carstairs de- 
nied it all ; but said, that duke Hamilton and 
lord Kihcardin had pressed him to do it : And 
he went to the king and atbrined it confidently 
to him. He did not name lord Athol, hoping 
that he would be gentle to him for that reason. 
Tiic king spoke of this to duke Hainilton, who 
told him the whole story, as I hod dooei 
Lord Athol upon . that tent for Carstairs and 
charged him with all his foul dealiitg, and drew 
him near a closet, where he had put two wit- 
nesses. Carstairs said, that somebody had di^ 
covered the matter to duke Lauderdale, that he- 
was now upon the point of making his fortune, 
and that it ,duke Lauderdale grew to he his 
enemy, he was undone, lie confessed, he had 
charged duke Hamilton and lord Kincardin 
falsely ; But he had no other way to save him- 
self. After the marquis of Athol had thus 
drawn every thing from him, he went to the 
king with his two witnesses, and the paper that 
Carstairs had formerly put in Ids hand. Car- 
stairs was then with the king, and was, with 
many imprecations. Justifying his charge against 
the two Lords : But he was confounded, when 
be saw lord Athol. And upon that his vilUnj 
appeared so evidently, that the part I liad acted 
in tliat matter was now well' understood, and 
approved of. Carstairs died not long iifter, 
under great horror ; and ordered himself to fee 
castintosome ditch as a dog <; for be said he 
was DO better. But I could never hear what 
he said of Sialey*s business. 

The Trial rf Ireland and Oihert, 

In December, Iretand, Wbitebread, and Fen- 
wick, three Jesuits ; and Grove and Pickering, 
two of the aerrani’s in the queen*s chapel, were 
brought to tlicir trial. Oates and Bedlow swore 
borne against Ireiaod, tliatin August last be 
had given particular ordeia about killing iho 
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king. Oates swore the same against the other 
two Jesuits. But Bediow swore onlj upoie 
heair«sav against them. So, though they had 
pleaded to their indictment, and the jury was 
sworn, and the witnesses examined ; yet, whan 
the evidence was not found full, their trial was 
put off to another time, and the jury was not 
charged with thrtn. This looked, as if it was 
resolved that they must not be acquitted. 1 
coftipiaiiied ofthUto Jones: but he said they 
had precedents for it. 1 always thought, that 
a precedent against reason signified no more, 
but that the like injustice had been done before. 
And the truth is, the crown has, or at least 
had, such advantages in trials of treason, that 
it seems strange how any person was ever ac- 
quitted. Ireland, iii bin own defence, proved 
by many %vitiiesses, that he went from London 
on the second of August to Staffordshire, and 
did not come back till the twelfth of Scptnnber. 
Yet in opposition to that, a woman swore that 
she saw him in London about the mithlle of Au* 
gust. So, since he might have come* up post 
in one day, and gone down in another, this did 
not satisfy. Oates and Bediow swore against 
Grove and Pickering, that they undertook to 
shoot the king at Windsor ; that Grove was to 
have 1500/. for it ; and that Pickering chose 
thirty thousand masses, which at a shilling a 
mass, amounted to the same sum: they at- 
lemptetl it three several times with a pistol : 
oiice the fiint was loose; at another time there 
was no powder in the pan : and the third time 
the pistol was charged only with bullets. This 
was strange stuff. But all was imputed to a 
special providence of God : and the whole evi* 
cknee was believed. So they were convicted, 
condemned, and executed. But they denied to 
the last every particular tliat was sworn against 
them. 

Dvgdnl(?t 'Evidence, 

This began to shake the credit of the evi- 
dence, when a more compose^ and credible 
person came in to support it, One Dugdale, 
that had been the lord Aston’s bailiff, and lived 
in a lair reputation in the country, was put in 
prison for refusing the oaths of allegiance and 
supremacy. He did then, ivith many impreca- 
tions on "^himself, deny, that he knew of any 
plot. But afterwards he made a great disco- 
very of a cnrrebpondence that Evers, the lord 
Ashton’s Jesuit, held with the Jesuits in 1/m* 
don; whoh^id writ to Evers of the design of 
killing the king, and desired him to find out 
men proper for executing it, whether they were 
gentlemen or not. This, he swol^, was writ 
phiiii ill a letter from Whitebread, the provin- 
cial, directed to himself : but he knew k was 
meant for Evers. Evens, and Govan, another 
Jesuit, pressed this Dagdale to undertake it : 
tfiey promised he should be canonised for it ; 
and the lord Stafford offered him 500/. if ho 
would set about it. He was a man eff sense 
add temper; and behaved himself deoeiidy; 
and bad somewhat in bis air and deportioent 
that disposed people to believe him : so that 
the king himsdf began to think there was some* 
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whatin tlie plot, though he had very little 
either to Oates or Bediow. Dpgdale’s evidence 
was much confirmed by oiie eircmmitance. 
He had talked of a justice of peece in West- 
minster Uiac was killed, on tlie Tuesday after 
Qpdfrvy was missed : so Chat the news of thi^ 
must have ‘ been writ from London on the 3a«> 
turday night’s post. He did not think it was % 
secret ; and so he talked of it as news in an 
ale-honse. The two persons, he said he spoke 
it to, remembered nothing of it, the one being 
the minister of the parish: but several others 
swore they had heard it. lie saw this, as be 
swore, ill a letter writ hy Harcourt the J^uit 
to Kvers, in which Godfrey was named. But 
he added a strange story to this, which he said 
Evers told him afterwards ; that the duke had 
sent to (.■oleinati, when he was in Newgate, to 
persuade him to discover nothing, and that he 
desired to know of him, whether he had ever 
iiscovered their designs to any other person; 
and that Coleman sent back answer, that he 
had spoke of them to Godfre}', but to no other 
man : upon which the duke gave order to kill 
him. This was never made public, till the lord 
Stafford’s trial. And I was amaeed to tee such 
a thing break out after so long a silence. It 
looked like an addition to Dugdale’s first eyi* 
deuce ; though he had been noted for haring 
brought out all bis discoveries at once. The 
earl of Essex told me, he swore it in his first 
examination ; but, since it was only upon hear- 
say from Evers, and so was nothing iu law, and 
yet would heighten the fury against the Duke, 
the king charged Dugdale to say nothing of it. 

Prance disc fivers Godfreys Mnritr'm 

At the same time a particular discovery was 
made of Godfrey’s murder. Trance, n gold- 
smith, that wrought fur the Queen’s chapel, 
hud gone from his house for two or three di^s, 
the week before the murder. And one that 
lodged in his house, calling that to mind, upon 
Bed low’s swearing he saw the body iu Somer- 
set-house, fancied that this was the time in 
which he was from hoiiic, and that he might be 
conrerned in that matter; though it appeared* 
afterwards, that his absence was the week be- 
fore. He said, he went from his own house, 
fearing to be put in prison, as many were, upon 
suspicion, or on ilie account of his religion. 
Yet upon tliis infonnation he was seited on^ 
and carried to Westminster. Bediow accidentally 

K assed by, not knowing any thing concerning 
im ; and at first sight he charged somebody 
to seize on him ; for he was one of those whom 
he saw about Godfrey’s body. Yet he denied 
every thing for some days. Aftcrwjirds ha 
conKssed, he was concerned in it : and be gave 
this account of it : Girald and Killy, two 
priests, engaged him and three others into it ; 
who were Green, that belonged to the Queen i 
chapel. Hill, that had served Godden. the most 
celebrated .writer among them, and Berry, tte 
porter of Somerset-bonse. He said, these 
except Berry, had several meeang^, in which 
I the priests persuaded them it was no sin, huts 
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jn^itorioRi aciion, to dispatch Godfrey^ who 
wdJikeeA.a busy .man iti taking depositions 
them, ana that the taking him oflT would 
" Others, Prance named an alehouse, 
Ks they used to meet : and the people of 
that boose did conlirm . this of their meeting 
there. After tliey had resolved on it, they fol- 
lowed him for several days. The morning be- 
fore they killed him, Iliil went to his house to 
see if lie was yet gone out, and spoke to his 
maid. And finding he was ^et at liome, they 
staid for his coming out. 1 his was conlirmcd 
by the maid, who, upon Hill’s being taken, went 
to Newgate, and in a croud df prisoners, distin- 
guished him, and said, he was tlic pe rson that 
asked for her master the morning b&fure lie 
was lost. Prance said, they dogged him into’ a 
place near St. Clement’s Church, where he 
was kept till night. Prance was appointed to 
be at Somerset-house at night. And, as 
Godfiey went by the water gate, two of them 
pretendfed to be hot in a quarrel. And one run 
out to call a justice of peace, and so pressed 
Godfrey to go in and part them. lie was not 
easily prevailed on to do it. Yet he did ut 
last. Green then gut behind liim, and pulled 
a cravat about his neck, and drew him down 
to the ground, and strangled him. Upon that 
Girald would have run him through : but the 
rest diverted him from that, by representing 
the danger of a discovery by the blood’s being 
seen there. Upon that they carried his body 
up to Godden’s room, of which Hill had the 
key, Godden being then in France. Two days 
after that they removed it to a room cro:-s tr»c 
upper court, which Prance could never desciibe 
particularly. And, that not being found a 
convenient place, they carried it back to (rod • 
den’s lodgings. At last it was resolved to carry 
it out in the night in a sedan to the remote 
parts of the town, and from thence to cast it 
into some ditch. On Wednesday a sedan was 
provided. And one of the ceniinels swore he 
saw a sedan carried in: but none saw it brought 
nut. Prance said, they carried him out, and that 
Green had provided a horse, on whose back he 
laid him, when they were got clear of the town, 
and then he carried him, us he believed, to the 
place where his body was found. I'his was a 
consisting story, which was supported in some 
circumstances by collateral proofs, lie added 
another particular, that, some days after the 
fact, those who had been concerned in it, 
and two otl)ers,who were in the secret, appointed 
to meet at Bo%v, where they talked much of that 
matter. This was confirmed by a servant of that 
house, who was coming in and out to them, and 
heard them often nsention Godfrey's name. 
Upon which he stood at the door out of corio- 
siiy to hearken : but one of them came out, 
and threatened him for it. The priests were 
not found : but Green, Hilt, and Berry were 
apprehended upon it. Yet ^me days after 
this, Prance desired to be carried to tlie king, 
who would not iee him, but in councH : and 
be denied all that be had formerly sworn, and 
Igid it was all a fiction. But at soon as he 


was carried back to prison, he sent the keeper 

Nevrgate to the king to tell him, that all he 
had swtirn was true, but that the horror ami 
confusion he was in put him on denying it. 
Yet he went off from this again, and denied 
every tiling. Dr. Lloyd was upon this sent to 
him to talk wlih him. At first he denied every 
thing to him. But Dr. Lloyd said to me, that 
he was almost dead thrpugh the disorder of 
his mind and with cold in hii body. But after 
that^ Dr. Lloyd had made u tire, and c.\used 
him to he put in a bed, and begtin to discourse 
the mutter with him, he retuiued to his con- 
fession ; which he did in such a manner, that 
Lloyd said to me, it was not jiossitlc for him to 
doubt of his sincerity in it. 

Some condemned for it, who died denying it. 

So, he persisting in hisilrbt conr^ssion,Green, 
Hill, and Bony were brought to their trial, 
Bedlow and France, with all ilic circumstances 
formerly tnentioned, were tiie evidence against 
them. On the other hand they brought wit- 
nesses to prove, tlml they came home in a good 
hour on the niglits, in which the fact was said 
to be done. Those that lived in Godden 's 
lodgings deposed, that no dead body could be 
brought thittier, for they were every day in the 
room thrii France had named. And the ceii- 
tiiiob oflhal mu:’..*- of the carrying him out said 
they s r.v l oyt d in hroughi cm. Tlity were, 
upon a Itiil hem mu;, com iclciJ and coiidtiiined. 
Oi’c&i), and li;!!, uiod, as they had lived, papists, 
and, with solemn pmtcstuuons, denied the 
whole thing. Berry declared himself a pro- 
testuiit ; and that thou!;h he had changed his 
religion for fear of losing ins place, yet he had 
still continued to be one in his he art. lie said, 
he looked on wlnt liad now bct'allen liitn, a? a 
just judgment of God upon hi;ii fir tluii: dii^i- 
inulation. He denied the whole inavici' ciiarg- 
ed on him. He seemed to prepare himscIf seri- 
ously for death : atid to the last minute he ui- 
firmcd he was altogetlier innocent. Dr. Lloytl 
attended on him, and was much jici^aaded uf 
his sii;c>:i'ity. Prance swore nuihiUg against 
him, but that he assisted in the fact, and in 
currying about the dead body. So LioyJ rec- 
koned, that, tlioso things being done in tlie 
night, Prance might have mistaken linn for 
some other person, whj might be like him, 
considering the cotifti^ijn that so much guiii 
might have put him in. lie there! oie believed 
Prance had sworn rasldy with i elusion to him, 
but truly ns to the main of the fact. 1 (te pa- 
pists took great advantage from Berry’s dying a 
proiestant, and yet denying all tliat was sworn 
against him, though he might have hud his life 
if he would have confessed it. They said this 
shewed it was not from the doctrine of equivo- 
cation, or from the power of absolution, or any 
other of their teneU, that so many died, de^iy- 
ing al^ that was sworn against them, but from 
their own conviction. And indeed this matter 
came to be charged on Dr. Lloyd, as if he bad 
been made a tool for bringing Berry to tliis 
Hiding conversion, and that all was done on 
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^ to corer the queen. But 1 saw him 
tlicii every and was well assured that Ke 
acted nothing in it, but what bectime his pro- 
fession, with all possible sincerity. Prance 
began, after this, to enlarge liis discoveries. 
He said, he had often heard them talk of kil- 
ling the king, and of setting on a general tnas- 
saere, after they had raised an army. Dug- 
liale also aaiil, he had heard them discourse of a 
massacre. The memory of the Irish massacre 
was yet so fresh, as to raise a particular h'^rror 
at the very mention of this ; though where the 
numbers were so great as in Ireland, that might 
have been executed, yet there seemed to be no 
occasion to apprehend the like where the 
numbers were in so great an inequality, as they 
were here. Prance did also sweaV, that n 
servant of the Lord Powis had told him that 
there was one in their family who had under- 
taken to kill the king ; bur timt some days 
after he told him, they were now gone oOTrom 
that design. It looked very strange, and added 
no credit to his other evidence, that the papists 
should be thus talking of killing the king, as if 
it Ivad been a common piece of news. But 
there are seasons of believing, as well as of dis- 
believing , and believing was then so much in 
season, that improbabilities or inconsistencies 
were little considered. Nor was it safe so 
much as to make reflections on them. That 
was called the blasting of the plot, and dis- 
paraging the kingV evidence ; though indeed 
Oates audBcdlow did, by their behaviour, de- 
tact more from their own credit, than ail 
enemies could have done. 1'he former calked 
of all persons witli iii'suflerahic insolence: and 
the other was a scandalous libertine in his whole 
dec lortment. 

The Lord Cincf Justice at that time was sir 
‘William Scroggs, a man more valued for a 
good re'^diness in speaking well, than either 
tor learning in his profession, or for any moral 
virtue. 11 is life had been indecently scanda- 
lous, and his fortunes were very low. lie Was 
raised by the earl of Danby's favour, first to be 
a Judge and then to be the Chief Justice. 
And It was h melancholy thing to see so bad, 
80 ignorant and so poor a man raised up to 
that great post. Y'jt he, now seeing how the 
stream run, went into it with so much real and 
heartiness, that he was become the favourite of 
the people. But when he saw the king had 
an ill opinion of it, he grew colder in the pur- 
suit of it. He began U^neglect and check the 
witnesses : Upon which they who behaved^ 
themselves as if they had been the tribunes of 
the people, began to rail at him. Vet in all 
the trials he set himself, even with indecebt 
earnestness, to get the prisoners to be always 
cast. 

# Jenniioiis Evidence. - 

Another wirneas carbe in . soon nftgr these 
thing<t, Jennisou, the younger brother of a Je- 
suit, and a gentleman of a family and fstate. 
lie observing that Ireland had defended him- 
self against Oates chiefly by this, tliat he was^ 
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in Staflordshitie from the beginniiig of Angflit 
till the ISth of September, and that hsTud 
died aifinning that to be true, seemed mubll 
surprised at it ; mid upon tlmt turned Prof^ 
tant. For he said, he saw him in l^^ndon dn 
the IPth of Ausuk, on which day lie fixed uu<m 
tills account, that he saw him the day bemte 
he went down in the stage coach to York, 
which was proved by the l^ks of that ofi^ce 
to be the !^Oth of Auiruiit. He said, he was 
come to town from Windsor: and liearidg 
that freiuod was in town, he went to see hiMi| 
utid found him drawing ofl* bis boots. -IrelaOa 
a^ked him news, and in particular, how the 
king was attended at Windsor f And when be 
answered, tlmt he walked about very carelessly 
with very few about him, Ireland seemed to 
wonder nt it and siiid. It would be easy then to 
tnke biin OiT: To which Jemiison answered 
quick, God forbid ; But Ireland said, he did 
not mean tlmt it could bo lawfully done. Jen« 
nison, in the letter in which he writ this up to 
a friend in London, added, that he remembered 
an inconsiderable passage or two more, and 
that perhaps Smith (a priest tlmt hod lived 
with his father) could help him to one or two 
more circumstances relating to those matters t 
Bdt he protested, as he desired the forgiveness 
of his sins and the salvation of his soul, that be 
knew no more ; and wished he might never see 
the face of Gud, if he knew any more. This 
letter was printed. And great use was made 
of it, to shciv how little regard was to be had 
to those denials with which so many hapi ended 
their lives. But this man in th the sumin^ 
thereafter published a Jong narrative of bit 
knowledge fd the plot. He said, hirnselfdiad 
been invited to i\ssist in killing the king. Ho 
named the four ruifiuns that went to Windsor 
CO do it. And he thought to have reconciled 
this CO his letter, by pretending these were the 
circumstances that he had net mentioned in it. 
Sinitfi did also diunge his religion ; and de* 
posed, tlmt when he was at Rome, he was told 
in general of the design of killing the king. He 
wa.s afterwards discovered to be a vicious man. 
Yet be went no farther than to swear, that he 
was acquainted with the design in general^ but 
not with the persons that were employed in it^ 
By these witnesses the cr^itof the plot was 
universally establisiird. Yet no real proofii 
appearing, besides (’oleman^s letters and Ood« 
frey^s murder, the king by n proclamation, did 
ofliT both a pardon and ^OOf. to any one that 
would come in and make forth^ discoveries. 
This was chonghr, too great a hire to* purchase 
witnessT!*. Money had been offered to chose 
wl^ should bring in criminals. But it was said 
to he a new and iodecent practice lo offer »o 
much money to men, that should merit it by 
sivearing : And it might be too great an eiBCou«« 
ragement to perjury. 

Pracliceg with tfre Wit/u$i€S ditcotert^t. . 

While the Witnesses were weakeniiq^ 
own credit, some practices wore discovgrpf 
I did very much support it.' Readmgi aldivyqr 
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* of tooi^liihUttj bill of no virtoe^ was employ* 
€d jigr. ihb. Ximi ia the Tower to solicit their i 
, bAm* Ho Jnsiaoated himself macb into Bed- 
Jyaqi ooeyfidtnce, and was much in his com* 
pspy I * And in the hearing of others, he was 
,.idwajri pressing him to tell all be'knaw. lie 
. lent bim money very freely^ which the other 
•*^aoted often. And be seemed at first to de- 
aigo only to find out somewhat that should de- 
stroy the credit of his testimony. But he ven- 
tured on other practices; and offerc^ him 
much money, if he would turn Ids evidence 
against the Fopish Lords only into a hear-say, 
so that it should not come home against them, 
itoaditig said, Bedlow began the proposition to 
him; and employed him to see how much mo- 
ney these Lords could give him, if be should 
bring them off: Upon which Ileading, as he 
retende^ afterwaras, seeing . that innocent 
lood was like to be shed, was willing, even by 
indecent means, to endeavour tu prevent it. 
Yet he freed the Lords in the Tower, lie said, 
they would not promise a farthing : Only the 
lord Stafford said, be would ^ve himself 2 or 
d00/«, which he might dispose of as he pleased. 
While Reading was driving the bargain. Bed- 
low was too hard for him at his own trade of 
craft : For as he acouainted both prince Ru* 
pert and the earl of Essex, with the whole ne- 
gociation, from the first step of it, so he placed 
two witnesses secretly in nis chamber, when 
Reading was to come to him ; and drew him 
into those discourses, abich discovered the 
whole practice of that corruption. Rending 
had likewise drawn a paper, by which ho 
shewed him wjeh bow few and small alterations 
he could soften his deposuion, so as not to af- 
fect the Lords. With these witnesses and this 
paper, Bedlow clisrged .Reading. The whole 
matter wiu proved beyond contradiciion. And 
^ as this raised his creait, so it laid a heavy load 
' on the Popish Liords ; though tlie proofs came 
borne only to Reading, and he was set in the 
pillory for it. Bedlow made a very ill use of 
this dis^very, which happened in March, to 
cover his having sworn against Whitebread and 
. J^enwjck only upon hear-say in December: 
Tor being resolved to swear plain matter upon 
his own knowledge against them, when tney 
should be brought again on their trial, he said, 
Iteciding had prevailed on him to be easy to 
them^ as be called it ; and that lie had said to 
bim that the Lords would take the saving of 
these Jesuit^ as an earnest of what he would 
do tor theiaaefves ; though it was not very pro- 
bable, that these Lords would hare abandoned 
jlreliuid, when they took such care of the other 
ifsttito. The truth was, he ought to have been 
set aside from being a witness itny more, since 
pdw by 1 m own confesuon be had sworn falsly 
lA ^ bad first sworn, ho knew no- 

thing of his own knowledge against the two Je- 
•ttit^ and afterwards be swore copiously agniiist 
lhe»^ and apon bis own knowledge. Wyld, a 
wortl^ and ancient judge, said upon that to 
iiai^mt he was* a pegum man, and ought to 
no more into courts, hot to go home and 


repent. Yet all tbi^ was passed over, as if it 
been of iiu weight ; Antf the ji^ge was 
turned, out fpr his plain freedom. There was 
soon after this another practice discovered con- 
cerning Oates* Some that belonged to. the earl 
of conversed much with Oatesb ser- 

vants. They told them many odious things that 
he was daily qieakiog of the king, which look- 
ed more like one that intendecLlo ruin than to 
save him. One of these did also affirm, that 
Oates had made an abominable attempt upon 
him nut fit to be named. Oates smelled this 
out, and got his servants to deny all that they 
had said, and to fasten it upon those who had 
been with them, as a practice of theirs : And 
they were upon that likewise set on the pillory. 
And to put things of a sort together, though 
they happened not all at once : One Tasbo- 
rough, ^at belonged to the duke’s court, en- 
tered into some correspondence with DugdaJe, 
who was courtinK a kinswoman of bis.^ It was 
proposed, that Dugdale should sign a paper, 
retracting all that he had formerly sworn, and 
should upon that go beyond sea, for which he 
was promised, in the duke’s name, a conside- 
rable reward. lie had written the paper, as 
was desired ; But he was too cunning for Tas- 
boroagh, and he proved his practices upon 
bim. He pretended he drew the paper only 
to draw the other further on, that he might be 
able to penetrate the deeper into their designs. 
Tasborough was fined and set in the pillory, 
for tampering thus with Uic king’s evidence. 

liejleciions upon the whole Euidtnce. 

Tills was tlie true state of the Plot, and of 
the Witnesses that proved it ; which 1 have 
opened as fully as was possible for me : And I 
bad particular occasions to be w'ell instructed 
in it. Here w'as matter enough to work on the 
fears and apprehensions of the nation ; So it 
was not to be wondered at, if parliaments were 
hot and juries were easy in this prosecution. 
The visible evidences that appeared, made aill 
people conclude there was great plotting 
among them. And it was generally believed, 
that the bulk of what was sworn by the wit- 
nesses was tibe, though they had by all appear- 
ance dressed it up witli incrediole circum- 
sCanccs. What the men of learning knew con- 
cerning their principles, both of deposing of 
kings, uud of tne lawfulness of murdering them 
when so deposed, made them easily conclude, 
that since they saw the duke was so entirely 
theirs’, and that the king was so little to be de- 
pended on, they might think the present cou- 
juncture was not to be lost. And since the 
duke’s eldest daughter was already out of their 
bands, they might make the more haste to set 
the duke on the throne, l^e tempers, as well 
as the murals of the Jesuits, made it reason- 
able to believe, that they were not apt to aeg^ 
I lect such advantages, nor to stick at any sort 
I of folahood in order to their own defonep. 

‘ The doctfine of probability, besides many other 
maxims that are current amonji them, made 
many give little credit to their witngaiea^ or to 
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their most solemn denials^ even at their eieciH 
tioQ. Man^ things were brought to shew, thatf 
by the casuistical di? inity taught among Aem, 
and published by them to ilie world, there was 
no practice so bad, but tliat the doctrines of 
probability and of ordering the intention, might 
justify it. Yet nanny thought, that what doc*, 
tiines soever men might by a subtilty of specu* 
lation he con-ied into, the approaches of death, 


with the serionsiiess that app^red'in their 
portment, must needs work, so much on tbia 
‘ :ty and candour which seemed rooted iit 
umaii nature, that, even immorat opinions; 
maintained in the way of arguhient, could not 
then resist it. Severm of our divines went far 


speeches ; of which some of our own ohurch 
complained, as inhuman and indecent. ^ 


OATES’S NARRATIVE. 

A true NARttA^xvE of the horrid P1.0T and Conspiracy- of the 
. Popish Party against the Life of his Sacred Majesty, the 
Government, and the Protestant Religion : With a list 
of such Noblemen, Gentlemen, and others, as were the Con* 
spirators : and the liead Officers, both Civil and Military, that, 
were to effect it. Published by the Order of the Right Hon. 
the Lords Spiritual and. Temporal in Parliament assembled. 
Humbly presented to His Most Excellent Majesty. 


To his Sacred Miyesty Charles the Second, 
by the Grace of God, of (ireat-Britaiii, 
France, and Ireland, king, Defender of 
the Faith. 

Great Sir; This Narrative of the present 
Horrid Plot against your nifijesty and govern- 
ment, which was first heard, and narrowly dis* 
cussed before your Sacred Majesty and Coun- 
cil, and afterwards by both Houses of Parlia- 
ment, with universal assent to the power of 
truth 'herein, is at last to appear abroad, for 
the satisfaction of these nations, and I^urope 
perhaps, touching the mystery and consequence 
of such designs. 1 hope I have good equity on 
my side, to presume to dedicate the same to 
your royal name and patronage, and to no 
other ; because I am well assu^g^d, both the 
rise and progress thereof, hath wholly sprung 
from an inbred indelible love and loyalty to 
your majesty and kingdoms, as its support and 
success to be owing (under God’s eatraordinary 
and miraculous appearance for his people* in 
Sts defence) to your majesty’s gracious paiyion 
of several human frailties in the nanagment. 

Great and many are the aits and hoverings 
diat have been, and mav yet be used in vain 
both at home and abroad, to suppress and tra- 
duce the evidence, by those who are more 
xealoos and industrious not to be thought or 
suspected,, rather than really not to be very 
traitors and rebels against their king and coun- 
try ; whose many past treasons and encroach- 
ments opim several princes, for these last 
thousand yean in the world, .will prole their 
inclinations for future; wheieof tmnie are as 
many, tradcal iastanceg agiuntt yoor miyesty’a 
own fen% and person, wsthigi fiesh memoiy 


(and to be made out by new prbofe out of their 
own mouths and records, if need) as against 
any other of God’s anointing and appointment. 

xour grandfather king James, though ha 
escaped their powder, is well known not to 
have escaped their poison. Your otlier grand* 
father, Henry the fourth of France, was basely 
and villainously stabbed in the heart, which he 
had designed and bequeathed after his dcatk 
unco them, notwithstanding all the indulgenceg 
and immunities that the heart of man could 
wish or desire, which ho had granted them ia 
bis life. Who besides these, were the first au* 
thors and contrivers of the late unnatural war, 
by their known diabolictl art of inflaming 
parties and passions against each other, and of 
your royal mther’s unspeakable sufferings and 
barbarous usage ? It was these that brought 
him to his end, and flourished swords, aad 
triumphed over bis dead body, whom they durst 
not approach when living. What shall I say 
of him who then cried out, * Now is the enemy 
* of God and of liis Church fallen? I believa. 
your majesty bath been well-informed of thn 
traitorous executioners, but hardly at all pf tbh 
Putney-projecton, who were in most, if not all 
the councils that contrived bis ruin. What 
broke the Uxbridge-Treaty, but the Bomisit in- 
terest and policy? Who oontianed to baffle all 
designs of peace and sectlement to this notion, 
and prosperity to your msjesty’s family, bat 
those incendiaries ? It may not be inconvenient 
to remind with what seal and interest they did 
persuade the Scots in 1650 , to impose Cbft 
upon your majesty which your royal law hqUs 
forbidden ethers; for the effecting wbeieof; 
some thousands of pounds were spent and jivep 
by them. After your majesty's esGqpeatWor* 
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cetter, hoir'did thej, above all men, endeavour 
to hetm and tacridoe jour majesty into the 
^l^andt or jOiir.enemieftf And who was -it that 
to pay the thousand pound promised for 
War being discovered and taken, but Father 
Jtepfa Siinnionds, and Father Caricton Comp* 
4tt^Wh jesoits? It is true, that one or two of 
tlA Hofiiisb persuasion, amongst many loyal 
and faitiifal prutestanis, male add female, niight 
then have contributed to your majesty’s deliver- 
ance I But have not suen been well Ic^encd 
and rephoached, and called fouls by their own 
party, for this grain of lojralry, more owing to 
tbeir English blood than Romish principles f 
The popish lord is not forgotten, or unknown, 
who brought a petition to the late Regicides atid 
Usurpers, signed by about 500 principal papists 
in England; wherein was promised upon con- 
dition of a Toleration of the popish religion 
bere by a law, their joint resolution to objure 
and exclude the family of the Stuarts for ever, 
from their undoubted right to the crown. 
'Who more disheartened the loyalty and pati- 
ence of yonr best subjects, than tlieir confident 
acriblers, White and others? And Milton was 
a known frequenter of a popish club. Wiio 
snore forward to set up Croinwcl), and to put 
the crown of our kings upon his head, than 
they ? Give me leave to tell your inajc'sty, that 
)ib new fangled government was contrived by 
a popish priest, and Lambert, a papist fur 
above these 30 years. Who betrayed your 
majesty’s secrets and councils during your exile, 
but they, even the Bcncdicrine Monks, where- 
of a whole convent was maintained with a large 
annuity by the late Usurper for such use and 
purpose? And he (Manning) chat was caught 
#nd executed by your majesty’s justice for such 
treachery, was of the same red-letier, and had 
Masses sung for him after his death, as an usual 
veward and plaister. After your majesty's es- 
cape from England, what promises did thev 
make to Cromwell, to persuade the French 
king for your banishment out of France? and 
ivh'at interest they made use of in order there* 
anto, can be made appear to their disgrace. 
I shall leave it to your majesty to call to mind 
, Ihthr usage of your rayal person when in Flan- 
ders : And a noble peer surviving, is able to 
apeak aloud what ivas there intended against 
yoOf to prevent your majesty from your right 
So reign over us. The present relation upon 
oath, and most true Co a tittle, and sir £d- 
imndbury Godfr^’s usage, is sufficient to con- 
einoe all unbiaMed^judges, how little they have 
Earned or degenerated from tbeir wonted 
pimciple^ and natures. 

How little tlierefore the criminals concerned 
io this plot deserve from your' msjesty, the 
world apiH better judge, if they will but con- 
eidar bow graciously your majesty bath dealt 
artdi them, aiid connived at tlkem, while the 
ligoer of dm law was Jet loose opm your ottier 
dtssentifig subjects^ who yet continued more 
cquiet and tafia under their pressures and pro* 
tboMk cbesa wader ftwoors and 
Jiadi net foof mejes^r huatded 
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the hearts and affections of your best subjects, 
and much of royal honour, in appearing fur the 
late indulgence with frustration, to win and 
otligc,^ if possible, these everlascing holy cut- 
throats? 

But what arguments of clemency and grace 
can persuade them to be true to their naturalj, 
who profcAS allegiance out of conscience to a 
foreign cqiitrary sovereign ? Or how can your 
majesty expect truth and sincerity, where trea- 
sons amJ lies are virtues and merits? They are 
by an orderly conspiracy wholly governed by 
priests, their priests by their bishops, and their 
bishops by tlieir popes^ the sum of whose reli- 
gion, or ungodly ambition rather, or that which 
we call Fopery, consists, in a word, in an Anti- 
christian pretence of a Fifth Monarchical Sove- 
reignty over all the kingji and priiu:es of Chris- 
tendom, as is of late irretragabiy demonstrated 
hy the right reverend and learned bishop of 
Juucoln; yea in an higher usurpation upon 
Christ’s eternal and peculiar sovereignty over 
men’s hearts and judgments, as is like%vise 
I evinced by another worthy pen and sufferer, in 
his treatise of The right Sovereign of the Heart. 
They therefore that brutishly ami traitorously 
surrender their souls over into implicit slavery 
to an impostor, what allegiance can they reserve 
inviolable with all sober and true Christians, 
either to king, or Christ, or conscience? 

1 question not, great sir, but that he in whose 
hands are the hearts of princes, will in time 
fully convince your majesty of ail their unwor- 
thy principles and practices, and of my integrity 
too, how strange Soever some open or secret 
Papists, whom time also may discover, have 
endeavoured to represent me. Till that time 
I coniniit my cause to the most righteous 'and 
all-seeing Judge, with a resolution to presevere 
through his assistance in my truth and testimony 
against all discouragements or terrors, or blan- 
disbmeucs either, to the last gasp. 

And next to Christ and the truth, I shall 
with the utmost of breath and power, according 
to my oath and duty, in whut place aud station 
soever 1 am, endeavour to be found ever loyal 
and true to your majesty in all your rights and 
honours, as ml good sufc^ects and Christiana 
ought, and as 1 ftnd tliis noble and loyal par- 
liament are resolved to be to an hair, or an ex- 
pression ; and therefore cannot forbear to pray 
to God out of my atneerity aud seal for puMio 
peace and concord between king and people, 
that seeing your majesty must highly trust some 
or other fur your necessary ease and help, that 
God would put it into your majesty's heart 
more to trust and rely upon your two Houses 
of Parliament (who will be most true to your 
laws, and consequently both to you and yonr 
people) tbaii to any sii^e minister or ministers 
whatsoever, unaccountably, who may pretend 
to more loyalty, or more comply with any hu- 
mour, or biiman frailty of your majesty’s, but 
are not true friends eiuier to 3 K>ur majesty, or 
tbeir countiy, or themseKes therein; wt erect 
and pre^r an imperial paramount aelf<*etid« or 
tost, faefoie ailf wtnek jour oMgesty by iMt 
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art mu»t be brought unworthily to serve and 
promufe, lo public disturbance alwaySi and ch^ 
confusion of themselves and their posterity, 
most an end, by God's just vengeance. j 

1 i is a false suggestion which such tempters use, 
that a king that rules by will, is more great, or 
glorious, or strong, than a king that rules by 
law. The quality of the retinue best proves 
the state of 'the lord; the one being but aj 
king ol slaves, while the other, like God, is a ' 
king of kings and hearts. No prince was ever 
more absolute to have what he wished, tlmn 
queen Elizabeth, who wished for nothing more 
than the subjects rights and welfare. 

Your majesty being su often marked out for 
destruction by these conspirators, is, and ought 
to be as great a proof and demonstration to 
your people, chat the Papists themselves hold 
you not their friend, as any act of parliament 
against tongues, but especially your generous 
resentment and proportionable royal indigna- 
tion against these assassinates of your person, 
and destroyers of our cities, murderers of your 
subjects, corrupters of Christianity, and disturb- 
ers of mankind 

Hut nothing will make your majesty so amia- 
ble and acceptable in the eyes of God and man, 
and your naiiie and memory blessed and glori- 
ous for ever, ns the c« spying of the laws of our 
Saviour in your life, by a decent paternal ex- 
ample before the sons and daughters of your 
people, to increase the fear of God and its coii- 
sequeuces amongst us : it being the cliicf end 
and work of all supreme powers, to suppress 
vice, and encourage virtue amongst their charge 
according to St. Paul, liunians 13, which is best 
done abixiad, when first and cflectually begun 
at home in your own house and family, accord- 
ing to the same apostle, 1 Tim. 3, by banishing 
all vicious livers from your presence and con- 
verse, aud advancing the virtuous in their 
stead : by the neglect of which principal part 
of tiicir royal trust and office, princes depose 
themselves, as useless before God and their 
own consciences whatever may be their state 
or glory in fact, and by human laws aud power 
l^fore men. 

That your majesty ilierefbre'may long live 
to be a great asaerter of laws, of the laws of 
Christ in your own soul, to your eternal, and of 
the good laws of this laud, to the temporal high 
peace and felicity of your majesty and people, 
and abound in all the blessings m this and the 
other life, health, grace, wisdom, wealtb,power^ 
and victory over ful your enemies and tempta- 
tions, shall be ever the study and prayers of 
your majesty's most bumble and most Joyai 
subject and servant, Titvs Oates* 

Courteous Header, 

I liere present Uiee with a short Narrative, or 
Idinutes, till 1 may find an opportonity to put 
forcli my linger Account and Journal ; m w wh 
ehe whole mystery of this lieliish Plot shall be 
■sore fully laid open* It is true, I did not ab- 
sekiiely diMiga this for the pron^ bed not. the 
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daily clamours of these execrable votaries fi>r 
the Komish interest stirred me up ti)ereM9to,*liy 
charging the Protestants with the horrid detigp; 
and the indirect course of a Bookseller, who 
falsejy and imperfc'Ctiy presumed to print the 
same, to ray great, wrong aiid detrioieut. It 
was nreseiited to his majesty the 13th of. August 
last, by the means andiiitrcmuccionofthiit wor« 
.thy and honest gentleman Mr. Christopher 
Kirkby ; as likewise sworn upon oath on the 
6th of September fuIlowing,before sir Edmond* 
bury Godfrey by myself; nnd the E8lh of the., 
same month, before the Lords and others of hit 
majesty's most honnurubie privy council : and 
the proceedings afterwards made upon the same 
being sufficiently known, 1 shall not trouble 
thee with at present ; hut leave the whole to 
thy candid consideration, taking my leave of 
thee at present, and will ever appear thy hearty 
well-wisher and servant in- Jesus Christ, 

April 15, 1670. Titus Oates. 

A true and exact N AS RATI vx of the Horrid 
Plot and Conspiracy of the Popish Party 
against the Life of his sacred Majesty, the 
Govcriiinent, and the Protestant Ileligion. 

I. Richard Strange, provincial, John Keins, 
Basil Laiigworth, John Fenwick, and Mr. Har- 
court, jesuits, did %\rite ii treasonable letter to 
one Father Suiinan, an Irish jesuit at Madrid, 
in the kingdom of Spain, in which was contain- 
ed their plotting anti contriving a rebellion in 
Scotland, of the presbyterians against the epis- 
copal government : in order to which they Md 
employed one Matthew Wright, nnd William 
Morgan, and one Mr. Ireland to go and preach, 
under the notion of presbyterians, and give the 
disafiected Scots, a true understanding of th^ir 
sad state and condition, in which they were, by 
rcasop of the episcopal tyranny, exercised over 
them: and withal to tell them, they had now a 
fair opportunity to vindicate their liberty and 
religion ; and that it could he done by no other 
way but by the sword ; and that now the king 
was so addicted to his pleasures, that he woult^ 
and could take but little care in that concern. 
And in the said letter it was expressed, that 
they had gotten an interest in his royal high- 
ness, but they would deal with him as they, 
thought fit ; and that ib^y were resolved to use 
all means to weaken tlie king of £ngland*s inte- 
rest, by informing his friends of Ids own intent 
to betray them into the hands of a Ibiiwign 
power, to wit, to send them to fail by the sword 
in tlie French king^s wars, uainst tm confede- 
rate princes, which letter bore date of ApiR 
J9tb, O. S. 1677, and R9ih, N. S. 

II. That the persong almvementioned gawis 
the depooens 10/. to carry the said leUers to 
the said Father Saiman into the kingdom of 
Spain to Madrid ; the said Father Suimaa bum 
their procurator general for the kingdom ^ ^ 
Engiaikl ami Ireland ; and in order lo whABh 
mcsMige, the deponent embarked himfM^rio Om 
1 ^. CRllRd the Biscay 
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Boeh wai then miuitcri to go for Bilbao, and 
, tbm ioek mules for Valladolid, but staying a 
day at Burgos in Spain, the deponent broke 
the said li^rs, and found these contents in 
the tUune* 

. ^IL That they of the society of Jesus, i n the 
English seminary at St. Omers, sent a mission 
of twelve students into the kingdom of i^pain, 
vh; eight to Valladolid, and four to Madrid, 
(there being English colleges in both places) in 
order to study philosophy and divinity ; which 
missiotiers were seut by Richard Ashby, Richard 
Feters, Nicholas Blundell, and Charles Peters, 
as appeared by the patents of the several mis- 
tioners, by which they had power to demand 
admission* in the respective colleges to which 
they were sent, which missiotiers werh obliged 
by the Jesuits of the .colleges, to renounce their 
allegiance to his majesty of Great Britain, 
in the hearing of the deponent ; and those of 
Valladolid were taught by Daniel Armstrong, 
Jesuit, minister of the English college at Valla* 
dplid, that the said oath of allegiance is hereti- 
cal, antichristian, and devilish; and that Charles 
Stuart the king of England is no lawful king, 
but comes of a spurious race, and that his 
fatlier was a black Scotchman, and not king 
' Charles the First ; this was delivered in a ser- 
mon, Sept. 29, 1677, to the students there, 
which sermon the deponent did hear, and in 
this sermon the said Daniel Armstrong in plain 
words did say, that the king of England was a 
bastard ; now this Daniel Armstrong goeth in 
Spain by the name of Joseph Mundford, in 
Spanish, P. Joseph Montefortio. 

IV. That the said Daniel Armstrong, alios 
Joseph Mundibrd, did bring letters^ from St. 
Omers to the En^ish college at Valladolid to 
the Fathers of that college, written in Latin 
(they being Spaniards) in which it was express- 
ed and related from tiie Fathers of St. Omers, 
that the Father of the Society in London had 

S rbeurod one Fatlier Beddinglield to be con- 
Msor to' his royal highness, but if they saw 
his royal highness did not answer their ex* 
pectations, they would dispose of him as they 
did intend to dispose of his brother the king, 
which Uiey hoped to effect within a yeats which 
letters bore date June 10, 1677, and subscribed 
by Richard Ashby, alias Thimbleby, rector of 
the l^gjlish seminary of the Society of Jesus at 
St. Omers, Richard Peters, minister, Edward 
NevUl, prefect of the studies, Charles Peters, 
prefect of the sodality. Thomas Fermor, prefect 
of manners: which fetters the deponent saw 
and read in the month of September at Valia* 
dolid itt the kingdom of Spain. 

V. That Father Suiman abovemendoned 
wrote to the English college, to' the Fathers 
there, that the king of England was poisoned, 
to the-great joy of the English Fathers, and that' 
they would serve kiii|; James so, if he did not 
mte them good assurance of bringing in of the 
^thoBe - Jimn, and of rooring out Protestant 
relimon: m letter bore deite July. 1, 167,7, 
aiid wee ecen n^ rcid Iqr the^tjpod^ at Val- 


ladolid, in the month of July, near the latter end. 

* VI. That one Father John Blake, alias Cross, 
who went with the' four students to Madrid, 
did bring letters from Richard Strange, pro- 
vincial of the Jesuits, and one Father Grey a 
Jesuit, and John Heines, to Father Suiman 
above-mentioned, in which was specified, that 
all diligence was used by the said Richard 
Strange, Father Grey, and John Heines, to pro- 
cure some persons to dispatch the king, and to 
put a period to his days, which letter bore date 
June io, 1677, N. S. And now the deponent 
being sent to Madrid in the month of August, 
read it in Father Suimaii^s chamber, he shewing 
it also at the same time to James o^chhibhop of 
Tuam, in the kingdom of Ireland. 

VXI. That the said Father Suiman received 
another letter bearing date July 20, 1677, N. S. 
from Richard Strange, Father Grey, John 
Heines, Basil Langworth, John Fenwick, Father 
Ireland, and Father liarcourt, in which they did 
manifest, that they were very sorry for inform- 
ing him, that he might assure himSelf that the 
business was done, their man William being 
faint hearted, could not then do it, though he 
had i,500/. promised him for his pains; of 
which letters the English missionaries were one 
by one informed ; those at Madrid by John 
Cross, alias Blake, and those at Valladolid, by 
Daniel Armstrong, Jesuits: Which letter of 
the 20th of July, the deponent saw in the cham- 
ber of the said Suiman at Madrid; at the same 
time when he saw the letters of July the 10th, 
mentioned in the 6th paragraph or number. 

VIII. That on the 3rd of November, N. S. 
Father Pedro Jeronymo de Corduba, provin- 
cial of the Jesuits in New Cn^le, did write to 
Richard Strange, and John K|nfees, that if the 
business of dispatching the king of England 
could be effected, they should have 10,000/. for 
their pains ; which letter the deponent brought 
from Valladolid to Bilbao, and embarked in a 
ship within five days after his arrival thither, 
ana in five days more arrived at a little towa 
near Exeter, and in six days more came Co 
London, and delivered the letter to Richard 
Strange, and when opened, it was written in 
Latin, and read by the said Strange ; and he 
said, that all means should be used to answer 
father Pedro’s expectation. And in the letter 
to Strange was one enclosed to this Heines, 
the name of Joan de Neoporto de la Companm 




the deponent to read, but being written in 
Spanisn, the deponent did not well understand 
the letter, and could make but little of it 
reason of the Spanish abbreviatioos ; therefore 
the said Strange did give the deponent the 
letter directed to himself, saying, he thought the 
deponent did understand Latin better than 
Spanish; so that the'ddponent read the said 
letter, imd in it the contents above tnentioned i 
and the eijud Strange being then ill upon 
Keines^s bed, said, that be hoped God 
would* stneogthen honest WiUiam’is. heart to do 
hisworic. No# tbb hoaeK Wiltiamisa s^ 
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Taat to the Society in London. This Strange 
did then lav at one Mrs. Saqnde|:s*s house, m 
part of Wildhouse in Wild street, where the 
deponent heard this discourse from the said 
Strange and Keines. 

IX'. That the said Richard Strange and John 
Keines, Basil Langworth, Father Uurcourt,JoIin 
Fenwick, Father Ireland, Father Grey, Father 
Jennisott, Fatlier Saunders, and Father Kccles- 
don, did write a letter, and sul>8cribed ir, and 
sent it to St. Oiiiers, to liicliard Ashby, rector 
of the English Seminary there ; in which he 
and the rest of the Fathers were given to un- 
derstand that the king was altogether given to 
his pleasures, and that they had an intent to 
procure one Co stab him at his court of White- 
hall ; and if that could not be conveniently 
done, they would employ one of his physicians 
to poison him ; for which work they had 
10,000/. ill the hands of one Worsly, a gold- 
smith in' London ; which money was procured 
for them by one Father Leshee, a French Jesuit, 
and confessor to the French king ; which letter 
the deponent saw and read, and saw it sub- 
scribed by the persons above mentioned, and 
carried it to St. Omers. lie went to Dover by 
coach, a place in which was taken up for him 
by the said William their servant, whose name 
indeed is John Groves. The letter that the de- 
ponent carried bbre date the beginning of De- 
cember, O. S. 

X. That letters were inclosed in this letter 
aforementioned to the said Leshee, in wliicli 
thanks was given him by the said Fathers that 
had subscribed the said letter to Richard Ashby, 
for his great charity to them, and his care for 
the propagating the catholic religion ; and that 
all means should be used to destroy the op- 
posers of it, both root and branch ; which let* 
ters bore date either the 6th or 7th of Deotm- 
ber, and the deponent carried them inclosed iit 
those of Richard Ashby to St. Omers, and 
from St. Omers to Paris, and delivered them 
into the hands of tlie said Father Iieshee, about 
the 18th of December, as near as the depo- 
nent can remember. 

XI. That other letters bearing date Decem- 
ber 12, 1677, were s<fint from Richard Strange, 
and others of the Society in London, to those 
of the Society in the English Seminary at St. 
Omers, and in them letters were enclosed to 
Father Leshee, in which they told him, that they 
had stirred up the presbyterians in Scotland to 
a rebellion ; and that 20,000 would be in arms, 
if that his majesty of France would break with 
tbe king of England and that a way also was 
made for the French king’s landing an army in 
Ireland : And further, that the Irish catholics 
were ready to rise ; in order to which there 
were 40,000 black bills provided to furnish tbe 
Irish soldiers withal : Watch letters were sub- 
scribed by Rich. Strange, John KeiiM, and 
John Fenwick, and the outside leuer directed 
to Richard Ashby, rector ; which letter was 
shewed to the deponent at bis return from 


Paris to St. Omers, by the said Richard Aidiby » 
ano told the depouenc that the letters to Lmhee 
were carried by an especid messenger to the 
•said Father Leshee, for which the said messen* 
ger had ten patacoons or royals of eight, as the 
said Ashby informed the deponent : And the 
said messenger was a drummer, in the town of 
St. Omers. 

XII. That another packet bearing data De* 
cember 18,1677, in was specified that tlie Father 
General of tlie Society of Jesus had written 
from Rome, and had removed Richard Strange 
from being provincial, and had conferred the 
provinciaUhip upon Thomas White,, alias 
Whitebreud, and the said Thomas Wbitebte^ 
ordered, that one Father George Cotiiers should 
preach on St. Tlmmns of Canterbury’s day, in 
the Sodality church, in the English Seminaiy, 
against the oaths of allegiance and supremacy ; 
and that he should exhort the Fathers to stand 
by the new provincial, who would be as seal- 
ous to promote the bringing in of catholic re- 
ligion into England, as ever his predecessor was ; 
and would not leave one stone unturned to 
promote the same : Which said letter was dU 
rected to, and received by Richard Ashhy, and 
communicated by him to the deponent about 
the 24th. day of December. 

Xlir. That in another packet bearing date 
December 26, it was ordered by Thomas 
Whitebread, Richard Strange, John Keines, 
Basil liangworth, John Fenwick, Father Gray, 
Father Harcourtsenior, Father llarcourt junior. 
Father Micho, Father Bennifield, Fatlierireland, 
Father Blundell, Father Jeiuiison, and some 
others of the society, that Father 1/eshee should 
be written unto by llicbanl Ashby, and the 
Fathers of St. Omers, and informed that the 
Fathers before mentioned bad met together to 
contrive the advancement of tbe design of the 
happy disposal of his tpajesty of Great Britain, 
and of his royal highness, if he should not ajp- 
pear to answer their expectations. But the 
former giving no hopes at all, they wdnld en- 
deavour his dispatch with all speed that might 
foe, that he might not hinder their designs in 
bringing in catholic religion. Anri if they 
could not find an opportunity to take him from 
his kingdom they would soon take his kingdom 
from him; whicti letter the deponent saw in 
the hands of RicliarrI Ashby, and desired to' 
read it, but the said Richard wouM read it te 
him in his chamber on January 2. 

XIV. Tliat in the said letters of Decembei* 
26, it was specified, tliat Richard Nicholas 
Bloodell, was consiituted by patent from the 
provincial, to be ordinary at Newgate, to go 
and visit tbe condemned "prisoners, and to re- 
duce them to the catholic faith and religion ; 
and to catechne some youib in the city of - 
London ; and every day in the week he path 
bis several places where he teacheth the youth 
treasonable and mutinous doctrines oj^ainst the t 
interest and person of liis sacred majesty, mid 
gtveth certain sums of money to their , parents . 
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pbpi^ to ^nc^arftge them to tend their chii- 
qreit to be thbs inetructed ; which passage was 
' eontuned ib the aforesaid letters, and after- 
' I praetised in London. . 

lliat another Packet came to Richard 
j to 8aint Oiners, from Thomas White, 
J<iftn*keities, and others uf the society of Jesus 
in London ; in which letters, frtim them and 
others, were inclosed letters to Father I'hoitius 
. Scapleton^procurator at Brussels, to persuade the 
Father Confessor of duke dc Villa llermosa, to 
inform, that his majesty of Great Britain did not 
intend to assist his majesty of Spain, but to stand 
a looker on till he was ruined by the French 
king, which letter, being not sealed, was seen 
anef heard read by Richard A&hby then rector 
of Saint Omers; in which it was further order* 
ed, that if the said Father Confessor should 
not be ready to comply with the said Staple- 
ton, that messengers should be forthwith sent 
to Father Suiman at Madrid to inform his ma- 
jesty of Spain of the said concern, and to make 
Che same relation of the hunincss to the arch- 
bishop of Tuam in the kingdom of Ireland, 
now at the court nt Madrid, Chat he the said 
Switnan, and he the said archbishop might 
jointly give an arcounc to the king of Spain of 
the motion made or to be made, to tnc said 
Father Confessor uf duke de Villa llennosa, 
and also to advise the Spanish king to seize 
the estates of the English merchants in the 
several factories in his dominions; for that 
tliev had endeavoured to transport their estates, 
and did transport them to England, which 
would tend highly to the prejudice of the king- 
dom of Spain, and fur the confirmation thereof 
they procured letters from one Fonseca, some- 
times an ogent in London, to attest the same, 
to which the soid Fonseca willingW condes- 
cended and sent his letter to Saint Omers, to 
be sent to the court of Spain, that tho Fathers 
snight give their approbation : which better was 
long and large attestations therein made against 
the merchants resident in their several factories, 
concerning the matter of fact before mentioned, 
and also other letters to Daniel Armstrong at 
VaUadolid, and to John Cross at Madrid, in the 
which they were ordered to confirm tliis af- 
iirmaiioo made or to be made by the Fathers 
in England, and of the English Seminary at St. 

' Omers, and of the said Siupleion, together with 
that pf the said Fookeca, the above mentioned 
Spanish agent, who now livech at Bruges in 
Flaiirlers. All which letters bore date the 6rst 
tw second of January 1(178, N. 8. and all of 
^m tlio depopent saw at Saint Omers ; and 
in the two letters to those two fathers in Spain, 
viz. Daniel Armstrong and John Cross, was 
cootaiimd an especial order, that the former, if 
be cimld not go to Madrid, should tend hifi at- 
tedtaiions to Don Jumi of Austria, for the car- 
tying on of which WOi. sterling was truns- 
toisted by bills of exchange to the said Father 
' 4 - ^man* and jthe said English Fathem. 

XVl. That when the letters came fioai 
Ibigland -about the business afure-mentiotied 


to Saint Omers, Edward Nevil and Tliomas 
Fermor did say, that they would not let this 
black bastard go to his grave in peace (mean- 
ing the king of England) for that be had cheated 
them so often, and that now they were resolv*- 
ed to be served so no more. But tho deponent 
stuiiding by, suid, what if the duke should prove 
slippery ! They botli replied, iiis passport \va» 
ready wheiiever he should appear to fail them. 
Tiiesc words were heard by the deponent on 
the. 3rd of January iii the afternoon, in the li- 
brary of the Jesuits of Saint Omers. 

XVIf. That on the 4th of January, 1678, N. 
S. letters were sent by Richard Ashby, Edward 
Hall, Edward Nevil, Charles Peters, Michael 
Constable, William Bu*>by, James Janion, and 
Thomas Fermor, Jesuits of the English semi- 
nary at Sr. Omers, as also Francis Williams 
rectur of Wat ton, and master of the novices 
there, sir John Warner baronet alias Clare, 
Father Sanchto alias Ditchling, to the Father 
Confessor of the emperoi’s majesty, to advise 
the emperor's majesty, that his majesty of 
Great-Britain bad treacherously plotted the 
ruin of the confederates, espcrially of the Ger- 
man empire, and of his catholic Princes under 
him, and had under hand stirred up theliungarinn 
rebels against his imperial majesty, and found 
them money to go on with ihetr rebellion, and 
that his design was not to keep any alliance 
%vith his imperial majesty, but only in shew, 
that he might advance his nephew the prince 
uf Orange and make him absolute, and there- 
fore prayed that the States of llolhiud might 
be acf]ttuiiitefl with it. Which letter was seen 
and perused by the deponent, it being written 
in XAtin, all which letters were sent away by a 
lay-brother that was a Dutchman, and when 
these letters were sending away, one of the 
laf-brotliers whose name was (George, did say, 
that the prince of Orange was more fit to rob 
an orchard than to be general of an army. 

XVIII. That letters bearing date January 1, 
1078, N.S. arrived at St. Omers, January 20, 
from Talbot arch-bishop of Dublin, wherein 
it was expressed, that the Fathers of the So- 
ciety in Ireland, were very vigilant to prepare 
the people to arise, for the defence of their li- 
berty and religion, and to recover their estates, 
and that if the parliament that was to sit in 
England should join with the king in declar- 
ing war against France, that a place should 
be open to receive the French king’s army in 
Ireland, when his most Christian majesty should 
think fit to land one there : And in tne letter 
he advised the Fathers of 8t. pmers to adver- 
tise Father JL^sliee of the same, and other Je- 
suits that had an interest in the French king : 
and that his majesty of Great Britain was 
brought to that pass, that if any mabcontepc 
amongst thern should not prove true to thwr 
design his lufgesty would never give ear to their 
information, and therefore prayed them to be 
diligent, for now was the time or never : which 
letter the deponent saw and read, and in order 
to the Fathers compliance it'ith the letter of 
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the snid arclibishopy they dispatjched away 
letters to Fuiber Leshee to Paris ; and appoint^ 
ed ^ivard Nevii and W'iliiam Busby, to carry 
and deliver them to the said Leshee, which let- 
te» were answered with all speed by the afore- 
said messengers, Jesuits as above, the one r>f 
them being the prefect of studies, and the 
other procurator for the seminary, and by them 
wrote letters to Thoinan While proviiicial, and 
to the rector of Sc. Omers, vjz. Richard Ashby; 
Of that to the provincial the deponent. can 
give no account, hut of that to Ashby the de- 
ponent saith, tl.at there was in it expressed, 
that the Father General of the Society of Jesus, 
would conlrihulc 800,000 crowns to be paid in 
the month of June next ensuing, and that his 
lioliiiebS, tlie pope, would not be wanting to 
supply them, when they had made some pro- 
gress in that glorious attempt. 

XIX. That another packet arrived at St. 
Oiners directed to Uichard Ashby, rector of 
the English seminary there ; The date of w Inch 
is not w cll renirnibered by the deponent, but as 
near as he doth remember, it was about the 
beginning of the pailiaincnt, for thcie came 
the speeches of the King and lord C'haiicellor, 
and the voces of the parliament, which were 

ut into ridiculous phrases, in contempt of tiie 

ing and bocli IJouses of parliament, for the 
Fathers and Scholars to laugh at, and then 
translated into the French tongue, and pre- 
sented to the governor of St. Oniers, mIio send- 
eth them to the French king his muster : and 
in the packet was contained an account of the 
attempt of one Pickering, a hiy-brother ; tbnt 
waits upon the Jesuits lying at Somerset house, 
to shoot the king as he was walkii*g in St. 
James’s park, when he was at some distance 
from his nobles uiul attendants, but the flint 
of bis pistol being somewhat loose, be did defer 
the action till another oppoi tunity, and if he 
had done it and had sniTered, he should have had 
80,000 ina-sscs said for the heultli of his soul ; 
Wincfi letters' were signed by Tlioinus White 
alias Whitebread provincial, which letters, 
when read, the Fathers of the Kiigli.sh seininttry 
were in great trouble, for the negligence of the 
said Pickering, and the deponent saw and read 
them in the latter part of January, and the 
totes put into such mock phrases, as also the 
speeches of the king and lord Chancellor in 
the' month of February. 

XX. That the deponent, went on the S9th of 
January to know of his confessarius, whether he 
might Keep the 30th of Janary as a fast, the 
confessor replied, that the account with them 
was on the 9tb of February, because the ac- 
count of England did differ from the account 
on that side the water : The deponent asked 
Jiim, whether then he might keep the 9th of 
February as a day of fasting ? The confessor 
asked him, why.’ The deponent replied, be- 
cause of the martyrdom of the late king, the 
confessarius answered, that the late king was 
no martyr but an heretic, and withal Mded, 
Chat he was none of king James's son, but a 

YOU VI. 


bastard begotten upon the body of Annbf Derv^ 
mark by her tuylur. This coiiiessarius is a Je* 
shit,' and liis name Charles Peters, perfect of 
the sodality. 

XX‘[. That letters bearing date Feltrunry the' 
N. S. from i'hoinas Whitebread, John 
Keins, .Fohii Fenwick, Father Ireland, and I'a^- 
cher AJicho to llictiard Ashbx rector of Su 
Oniers, (then ill (»f the gout) ami to the English 
Fathers there, did let them iinderstiiiKl, that 
they had seiit William Morgan ii)to'Irehind to 
see how atfairs stood in Ui.tt kingdom, umi 
expected his retniii by the end of AJaicli .itext^ 
Hud that he set out the of JanuAry,' 

and that they had given him instruct ions to 
order the affairs in hand, and to oncouragn 
the Irish unlives to clelend their religion unci 
liberty ; And his ciJiii|uiiiioii was one Father 
Lovel, whv> WAS to go ii.tu the North of Jrelanil 
to see the Fathers of the Society there; and 
carried 2,000/. to supply their jjirsent wants 
and to promise th'^ni more in case liiere 

shuuUl be any action. 

XXII. That anoiher pnc(|uet came from 
Thoinns White alias Whitebread, Father Micho, 
Father Ireland, Father Harcourt and others of 
tlieSticiety in London, bearing dale February 
the 7Lh, lb? 8, N. S. in which w'as contained siti 
account ut the Fathers’ progress in Herkshire, 
Oxfortishire, and Essex ; in persuading the Cu- 
tliolics that were votaries for the order of Saint 
ignutios to roiitribtiie for the Irish rehcllion, 
and mointainiu^t a civil war in that kiagdoiii, 
in case the IVench king should break with the 
king of Eingl«''nd : and also that they had re- 
ceived letters from .ScolhiiicJ, in whicli they 
were infnriiied that the prniplo would rise to 
oppose duke JiUudcidalc, and the royal party 
in that kingdom, and aiso that they would en- 
deavour by themselves, their agents, and their 
purse to provoke the Scots against tl.e English, 
and wit hall told the Eullicr^ of Saint Oniers to 
whom this pacf]iiet WAS directed, and by wliotn 
it was received, that they should be glad to effect 
such a design. Which paccpiet the deponent 
saw and read, letter by letter. 

XXin. That the Fathers of St. OiTier.s, vi*. 
Richard Ashby rector, Edward HhII, Edward 
Ncvill, and others of the E2nglish Seminary, did 
write to Thomas Whitebread and other Fathers, 
in which was expressed that it was now appa« 
rent, that the Catholic Religion was to bo 
brought in the same way, that they had used 
for the destruction of the father of this king, 
and us that could not he effected till much blood 
was spilt on both sides, so this must be effected 
by effusion of blood. And withal prayed thtm 
to prosecute their design in taking away the 
king ; and if his royal highness should not com- 
ply with tliem, to dispatch him too : for they 
did fear that never any of the Stuarts were men 
for the effecting of ibeir ends and purposes. 
And in this letter, instructions were given to 
ihe Fathers to feel how his royal bigbnett 
stood affected. Which letter bore date, Fo* 
bruary the lOtb, N. S., and was signed by i)Mr 
4Z 
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persons above named in the presence of tlie 
deponent^ who did compose these letters for 
according to direction given him by tbeui, ' 
which Letter was to the deponent's knowledge 
carried into England by one Eather Every^ 
who then went for England. 

XXIV. That an answer of the aforesaid let- 
ters of February the 10^ N. S. dated February 
the 20th O. S. came from Thomas White, John 
Keiijcsaiid Basil Laiigworth, Richard Peters^ 
John Fenwick, Father Ireland, Father Har- 
eourt, Father Blundell, Father Mnt(hew Wright 
and Father Thomas W right, Father Jennison, 
and one Father Simmons, vi^ho some time be- 
iuitged to Somerset house, who also signed with 
the rest, the said answer, which told the Fa- 
thers at St. Orners ^viz. Richard Ashby to 
whom the letter was directed and the rest) that 
they had found, that althotgli the duke was a 
good Catholic, yet he hud a tender airection to 
the king, and would scarcely be engaged in that 

' concern, and if they should once intimate 
their designs and purposes unto him, they 
might not only be frustrated of their design but 
also might lose his favour. Which letter the 
deponent saw and read in the month of Fe- 
bruary. 

XXV. That the Fatliers ofthe F.iiglUh Semi- 
nary nr. St. Omers did oblige one brother George 
a lay brotln^r in tho. said Seminary to go fur 
Ghent in l''l:;ndcrs to the English Jesuits there 
with n letter from St. Oiners dated February 
R6, 0.8. In which liicy luul an nccount of that 
letter of February 20, and the said brother 
<vaorge arrived there February 28, O. S. and 
the Jesuits there advised the Fathers in one of 
lUarcli the 1,0. 8. that the sccidur clergy should 
be treated withal about the buiiinoss but they 
liiuJiAig (hem at that time to be men inclined to 
live ill peace and obedience to their prince, the 
Fathers, Viz. Thomas White, &c. answered them 
in oneof March 10, 0.8. that the clergy were 
m sort of rascally fulliAvs that had neither wit 
iiur courage to mnnuge such a great design ; 
aud did pray ti em of Ghent and them of 8t. 
Omers to be of good cheer, for their designs 
went on well both in Scotland and Ireland, and 
llie fuiut blow should be given to the black buy 
at Whiuball with all the speed that might be. 
Which liettcrs to them at Ghent, and from 
tliein at Ghent to the provincial (they being 
brought back to St. Giners before they went to 
the proiincial) and also these of March lOtli 
the deponent saw and read. 

XXVI. That there was an attempt to make 
an assastination upon the person of his sacred 
majesty in the month of March several days as 
be was walking in the park, and once as he was 
going to the parliament-house, by this honest 
William and Pickering, but opportunity did not 
ofler itself, for the which the former, viz. ho- 
nest William, was chidden, and the latter had a 
penance of 20 strokes with a discipjine on his 
ahoulders, it being judged by the Fathers the 
>effeGt of his negligence : which passage the de- 
fmogai saw mantioned.ia Thomas 
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White to Rich. Ashby, bearing date March the 
t6th, 1678. 

XXVII. Tliat of the 5th of April letters 
came from Thomas White, and the Fathers in ' 
London, to Rich. Ashby and those of tlic Eng- 
lish Seminary nC St. Orners ; in which the Fa- 
ihers at London did give them of St. Omers 
an account that Will. Morgan and Father 
Lovell were returned out of Ireland, who gave 
them to understand, that the Irish were ready 
to ride at ten days warning, with 20,000 foot ana 
5,000 horse, and would let the French king into 
chat kingdom if he should come to land an army 
there, and that Father Love) did give an account 
that 15,000 horse and foot would rise in the 
North of Ireland, and that the people were 
very patient but very resolute ; and that tlie 
duke of Ormond, now Lord Lieutenant, is in a 
great perplexity to see Catliolic Religion thrive 
so well in Ireland, and that there are persons 
that have secretly taken commissions from the 
general of the .society of Jesus, by virtue of a 
breve from the pope, dated Oct. 1, 1673, and 
that they resolve to cut the throats of the Pro- 
testants again, when once they rise. And ia 
the said letters to the provincial summoned a 
general consult to be held in London, and there- 
fore commanded the Fathers on the otlier side 
of the water to be present. * In which letter 
the deponent did see hiiiisclr summoned to as- 
sist at that consult, as a messenger from Father 
to Father. This letter the deponent saw in the 
month of April. ^ 

XXVIll. That in order to this command, on 
April 24, 1678, N. S. Father Warren, rector 
of Leige, sir Thomas Preston, bart. Father 
Marsh, rector of Ghent, Father Williams, rec- 
tor of Walton, and master of the novices, sir 
John Warner, bart. (Rich. Ashby, rector of the 
English seminary at St. Ointrs, being sick of 
the gout could not go) but out of the said semi* 
nary went sir Robert Brett, bart. Father Poole, 
Edward Ncvill ; there were in all with the de- 
ponent about nine or ten who met in London 
in consult with Tho. Whitebread, Father Har- 
court, senior, and Father Ilarcourc, junior, 
John Fenwick, Basil Langworth, William Mor- 
gan, John Keines, Father Lovell, Father Ire- 
land, Father Blundell, Rich. Strange, Father 
Mico, Father Gray, and otlicrs, to the number 
of fifty Jesuits, met at the White- horse Tavern, 
in the Strand, where they plotted their desigog 
for the society, and ordered Father John Cary, 
who was also there, to go Procurator for Romes 
Ac which consult, thus held in the month of 
May, the deponent was present to attend the 
consulters, and delivered their concerns from 
company to <x>mMny ; and then a little afler 
they left the Whfie-horse Tavern, and divided 
themselves into several clubs or companies. 
Some met at Mrs. Saunders* house, in Wild- 
street ;• others at Mrs. JPenwick's, at Ayre*S 
house, ill Drury-lane ; others at Mr. Ireland^s^ 
in KUssel-street near Covenc*|mrden, and ia 
other places; all wliich, though ih several com« 
paoies, live or aix ia a oompany, did ooiitrire 
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the death of the king : In order to which, there 
were papers sent from company to company, 
which the deponent carried, containing the 
opinions of the timing their business, and the 
manner how it was to be done : and witliin 
three or four days afier, the deponent went to 
St. Omers with thd Fathers that came from 
the other side of the water. 

XXIX. That on the 10th of June, N. S. 
Came Thomas White to St. Omers, in order to 
visit his colleges in Flanders and Gennany ; 
and in his chamber the 11 th day, where the de> 
ponenc was present, together witli Rich. Ashby, 
rector, he there told the deponent and the said 
Ashby, That he hoped to see the fool at White- 
hall laid fast enough ; and t hut the society need 
not fear, for he (that is the king) was grown se- 
cure, and would hear no complaints against 
them, and if the duke should set his thee in llie 
least measure to follow his brother’s footsteps, 
his passport was made to lay iiiin to sleep. 

XXX. That the said Thomas .Whitebread, 
on the 13th of June, did tell the rector of St. 
Omers, That a minister of the church of Eng- 
land had scandalously and basely pul out the 
Jesuits Morals in English, and had endeavoured 
villanously to render them odious to llie people, 
and asked the said rector whether he thoiight 
the deponent might possibly know him? mid the 
rector not knowing, called the deponent, who 
heard these words us he stood at the chamber 
door of the said provincial, and when tlie depu- 
sent went into the chamber of the said provin- 
cial, he asked hitn. If he knew the author of the 
Jesuits Morals? the deponent answered, his 
person, but not his name. The said Thomas 
Wbitebread demanded then, Whether he would 
undertake to poison or assassinate the author ? 
which the deponent undertook to do^ having 
50/. reward promised him by the said provin- 
cial, and appointed lo return to England. And 
the deponent doth farther testify, that at the 
same time the said provincial did in his cham- 
ber say. That he and the society in London 
would procure Dr. Stillingficet to be knocked 
on the head, and also Poole, the author of Sy- 
nopsis Criticorum, for writing some things 
against them. 

XXXI. That Rich. Ashby, rector of St. 
Omers, being ill that evening with die gout and 
atone, viz. June 13, desired the company of the 
deponent, and did tell the deponent, That Fa- 
^er Warren, who is now rector of the college 
of Jesuits at Leigh, did, when he was procura- 
tor at Paris, reconcile the late lord chancellor 
S/de to Che church of Rome upon liis death- , 
ted ; which words were <>ecasioned by the de- , 
Moent’s ticking notice of the duchess of York ^ 
(daughter of the said lord chancellor) dying a : 
papist. Aad^ the deponent, when be heard the \ 
said Ashby sj^ak these words, replied, JTIiat he 
never heard any thing of the return of the said 
lord chancellor : answer was made. That he, 
the said Ashby, was certain that tte said lord 
ob an c tUor was rsconeilsd b/ tha said Warrto. 


XXXII. That on the SSrd day of June, in 
die morning, N. S. the deponent had e/press 
ojrders presently to go for Calais, and then to 
take the packet boat, and so away for England^ 
to attend the motions of the Fathers in London^ 
and CO remain in London till he bad orders 
from the provin^al to the contrary, and gave 
the deponent 4/. for his charges, and promised 
hitn BO/, for services already done fur the society 
in Spain and elsewhere. And the deponent 
saith, That he obeyed the orders, and that night 
got to Calais, and there met with four Jesuits 
that were ordered for London ; and on Friday 
the 24th, N. S. the deponent saith, they took 
the packet boat together, and arrived safely to 
Dover on Saturday morning, where the depo- 
nent met with John Fenwick, w ho hud brought 
eight students to Dover to transport them to 
St. Oiner:» : And the dononent further saith^ 
Th.it the four Jesuits and Fenwick who were 
at Dover by the name of Thomson, and he the 
deponent took coach about 11 o’clock at noon; 
and at Borton, six miles on this side Canter* 
bury, the coach was stopped, and a box wAs 
seized of the said John Fenwick’s by the 
searchers of that place, and when by ihetn 
opened, in it they found beads, pictures, images, 
and Agnus Dei’s, which were to be given by 
Blundel the catechist, to young children, to en- 
courage them to come to his catechising schools, 
and to be catechised by him. Accordingly 
there was n direction on the said box fixed, aii, 
To the lionoionble Rich. Blundel, esq. Loudon c 
Which box remaineth so seized by the said 
searchers; and if they had searched the pockece 
of the said Fenwick, they had found such let^ 
ters upon him, as the said Fenwick confessed 
to the deponent, might have cost him his life s 
they beii)^4, snitii he, the concern in hand ; but 
the said letters the depuiieni did not se^. 

XXXllI. That in the month of July, Richard 
Ashhy cuinc to London with instructiotif from 
the said Thomas Whitebread or White, that 
the 10,000/. procured by father Lestee, and 
then ill the hands of the society in London, 
should be put into the bands of one Worsly 
their banker ; and that the said Richard Ash- 
by, with other Fathers, should treat and agree 
with sir George Wakciiian about the concern 
of poisoning the king ; and that if he would 
undertake it he should have the 10,000/. whick 
the said Richard Ashby luld the deponent, 
shewing him the said instructions, by way of 
memorandum, in writing. In which niemo* 
randura was contained an item given by the 
said Thomas Whitc^bread, fur the procuring the 
assassination of the right rev. father in Ood 
Herbert, [CroR] lord bishop of Hereford; for 
the said bishop had been educated in the 
Popish religion, and was fsdleii, and they werei 
resolved not to pity nor spare any apostate 
from the Roman faith. Tlic said Uichara Astu 
by asked the deponent, whether the said bishop 
were not’ a forward man against Catholics I 
and the deponent not knowing the ssud bisbopp 
told tte laid Asbb; he could not tell; and th« 
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said Ashby did sayi That times now being 
ready to change, they wodld be ready to give 
not'only- apostates, but aUo those iieretics that 
had obstinately opposed the proceedings of the 
society and their agents, in propagating the 
faith and interest of the Churcli of Ronfe, a 
just reward for their npo^^tacy and infamous ob> 
slinacy ; and thougti the parliament have 
taken away the act fur burning heretics, they 
should not escape the vengeance of Catholics. 

XXXIV. That in the month of .luly, 1678, 
Richard Strange, the last provincial of the Je- 
suits, came to the lodgings of Mr. Richard 
Ashby, who, before he went down to the Bath, 
lay in the new provincial's -lodgings at Mrs. 
Saunders's bouse, a pait of Wildhoiise in VVild- 
strec't, and finding the deponent with the said 
Ashby, did desire the depotient to meet him 
o.t his chnniScr sit Mr. John Groves in York- 
street, near Coven t-Gai den, and after a short 
stay nt Ashby’s lodgings, took his leave of the 
said Ashhy, and piesenTly after the deponent 
took his leave also of the said Ashhy, and fol- 
lowed Strange, nnd got to Im chamber present- 
ly after him ; where the suiJ Strange <lid en- 
couragfl the deponent to go on in a«4sistiiig the 
society in carrying on the design ; and there- 
njion told the deponent that they g'*t 14,000/. 
in die kkreof Loudon, in the year 1666. The 
deponent asked the said Strange how they came 
to effect that gieat and famous business? The 
said Strange replird, That himself and one 
Gray, and Pennington, and Ban on, Jesuits, 
with some others, togetlicr with one Keimasli, 
a Dominican friar, joined with one (jreen, and 
met at one William West’s house, who kept 
the Green Dragon in Puddlcdock : The said 
West was by trade a taylor, whom they em- 
ployed to make them some clothes, nnd there 
they did debate about (ho maimer of firing the 
city, and where they should begin, and did at- 
tempt it in February, 1661 5. But not being 
rovided of assistance ciinugh, and the Tliamen 
eiiig frozen over and the sickness coming on 
upace, they then altered tlicir purpose : And in 
Junuiiry, 1665-6, they mot with this Green 
again, who closed in with them in this design. 
And that they might ingratiate themselves with 
this Green, furnished him with 30/. (iio being 
poor) yet they found him an active man, and 
fit for their purpose. And the iimre to engaee 
him the said Urccii, they pretended to hold 
many of the Fifth Mmiarcliv principles; which 
when Gtecn perceived, judging them to be 
yeal, brought them acquainted with 0 others, 
who were zealous in the busiue*>8. The afore- 
said Jesuits were earnest to have the business 
done in February, before the return of the in- 
habitants to London ; but Green did pray these 
persoy^, viz. the Jesuits, to suspend that reso- 
mtinn because that then they should be sooner 
.discovered, and ^uch a design must have an 
liproar; and besides all this^ the king would 
pot he much in town, if at all, till the plague 

as more abated, wh.»m Green did s.iy must 
]^fut od* (ou, when the people were ia a hurry 


by reason of the (ire : And this motion pleased 
the Jesuits and Dominican well, and so it was 
put off. In a very^ tittle time after the said 
Green, and thereat of those Fifth-Monarchy 
men, together with the four Jesuits and Domi- 
nican above-named, were su'ipectcd by the 
said West that kept the said house in Puddle- 
dock, and were forewarned his house. And 
presently after Green and his eight acquaint- 
ance were clapped up in prison (but for what 
the )mid Strange did not tell the deponent.) 
And upon the imprisonment of these nine per- 
sons, the said Jesuits and Dominican did go to 
St. Omers, and there remained till the May 
after the execution of eight of these persons 
thus imprisoned. (Green dying in ‘Newgate.) 
Rut one Fitz Gerard, an IrLh Jesuit, and one 
Neale of Whitechapel, did write to Strange, as 
the said Strange informed, the deponent, that 
none of the Fathers* names was ineiitioned in 
the business of these men, and thought they 
might safely return. So in the latter part of 
May they set forth for England, and got to 
London in the beginning of June; and then, 
concealing their names and lodgings, they be- 
gan afresh to consult about this hre, which was 
still carried on by the society in the absence of 
these persons, and determined by them in the 
6re-tiinc to cut off the king, that the number of 
the beast might be accoioplished. In the ut- 
tering of which words, the said Strange broke 
out into a great laughter. But, said the said 
Strange, to be short, we got fifty or sixty Irish 
to f>Iy the work, and one Edward Everard was 
very diligent to preserve their fireworks which 
they had made, and put into granado-sliells : 
And the more to palli.ite (his their design, they 
procured this Everard a phice in the king’s 
service, to look after the Hinmuniii>»n that was 
to be carried down to the fleet, it being in the 
time of the first Dutch wars. And the said 
Strange told the deponent. That great attempts 
were made on the Tower, but without eftVcl. 
But, paith Strange, To return to our ordering 
our aflairs, we were in fc* aUo with several 
Frenchmen, who were faithful in the husiness: 
And nil things lx iiig ready and the place pitch* 
t'd upon, Strange removes his quarters, and got 
to lie at a house i<i Fenchurcli-streei, and 
went by the name of Walker ; and this he did 
in the month of August, 1666, and with him 
he look Keiinash, the Dominican, and lodged 
together. And Pennington and Barron lay at 
an apothecary’s shop in Shoe- lane ; and Gray 
and Fitz Gerard lav at Neale’s house in 
Whitechapt.1 ; which Neale was one to see. the 
fire carried on through Thames-street, and so 
to the Tower. In a word the said Strange told 
the deponent, that tliey spent 700 fire-balls^ 
and when the flre-iiierchants were at work, 
then others, men and women were employed 
to plunder what they could ; and they had a 
warehouse in Wild -street, where some things 
so plundered were laid ; and other things they 
concealed in Somerset-house, as hollands, cam- 
brics, flue cloth, and soine' considerable quan* 
tides of plate, and a box of Jewels : the own#f 
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gave the box to these men to carry away, and 
ordered his servant to go along with them, bt||t 
they having increased their number, ordered 
the servant to be knocked down; hut the 
servant being afraid he should be killed, ran 
away. This was tlie greatest plunder of one 
sort they got ; for, as the said Strange inform- 
ed the cfeponent, there were 1,000 oarracts of 
diamond'* lapped up in several papers for se- 
veral goldsmiths, and the diamonds were con- 
veyed away to Si. Ointrs, the first opportunity 
they met withal: but the deponent asked the 
said Strange how one man should trust him 
with so much goods, for never any jeweller 
had so many jewels at one time. I'he said 
Strange replied, that he could not tell, but it 
was certain they met aiili them, and sold them 
for 3,600/. sterling in Flanders ; and had a 
hsh-dinner into the bargain at ilie Salutation 
Tavern in llolborn at the return of the money. 
The deponed asked Strange, how the fire be- 
an and he told him. that Neale came and 
nocked him up at 12 o’clock in the night, and 
before he was dressed the fire was begun. 'I'he 
deponent further asked the said Strange, how 
many servants the society employed ? He said, 
about 80 or 86, he could not tell well which. 
The (lepoiient aske^ how the king came to es- 
cape ? 'I'he said Strange replied, indeeil they 
were resolved to have cut him off, when at 
Work in person about the fire, but then thf?y 
were not secure of the duke, who then was hut 
R well-wisher to them, and besides, they seeing 
the king so industrious, could not find in their 
hearts to do it. Whilst this discourse was in 
hand, a gentleman knocked at the door, and 
so we broke oif, beginning at nine o’clock in 
the mfiniiiig, and ending at almost eleven tint 
forenoon. And the deponent went to his lodg- 
ing, which was then in Drury Lnne. 

XXXV. That Richard Ashby, the day before 
lie went down to the Bath, which whs in the 
month of July, had conference with Father Har- 
court. Father Fenwick, Fntlier Ireland, F'ather 
Keines, Father Strange, Mr. Jennison, Father 
Blumh'll, and others of the society, by order 
from the provincial, to fn nd new messengers 
into Scotland, to promote the commotions 
there, and to inform the people of the great 
tyrannv they did lay under, by reason of their 
being denied then liberty of their conscience, 
and that nut being to he procured but by the 
sword, they must take that course to purchase 
their libc riy. By which means (said the Fathers 
thus assembled) we shall weaken both the pres- 
byterian and episcopal faction. At which con- 
ference the deponent was present, and heard 
these words.^ 

XXXVI. That in the month of July, the said 
Richard Ashby went down to the Bath, in 
order to be cured of his gout, and on the morn- 
ing he went away, the deponent being then in 
the chamber of the said Ashby to take his leave 
of him; Father Harcourt, rector of London, 
came to him, and told him, that if after he left 
the Bath, be could make a progress into Somer- 


setshire, to inform those of the society of the 
intended design, it would do well, and witlud 
desired the said Ashby Co hasten to town after 
he had finished the said ioformation. All 
which the deponent did hear. 

XXXVH. That on the first of August, came 
letters from Thomas Whitehread, hearing date 
July 22nd, to John Fenwick, in which was, 
chat hr would that 16,000/. should be proposed 
to sir George Wakeman, if he refused 10,000/. 
But whether sir George bath been treated with 
about that concern, the deponent cannot infoim 
here in this article; but sir George Wakemaa 
hath been divers times in the company of t^ 
said Ashby ; and he saw the letters to John 
Fenwick on the 4th of August, 1678. 

XX XVI II. That letters arrived to London, 
hearing dale August 6, 1678, from Thomas 
White or Whitehread, provincial, to John 
Fenwifk from St. Omers. in wliich he did in- 
form the Fathers that he had made his visit 
within his province, and that he had ordered 
twelve Jesuits to go for Holland, and to inform 
the Dutch tliat the prince of Orange did intend 
to assume the crown of a king, and that hd re- 
solved to biing them under another govern- 
ment. Wliich missioners took their leavi s of the 
said 'I'homiis White on St. Ignatius’s day, 
July 31, but got no farlher limn Wutton, by 
reason of a mischance they met w'ithnl upon 
the way. By which mission the said Thomas 
White did design to beget in the Dutch an evil 
opinion of the prince of Orange, and to cause it 
coiniiiotion there amongst the Dutch, against 
the said Prince and his party. Which letter 
the deponent saw and read in Mr. Fenwick’s 
chamber on the 11th of August. 

XXXIX. That another letter of the 10th of 
August, came to Bluiidcl and the F*athers in 
I.onduii, from Thomas Whitehread, in which 
he blamed the Fathers in Li>ndon for not giving 
him an account of what progress they hud made 
in their pr'^posa), inude or In he maile unto sir 
George Wakemun ; and if marie, how he rer 
sciitcd it ; if not made, to make it quickly, for 
it would not be convenient to defer it ; and told 
(hem, Ireland was safely arrived to him at St. 
Olliers, who only told him, 'J'hat the king was 
very secure ; and lherefi»re, he, the said pro»» 
vincidl, jidrnniii'^hed ilie Fathers to be very vigi- 
lant. Which letter Blundel shewed the depo- 
nent on the 19lh of August. 

XL. I'hat another packet of the 15th of 
Aii«*u»t came Iroin St. Omers, from Thomas 
White provincial, to Father John Fenwick, in 
the which were letters inclosed to Father Har- 
court, Jennison and others, which the deponent 
did not see ; but that to John Fenwick the de- 
ponent did see and read it. - Therein Ibe said 
Tliomas White did say, that the figim S6S 
should He as low as ever 666 did ; and if poison 
would not take the king away, fire should, for 
catholic’ religion would never flourish unless 
I H S look this course. 'Now th^ deponent 
taitii that 366 it to be linderstood WestminsWf 
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tod the figure 666 London, they being the 
,/eibberft for both those places, atm the letters 
1 H S Jesuits, they using it always. 

XLI. That the deponent was informed by 
the said John Fenwick and others of the society, 
then in his chamber, that the Jesuits have 
60,000/. per ann. good rents, and 100,000/. in 
Bank, and that lie and the rest of the Society 
have in the name of their Trustees lent out 
money at 50f. per cent, the iinprovetnent of 
which money in Bank is used about these prac- 
tices ; and that it costeth them 4,000/. per aim. 
in intelligence, besides their daily special mes- 
sengers, on which vast sums of money are spent, 
and besides another part is transported beyond 
the seas by Bills of Exchange, winch the depo- 
nent himself knoweth in a great part to be 
true, and of the rest they themselves have in- 
formed him at several times : All which tends 
highly to the damage of the kingdom. 

XLII. That on Monday the 5th of August, 
Tathcr ilurcoiirt. Father Keines, John Fen- 
wick, and another of the society whose name 
the deponent doth not remember, did say, that 
they did intend to raise a cominotioiv in the 
kingdom of England and dominion of Wales ; 
which also did appear to the deponent by se* 

' vernl letters which the deponent did see anil 
read: The date of which letters the deponent 
doth not well remember, but saw llieiii in 
August 1678. 

XLIII. That t%vo new messengers were sent 
into Scotland, on the said 5ih of August; one 
by the name of Father Moore, and the other 
by the naoie of Father SatuukTS alias Brown, 
with instructions to carry tliemselves like non- 
conformist ministers, and to preach to tlie dis- 
alTected Sects, the necessity of taking up the 
sword for (he defence of liberty of conscience. 
These the deponent saw dispatched and order- 
ed to go by Father llurcourt in the name of 
Thomas White provincial. 

XLIV. That they have several times com- 
municated, and do still communicate what se- 
crets they can have revealed to them of the 
king, which they purchase by giving money, 
and then send them over to Leshee the French 
king's confessor. And the deponent hath seen 
several particulars (as they pretend) how the 
king standeth aefected, for war or peace : And 
this they do by one Smith, who daily lurketh 
about White-hall, and in parliament time 
•bout Westminster-hall and the lobby. And 
the said Smith did say, that he was in fee with 
the clerks of the parliament, who give him the 
intelligence, and with the clerks officers of the 
privy council and cabinet council. The depo- 
MHt sakh further, that one Coleman formerly 
aeeretary to lier royal highness doth assist this 
“rivate intelligence, as John Keines, 
jc«ttit,'and this Smith, have told th.e deponent 
aeRerd times in the months of July and August. 

XLV. That these Jesuits drive several trades 
in town, as merchants, tobacconists, gold- 

wUIm!, scriveuerib ^ meiutt of their 
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scriveners, * they come to the knowledge of 
several estates of several persons of quality ; 
knd by other scriveners, of their religion and 
practices : By which means they take an esti- 
mate of the strength of the nation, their scrive- 
ners having great piactice in the city of Lon- 
don, as John Keines informed the deponent in 
the month of August. 

XLVI. That on Friday the 9th of August, 
came letters of the 16th N. $. by an especial 
messenger from Thomas White provincial, and 
subscribed by the^ Fathers at St. Oraers; in 
which they did rejoice very much that sir 
George Wakemaii had taken the business into 
Ills hand, and if he did it, the 15,000/. should 
be paid, but ordered, that Pickering and hit 
companion, viz. Honest William, should not 
desist their endeavouring to assassinate the 
king's person: Which letters (he deponent 
read, and asked Fenwick, how the provincial 
came to understand that sir George Wakeroaii 
had undertaken the business ? lie the said 
Fenwick told the deponent, that they had dis- 
patched away a special messenger, and that 
the said messenger brought this answer, and 
withal the said Fenwick did tell the deponent, 
that it cost 10/. to send him word of it. 

XLVIT. That because one William Berry, 
now a secular priest, who had formerly been a 
Jesuit, hud written and was about to print 
some sheets of paper in vindication of the 
oaths of allegiance and supremacy, and in it 
pc r&uuded Roman Catholics to a more charit- 
able compliance with prutestants, Basil Lang- 
worth, and others of the society, did offer 10/. 
to the deponent to kill the said Berry; and if 
the deponent dared not to do it himself, to pro- 
cure some other to do it, assuiing the deponent, 
that whosoever did it, and were questioned for 
it, should have a pardon. This was proposed 
August 9, 1678. 

XLVIII. That on the 0th of August in the 
evening in the chamber of John Keines, Jesuit, 
ill Warwick-street, where John Fenwick and 
the deponent w'ere together, there came ona 
Rich, lleuth, a lay-brotlicr of the society, who 
after some discourse about the design of killing 
the king, did say, That he was a bastard, and 
did endeavour to rule by the sword. Which 
words the deponent did hear, and so did Keines 
and Fenwick, who after one ancklier replied. 
The bastard should not trouble the world long, 

XLIX. That on the 10th of August, N. S. 
the deponent did meet with John Groves in 
Wild street in the afternoon, and as near as 
the deponent can remember, it was about five 
o'clock, and he having made several promises 
to give him an account of the fire of South- 
wark in the year 1676, the said Groves 
the deponent into Wild-house Garden, and thus 
began : said that he bad certain fire work# 

made for that very purpose, and he with three 
Irishmen, that were his assistants, went into 
the Borough, and not finding an opportunity 
nor a fit pkee^ wens Co St. Maif^tVhiifi 
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where tliey found an oil-shop, which the* Said 
Groves hrags;ed he fired. The deponent asked 
the said Groves how he came acrquainted with 
the said Irishmen ? He said his acquaintance 
with them was not much, but they were pro- 
cured by Dr. Fogartliy, tlie Irish doctor, for 
which the society (Richard Strange then pro- 
vincial) gave them l,OOU/. viz. 400/. to Groves, 
and 200/. a piece to the three Irishmen, i^nd 
the said Groves told the deponent, that the so- 
ciety got at least 2,000/. by that fire, s^hicii 
was also told the deponent at another time by 
Richard Strange. 

L. That on the lltli of August being Sun- 
day, the deponent saw letters tiorn St. Omers, 
bearing date August 17th, Mew-style, written 
by Father Ireland, in the immo of the provin- 
cial Thomas White aliiM Whitebrend, to .lolrn 
Fenwick, in which letter, by the contents 
thereof, there were Ictiers to John Keines, Mr. 
Jennis(»n, and Mr. Hiundtl, and others, which 
thedeponemt did not si.e, hut in this to John 
Fenwick it was specified wlmt diligence was 
used for tiiC de^t^uction of the duke of Or- 
mond, and for the procuring niiothcr dcnion- 
tiration of zeal fur the promoting the Catholic 
religion and interest in that kingdom, and that 
which arguments could not elfect the sword 
should, to the great vexation of the Protes- 
tants there ; and he intimated the great joy 
that he had, that there was yet great hopes, 
that thedisatfected Scots would not lay aside 
their endeavours for and after the defence of 
their Idierty and religion, and that the Catho- 
lics of Scotland had promised to use the utmost 
of tijcir interest to k^cp up the commotions 
there; and tiic paid Father Iielainl bad the said 
Fenwick exhort the Fathers to be earnest in 
their designs, for now was the time liiat the 
Fngli'>h nation was to he reduced. And fur- 
thermore ordeivd, in tbo name of the provin- 
cial, that letters slaiuld be written to all the 
society in Kngla’.’d, that they made it their bu- 
siness to encourage the friends to bravcncis of | 
mind, for that God had hitlierlo given them 
such u hopeful prospect of things, and that no 
opportunity on his part was or should he lost, 
and that iliey in London (if they thought it fit 
to conmuinicalc these things) should have a 
care that tliey did it to no more than to one at 
a time, lest ‘they should be bafilcd in their en- 
terprise. Which letter, when read by the de- 
ponent, the said Fenwick, to whom the letter 
was directed, told the deponent, that it was liis 
duty to offer up amass or tw^, that God would 
prosper those holy endeavours of the Fathers 
of the society, in promoting Catholic Religion 
and Faith ; and told him further. That if he, 
the deponent lived till Christmas, he should see 
a good change of things, either that forty eight 
should be taken from the world, or the world 
(especially the little he was concefnsd in) 
should betaken from him: and one that was a 
Catholic should play such a game, as never was 
plaid since the conquest. AW which the said 
Faoirick told the deponent in his chamber; 
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and the deponent aslted the said Fenwickj, 
, Who this Catholic was f And Fenwick said it 
wns the duke of York. And (he deponent 
saitJ], the Ciphers 48 are put for the king. 

LI. That on the said 11th of Augustin the 
evening, the deponent went to the lodgings of 
John Keines, where he found another Jesuit 
with him, whose name the deponent doth not 
remember, in whose presence the said Johif 
Keines told the deponent chat the provincial 
had taken great care of keeping alive the dif* 
fiTcnce betwixt the disaffected beats and duke 
Lauderdale, and that the affairs in Ireland went 
on with great expedition, and that all means 
were now used to beget a dilFerence betwixt 
the Dutch and the prince of Orange, and if 
that could be effected, there wub no question 
Co be made, but that tiie Frotestunt inieiest 
would fail in Holland, and that Forty Light 
would not last long in Kiigiuiid, ibr it was high 
time to hinder Forty-Nine from being efiected: 
that JJarley-broth-tiadc should grow dead, ami 
Twelve would be cut off, and tluiC Mum and 
Chocolate should be put down, and Che order 
of the Magpies should be turned into their pri- 
mitive itisiitutiun and habit. Now the depo- 
nent saith, that the words [hinder Forty Nino 
from being fdVrctedl is an odil expression, that 
is amongst them used for the cutting off the 
king, that he may not hvo -o be compleat forty 
nine years of age, and by Harley-brotli, is meant 
the ijdusc of Comiiions, which shall be turned 
out and sic no more. And by Mum and Clio- 
culate, is meant the Protestant Peers ; which, 
ii not destroyed, sliall never have any vote in 
the House of Peers more, after the death of 
this king. And by Magpies, they understand 
the bishops, whose habit in parliament is black 
and white, which shall he changed into purple. 
And by Twelve, is meant the duke of Moii- 
luoutiu 

Whilst the said Keines with the ollter Jesuit 
entertained the deponent with these treasona- 
ble expressions, Mr. .fennisuii came to the said 
Keines, and told him, tliat he bad lost a letter 
which he had received from 'i'homas White, 
the provincial of St. Omers, in a walk he took 
to Islington, and would give 10/. to any fneiid 
that would give it him, and was afraid that some 
inconvenience miglit follow, if Ibutid by tooitl 
Heretic : which words put the said Keines into 
such a consternation, that he asked him, Whe* 
ther he had a mind to ruin them all; but Jen- 
nisOn bad the said Keines be quiet, for none 
could understand it ; which words the depo* 
nentdid likewise hear. 

LII. That Mr. Keines on the 12th of Au- 
gust, determined to go for Windsor, in order 
to settle some business therein and towards 
the dispatching Forty-eight (which the^^epo- 
nent saith » by them understood the king) at 
Windsor, if the king sliould go down thuner. 
And it was judged thpt the said Forty-eight 
would go to Windsor,' to make his abode there 
for some weeks, bot the said John Keines told- 
the deponent, that he might ebance to fall 
3 
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ftborc of his return ogain. These words were | 
spiikeo hj John Ketnc» to the depoiivnt in his 
own chamber : but the said Heines did not 
down to Windsor so soon, ns afterwards it ap* 
peared to the deponent. 

lilfl. That Sfiiitli, within mentioned^ lieth. 
in Orury I^iney at one Mr. Lowds a taylor, in 
Cockpit-alloy in the aforesaid Lane, and is also 
employed to go from liou^e to house to see how 
the Catholics stand aflTected : and Jennisoii 
said, Tlitit if the Catkiolics hud courage enough, 
they might rise and cut tlie throats of a hun- 
drefi thousand Protestants in Lxindoii; which 
expression of the said Jef*nison’s, the said 
Smith did tell the deponent, asking the depo- 
|jent*8 opinion of the same: to which the de- 
ponent did say, That Mr. Jennison tulktd like 
a person that had more heat than light. The 
said Smith did at the same time tell the depo- 
nent, that the Society did give him 50/. per 
annum for lixs intelligence tliat he geiieth of 
the affairs of the Court, and of the king's ac> 
tiutii, words and counsels, and traiisiuitteth the 
same to John Fenwick, which the «iaid Fen- 
wick traiismitleih to St. Oiners, and there it is 
translated into the Freiudi Tongue, and sent to 
Father La Chaise, the French king’s confessor ; 
which daily intelliitence the deponent dul daily 
see from the said Smrh, he lodgin'^ in the 
same house with the deponent. And tlie said 
Smith, did at the* same time tell the deponent, , 
tJiat he was a lay brother, of the society of j 
Jesus, tiiui was of the tirdor of the Poliiian'i, as 
they term it, und attended Father Blutidel to 
Newgate, in order to convert the prisoners. 
All which the said Smith did tell the deponent 
on August* 19, 1678. And likewise the said 
Biuiidcl did suy ns much to the deponent, who 
hath seen the said Biundel and Smith go toge- 
ther to Newgate. 

Liy. That one Matthew Medhnrn, a player 
in tlie Duke’s theatre, and Mr. Penny, Mr. 
Mannock, Mr. Sliarp, Mr. Seddon, William 
Smith school-master at Islington, and Mr. 
Ifidw. Everard, meeting in a club on Thursday 
nights, and Sunday nights, with one Jones a 
priest, and Keniasti within mentioned, and all 
these -are employed by the Jesuits to vilify the 
House of Commons, and go about tlie city of 
London to incense the pcofde against them 
and against the bUhops of the itatimi ; and 
they deliver this treasonable position ; That 
tbe Commcuit asseiiihled in parliament are the 
devil’s representatives and not the nation’s. 
Which treasonable and detestable words, the 
deponent did hear in the said club (which is 
kept at the Pheasant in Fullers Rents near 
Grays Inn) in the month of August. And the 
deponent was ordered by the Jesuits in Lon- 
don, Cp give the said persons great respects, 
and in their names to thank the club fur their 
fiiithfiilaessito them in that particular. 

LV. That Mr. Jennison did on tlte iRth of 
August say and boast, thai he had put several 
bat of love to the king’s interest, and would %n 
oonunue^ if that tbe king did not turn a Homan 
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Catholic, and if tbe king did not become R. C« 
lie should not be C. li. long. 

LVI. That a P;ickct on Aug. 29tli, N. S. 
arrived in London from Thomas White, pro- 
vincial, Mr. Stapleton, Mr. Nevil, Mr. Peters, 
Mr. Bushy procurator, together with the ma- 
sters of the llumanity-schuols, to John Fenwick, 
ill which it was specified, that the twelve Jesuits 
were gotten into Holland, and would use all 
their skill and interest to make a commotion 
th^re : and that Apple-iree Will, (which the 
deponent saith is meant the prince of Orange) 
should pot be great, und that tliey hoped that 
the Fathers in London would follow their bu- 
siness closely tiiere. Which letter the deponent 
saw and read. 

LVn. That a Packet w'ent from London, 
dated August 13, in which the provincial was 
informed by John Fenwick, and the rest, that 
the king was gone, or going for Windsor, and 
that the Fathers and honest William were ready 
to attend the court there, as the deponent was 
informed by John Fenwick abovenanied. 

LVJII. That on August 13, in the afternoon, 
about six of the clock, a sermon was preached 
by John Keines to twelve persons, men in poor 
habits, yet men of quality, as the deponent doth 
suppose by the whiteness of their hands; in 
which sermon he delivered, that Protestant and 
other heretical princes were ip$ofaclo deposed, 
because stach ; and that it was as lawful to des- 
troy them as an Oliver CTornwel, or any other 
usurper. At which Sermon the deponent was 
present, not ilesigncdly, but by accident. 

LIX. That on the 15th of August John 
Heines and John Fenwick, went to a gentleman 
in or about Westminster, and pei':»uaded him to 
remove from his quarters, lest God should de- 
stroy hUn with the sinners of that city ; for God 
liud laised him and others of that society to do 
such things against that city, as should make a 
man’s eai'^ rin^ that should liear it. The same 
day towards the evening the said John Heines 
and John Fenwick told the deponent the said 
story,^and laughed to think what a fright the said 
gentleman was put into. And they told the de- 
ponent the name of the sa'd gentleman, bul 
he hath firgot it. 

XL. That John Koines riune to tbe lodging of 
the deponent, on Saturday August 17, and said it 
was endeavoured to dispatch Forty-eight at 
Windsor, if possible (by which iitimlx r tlie de- 
ponent saith, they mean tl^e king) and withall 
told the deponent, That Mr. Howard, pri<ir of tha 
Benedictines, and Mr, llitclicock sub-piior, and 
Mr. Skinner, Mr. Corker, Rt-.d other Benedic* 
tiIle^, had promised to assoc them with 6fi00l^ 
in order to the design. The said Monks did 
ihoti tic at or near the Wardrobe behind the 
Savoy ; which report the depoiu nt did brlieve, 
becausc^he said Mr. Howard, prior of ibe Be- 
nedictines, and Mr, Hiiciicuck sub> prior, told 
the depimeut in the niorniog^ Aukusi 17, that 
they had »pr.iinised such a sum, and withal 
tliat the securing of his majesty’s person in his 
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fliijhi from Worcmter wot the wqnt daw work 
that ever simple Jack Huddlestone did id alf 
hiiT life. But now it was their business to get 
tlie Stuarts out of the dm/ : which the depo* 
nent related to John Keine^^ and ihen Keines 
did tell the deponent, that if he would under- 
take to assist in the dispatching of the king, he 
should he well rewarded, if not here, in heaven : 
and the deponent replied that he never shot 
off a gun in Ills life, aud withnl told Keines that 
he could not he guilt/ of such a thine for* the 
world* And then the said Keines dia further 
inforni the' deponent, that Mr. Coniers a Be- 
nedictine monk ivas resolved to pursue the de- 
sign of dispatching the king, which did appear 
to be eviaentl/ true to the deponent, because 
be did hear the said Coniers on the 14th of 
August la/ a wager of 100/. with a gentleman 
not known to the deponent, in the Benedictine 
Convent in the Savo/ : ten guineas were de- 
posited in the hands of Hitchcock sub-prior of 
the Benedictines. Now the wager which Co- 
niers did la/ was, That the villain, the king, 
should not live to eat any more Christmas pies; 
and the other gentleman did la/ that he would : 
so that the deponent saith, that Keines told 
him no more of the concern of Coniers, than 
the deponent had heard of the said Coniers 
before, on the 14th of August. Hut the de- 
ponent before he parted from Keines, asked 
liim, what news about the town ? Keines re- 
plied, that all the news about the town was, 
war with the French : and Keines did say that 
if that held true, then have at the rogues of the 
House of Commons, tliey should be remembered 
for all their long bills against the Catholics. 
The deponent replied, timt (with submission) 
he thought the revenge proposed against clierii 
would not do the business, and therefore not 
a resolution consistent with a Catholic spirit, 
for the enterprise must be more noble : and 
withal the deponent urged, that he feared the 
death of the kine would scarcely do the busi- 
ness and efl^t Ae desigiv, unlem his R. High- 
ness would pardon those that did the busiuem, 
and stand by them in it. To which the said 
Keines replied, that the duke was not the 
strength of their trust, for that th^ had another 
way to effect the setting up the Catholic Iteli- 
gion : for when they had destroyed the king, 
they bad a list of SO, 000 Catholics in London, 
that were substantial persoos and fit for arms, 
that would rise in twenty four hours time and 
less : and if James did not comply with them, to 
pot he must go also. — It being late in the nigUt 
the said John Keines. prayed the deponent to 


Wifkeman try' bis skill, and iben 
wolikl not apprehend it so muelu 

LXI. That the deponent went to die < 

ber of the said Keines about eight or nine In 
the morning, on the 18(b of August, but he wag 
gone abroad, and ordered the deponent to calt 
upon hun abont fiiur in theaftemooo. andthen 
he would have some discourse with him : And 


the deponent 
the said Keines m tbe'i 


wentf but met with 
tews, wlio told the dff- 


ponent that he was to meet with some Fatheie 
in Co\ent Garden, and there would meat thcab 
some Dominicans, aud would have the d^Ok** 
nent go along with him, aud at the house wliera 
they were appointed to meet, the Domioicaiia 
were already met, viz. Mr. Vincent, proviodil 
of the Dominicans in England, Joseph DavM 
Keimash, Mr. Dominick, Mr. Collins, Mr. 
Fedding, Mr. Mantel, Mr. Lumsdale (as tb^ 
said) in the name of all the rest of the order in 
England, to consult and comply with the Fa« 
tbers of the Society to propagate the CathoUo 
Faith ; and when John Keines was set, with 
the Fathers of the Society by him, all of a side^ 
viz. John Keines, Father Harcourt, Fatbec 
Fenwick, Father Wright, Father Blundel, the 
said John Keines propounded to the Dominih 
cant to contribute to the design of killing the 
king, and carrjim on the business of EnglaiKl 
and Scotland t The Dominicans replied by 
their provincial, that they were poor and ndt 
able to do much, for they had little or no 
money, but they would let them have their 
personal assistance and couuseJ, and wOuM 
procure what interest they could, but as for 
money they coUld not part with any at all. Ant 
they were in debt, and had scarce 400/. its 
stock, and the most they could make per an* 
num of their estate, was not above 800/. At 
which consult the deponent was to and fro, and 
what was more said be cannot tell, for he waa 
sent with the proposals to the Carmelites, via. 
Dr. IlandsoD, Mr. Kimbal, Mr. Trevers, and 
they said that they had not one penny in itool^ 
nor any income brides wbat the S^ntsb tm* 
bassador allowed them fbr assisting in bis 
cbapel. 

Bat they by the deponent did present tbdr 
service to the Fathers met together, and bid 
the deponent tell them, that thetr prayere ee 
God and our blessed lady should not be waul* 
log : All this wat acted 1^ dMer from the 
vindal of the society. 

LXir. That the deponent went to sea jfphn 
Fenwick on Aogust the 19th in the'alkernoonr 
^ 1 . 1 . 1.4- 1 -: came Jolfii 


come to him the next momiim and he would and whilst he was^ with hias» 
have one hourrs d&oiur^ with him before he Keines, and prcs^adll him Mr. 


_ ^ Bhinddi 

we*n^ th*ma]M7imd*i^fog^«^^ ^ take leave of and after a saiu^ion 

the dej^nent, asked him, wbat he m^t by t^ cl« ^ 

^ tbem^ 


those words (he coiild not be guilty of aw 
thing, as to assist in cKspatching the fciii|^thjMe 
Mm noguilt ii| depon^ 

mU,' be emdd Bof m critqr of i>. in<i^ 
coon^. 'EeMdef tbe aepeMijt ebiOy that qe 
K«um^ thtt 

IbeCit wooMbdoierb MifeiN! lil l*€koife 
YOL. yfk 


bataKefes it wn tticcp%,At i mm.. 
fiiaMMwouU not ted 
iiig '» 4> w inked bj bba. 

5 A 
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.^iaet, \yb& , be was for Windsor ? He re- 
pUM, The ebiirjt was scarcely settled as yet; 
hot said^ that Mr. Conjfers and one Anderson 
was to daftp on the morrow Ai^. 20, in the 
mbreini^: and if they did any thing w to the 
blimess in hood, it arould hasten his going 
down ; and therefore as yet. could not be cer- 
tain when. The deponent asked furtlier, How 
honest William did ? Keines replied, that he 
was troubled with a sore throat, and was very 
bad with it ; and so indisposed, that he could 
not ride down to Windsor ; and that it would 
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be dangerous for him to go by water, lest a 
cold being by that means contracted, he should 
be unfit for service. And then the deponent 
took his leave of them, it being near six of the 
clock in the afternoon, and went to the Monks 
convent, and enquiied of one tluinly a lay bro- 
ther of that order, fur Mr. Conyers ; be said, he 
was not within, but not far oiV; however, ' nut 
to be spoken withul, for he was with some of 
^lie Benedictine Fathers about business, and 
would gu out of town to morrow bciimes in the 
morning : and so ilic deponent left him, and 
being but a little way from the place met tlio 
aaid Conyers ; who laughing upon the deponent, 
told him, That Uie liill People were fools, to 
set upon 48 at Windsor, because he was sel- 
dom in a posture to receive their kindness: 
■but he would see his worship, and talk with 
lutn ill soma other language than in Tormen- 
islio : The deponent asked, flow ? He replied, 

. .that if the slklrt on his back should know, he 
would burti it. But if that should not take ef- 
fect, no opportunity should be neglected in 
order to the dispatch of 48. He further told 
the deponent, he was in Imste^ and his time 
was short, and- his business great ; but told him 
also, thbt honest William and Pickering should 
stay , in town, seeing the party concerned was 
kk ct ubigue, never long in one place. 

LXlll. That on Wednesday the 21st of 
' August, a consult was held by the Jesuits then 
bi London, with certain Benedictine Monks, 
about three of the clock in the aftemoon, coii- 
oernii^ a pacooet that came from Talbot, 
archbishop of bubliti, to tlie Fathers of the 
* Sodety. In which they were mvdki to under- 
•tand^ ^tbalfeur Irish Jesuits bad undertaken 
ibo death of die duke of Ormond ; and that 
\ the Irish were ready to rise. 
-In Ibis letter bd%>ld them, that a Legate was 
wnived in Ireland, aaiKhad asserted the Pope’s 


and that he and the Fathers in Ireland, toge^ 
^ber with the said Fogarthy, would find out au 
expedient way for the death of the said duke. 
And furthermore he did specify, that they had 
procured several Irish to ne made commission- ' 
oiEcers in the garrisons in Ireland ; and that lie 
and the rest had dispensed with them to take 
the caths of allegiance and supremacy. And 
that the Irish, who had gotten commissions by 
means of the archbishop, had promised to be- 
tray their interest into their hands, when the 
business should be ripe ; and desired the Fa- 
thers to bo as diligent in Fiijidand, as he and 
tlie rest of ilu* clergy were in Ireland : which 
letter John Keiitcs did sliew the deponent, 
and was rend by the deponent ; And Keines 
and Dlundel g ve lilui an account of tbe con- 
sult; and the said Fognrlhy did himself tell the 
deponent the same ; and on the said 21st of 
August, did say, That he hud a great interest 
‘n the cuuit of Ireland. 

LX IV. That the said Fogarthy is a main 
agent in this hellish-plot, and hath promised, 
That if this bishop Talbot will make use of 
him, he will do all the - service lie can: ivhicii 
the depenent is ready to justify to the face of 
the said Fogarthy ; who did tell the deponent, 
that he and Coleman were in the consult, when 
Wakeqtait was contracted wuhal in order' to 
poison the king ; and said. That if he had the 
luieiest in the king, Wakeman had; 1*0 would 
have uudertaken it hiinsclf. And all this was 
told the diponeiit on the 21at of August, in 
the chamber of the said Foguriby. And fur- 
thermore, the 5aid Fogaithy dien and there did 
cell the deponent, That he had liired four Irish 
ruffians, whose names he did neither tdi the 
consulters that met on the 2lsr. of August, nor 
the depuiieiU; niid iboc Irish ruffians were to 
mind the king’s postures at Windsor : But tlio 
deponent telling the suid Fogarthy, that lie 
heard the king wus going to Portsmouth, he 
was wonderfully troubled at it, niid said, It 
did very much impede their design, and nothing 
would be attempted so long ns he was absent 
frem Windsor. 

LXV. That the lord ambassador, sir William 
Godolphin, at the Court of Spain, holdeih great 
correspondence with iiierom Swiman thelrish- 
jesuit (who as beforementioned, was procurator 
for the jfsniis of tbe kingdom of England and 
Ireland) and with the Irish archbishop of Tuam 
now at Madrid ; and is a friend in this busi- 


wnivea in ireiana, aaihnafi assertCQ me rope s now at Madrid; and is a tnend in ibis busi- 
right in that kingdom; and that the kinp of ness, os the said Swiuiuti did inform (he Society 
being no longer Cathotice, they did in one of July the Both New^style; and like- 
from brii^ ODOberiied dbete; it being wise in one to the deponent, wherein he did 


. jghb. to Aem daring the good pletrare of his 
I thetefbte din enconnte the said 
eobiHve and nse^I mdans for 
riik ^ IMdd khgdodi out of the 

AwdiS the anid letter it 
i;snflitk«^ iQtt dM not peiHi 


specify, that sir William was as industriouaas 
any man could be, to answer the expectation 
of the Socie^ ; and that he had but one pro* 
tesiant-aehraut then ht his bouse, via. the cook, 
aid^tba pptnph (when' there^ made up a goodlv 
^ T \ deTOnent knows, that Godof- 

Rcnrerted a kinsman 
jUepdttcni luipweth, timt 
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Irish ardihishop orTuafm. ‘ And ilw deponent 
doth verily believe, that Mr. Ifndgcii, bomc-® 
times chaphiin to the said Imd Ambassfidor, 
caQ, if required, testify as much ; and the de» 
ponent dutli further say. That whrn he %vaa at 
Madrid, tire said clifipiniii of the Ambassador 
left the einplny^ because of the Amltassatlor s 
being B pa|>ist ; and the deponent hath seen 
tlie said Ambassador at Mass; ami he hath a 
jestiil that comes to his house, who hath read 
both philosophy and divinity to the said /Am- 
bassador; of uhleh the deponent was person- 
aJly informed by tlie said Elierome.Suimun an 
Irish jesiiit, and by the -said Trish niThbishop 
when at 'Madrid ; but the letters of wtiicli the 
deponent speaks, he saw and read them at 
Mrs. Sanders' house in Wild street the 2Uiid of 
August. 

LX VI. Xhat on the 2^nd of August, money 
was sent from the society, by a servant of theirs, 
to supply the cxfjcnces «)f the four Irisli ruflmtis 
above-mentioned, wlio were gotten lo Windsor 
on the at night ; and the bum so sent was 
80/., wiiicti the ileponcnt saw told ; And they 
wero written lo, and informed, that if more 
were wantiri", they sliould have it. And they 
were bidden nut to be frequent in one anothers 
company, and always to profc'^s Imt small ac- 
quaintance One with niiuther. Which order 
and money was dispatched away by llarcourr, 
rector of London, in the name of the provincltti 
and wholu society. 

LXVir. That tiso deponent w'cnt to. the 
chamber of the said .JoJm Fenwick, who told 
him, that he was to go to .St. Omers with some 
students thither, (ahoiu 10 or 11, as near as the 
deponent can remember ;) and the said Fen- 
wick was to attend the provincial, and was to 
return, as he said, within 10 or 12 days, toge- 
ther with aMIco and the resjt. And whilst the 
deponent was with the said Fenwick, a mes- 
senger came in, viz. John Grove, with order 
from Ilarcourt rector of London, John Koines, 
Richard Blundell, Mr. Jeniiisou, Mr. Wright, 
Basill Langworth, and four other Jesuits that 
lay at Somerset-house, to pray the provincfal 
that lie would write to Leshee the French king’s 
Confessaritis, and give him to understand how 
well the business in Ireland stood: and that in 
his letters to Leshee,^ he should pray him to ' 
certify the French king thereof. The depo- 
nent asked Grove where those Fathers were 
met ? Who said, they met again at Mrs. San- 
ders’s house. And the deponent, after he had 
read the order or memorial, (as indeed the 
title was) and saw their names, about two in 
the afternoon, went to the honse of Mrs. San- 
ders, where the deponent saw those Fadiers, 
who told him of the said order, and after a short 
stay, took his leave of them; and by tliem was 
oraered to meet them at 4 of the dock at Mt. 
Keinea^s chamber. And at fonr of the clock 
the deponent met; where he saw Dr*9ogaity^ 
who shewed him a letter ^Htten to Mr. Braing- 
Md by his'own hand. Ahd fikeartse tbrde- 
pooem saw lettom Jblm 


FeniviA, with one from . Father Ireland, at 
Omers. That of D/1 Fogarty to Mr. Beditti^ 
ftdd, did'contaih ill it an s^'ount of 80 le^M 
that were written to the Jesuits in En^aihf ; 
some of which were delivered to the Posi-office 
in Russci-street ; others to the Po^^ofBee 'Oe* 
ucrul ; others vlcre sent by private n)tessea|eVs ; 
and one to Mr. Feters a Jesuit, that ii^wlh now 
with sir Charles'Shelly in Sumex, that inafried 
the relict of the baron of Abergavdhy : Ilk 
w hich the s.aid Peters was ordered to meet the 
provincial at London, about the design id bidMl 
which if it took not effect at Windsor spet^jT* 
then John Koines was to go to Windsbr td 
meet with Coniers, who was designed to go cHH 
of tow^n on the 20th of August with Mr. Atiddf^ 
ton to 440, (which number is by them pot ftfr 
Windsor :) And after their business was doh'e 
in Koines his chamber, the deponent left them. 

LX VIII. That tlie deponent being to meet 
with Dr. Touge on the 22nd of Augus^at .tbe 
King'shead in Gray s-Inii* Lane, about six of tbo ' 
cluck at night, accurdingly went ; and fmdhig tlsijt 
the said doctor was not there, he walkM- in 
Grays-liiii-walks, and there he mat with Co« 
niers, who was supposed to be gone to Wind- 
sor. The deponent asked him, how it happened 
that he did not go his journey ? he repliea that 
his hursQ fell so lame, that be could scared 
curry him 6ve miles on the way, and so was 
forced to return ; and that he himself was taken 
lii with the sciatica, which had given him great 
trouble for all the night before. Thedeponent 
was tiien uigent with him txi tell him how Im 
would kill liiG kkig, seeing he did laugh at the 
means the Fathers intended to use, via. Iqf 
bhooting him. Then the said Couiers, by reii* 
son of the deponeni’s importunity, shewed. bins 
a dogger or knife two edged, with a very sharp 
point; aud.it was broader and broader towarM 
the Imft, which was of buckborii. and was a foot 
long in the blade, and near half a foot in tba 
liaft. With iliii (said be) the villain .shnU.(|dll 
to the ground, if poasible. Coniera demaniM 
of the deponeot, w)iat be thought coat 

him ? the deponent said, ha coaM' noi^ , teU s 
Coniera replied, lOi* or jtbf reaboutf Tbe 4e* 
poneitt toU him it waa too dear : be cepliid, 
Aotbingcoeld be4oo daer for thai. TW 

deponent asked him where he bQug)UF;it f Cka- 
aieri replied, of the old cutler iulEEjmel jjuieil* 
The deponent asked bjun< why he. 
so long i he replied, that the viUgin tnigbt 4pl 
by it The deponent wdted, how f -be/eepUo4 
through my di^ will 1 atab.him, ^iTjhe 4ipe- 
nent aijted him bow. he jdM)|igl|| .jko empo.f 
Coniera apewered, Umthojdenp^ in>t hu^ 
obtain a pardon, if. he wererisot kaoohaii.dii 
the head opon tbe. The depone^aMir 

lM>me diacoitrae, wepetadmiUegY^^^l^ 
be met wkbJDr* Tonga between m^apdvMWK 
of tlM.clecih,. j •; iv e.-v 

LXI^v That the d^cM did di^djfgl 
of Allgoat aboet nine mdte^bT 

dkfr; OM abeing Inih^hereb' ‘"'jelfasA VKi 
wfiet hobad i eodfae leffljfM/ * 
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a noUMe bitiog sauce, aud would = 
Ibrniab WestminstiMr whea be had eaough of 
fjtkm, " The depoaent saitb, that by Tewxburj 
mostenbbaUsi we are to ouderstandj fire-balls. 


Thit on the 24th of August, Blundell 
iqHLWa deponent in Fenwick’s CMmber, that 
fk. u^ould be BO ordered bj the society, Umt 
^ catholics of England would advance the 
design of shorining the king’s days ; and bade 
ghe ^punent be ot good cheer, tor Protestant 
reUgian was on its lut legg. 

That the deponent met with Blundell on 
Angus! the SOth, who told bim^ that he must 
shew him wbat Westminster, and the houses 
an both sides the water, were to be done with- 
al; and cariied him to Fenwick’s chamber, 
and there drew out of a ps^er case a paper, 
in which was the manner of firing Westminster 
and Wiping, • Toolies-street, Biirnaby-street. 
and St. Thomas Apostles. First for W estmin- 
eter, if the wind blew northeriily, then they 
were to begin at the next house to the Pals- 
grave’s bead tavern, where the Jesuits and their 
agents were to carry on the fire to the Savoy ; 
and then the Benedictines and they to carry it 
on both sides to Cliaring-cross ; and then the 
£re was by them and their agents to be carried 
to Whitehall s and near the end of the stone- 
gallery another company is to begin and cairy it 
on to Kings-strect and Cbanncl-row ; whicli 
was first designed to be acted in the time of 
tlie great frost, in the year 1676, hut clieti they 
were not assured of the French king’s assistance, 
which they are now assured by Leshee, the 
Fiwneli king’s confessor. At the same time 
Wnpping, and the ships in the river, were to be 
Immc : and the said fire (in case the wind blow 
up the river) is to begin at a place near Bugbies- 
liole or Limehouse-hole, and is to be carried 
on by four men (of whom they had made 
choice) to Wapping middle stairs, and then 
fisur or five more were to carry it up higher. 
'Ahd die deponent found himself with seven 
'jnmre,orderM to ply about the Armitage ; and 
Ifis business waste encourage <116 seven oien 
comnsilted io 'bis chre ; and for his reward 
liOOOir was therein promised hnn| besides 80^ 
fiW Mb former services. But the deponent saith 
if the Wilid stood contrary, they were to change 
ebe oommaoeement of the fire. At the same 
4tioe othafo were to have the charge in Barna- 
;feHtrtel, Tookyioireei^ and St. llmmaB Apoa- 
vls on the other side of the water, cbmmUted 
40 them; anil thoftrewaatoiMmlii Ot Rother- 
•Mthe when it was begun on ' Wapping-aide: 

Aiaia lo be done men the waM n low, 
fbipa Might hot get off firool^the keys. 
e i l Ig W iethe depement^s mOnagingthat part of 
4b»'Siif4iMI];s!raffto bO' began about the Armi- 
ONOltfiMfaied to remove hia lo^ng itilo 
4nl0pbij^a••^ htin, and 

he eboakl have a prieat fomeaDd aay niasi onto 

Ij^lM h. «lid 

Jpl'Miipi Uif wwrifDcd 
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by the provincial Tbo. White, io the name of 
jbe wlioleaocfoty. 

LXXII. That the deponent saith, the Pope 
bath issued out a Bull, a copy of whith Blun- 
dell shewed the deponent on the said SOth of 
August; and as .near as the deponent doth re- 
member, it bears date either the mouth of No- 
vember or December last ; in which the Pope 
hath been pleased to order and disp^ of bi- 
shoprics of England, and other dignities of the 
same, as followeth: 


AacgBxsnops. 

Canterlmry^ Cardiuol Unward, with an aug- 
mentation of 40,000 crowns per annum, for the 
maintenance of his legaiitine authority. 

York, Perrott, superior of the secular 
priests: he hath power of prubata of wills, li- 
censes for marriage, and all episcopal jurisdio- 
tion ; ordination* and confirmation only ex- 
cepted. 

Bishops. 

London, Corker, President of tlie Benedic- 
tines. 

Winehestor, White, Provincial of the Jesuits. 

Durham, Strange, last Provincial of the 
Jesiijts. 

Salisbury, Dr. Godden. 

Norroich, Napper, a Franciscan friar. 

Ely, Vincent, Provincml of the Dominicans. 

Exeter, Wolfe, one of the Sorbon. 

Peterborough, Gitlbrd, a Dominican. 

Lincoln, Sir John Warner, bart. a Jesuit, 
and confessor to lord Powis. 

Chichester, Morgan, a Jesuit. 

hath and Dr. Armstrong, a Francis- 

can friar. 

Carlisle, Wihnot, alias Quarterman, a se- 
cular priest. 

Chester, ' Thimbleby, a secular priest, now 
canon of Cambray. 

Hertford, Sir Thomns Preston, bart. a Je- 
suit. 

Bristol, Mundson, a Dominican. 

Oxom, Williams, rector of Walton, and mas- 
ter of the novices, a Jesuit^: he is aha to have 
the deanery of Christ-cburch, and is to preside 
over the professors of diiiaitv in that univer- 
sity, and peruse their letters before they read 
them publicly. 

Sit, Davids, Belson, a secular priest. 

St, Asaph. Jones, a secular. 

Bailor. Joseph David Keimasby a Domi- 
nican mar. 


AnnoTs. 

IFesfintfafer. Dr. Sheldon, a Benedictine 
monk. 

Swnrhouse, Skinner, a Benedictine monk. 
Deans. 

Canterkay, Bettop» a Sorbonist. ^ 

Jk, P(Sii4l JLeyboorn a secular, and secre- 
caiyto the caHiuid.. 

Windsor^ Howard, with twelve BeoocUetiiie 


iloigan, a secular. , . 

fKacAi^, : Waskinson, Pttsulfiib of 



1^] STATUS TRALS» 30 Cbammm IL 167S.— :/&r 114M 


^ Manj dignities of the cliurch, not here ineiv- 
tionedy are to be supplied with Spaniards an j 
other foreigners, liecause they have not clergy 
enough to be professors: nor are there any 
prebendaries or other places oudisp tded. And 
in the same Bull it was ordered. That the Je- 
suits should read philosophy and divinity in all 

g reat towns and places where they had college; 

ut not give degrees. And whilst ihe English 
Jesuits were etiiphiyed in instructing youth in 
hanaanity and philosophy, and others reading 
divinity, and preaching and catechising, nhcy 
should be supplied with Spannh Jesuits and 
other foreigners, to assist them at the altar, and 
in the care of the colleges. 

LXXIII. Tliat the deponent on the second 
of September, saw a packet nut of Scotland, 
^recced to John Grove, dated August 10,1678, 
in which the Fathers met at Edinhurgh, from 
thence did tell the Fathers here, Thai they had 
not much to write, but that 8,000 Catholics 
were ready to rase and assist, when the business 
should grow hot ; and would joiu with the dis- 
affected Scots, wlien required by the Scotch Je- 
suits there. And in the said letter wns men- 
tioned, That one Weslby was destroyed by one 
that was serv’snit to Level the Jesuit, for endea- 
vouring to detect the rebolUon, with its authors 
and contrivers, to the council ui Scotlaod. 

LXXIV. That the deponent saw on the said 
Slid of September, O. S. letters of the fourth 
N. Sm from St. Omers, written and suliscribed by 
Thomas White provincial ; in which notice was 
given to Richard Blundel, to whom they were 
directed; that 12 Scotch Jesuits were sent 
into Scotland by order from the general of the 
society, and liave 1,000/. given them -by 
Leshee the French king’s confessor, to 
keep up the commotions in Scotland, that the 
French king 'might laud an army : And thnr 
the said Jesuits had instructions given liiein to 
carry rlieniseKcs like Noiiconfortuist ministers 
amongst the Presbyterian Scots. 

LXXV. That on the Sd of September, the 
deponciitsaw a letter from the provincial utSt. 
Umers, dated December 1, by winch the de- 
ponent did perceive, that though the letter was 
dated from thence, yet it came not from. thence, 
because it was Old Style ; and did believe, that 
the said provincial was then in England. And 
in this letter directed to Blundel, it was spe- 
cified, that the provincial was informed of scjme 
discovery that was made, at which he was some- 
what surprized. But upon second thouishts, 
he ordered the said Blundel, not to desist the 
business in hand, but to write to B^ingfield 
not to uke noticeof whatKemes said ; it being 
bat a comeeSure of Ids own. And the said 
Blundel dfid on the third dty write to ^diiigf 
fidd, and did advise Um of the pmvkiciat's 
thooghu concemiug what had passed about that 
4XMioeni. * And in the letcer of the proytnciai 
io^^adel^ it was ordered by the saM^ provie*' 
cial, That thanks should be given to Dr« Fo» 
garlhj far his care in the basindsa ef Forty* 
tight (which is ihaiiiPi^aillMbVJii^f^^ 


to assist those in Irdai^ : and arderad Jeljtaia 
to be written with ail speed into . treland -;>to 
give them Ins tbaokS|>nd to tell them. That h# 
would Doi cease to pray for their good success* 

LXXVI. That the provincidl came to Lon* 
don me I bird day at night ; and the deponent 
went to the provincnU*siodgiUgs» and was or- 
dered to wait on him tlielhext day in the morning, 

LXXVII. That the deponent went oa.Cha 
4th of September in the morning, according 
to the aforesaid order giv^n him overiog|lt» 
and when the provincial miw the depi»nent» he 
asked him, VVita wime face he could loqk oil 
him, since he hud played such a tireael«efoi&s 
trick with them ? And struck the deponent 
three h:ow» with his Mick, and a box on Ibe 
ear ; and charged him with being with ihc 
king, and a ihinistcr with him whom he sus- 
pected to have informed the khig of those 
[hings : hecuuse that Hedingficld iiad related 
ill a letter to Blundel, that tlie Duke of York 
bad related some such thing to him ; aod^dld 
therefore Judge, that it must be the deponent 
dial must have been drawn in by Hmoe pursons 
totbesmiie. But ut last the pruviiicial told 
the deponent, that ho wns wiUiiig to be recon- 
ciled to bun, if be would discover wlmt the 
parson \vs«s, bis name and place of abode, to 
the end they might be secure of iiiiii.; and 
were resolved to kill him. Aud in die moaa 
lime the deponent- was orderetl to make him* 
self ready to go beyond tiie .^e.'iswidnu 14 days, 
as he the proviuciai sakl. And that tiie dc» 
ponent might not cheat thiin,sliey were to pay 
lor his coach hire, and ordered hi* entertam- 
ment at Siitingburn, and iii other places upoa the 
road to Dover, and thei*e Mr. Conyers, meeier 
of the Kings-llead, aas to pay forhispossoM 
to Calais ; and the muster of tiie Feathersm 
Calnis to pay for his passage to St. Oaien( 
where the depoiieot was te remain till farther 
order from the provincial* And Htebard 
Blundel was to take care of carrying Mthe 
fire in Wapping in the depuneni^s room. • . 

LXXVIII, That on the 6th of September, 
Mr. Pickering told the deponent, that Conyers 
was gone for Windsor, and ' he said, that aAer 
tru days stay there, be would go to. .the Iprd 
Brudenars house. 

LXXIX. That at night the deponent etitiiM- 
ing at die door a£ the provincial, imd alNNiiiko 
g^r io, heard White, end some Qtberi>‘ ( i wi i| |ii 
the deponent supposed by their voices he 
Me. Mten, and mie Mr. Poole) eonanlttiig'mboat 
the disposing of o: person, wtoarilie deponmit 
supposes be^ himeelf. iThsir words were 
tbeiet * Thirtnan hath betrayed lie, amltiidSe- 
^ fore we* will* give/ a 6eaeii«inan 

< him op, mild eaery him directly to fte ch ei ter 
1 i4MS!s heushf eho lives near tiie«o*er 

< and 1fpnir4befMie to Dover, by soim byMeay, 

^ betUMise^be'^ e acquaiotediat SiitiiiglMijet|oenii 
'sgi^^lM^t tftthey eooM>4Mi4 ttm 

<he wateiydliey^wmitMt^ 

« bun till he had conftssediu 
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< dial had been with the king, and informed 

< him of the bwiuieift/ Wlieu the deponent 
lieard these words, he went down the stairs 
widi all lha speed he could make, and durst 
not return to his lodgings that night, but lay in 
aoodier place. 

LXKX. That the deponent, on the 7tli of 
September at night, returned to his lodging, 
where he intended not to lie ; but only to take 
aome necessaries for his use the next day; but 
meeting with one Grigson, a papist, at whose 
house he had formerly lodged, near the Rcd- 
lioD, in Drur^-Lnne, who" told him, *tbeje- 

< suits were displeased with him, because he 

< had not answered their expectations, in being 

< true to them ; and that the jcsuits were daii> 

* gerouB persons, and would ruin him (the de- 

* poiieiit^ if they could/ And the said Grigson 
said further, •That he hud known their roguery 

< these 12 or 14 years/ And the deponent 
being, through dKcourse, detnined hy the said 
Grigson, was forced to lie in his lodging in 
Drury-Lane ; and wjjcn he %vus lain down in 
his bed, one Scraiford (a person utterly tin* 
known to the deponent, and whom he never 
discoursed or any way provoked) endeavoured 
to break open the house where the deponent 
lay ; and did break down a dour to act into his 
iodgii^, but was forced to retreat, be^'niise he 
saw himself obderve<i hy some of the servants 
of the house.— And w hen he saw he could not 
come to assassinate biru (us the deponent verily 
believes) he reviled him, and broke several 
quarries of glass in a window', under the lodg- 
iugs of the deponent.— And therefore being 
verily persuaded, that the said Strat-furd was 
employed by the said Jesuits to do him a mis- 
chief, made liis escape thence'early on Sunday 
morning ; and did not return thither again, 
because the said Stratfoad threatened to kill 
him. Now, the house in which the deponent 
Jisy, wad a school, where the within mentioned 
Bluodcl used to catechize every Sunday in the 
afternoon. 

LXXXI. The 8tb day, being Sunday, whilst 
thal the deponeut was going to attend the pub- 
lic worship of God in the city, a papist, who 
goes by the hartie ofNevil, as the deTOneiit re- 
members, met him in the Strand, and told liim : 
•TlMUt there was, n very great murmuring 

* mvoniM the jetuits against htiiif because of a 
^^abmnplaint tlmt was made ogamst them by 
^ Home persons^ of whom they suspected him to 

, • be one/ And said Airlher; • Tmi the depo- 
<ftee»;4&ust cither destroy tlm jesuHit or the 

^Jeiidtft 4«itm tbedepom And told bimr 
mmeoveri ^/raai the bisliiip ofRooljedter was 

< emde .a^daiated with the ooi^damt, end 

< weald lead tbeoi seeh a dance es they never 
f ABewed stnoedir foot their foaaderappeaved 

* in tbe.wefifl«^ To wbidi the deponent made 

aaiaplyvenspeeling this pamDa to be a trepan ; 

add depiNmit 

atedllm M d e p oai it^t”^ b»n act 
lUl^oeaaniaOimdhaiiilb* ^ i ' * 


lOTSi^/itfrodticffon to t/ic TUdls £14^ 

A List of lucb Noblemen and Gentry, as are 
» in this Conspiracy, whose Names occur at 
present. 

Lord Arundel, of Wardour, lord chanceJier. 

I.ord Powis, lord high treasurer of England. 

Sir William Godbiphiii, lord privy seal. 

Coleman, secretary of state. 

Stafford, a principal secretary of state. . 

The Sea-Officers were named to the depo- 
nent, but their names being most French and 
idhie' Irish, occur not. 

Militia. 

Lord ‘Bellasis, lord general. 

Lord Peters, lieutenant general. 

Sir Francis lladcliff, inojor g«*nerul. 

John Lambert, adjutant general.. 

Lnnghorn, advocate general. 

Mr. Arundel of WardoUr, commissary 
general. 

All these had their commissions or patents 
stamped by the general of the Jesuits Johannes 
Paulus d’ Oiivti, and sent from Rome' to Lang- 
hoiu ; and were delivered to them with plenary 
indulgences sent also from Uotnc, and ad- 
ditional patents stamped by the provincials, 
•Strange ot White; White and his seal are 
taken. 

Colonels. 

WliO have their commissions from the pro- 
vincial. 

L^>rd Hnlliinorc, colonel of horse ; nt w'ho*e 
lodging*; 5(X) case of pistols, &c. were found, as 
is reported. 

Colonel Thomas Howard, deceased, confessed 
he had received and accepted his comini:isioi). 

Lassels, Roper, Winter or Witter, received 
their commissions from the deponent, and ac- 
cepted them. 

Captains. 

Roper, son to the colonel afore-narned ; 
Radclifl', esq. Medburn, the player; Peiiuy; 
Carl, Junior, and Towniy, did also receive 
their commissions from the informant, and ac- 
cepted them. 

bir Geoi^ Wakeman, physician to the army. 
1 ri 3 H Officers. 

I/>rd Legate, bishop of Cassal in Italy; 

Peter TuAbot, lord chancellor. 

Richard Talbot, esq., lord general. 

Viscount Mountgarret, lieutenant-general. 
His office CO be executed. by Mr. Butler liis son. 

John Pipard, esq., cdonel. 

Note, That the major part of the colonels 
appointed for the Engiish army, are also Irish. 

Note alM, That Mr. Pierson, secretary to 
the lordPowis, did in the inforrodnPs presence, 
j^inise on>i^ behalf of his Lord, that he 
ohould raise mnd fundah SOD horse, atid hi^ 
300 aimed iii«a>rasuly to rise in tem than 34 
hours. These words were spoken a little after 
the consult, Co White the provincial^ at WiUk 
House. 

^ The said lord Powis bath also oootiibaled 

3004> lewm^thi^lis^ 
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Note, That lord StatiTord ia a principal officer 
of statCi and a chief conspirator ; having cotl^ 
tributed several sums of money, not remember- 
ed by the deponent. 

The Names of the Conspirators. 

Benedictines. — Mr. Howard, Mr. Hitchcock, 
Mr. Reaves, at Dow ay. — Mr. Anderton, Mr. 
Conyers, Mr. llinnly, Mr. Corker, Mr. bkinner, 
Mr. Crosby; in Englaiul. 

Carmelites. Dr. Ilaiidson, Mr. Trovers, 
Mr. Kimball ; in England. 

Franciscans. Dr. itrmstrong, Mr. Napper. 

Dominicans. — David Joscpli Keitnasli, Mr. 
Dominick, Mr. Collins, Mr. Vincent, Mr. Fid- 
ding, Mr. Manse M, Mr. Luinsdale, Mi. Bingly 
in England. — Mr. Cooper at Home. — Mr. 
Munson in F.ngland. 

Jesuits. — Tho. White Provincial, Richard 
Strange late Provincial, Rich. Ashby alias 
Thimblcbv, Mr. Harcourt, Mr. Jeiinison, Mr. 
Heines, Mr. Wright, Mr. Bluiidel, Mr. Pen- 
nington, Mr. Gray, Mr, Pool, Mr. Mico, Mr. 
Beunyheld, Mr. Simmons, Mr. Langworth, Mr. 
Morgan, Mr. Rd. Peters, Mr. Dorrington, Mr. 
Lacy, Mr. Vaughan, Mr. Ewry, Mr, Conyeis, 
Jo. Peters, Mr. Wilkinson, Mr. Wolf, in Eng- 
land. — Sir Tho. Fhes'ton, Mr, Saunders, at Leigc 
— Sir Jo. Warner, Mr. Williams, Mr. Eggles- 
ton, Mr. Janion, JMr. Crane, at Watton. — Sir 
Rob. Bret, Tho. Scapleton, Tho. Fernioiir, 
Tho. Ditchling, Edw. Hall, Mr.Caiinel, Charles 
Peters, Mr. Nevile, Mr. Coastahle, Mr. Sh- 
braiid, Mr. Walter, Mr. Rojper, at St. Oiner?. — 

Jesuits. — Mr. Marsh at Cheat, — Mr, Blake, 
alias Cross, Mr. Mundlord Vore, ArinsU'ong, 
in Spain. — Mr. (’ary at Rome. 

English Jesuits in Scotland.— Mr. Lovel, Mr. 
Saunders, Mr, M»>ore. 

Twelve Scotch Jesuits lately gone into Scot- 
land whose nuiaes i know not but 1 know their 
persons. 

Secular peisons. — Dr. Fogarthv, Sir George 
Wakeniaii, Mr, Coleman, John Groves. Four 
Irish Ruffians. 

Lay Brothers.— Pickering, Smith. 

These fourteen secular priests I have only 
by informatioii from Thomas Whitebread : . Mr. 
Perrot, Mr. Morgan, Mr. Wilmot, Dr. Godden, 
Mr. Jones, senior, Mr. Jones, junior, Mr. Ge- j 
rard, Mr. ilenrique, Mr. Fisher, Mr. Jackson, 
Mr. Pinchard, Mr. Sharp, Dr. Bettacn, in Eng- 
land. — Mr. Wolf in Prance tit the Sorbon. 

Other Persons. — Archbishop Talbot, Arch-.. 
bishop Lynce, Hierom Swimim, Sir William 
Godoiptiin, Lord Ambassador in Spain. 

^ Titus Oates, Clerk, maketh Gfath, That the 
iofoViiiatioh set down in these pt^ers^ contain- 
ing eighty oneas‘tides,all wVilten’dhd subscribed 
by bis own hand, are. true in the drhole, and^ 
every particular tliereol^ that is to sayi that such' 
particulars as he ^ hath set down, to be seen, 
beard, done, or known by hiim, be knows, to be' 
true, and srbat be hatji set down Only tolie heard 
by him, <dp rcd<M4,|o bim^ benrdend,' 


related as he bath set tliein down, and ‘ bo be- 
lieves to be true. ' * , 

. Witness his Ipind, TitlsOates, ' 

Sept, sr, 1678. 

'September 57, 1678. 

Swoni^ before me Sir Edniiind-Bury God- 
frey one of hi> majosty’s justices of tlie 
peace for the County of Middlesex. 
(Witnessed) Fdm. B, GdoraET. 

JCz^TongCf Chr, Kirbj/» 


The General Design of the Pope, Society of 
Jesus, and tlieir coiiledcrmcs iti this Plot, 
is, the reformation, thr.i is, (in their sense) 
the reduction of CJrtat Britain and Ire- 
land, and all His Mnjei»ty*s Dominions 
the Sword (all other ways and means 
being judged by tlieiii ine&ectual) to the 
Roiiiibii Religion and obedience. 

To edect this Design ; 

1. TJie Pope hath entitled himself to tlie 
kingdoms of England and Ireltind. 

5. liehath sent his legate the bishop of Cos* 
sal in Italy into Ireland to declare his titl^, 
and take possession of that kingdom. 

3. He hath appointed Cardinal Howard bis 
legate for Fi^ngtaiid to the same purpose. 

4. He hath given commiiiion to the general 
of the Jesuits, and by him to White their pro* 
vincial in England to issue, end they have is-' 
sued out, and given commissions to.captams, 
generals, lieutenant generaU, &c. nnhiely, tlie 
general of the Jesuits hath sent commissions 
from Home to I..anglH)rn their ndvocate-general 
for the superior officers : and Wliite hath given 
cnmiiiissions here in England to colonels, ond 
inferior officers. 

5. He bath by a cnnsult^of the Jesuits of this 
province assembled at London, condemned Iqs 
majesty, and ordered iiiiuto be ossassitiatod. ^c. 

6. He hath ordered, that in case the dukepf 
York will not accept these crowns as forfait^ 
by his brother unto tlilP.pope^ as of his gift, 
and settle such prelates ana digni^rws in the 
church, iiud such officers iii commands an,d 
places civil, naval and military, as he Wh coin* 
missioned as above, extirpate the protestant re- 
ligion, and in order thereunto ex poi$ jfactx^ 
consent to ' the assassination of the 1;^ 
brother, massacre of liis protestant 

firing of his towns, &c. by pardooing fljn.fiiM' 
’sins, murderers and incendiaries, thtH 
be also poisoned or destroyed, aft^r^ . We 
for some time abused hta ua^ '^d' title. to 
stren^^theh their plot, weakt^i^ and divid^ 
the kingdoms of England, Scdllarid and Iri^laira 
efa^by ki civil wSm ^iiti'd' rebcllionrOi m l$b 
fiil!Iier'« time, to. moke Wny for the Fnmch jb 
aeize these kingdoiiis, and totally rain ^biMr rat* 
fsntry and naval force. . 

BesiWtUs papal, there appeatv aBeatiotber 
French plot or correspondence., ewied ^ 
sir Ell» Layton, Mr. Coleman, and Oljhim ‘ 

More particularly, jl. Tbe n^&i^ _ 

Stuarts are condemned to tar fOpt 
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branch, mid namely the king, duke of York.and 
prince of Orange, because that tamily hath not 
antwerM^ieir expectations, nor have they anr 
bopei xiM any of them tvill comply fully with 
this tlieir bloody design,*ivhea folly discovered 
to them. 

to The king’s pcr<yin which stands in their 
way they more especially, and in the first plnce 
design to remove with all possible speed, by 
dogger, pistol or pois^m. 

To stab him, Conyers and Anderton Be- 
nedictine Monks, and four Irish rufiians are 
enmloyefl. . 

To shoot him. Groves and Pjekering are fur- 
nished with jointed carabines. 

To poison him, 5,000/. hath been told out, 
entered in their Imoks, and udinned to he paid 
to sir George Wakenian, in part of 15,000/. 
upon a contract inUde with him in presence of 
Dr. Fogarthy and Mr. Coleman. 

9. The duke of York, ndtwithsCanding they 
acknowledged his sincerity and afieetton to 
their religion, and the society, and his demon- 
stration thereof by his inking liedingfieid, a 
Jesuit, fbr his confmsor, they design to dispose 
of httn as is' Rbuve9aid. 

8. The prince of Orange is also coiutemned 
mtid designed against by nsme, and twelve 
xaissionm sent mto Holland have in charge to 
put that people in mutiny ngsinst his person 
and government. 

.4* The conquest and subduing of his majes- 
Cy*s doinitiiont is designed aud contrived in this 
niHiniier.. 

I. The Conquest of Ireland and subduing it 
to the tyranny of the Pope and French. 

1. By a general rebellion and massacre of 
the proteatants as formerly, which they term 
unotner demonstration of zeal for the catholic 
faith ; Tliis to be dune immediately upon the as- 
sassination of the duke of Ormond, gs the watch 
word, fbr which four Jesuits are employed. 

3. By the pope’s jsuncio sent thither, and 
commissiiins there g^en out by the provinctal 
ef the Irish JesuUs, &g, to a generd, lieutt* 
nant meral, 

8. By nrtns and money already sent, where- 
of 80^080 orowos by ttepope. 

. 4. By traitorous woers who are dispeneed 
srUbby the archbishop of Dublin and tlie cler- 
^ tbiife, to take the oaths of allegiance and 
Asvediaoy upon promise to betray their gar* 
aba other iruiU, 

' ^ *7 the assisianoe of the French forces to 
td there, and received hjMfiOQ Irish 
^ them. 

>|k Soothma art to be divided, 

,,weMhilied| wasted and eetmnsted of ihetr 
. end wealth, hy dvil 

bof, lehelHeii, nod ftnaily eapceed to 

fereeof Ibeisclvate. 

tlbesriobSag. nod den/ing 
r/and cooseqiieody his^ 



present right and title to his crown, aUd so ex« 
posing him as a tyrant wiihout title. 

9. By confuting and weakening as much as 
possibly tliey can the oblfgation of tlie oath of 
allegiance and supremacy, cau&ing them to be - 
renounced, rendering sTiein very odious, as 
hlusphemops and heretical, and terrifying all of 
their cominuniun from writing fur them, oiTer- 
ing money to have Berry the priest murdered 
for w rititig ill favour of t'^em. 

3. By disafiecting the king^s best friends at 
noiiie and abroad, and subjects, against 
his person and government. 

I. Charging him with tyranny and designs of 
Oppressing, governing by the sword, and with- 
out parliaments, and exposing his most faithful 
and valiant subjects to be wasted and slain in 
foreign service. 

9. By aspersing, deriding, exposing and de- 
claiming agaiust his person, councils and ac- 
tions in parliament and elsewhere; and parti- 
cularly scofiing at his security and confidence 
ill them, and by this means animating and en- 
couraging' their party and assassins, especially 
to attempt upon his life, and to hasten his ruin. 

3. By disclosing the king’s councils to France, 
by Coleman, Smith, and others. 

4. By misreporting and raising false news 
of his aifuirs, &c, 

5. By dhaflecting his majesty’s allies, Hol- 
land, Spain, and the German emperor and 
princes, by false intelligence, &c. 

6. By disturbing trade. 

7. By seditious preacliers and catechists set 
op, sent out, ihaintained, and directed what to 
preach in their own or other private or public 
conventicles and field-meetings. 

8. By setting up pretended false titles to the 
succession of ine crown, aud animating differ- 
ent parties one nguinU another on this or such 
like false pretences to arm, and put the people 
in bloocl upon the king’s death. 

0. B, firing and plunderiite our best cities 
and towns, by Irish, French, lay-brethreu and 
others, disguised in frocks and otherwise, di- 
rected by .order under the provincial's Iwnd 
how to carry on these designs. 

10. By poisoning and assassinating by picked 
quarrels or otlierwise, those whom they sup- 
pose to be ready dr able to detect or otherwise 
obstruct their designs ; of whom they kept ca- 
talogues in their b^ks. 

II. By Itorrid, worse than Jewish interest, 

. transportation of trading people, stock and 
money, adidlerating money and plate. To 
which ends they have hankers, brokers, ner- 
ebapte, goWeqiilhs and other traders, whom 
they eto« aid set .up with money of their so- 
ciety, of which th^ boast jto have in 

cash, ^ ^ 

19. By ssfopei^ folons condemned, by 





of ^..pw^oa - or tiaatportatioB, tjo tom pa|#tt. 
aMftbm|>>^Df dieh'iOtlMjAulfit wd .0^ 
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Mr. Samuel Atkins's Accouift of his Examination before the' 
Committee of Lords, appointed to examine the Murder of Sir 
‘ Edmundbury Godfrey. I'From* the MSS. of Samuel Pepys, esq. 
formerly Secretary to the Admiralty, which are preserved in 
Magdalen College, Cambridge.] 


November Ist, 1678, being Friday, in tlie 
Afternoon, about five crdock, Mr. one 

of tlie king^s messengers, came to Mr. Law 
renson’s, at the Rhenish wine house in West- 
tninster, (in company with Mr. llanch, cfiamber- 
keeper to Mr. secretary Coventry) and sent 
from thence to Derby hc)U!*e, to speak with 
me ; wlio tieing then not in the way, Mr. Wai- 
band went over, supposing he might have dune 
what business they came about ; but he pre- 
sently returning, upon their telling him their 
business was with me, I went over to them, 
and after I had a very little while, Mr. Smith 
told me, his errand' was to desire me to g( 
with him to Mr. secretary Coventry, to whicl 
I assented most readily ; and asked him, if he 
knew what the occasion of it was, he told me, 
BO, and then pulled a warrant out of his pocket, 
for the apprenending me ; but told me, he had 
commands from Mr. Secretary^ not to tell me 
of it, or put it ill execution, unless upon my 
refusal to go with him ; to which 1 answered. 
There should be no occasion for the warrant, 
being very free to go with him; which I there- 
upon presently d^d, and coining to Mr. Se- 
cretary’s office, 1 met Mr. Thiiin, and enquired 
of him, If he knew the reason of Mr. Secre- 
tary’s message to me ? he answered, That it 
was grounded from a letter he had newly re- 
ceived from a Committee of Lords appointed 
to examine after the murder of sir Edmund- 
bury Godfrey, desiring him to find out, and 
send to them one Samuel Atkins. After a 
little stay at Mr. Secretary’s office, he came in, 
and immediately gave orders for th^ preparing 
a letter to the Committee, to accompany me 
tliither, which was accordingly done, and 1 
went under the care of the aforesaid mes- 
senger, to the said Committee, then sitting at 
the lord marouis of Winchester’s house, in 
Ltncolii’s-Inn-nelds; when being come, and 
the letter from Mr. Secretary sent in to them, 
1 was instantly called for before them, who 
were the duke of Buckingham, lord Shaftsbury, 
lord Halifax, lord M. Wiuch^ter, lord Essex, 
lord bistiiip of X^ndbn. And sir Philip 
Howard, attending. And the following ques- 
tions were asked of, and answered by, me. 

Ld. Skqftibury. Pray, Mr. Samuel Atkins, 
do you know one Mr. or Ctpt^ Charles Ac* 
kins ? 

Samuel Aikim. Yes» my lord. 

Ld. Skqfttburu. How long have you known 

hmf 

S. Aik. About two or three years, I think. 

lAiSk^ibury, Are you related ? 

8. Aik. ^No, my loiOi onl/for name-iake 
Imve called couihis. 
rou YU 


Ld. Sffttftib. Do you know, or believe,, be 
has any reason to do you n prejudice ? 

*S\ Atk. No, iiiy lord, f know of none, nor 
ever gave him occasion to have any. ^ 

Ld. Shqf'Ub. Did you ever tell liim, upon 
discourse about the plot, that there was no 
kindnrss (or a want of friendship, I think it 
was) betwixt Mr. Pepys and sir Edmuiidbuqr 
Godfrey? 

S. Atk, No, my lord, I never mentioned 
sir Edmundbury Godfrey’s name to him in mj 
whole life, upon any occasion that I remembei^ 
nor ever talked with him about the plot. 

Ld. Essex, Do you know one Child ? 

i5f Atk, No, my lord ; I have heard of 
such a man’s being oonceriicd in the victualling 

fthe navy, but, to knowledge, never. saW 
him. 

Essex, No, no, this is another sort of a , 
man, and one whom you will be tbund to know 
very well. 

Atk. My lord, if upon seeing him I shall 80^ 

I shall not stick to own it. 

(Hereupon, Child was called for in, and ap« 
peared to be an ordinary sprt of a seafaring 
man.) 

Essex, Now, pray, don’t you know this 
man ? 

Atk. No, sir, I never saw him in my life, to . 
my remembrance. 

Essex. No! What say you, Child, don*t 
you know him? ' 

Child, No, my lord, I never saw him in fhjr 
life. 

(Then Child was presently carried outoftho 
room, and capt. Atkins called for, who catnn 
in at another door of the room, and after ino<« 
tual salutations bttwixt tis'JI the followihg que*^ 
tions were asked.) 

Ld. Shaftsbury. Pra^, eapt. Charles At-: 
kins, what did iVIr. Samuel Atkins tell to<| 
about Mr. Pepys and sir Edmundbury Godi* 
frey? 

C. Atkins, My lord, he told me tpetn fiw 
a difiereiice betwixt his master and sir £. Oodl 
ftey.and I asked htin,.^ If sirE. Godfrey ^^Hs a 

K riiament man, or nof he said. No. ^ 1 esk^ 
n. Whether the difference was upon un o^ 
casion of Mr. Pepys being formerly accusiA 
fora Papist in the BoiiSe of Cominons?^ii^; 
whethefr sir £. Ghidfrey might not be cbft^^ 
cerned in doing that? he answered. No ; aiMl 
ibat it was upon this occasion. \ ' 

S: Atkins. My lord, X guess not at whal^ 
has ted qapt. Atkins to say this; I^kssbre 
I never told him in my life onejwoijff W 
never tglked to him aDoe^ c(ic 
tibned sir E. Godfrey>' name tinjilift" Qbi I 
3 B 
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iDcmber) on nnjr occasion , I am sure I never 
made him. a subject for any discourse, 

U* Shtffttiufy. Did you not ask capt. At- 
SiiiSt Whether this Child was a man of cou- 
raKie and s^recy, and bid him send Child to 
Derby house^ to enquire for your master, but 
. Ito sore not ce ask you f 

S. Atk, No, sir, not in my life, one word 
like it. 

Capt. Atkins then answered rae, You know. 
Sir. Atkins, this discourse was between us in 
tlie Xx>rds room, at Derby house, in the wiii- 
dow.-^Capt. Atkins, says 1, God, your con- 
science, and I, know it is notorTuusly untrue : 
the last time I saw you at Derby house was, as 
I remeiuber, on a Monday, Mr. Beverly (late 
lieutenant of the Montairue) heitif; there pre- 
sent ; which 1 well remember, because we all 
three caipe out of Derby house together, about 
one o'clock at noon, niiil parted in Kina'^treet; 

1 went to dinner, and y^iu two towards White- 
hall: Mr. Beverly, to whom 1. talked all the 
way going, having invited me to dine the next 
day at his house, bt iiig Tuesday, which 1 ac- 
cordinpjy did. All that passed between us 
then vour stay alone together, as 1 believe 
Mr. Beverly remembert, being not half a quar- 
ter of an hour), was, That coming all three out 
of the little otfice together, into the Lords 
room, you pulled me to the window next the 
‘wfhee door m the said room, and asked me to 
lend you a crown, to which I ‘assented : and so 
going down stalls, 1 staid back, Mr. Beverly 
going down first, and pulled you by the coat, 
and put the crown into your hand, to prevent 
Beverly’s observing. This passed the last time 
I saw you ; the time before was about the mid- 
dle of August, a little before Bartholomew Fair, 

' when you came to me in the Lords Hoorn, with 
one capt. Hurst (your familiar, but a stranger 
to me, having never but once, that I know of, 
ecen him before,) and told me, there was a 
friend of capt. Iliirsi's (possibly you might 
name his name, and it might be Child, 
but 1 don't remember it) that wanted the em- 
ployment of a purser in one of the king’s 
•hips, and hud applied himself to capt. Hurst, 
In do him what kindness he could, and ofifered 
him ten guineas to be assistant to him. Now, 
says capt. Atkins to me, Pray let's bring the 
man to you, and upon your promising to do 
him what kindness you can, capt. Hdrst and I 
Ij^all have the ten guineas, and you know five 
gAuieas, gays he, will do very well for me, this 
mriholomew- fair time. I then asked you, 
Whai the man was? Whether he had been at 
1 ^} and whether he hM good certificates? 
you anii[wemd me, You-coold not tell, being a 
miptieer yoiu but you would bring him to 
spm with met. I then bid you so to da; and 
told you, all t could, or had in my power to do 
l>r him, was to lay his papers liefore the secre* 
lory, who, if he.ajppeared a good man, would 
tiim,^ttb othm, belh| | v>the king,, when 

^ ’ * .r * 

After 
to 


>llMugb,v.ipd nil you #lj^ted. Aft 
(as I know timeaibbr) 


the other side of the room, from capt. Hurst, 
^nd told you 'my desires were, you should not 
engage me in this matter, to get the poor man's 
money, . for that I would not do^ it for any con- 
sideration : You said, indeed, you would not, 
nor would have me dio any thing, untill 1 had 
seen and discoursed with the man. You then 
called to capt. Hurst, and invited him and me 
to come to dinner on the morrow, to your 
lodging ; to which I agreed, and asked you 
where you lodged ; you said, you had told me 
oft enough, but I had never been so kind to 
come to see you, and then told me where it 
was, which 1 have now forgot, but think it was 
in or near Wild-strcet. After this discourse, 
you know, we parted, and you and capt. Hurst 
left me at Derby-house, and expected me, I 
suppose, at dinner next day; but, I, inde^, 
desirous to be quit of any thing that appeared 
so ill as the business proposed to me, came not 
to you, nor ever heard more of it from your- 
self, or rapt. Hurst ; nor saw you again, till the 
aforesaid lilst of October, This, capt. Atkins, 
you know, is all true ; I appeal to yourself if 
it be not. 

Ld, Shaftib. Come, come, Mr. Atkins, you 
are u seeming hopeful young man, and, for 
aught 1 see, a very ingenious one : capt. At- 
kins has sworn this positively against you, to 
whom he bears no prejudice, or malice, but 
lias acknowledged several obligations from 
you ; and to tell you truly, I do not think - he 
has wit enough to invent such a lye ; be inge- 
nuous prithee, with us, and confess what you 
said. 

S,Atk. I assure your lordship, upon my 
faith, which I am ready to bind with niy oath, 
if you please, 1 never said one word in all niy 
life like it. 

Ld, Sha/tsh, Indeed, we believe capt. At- 
kins to be a man that has loved wine and 
women, and been a debauched man ; but 
whence would you have us to think him to he 
a rascal ? 

iS. Atk, Why, my lord, I would offer this, 
and submit to you to judge how far a coward is 
to be reckoned so. — And hereupon, I related 
at large the surrendering of the king’s ship 
basely to the Turks, and being now a pri- 
soner. To which no answer was given. 

^ Ld, Shi^ib, Pray, Mr. Atkins, what reli- 
gion are you of? 

S, Atk, A Protestant^ sir, and my whole 
family evereo. 

Id. Skitft$b. Did you ever' receive the sa- 
crament, or lake the oaths ? 

S. Atk, - No, sir ; but was under an inten- 
tion to cl6 it on Sunday next. 

^ L^&$€jf, It is indeed time. 

LaPSbqftib, Now, I am sure yon wont do 
it; you cin*t forgive capt. Aikins? 

S ,Aik.J Yes, my lord, I assure yon I can, 
and do ; ^and to shew it to you, 1 also remit to 
him the money lie owes me, about fifty ^ill- 
lings, and am ready to receive liie sacitimeni 
with • dean oonscienop* , I confess I have not 
done it, as not ihinkiiig imjsetf obtiged by any* 
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•mplojment I had to do ir^ aod monjr thou- 
•andt of ray age, (good Proteftams) will lua 
found not to have done it. 

Ld. Shafiib. How long hare yon lived with 
Mr. Pepys? 

S, Atk. Four years last August. 

Ld. Shqftsb, How old are you ? 

S. Atk, Twenty one years, the S9th of that 
month. 

Ld. Shqfiib. Where did you live before you 
came to Mr. Pepys? 

5. Atk. 1 lived, Sir, formerly with ootamis- 
sioner Middleton. 

Lord Shaftsh, Then I am sure he was a 
Protestant ; but now you are brought into bo* 
siness, and have access to St. James's ; 'tis to 
befpared you may be otherwise, fur we are 
apt to suspect people inclining to the sea. 

S. Atk* I never had temptation from within, 
or without, to alter iny religion, and hope 
ill God I never shall.-^l'hen the Duke of 
Buckingham came from the other side of the 
room towards me, and said, 

D. of Buck. Well, Mr. Atkins, I %Bver saw 
you before that 1 remember ; hut I swear you 
are an ingenious man : I see (putting his finger 
to his forehead) the great workings of your 
brain, and would gladly, for your own sake, 
have you declare to us what you know of this 
matter. 

S. Atk. My Lord, I can never say otherwise 
than 1 have, (1 thank your Lordship for your 
good thoughts of me) nor do 1 know one word 
more. 

And to this effect, one after another, did most 
of the Lords of the Committee urge me to 
say somewhat, repeating very often their 
good opinion of me, and their great sor* 
row for my obstinacy, wliicli would bring 
the prejudice to uiyself^ while tiy a con- 
fession 1 could not injure, but advantage 
myself ; Capuin Atkins joining with them 
to urge me to it, with promises of making 
my fortune thereby : I still gave the same 
answer, declaring my utter inability to 
say one word, and avowing I never had to 
captain Atkins. 

Hereupon we were both ordered to with- 
draw, which we did, and after a little stay 
without, they called me again to them, and my 
lord Shaftsbury begae. 

Ld. ShajfU. Mr. Atkins, truly we are, every 
Lord of this Committee, very sorry to be thus 
plain with you, but here being so positive ao 
oath against you, we cannot answer to the 
parliament the doing less than oominktUig yoo 
to Newgate. 

& Atk* What your lordships please ; if yoo 
send me to be hanged, I can si^ oo more, or 
otherwise. ' 

Then they again repeated (heir advices se- 
verally to me, to d^lare what I knew, and 
gready pitied roe in the iB 'fortune which other* 
wise.wobid attend me. I as often repeated 
what I said at first, of my kw^igg nokhing ef 
wM capCainAllMaihid sworn. At last sir 


Philip Howard (wIki stood by all this ^wb8e) 
told me, I could not fiave livetl so long thM 
ill an office of buftinets,' but 1 must know^ (H 
laws of this nation to be such at would britqi 
roe under severe puniblnnent, if I should be 
found to conceal this matter, which 1 am weif 
persuaded you must know of, (says bV,) for that 
i have so seriously and very strictly Saamiiied 
capt. Atkins about it, and I know liC wottld 
not tell me a lye. Besides he hat iitjr trea- 
son to do it towards vou, and being a gCiftle* 
man, son of sir Jonathan Atkins, my nephew, 
otherMise well related, and won’t wiiiit an 
estate of his* father (if he pleases) when lie 
dies, he cant be thought to attempt to do It 
against any body. 1 told him, 1 very vreH. 
knew tiie laws of this nation in that point, 
and as well knew the laws of God to be su'ah 
as would draw a worse punishment upon my 
head, if I could tell a lye, or invent -any thine 
to the prejudice of another man, and that! 
must do, if I said tiny thing in this matter dtl^ 
ferent from whst I have done. ^ 

After this, I was ordered to withdraw, and 
captain Richardson keeper of Newgato, (who 
waited without with the aforesaid Child,)- 
.called in, and a Warrant delivered to him ia 
the following words, for his keeping mo in hfi 
custody, viz. 

<< You are herewith to receive die boiW of Mr« 
Samuel Atkins, for suspicion of Foloniy, 
in concealing the murder of sir Edmund*' 
lory Godfrey, and him safely tukeep, until 
he shall be thence delivered by due course 
of Jaw : and fm* so doing, litis shall be your 
warrant sufficient. Given under our haodi 
and seats this 1st day of Nov. 1678.'* 
(Signed) B tx k i n o u am, 

W'lacHENTca, 

P. Howaris. 

‘^To the keeper of the gaol of Newgate, for 
the City of London, and County m Mid* 
dlesex.^ 

Memorandum. The Deposition made hy 
captain Atkins against me, from whenbe these 
Esamiuataoiis proceeded, gnd my being cote- 
mitted to prison was grounded, hereafter 
lows iu the express words, thereof, as they 
ware reported by the Committee to the House- ^ 
of Lords, and entered in their book, via. 

November 13, 1878. 

<*The Examination of Charles Atkin% ^ei(|^ 
token upon oath More me, one bit ' 
Megesty^s Justices of the. Pagne for the- 
County of MiddleteXf and Ubevly'of Wesl^ 
minster, this Isc of NavembiM^ 1878. 

" Saith, That hi D^iHoose, being 
coorse wUh Samuel /Atkiat, Jclerk"' to 
Pepy% Secretary of the Adroiratly) ilie s^* 
Samud did say, THiat sir Edmondbuiy Oddfrijr 
bad very much vilified hit master, mid that' IP. 
he lived long vrduld be she reio of Min 
whtch thd sm Samuel did ask 
whether he did think *Clii>d to W n man jK: 
courage and aecrecy i » atoll to-totoPMF' 
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Thm the said Child bad lieea at sea, 
htid b^' behaved himself very well, as he had 
iu&rmed: upon which the said Samuel 
brd.this eaannnaat send the said Child to hia 
masterp Idr, Pepys, bdt not to him the said 
S^neeif for that he would not be seen to know 
apy-lbingof it. This examinant did endeavour 
W find out the said Child, but did not meet 
%hh him till the day after this discourse had 
happened betwixt him and Samuel Atkins, 
at the Three Tobacco-pipes in Holbourii, where 
this examinant did cell Child, that Secretary 
Pepys would speak witli him; and the next 
time that tfii»exaininant did see the said Child, 
(afler that he had given him that direction) he 
ttie said Child, did endeavour to engage the 
said examinant to join with him in the murder 
of. a man. The particulars of which, this ex- 
aminant ‘hath declared before the king and 
council, Wednesday last past. 

** Taken before me, one of his majesty’s 
Justices of the Peace for the Cogn ty and Li- 
berty above-mentioned. P. IIowaeo.” 


Upon this Deposition was grounded the 
afcMTC-recited Warrant for my commitment, by 
virtue whereof, capt. Kicbardson carried me 
presently to prison, where 1 remained in a 
rodm of his own hoiise, without having liberty 
to write, to see, or speak with any body, till 
Wednesday the 0th of November, 1678, when 
havii^ well ruminated on what had past at my 
late Rxiimination, I desired capt. Kicbardson 
to acquaint the lords of the.Coinfuittee, that at 
their next meeting I would pray to be brought 
l^.fbre them; which he promised to do, and 
dirt; and on the said 0th of November, 1678, 
being Wednesday, I was carried by him to the 
Committee, consisting of the same Lords as 
before, then silting at the Lord Privy-Seal’s 
ehamber by the Purliaiiient-lluesc, where the 
following nucstions were asked : 

Ld. llati/ax. Well, Mr. Atkins, we hope 
you have considered of this business, and are 
ready to give tis some light in it. 

' Sk 'Atk, My lord, 1 have well indeed con- 
sidererl of it, tuid 1 hope am prepared to shew 
ydur lordships that nothing ts to be expected 
from and so my liberty will not be denied 

Ld. Halifax,' Nay then Mr* Atkins, if you 
aome to that, you must stay till we send for 
"ibapi . Atkins,, ifil be aught you would say against 
bil^ or hik accusation. 

^ A idC.fc. My lord, 1 hope I shall confute him 
id'sky^l circumstancee, which I have better 
cMsiilarod, and clear to you roy timocence^ 

• Id. 'jUmdk Why, jllr. Atkins, captain 
AllSmdediyNts to nS he has nuieh more ngaiost 
TOf%.and:aolPemli^ circuliistances^by vrhioh, 
n|l4ays4.iK>p*li:sMda^. Um^worst man living. 

Sh if> you please, I daam 

lli may baaoor fi>r« 

pUpdfi aliia i was onievnditti withdraw^ mid 
iigglai 0 > Atlaaa bbing aeiie ibr to sir Philip 
pmaois in fieotlaml*Taff}, ;cafiie In nbont 
iwma. amiaBiaeiwg mo. io^tha passage 


leadiag up the stairs to the chamber where the» 
council was sitting,. I observed his countenance 
altered extremely, and took notice of it to him ; 
He passed by me, and Went up the stairs^ and 
staying tliere in expectation of being called, I 
went to him with my keeper, (Mr. Lion,) and 
discoursing together I asked him what in* 
duced him to bring this mischief upon me, and 
whether he designed to ruin me, that had pro* 
served him from it? lie answered, No, no, not 
he. I further asked him, if I looked like one; 
tliat had done or knew of any ipunier; and 
whether he thought in his conscience I did?^ 
No, faitls says he, I dare swear for you for that 
matter, only these words past b^ween us;. 
Well, says Lypu say it was between us, so it is 
impossible to contradict your oath; burQpd, 
you and I know, it was not so. Hereupon, 
after some little other discourse, he went down 
stairs, and I following him, asked him over 
again. Whether he had any thing more to say 
against me, or whether indeed he thought 1 
knew any thing of the murtler? To which he 
answered^as l^fore,) no, not he, he did not 
think it ; of which 1 desired Mr. Lion to take* 
notice; and presently after this the lonls called 
for us both jn, and said ; 

Ld. Sha/tsb, Well, Mr. Atkins, What is it 
you have to say ? 

S, Atkins, I desire, my lords, if you please, • 
that captain Atkins’s information may be read 
lo me, or else 1 shall repair to my menaory to 
repeat it. 

Lords, Do, repair to your memory. 

Then I recited it as it is herein before men* 
tioned, and answered to it thus: As to bis 
positive oath, my lords, about the difference he 
says I told him was between sir E. Godfrey 
and Mr. Pepys, that can admit of no more than 
tny denying it ; and being ready and desirous, 
if you please, to swear to the truth of what I say. 
As to his question. Whether sir E. Godfrey 
was a parliament man or not, and the answer 
he says I should give him, that he was not, I 
am also as ready to depose, that to this minute 
1 don’t know whether he was so or no, and so 
could not make him that answer. Then as to 
the rise of the difierence to be, as he calls it, 

* upon this occasion,’ the last time 1 saw capt. 
Atkins (before sir £. Godfrey’s death) was 
about the middle of August, a little before 
Bartliolomew fair time, and long enough before 
any discovery was made of the Plot ; so pray 
what means be by ^ upon this occasion ?* 
sides, 1 asspreA ymir lordships, I did not know 
till afler the death of sir B. Godfrey, that he 
iCM>k my def^taont, or was etherdrise insM’u* 
knental in discovering any part of the plot| 
and the fim ifetice I bod or it; was from nsy 
rellow derk, Mr. Wolbank, who told me (f 
think on the Monday) in this manner of it: 
Poor sir Bk CMftey ! says I, pray what’s 
the matter with htm ? Why, they iay^ replied ^ 
hoy heis teovdered by the Pepists^ hodi^ been , 
gone from hia house, and not beo^ of ibis day 
or two: Lord^ sqrs I, whe steeldlieili inlMP^ 
deced^ « very gM mtd^ioneit agsBdht naiif t 
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but (says Walbank) the reason of it fvaSj as it 
is said, because he was the first that took tl^ 
Depositions, &c. about the Plot. Upon tlin^ 
^ the I^ords all cried out, they did not believe it 
was possible 1 that liv^ in an utfice of so great 
business, should not hear of his taking the De- 
positions till after his death, since they were 
done, (I think they said a mouth before the 
king went to Newmarket) and carried to the 
council. 1 answered, and industriously asserted, 
what was really truth, that I did not. But my 
lords, 'tays 1, pray suppose (what is so utterly in 
fact untrue) I had said to capt. Atkins what he 
swears J did ; 1 must now declare 1 had- no 

? ground to say so ; and that it must arise purely 
irom my own invention, and if I invented a lye, 
I must Bulfer for doing it ; And pray, my tqids, 
what will come oii*t? Nay, nuy, snys iny lord 
Shaftsbui^, leave us to make the use of ic ; do 
you but confess it, you shall be safe, and we’ll 
apply it. My lord, says I, I can’t do it; 1 hope 
1 never sliall tell a lye to any man's prejudice, 
though 1 meet with ne’er so great danger. My 
lord Shaftesbury answered, Indeed, Mr. At- 
kins, ten then may swear against you, and for 
ought I know nil belye you ; And are you inno- 
cent? You’re most unfortunate, and captain 
Atkins the greatest villain in the world. Pray, 
look one anotlter in the face, (so we gazed 
very earnestly) and my lord Shaftsbury went 
on, speaking to captain Atkins: Come, captain 
• Atkins, confess truly and ingenuously, I{a%*e 
you belyed Mr. Atkins, or no? M^ he you 
may liat'e mistaken ; pray consider it, and re- 
member the injury you’ll do this youn.* man, 
if this be not true: You won’t have more to 
answer for before God, if you should waste and 
destroy an emperor and his country, than you’ll 
have if you wrongfully ruin him, who is in him- 
self as (every man is) a little emperor. Af\er 
this sort my lord Shaftsbury pressed capt. At- 
kins very home, and while he was doiifg so, and 
we looking stedfastly upon each other, captain 
Atkins’s countenance changed very white, 
which 1 taking notice of, and observing lo the 
lords, my lord marquis of Winchester cried, 
Wliere, where ? I don't see it. My lord says 
I, I humbly conceive it is very apparent; I, I. 
where? says his lordship, turning liis heaci 
away: the other lords said nothing. TIten 
captain Atkins haring a tobacco-pipe rolling 
about in his fingers upon the table, threw it 
down, and tfaid. Why should 1 say so, my lords, 
if he had not told me? Thereupon 1 grew in- 
deed angry, and pressed very hotly for my li- 
berty, avowing my innocence with several pro- 
testations; but all was too little. My lord 
bishop of London (whom I took lo be fnore 
tender hearted than the rest) I applied uvself 
to, and talked about my religkm, and or my 
having never goij.e to mass, *nor ever known, or 
seen any priesg in my life that 1 lemembered. 
Heat lass was pleased tu say. Truly,! believe 
yon are a protestant; but tfiit oath is greatly 
against you and he sHItaftrins it positively. 
My lor^ says 1^ it is very stvaage I slioold in- 
vent such a lye to tdl captaia AikioB of my 


matter; I hope I shall not be found so faitblesS 
a servant, when I never in my whole life heard 
Mr. Fepys mention sir £. Godfrey’s name, thaS> 
I remember, but upon an occasion (which I 
mentioned at large) of oiir goinje before btni’ 
about some money lost from Mr. PSpys’s house, 
and then they appeared as great friends Stt 
could be, and shew'ed mutually very great 
pressioiis of kindness and respect, it is strange 
1 should ask him of (he courage and secremroP 
a man I never saw; and as strange to bid bloi’ 
send him to my muster, who will, 1 suppose, 
declare whether 1 ever spoke to him about any 
such man, as 1 am sure I did not, nor could. 
At last, my lord, says 1, I avow to you, Ili|t. 
Pepys never in his life coimnitted any secret to 
me of any kind, nor ever mentioned, upon any' 
occasion one word about sir E. Godfrey. Am 
this your lordship would easily believe, if yoa 
knew how tottering I siand in his opinion, 
having been once parted from him, and at this 
moment 1 believe reinnin under hrs ill appre- 
hension. Why, says tny lord bishop, ore yott* 
given to drink, or dehauchrry ? No, my lord, 
i thank G(»d not. But Mr. Pepys is very se- 
vere in his house, and f'>r the least absence . 
from it without his knowledge, will discard any 
of his servants from his lavuur ; 1 coming very 
young to him, was inclined, throtisth boyishness, 
to too much desire of ease and liberty, and so 
begot and continued his severity towards me. 

While I was thus talking to iny lord of ^n- 
don, captain Atkins was discoursing to the 
other lords, at the otlier end of the room; and 
Illy lord Siiafcesbury observing what we botb 
said, turned towards me, and stopped tny going 
on; Why, you talk, Mr. Atkins, (says my lord) 
it will be made appear, that you are the greatest 
favourite he has ; you read all his letters, read 
to him by night; and what say you, if I Can 
prove, from the servants in your own house, 
that you are reputed a pnpiht? My lord, says I‘ 
10 that, if your lordship can do that, or any 
man in the world, prove I am in the least wise, 
or ever was inclined that way, I’ll be concented 
to be hanged, without saying a word more* 
My lord Shaftsbury eoev then on again ; Pray, 
Mr, Arkrns, What boqks did you use to read 
CO Mr. Pepys? My lord, says I, 1 have not 
lately read any to him ; but formerly I h)ave 
read the Bible, end other good books; some- 
times History, other times Divinity. Never 
any Popish books? No, nevet in my life, I e»ir 
sure your lordship, never any; but, at I' re- 
member, one boot of an English divine’s; about 
their error in their doctrine of transubstentia- ‘ 
tioii, but the book’s name ITiirget. 

After all tlin, I ftmnd I must return to pet* 
sen; I offered bail, wMeh being denied I ^ 
prayed liberty, ttat my sister mighr come to' 
see me; which was granted she should for cm ' 
tifne, Che keeper of the prisoti to be ^ hrmle ." 
she sti^c^ with Wie; and after that I withdral^’;^ 
and captaHi Atkins together; be, at sddD '^1 
-was out, stepped in to the Lordi gg^nyali^laiy* 
1 undMtoo^afterwards) desirM tMr 
ought hare orders tor^bb coekbg to ;ilic) apT’ 
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hit taggeition to chr lords, .he tvould bring tne 
«t04X>iit&is^ which wot grauied he should ; and 
•0 I Wat rtfcarritd to pritooi and remained 
tbm till Friday the 8th of November, without 
haTiog lieard from^ or seen any person, saving 
my sit^r who Game to me the day before, and 
remained in the room half a quarter of an hour, 
with captain Richardson. 

Friday morning, being the 8th of November, 
captain Atkins comes up to my chamber (with 
captain Richardson, in whose lioiise I still re- 
snaioed), and finding me in bed, throws open 
the curtain, and bids me good-morrow ; 1 see- 
ing who it was, leaped out of the bed, and re- 
turning bis good-morrow, called to captain 
Richardson, who was going down stairs again, 
and prayed I might speak a word with him, 
and so taking him into the nest room, For 
Ood*8 sake, says 1 to him, don't leave me a|one 
with tins man, who having already sworn falsely 
auainst me| will, for aught I know, go back to 
the lords, and swear any thing more he lists; 
capt. Richardson answered. The lords had di- 
rected he must, and he must be alone with 
ou: Oh ! pray, says 1, suffer it not, for I vow^ 
won^t speak one word to him alone. Not- 
withstanding this, captain Richardson pulled to 
the door, and left us both together, promising 
to return immediately. The door was not 
sooner shut, and captain Richardson gone than 
captain Atkins wringing his hands, and crying 
with the tears upon his face, said to me. Oh ! 
Air. Atkins, we are both undone ! How un- 
done? says I, Oh Lord ! says he, there's a man 
come to town last night, lay at Mr. secretary 
Williamson's, was examined two hours by the 
king, and has sworn positively against you, That 
ypu were, or were to have been at the murder of 
sir £. Godfrey ; 1 am not, says he, very perfect 
whether. Well, says I, God bless him : But 
how pray, are you undone ? It is I am so, if 
this be true : Says he, (still crying, and laying 
his hand upon his breast) 1 am undone. That’s 
true indeed, says I, your guilt upon your con- 
science, in bringing this falsely upon me, has 
undone you to tim purpose. But, pray, who is 
this man? Do you know him? 1 don't know 
his name, says he, npr ever saw him but once 
before^ and that was in Essex buildings ; the 
woman of the liouse being arrested where we 
were, he and I rescued her from tlie bailiffs. 
It is strange, says I, he should come and en- 
qipre for you and find you out as sooa as ever 
he^cane to .town, and you not know him, tmr 
ever saw him but once* It is so says he; he 
caine me, to enquire about a gentleman we 
had busiaess with before he went out of town. 
Weil, l aniwered, I can't help what he has done ; 

I Ihaiik you for all this, but won't doubt, if 
Iwchsj swear against me, 1 shall appear inno- 
cmiUl am sure 1 Shall, to the last moment of my 
life/ Jhrif , Mr. Atkiii^ ss^s he, consider of it: 
Aty ern^t, Phil. Howard, bid me come to you,. 
U^ ttll ybo ofit, and pray conftss, before it is 
and you repent y^ .<l^d pot; there is 
^ can hiWI you, .but y^r Jbrtfiue may be 

, and what for your 
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master? Pray, says I, why don't you as well 
ask me to forego my salvation? a tliousand 
deaths shall not extort a lye from me ; and 
you know I 'can say nothing : pray, consider* 
you of it, and repair the injury you have done 
me, as well as you can. In the middle ofourdis* 
course, walking together in the room, lie sud* 
denly stood still, and turning toward me, You 
did not tell ipe, says he, your master had a house 
at Roan, in France, neither, did you? Oh strange ! 
says 1; why, have you sworn that too? no, 
not I,‘ replied he, what shcnild, 1 swear it for } 
but you told me so. At which, being greatly 
surprised and amazed, 1 could not presently 
say any thing to him, and while I was silent 
he goes on. And yuu know, says he, you dc* 
sired me to impeach your master about this 
murder, becaU!»e he should keep it off from the 
duke of York. Oh! Lord of Heaven I says I, 
and have you deposed that too ? no, not I, says 
be ; what should 1 swear it for ? but you know 
you told me so. Mr. Atkins, says i, you are 
the greatest villain, and worst man in the 
world, and I am sure you will repent the 
cursed mischief you have endeavoured to do 
me, by your damned false invention and oaths: 
and while 1 was, after this sort, talking to him, 
he interrupted tne, bidding me coii>idcr of it 
against the afceinooii, when he said 1 should 
be called for before the Committee of Lords ; 
and so took bis leave, aiid away. 

In the afternoon of the said Friday, being 
the 8th of November, 1678, capt. Richardson 
sent for me out of my chamber, and causing a 
pair of irons to be put upon 'my legs, he 
searched me, and took what papers he found 
in my pockets, into his possession, and imnie* 
diately carried me to the Committee of the 
same Lords as before at my lord privy-sears 
chamber, adjoining to the parliament-house ; 
where having waited without some time, the 
Lords sent for me into the room, where I found 
a person standing on the far side of the table, 
witli a blackish perriwig, and a campaign 
coat (and whom 1 since understand to be Mr. 
Bediow) ; lie came toward me at my coming 
in, looked me earnestly in the face, saluted me, 
which 1 returned, and so went again to the fur- 
ther side of the table ; and these questions were 
asked and thus answered : 

Ld. 5Ae/?«6firy. Mr. Atkins, do you know this 
gentleman ? 

S. Alkint. No, my lord, I don't know I ever 

saw him in my life. 

Bediow. 1 believe. Sir, 1 have teen you 
somewhere, 1 tbiuk, but cannot tell where: 1 
don't, indeed, remember your face. 

D. of Buckingham. Is this the man, Mr. Bed* 
low ? (Foioting to me.) 

Bedhw. . My lord, I can't swear thie is be ; 
'twas a voting mqn, and be told me his name 
was Atkins, a .^erk, bdoi^ing to Derby- 
House, but 1 canimt swear this is the same 
perton. * 

Ld. JUmdom. Where were you, Mr. Adtins, 
bnMeiiday the 14tb of Oct. lw» between nine 
and ten atnigbl? . 
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& Atk» I cai/t well remember, my lord, but 
I suppose at lioitie, for 1 am seldom outatthaf 
time of night. 

Lcl. London, Were you in the Pall-Mall, or 
that way, that you remember ? 

S, Atfi No, my lord, I believe verily not. | 

^Hereupon, tlie gentleman, Mr. Bedlow, was 
ordered to withdraw ; and my lord Shafts- 
bury calling me to him, said to me ;] 

Lfl. ShafUlmry. Mr. Atkins, if you are. in- 
nocent, you're the most unfortunate wretch liv- 
ing. Pray attend to what 1 say ; I asstire you, 
'tis good news for you. There remains but 
one way in the world to save thy life, and that 
I would have you make use of ; and you may 
do it without injury to yourself, if you will. 
Confess all you know, and make a discovery of 
this matter, and your life shall he saved. 

Aik. My li>rd, had 1 any to make ; could 
I say one word, more or less, in this matter; 
or were 1 at all guilty in any part of it, 1 sup- 
pose you'll please to believe, that the horror of 
my conscience, and the punishnAnt I should 
justly expect from God and man, for such of- 
fence, would lead me to make an ingenuous 
confession, to save my own life, that 1 mi»hr 
tiiereby get time to repent, and beg forgiveness 
from God Almighty. But as I am iiinoceiit in 
every part of what is said about me, I hope 
you'll ueicher advise or desire me to go about 
to wrong iny conscience, or stain my soul, to 
endeavour to live a few moments in this world, 
and to avoid death for a time, which will, at 
length, overtake every bi»dy. I assure your 
lordships, my prayers are to God Almighty, to 
give me grace and strength to go through to 
the last, and rather sulFt r a thousand deaths, 
than as much us tell a solemn lie to the preju- 
dice of any person. 

Ld. Shaftab, Then I tell you what, Mr. At- 
kins, and that I ne'er said to you before ; since 
YOU are so gallant, I assure you, you'll either 
be hanged or knighted ; if the Papists rise and 
cut our throats, you'll he knighted ; if not, you'd 
be hanged. Here's first whut^nu said to Mr. 
Atkins, and then this gentleman's oath, which, 
though nut positive, yet with such circum- 
ttaiices against y<»u, as 1 doubt, whether a jury 
in this case, won't find you Guilty ; besides 
other collateral circumstances there may be : 
And another thing there is, that there are se- 
veral others, well know n to this Mr. Bedlow, to 
have been concerned in it. 

D. Buck, And are here in the House, in I 
custody. 

Ld. Shuflib, And if one of those swear you 
were in it, all the world cannot save you.. 

5. Atk, My lord, my prayers are and shall 
be, that one person may but be detected who 
was really in the murder, and I am sure 1 shall 
be acquitted ; and I cannot soflTer, but from 
the thing's being misplaced. * 

D. Buck, Oh, helL confess nothing, he ex- 
pects a pardon. 

Ld. Shnjtib, ril secure him from that, 1 
erarraot you ; there's three hundred to one. 


IL 1678.— /or this Pepuh Plot. 

iS. Atk. My ]ord,l expect no pardon^ bnt * 
desire death when 1 am found to deserve it s i 
have nothing to trust to but my innocCuce, neat ' 
CO the goodness and justice of God AhnigbCJr^ 
to whom I commit myself. 

[After, this I was directed to withdraw, and 
the Keeper ordered to carry me back to 
prison, which was accordingly don.e.j 

Memorandum, The Deposition made ibis 
8th of November, 1678, before the Lords ^ 
this Comiiiitiev, by Mr. Bedlow, concerning 
this matter, hereafter follows in thu express 
words thereof ; as they were reported by the 
said Committee to the House of Lords, and en- 
tered in their Jounial Book, viz. 

• 

** Die Mortis, 1C Novembris, 1678. 

The £xamtn4Tions taken, November the 
8tb, 1678, nt the Committee of Lords, for 
enquiring into the Murder of Sir Kdraund^ 
bury Godfrey, were read as fallows : 

William Bedlow being sworn in the Lord^ 
House, was called in and examined, saith on 
his oath. That this examinant being treated 
with by Mr. i.eefaire and Mr. Welch, who are 
two Jesuits, about the beginning of Oct. last, 
they oflered him a reward of 4,00p/. if he would 
be one of the four or six that should kill a man 
that wa^ a great obstacle of their design ; be, 
this deponent, promised to he one to do it, 
upon their giving him notice. Afterwards (vix. 
the Friday hef<»re sir Edmuiidhury Godfrey was 
missing) Mr. Leefaire met him, this deponent, 
about four o'clock, in Grays- 1 tin- Walks, and 
nppoiiiteii to meet him uguiii in the same 'place 
abniit four o'clock the next Hay, to do that bii» 
siiiesf : I'hat upon taking the SncranienC to do 
it, he, tliis deponent, should have the money 
paid to himself. Or any friend he should name; 
but he, this deponent, not liking the design, 
failed of meeting biin : The next night after, 
being Sunday, he met Mr. Leefaire, again, by 
accident, in Fleet- street, going into Ked-lioii- 
court, about five o'clock ; Mr. Leefaire then 
desired him not to foil of meeting him Che nexc 
night (being Monday) about the same hour, at 
the Pulsgrave's-head tavern, that he might em- 
ploy this deponent in some other special busi- 
ness ; but this de|>onent came rarer than the 
time appointed, and so failed to meet htitt 
there, but left word at the bar of that 'tavern, 
that he would meet him at eight o'clock ii| the 
cloister of Somerset-house court ; and accord- 
ingly, betwixt eight and nine o'clock, this de- 
ponent came thither and found Lceftifre walk- ' 
ing there, who said, he had stayed almost an 
hour for him; they passed the time there 
about half an hour, I^faire telling him how 
much the Church of Borne and the Pope ^geiw 
obliged to him, and what rewards be tboald 
have for his secrecy and fidelity to them. ' ' 
Afterwards be desired him, this defKiiiattt, 
to walk into the midst of the cpinrt, where 
the said Lecfoire, might,iay sometHiiii^to tMl 
deponent, and nobody over-iitar it; and ihtri 
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1l* told thu d#^onent, thnt the peraoo whom he 
Was to kfllp wah kilMp ami his body then lay 
in Somerset-House and that he did beliere» 
that the excuse wliicb this deponent had made 
him before, fcir* not cviiriing to the intirderinit 
.himp was real; and that he knew his fidelity 
leas such, tkmi he should have half the reward, 
if he would ticlp to carry ilie body to a place 
^here they had cho^e to lay him. 

. This deponent asked to know first. Who 
were to be the persons that were to go with 
him? Leefaire told him, they were himself, Mr. 
Walsh, the lord Bellasis*8 gentlenian, Mr. At- 
kins (Pepys*a clerk,) and one that he harl often 
seen in the queen’s chapel : Then Leefaire 
brought this .deponent by the hand, in the 
dark, through the entry, unto that room, which 
he shewed the duke of Monmouth, and 
knocked softly with hU finger at the door; and 
when it was opened, Leefaire led this deponent 
into it, which was cinrk ; Leefaire then pulled 
a dark Unthorn from under his coat, and 
shewed al small light in the room, where this 
deponent SAW the persons he before-mentioned : 
of whom this deponent knew Leefaire, Mr. 
Walsh, and the other person he saw* <iften in 
the chapel ; and the other two ownerl them- 
selves, the one to be life lord Belhisis’s servant, 
and the other to be Mr. Atkins (Pepys’s Clerk). 

And this defionent saith, That they did 
a((ree to carry tiie body in a clutir to the corner 
pf Clarendon-house, and there to put him in a 
conch, to carry him to tlio place where he was 
iciuiid. Having coiicludeci chii, they agreed to 
carry him otf at tleven of the clock the same 
liignt : Then some of ihern turning about, they 
ihrowed otF a cloak tluit lay upon him, and 
•hewed this deponent the body. This depo- 
nent asked them, %vha it was ? They told him, 
it was an old man, that belonged to a person 
pf quality, who had taken some examination: 
tending to the discovery of their design. This 
deponent asked them further, Why it was not 
proper to kill tlie person of quality himself ? 
.They answered. No ; for this man had the ex- 
mminations in his own custody ; and that their 
design of getting him thither, was to get him to 
•end for them by fair means or foul, and then 
they did not question, but the next examine, 
tion would be so contrary to that, that it should, 
upon their trials, appear two several stories ; 
end when they should be brought to trial, up oi 
the latter examination, they would produce the 
former to contradict it, that it might seem p?ir- 
tiality to the world : Upon which reasons, this 

dtponent seemed satisfied, and asked them, 
Wheat they kilted him ? they told him at So- 
meraet^iioose. Then this deponent begged par- 
don for half on hour, and he would wait upon 
tkem agiiin ; but this deponent went away, 
tad came no more; But the next day, about 
tfiewet of the clock, this deponent met Lee- 
frire by accident, crossing LiiicoInVlnn-Fields, 
qiwilhen they went loisetber unto .the Grey- 
Imnd taeemin Fieet-atreet ; Leefisne (putdiig 
Ua cane ii|ft to his nosi?) said, lie hud Homeiliiiig 
W 9tg to Mm s .Letfaica thm chatted this de- 
3 


ponent for not coming the last night,.accordiiig 
l^to his promise; this deponent told him, Ue 
was not willing to come, because he knew the 
person : Leefaire then asked him. Who it was? 
This deponent told him, it was justice Godfrey ; 
Leefaire then acknowledged it wm so, and he 
was wilting to dispense with this deponent’s 
not coming, if he would assure him of his fide- 
iiiy. 

** This deponent then asked Leefaire, How 
they got him thither, and where they found 
him ? XiCefaire told him, That himself, Walsh, 
and the lord Bellasis’s gentleman, met him by 
the KingVHead inn, in the Strand, crossing 
the street, in the evening, before five of tbe 
clock, and told him that if he would please to 
go with them so far as Strand- Bridge, they 
would bring him to a place near St. Clement^ 
church, where there were a company met, prin- 
cipal plotters of that design, against the xing, 
and there (if he would go presently) he might 
take them, and the principal of their papers ; 
he answered. That he thought it not conve- 
nient to go In'iiiself, but he would send his war- 
rant, and the constable : They told him, If he 
did make so much delay, they might be gone ; 
and that if he would walk up so far as Scrand- 
Bridge, one of them would i^o and call a con- 
stable to him there, and he might give his order 
presently : Whereupon, he walked with them 
so far as Somerset-house, and there they made 
a halt : They told him, it would be less ob- 
served, if he walked in Somerset- house, than to 
stiiiid in the street ; and thereupon, two of 
them walked in with him, and the other pre- 
tended to go call Si constable ; and when they 
had walked a turn or two in the court, two 
more persons came forth, and shewed him into 
a room, and when they had him secure there, 
they held a pistol to him, threatening, if he 
made a noise, they would shoot him, but if he 
would answer their expeotations, they would do 
him no harm. Then they asked him to send 
for those examinations he had taken about 
those chat were committed ; he answered, 
’1 hey were not in his power, for he had sent 
them to Whitehall. Upon that, and refusing 
to answer other questions, tl>^y seized him, 
and Milled him with a pillow, and so they 
thought he bad been dead ; bat coming into the 
room some time after, they found him strug- 
gling, and then they strangled him with a long 
cravat, (which cravat this deponent saw the 
Monday, at ni^ht, about his neck). Then this 
deponent asked Leefaire, Why they carried him 
into the fields? Or what they designed by itf 
lie answered, that they had made a wound in 
Ills budy, and laid his sword by him, that it 
should seem lie had killed himself ; and that 
they did not question, that the discovery of 
killing him would ever have been made ; nei- 
ther did they doubt, but that their design would 
have itl efiect. Then Leefaire told tliis depo- 
nent. That ns he would be answerable tp Christ 
Jesus, at tlio last day, he should be faithful to 
the cause ; and so they parted. 

** The tame cimei Mr, Atkina being called in 
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Wim Mr. Bedlovr, Mr.. Bedlow saiUi, Tiuit he 

ia «U thing^s, wry like the penon he iiiH 
the room with sir Edmundbury Godfrey’s ' 
body ; and he doth verily tietieve it was 
him that owned himself to be Pepys’s clerk ; 
but becmuse he never saw him before that cimOf 
he cannot positively swear it, but he doth 
verily believe him to be that man.” 

On Friday, the aforesaid 8th of Nov. in 
the evening, 1 was bronght back to prison in 
irons (which I kept on till the Monday follow- 
ing, but were then, by the favour of captain 
l^haidsoii, takm off), and remained that 
night in cape. liichtird^n’s house; the next 
day was removed thence into the Press-yard, 
where I continued kept very close till Monday 
the lltb of November, 1678. 

Monday morning being the 11th of Nov. 
captv Atkins made me a second visit, and saluting 
me with the good-morrow, asked if I had been 
before the Lords ? I told him, Yes 1 was, last 
Friday, and saw a person there 1 knew not, 
nor he me, nor did he swear any thing (that I 
knew) against me : Ay, says be, but he has 
since that, in the House of Commons, on 
Saturday night, swore, that you were at So- 
merset-house when sir £• Godfrey’s body Jay 
there ; and my uncle, PhiL Howard, bid me 
come to you, to tell you of it, that you may 
consider, and confess what you know before it 
be too late. After wliich sort he earnestly 
seemed to press me to say somewhat. I told 
him, My last breath (if I suffer) must and shall 
agree with what 1 said at first, of my being 
unable to say any thing of this whole matter, 
more than the unborn child. Pray, capt. At- 
kins, who is this man ? Why, says he, his 
name is Bedlow. Who is he, pray? Is he a 
man of any good fame i No, answer^ be,l think 
of no very good fame. Do you know him, 
pray ? Yes, says he, 1 have known him three 
or four months, but have no very great ac- 
quaintance with him (observe, he at nrst told 
me, he never saw liim hut once). Pugh, says 
be, £ do not believe a word he says ; they are 
all shams ; he is certainly hired by those that 
did it. Do you think so, says 1? Ay, ay, 
says he, trouble not yourself about it. And 
so he took his leave of me ; telling me, he be- 
lieved I should be called again before the 
Lords. 

The next day morning, being Tuesday the 
12ib of November, four genuemen of the 
House of Commons came to me to Newgate 
(two of whom only I knew, Mr. Sacbeverel, 
and oel. Birch), and having sent for roe to 
them in capt. fticliardsoii’s houset they told 
me the occasion of their coming, and in what 
a desperate posture my life lay in, so as theve 
soeined no possibility to expect the saving of it, 
but by pouring myself out in p oonfesaion to 
them : and so aggravated the mqrder, with its 
(iiideri) U1 ctroumstancts, and asked ipe> wiiat 
I had to say ? I first told them, I heartily wisb^ 
ed t could give them any light in it, I should 
deem myself vtiyjiappy, tobesoenablcd to ac^ 
you Vfv 


quit iMself of the dami owe to. fait 
and the interest of tSis natfen; but I igap ' 
purely innooent, %pd wluttpyer liath bimtliiloiiA 
against me (l«t itbe tupre or fessi^ .and b/OM^ 
or fewer bands)* might with the same trui^ia 
sworn against a man who never arf|iy||^fats sino 
York ; So desiring their patience, 
over to them what had happened amy seveial 
examinations before the Lords. Pbey asked 
me then. Whether 1 knew one Wdeh, or 
Prichard ? I told them, No, nor ever heaid 
of them that 1 remembered. Whether I ie« 
membered no circumstance on MondM about; 
a dark lauthorii ? My answer was, Ne| timt 
I had not seen one, as I remembered, many 
months. Whether I was not then at Somerset* 
housed I said. No: neither tlien, nor any 
time before or since in my whole life. How, 
and where, T spent my time the ^turday, 
Sunday, and Monday, the IS, Idth and 14 of 
October ? X answered, I could not presently 
tell, but could soon recollect. They told me, 

1 did not seem to have so ill amemory. I said, 

1 supposed most would be found to have ns ill 
to answer such a question. Some otlier little 
questions they asked, and 1 made true answers 
to, though not to their satisfaction; and so 
tliey left me, asking me over again, just ae 
their departure, very seriously, if I knew any 
thing of the murder, or the plot f I avowed 
with several asseverations, I aid not. 

Upon my returning to my chamber, I con* 
sidcred, and brought to my perfect remem- 
brance, how £ had passed almost every hour 
of those aforesaid three days: And so I re- 
mained there without hearing from, seeing or 
speaking with any creature, till Thursday the 
511st of November, 1678. 

On Tuesday morning, being the 19tli of 
November (in the interval), my keeper comes 
to me, and bidding me rise, and dress inysslf, 
which X accordingly did, lie puts a greet pair of 
irons on my leg, and told me, X must go then 
to have my trial at the King’s-beuch bar. 
Lord, says I, X wonder 1 had no forehand no- 
tice of it ; I have no witnesses ready : He an- 
swered, He could net help it, but go 1 must. 
After 1 bad been ready about an hour, expect- 
ing their callingjme down, my keeper comes up, 
and informs me of the mistake, the order being 
for one Mr. ftaley to be brought op, and not 
me; but that on the morrow I sliottfd prepare 
to go. The morrow comes, 1 near noUiif% 
of It. • ‘ 

The following day, being Thursday tlie 3 1st 
of November, my sister and agpotlpman of my 
acquaintance (baviiig relation to tbe law^ Mr. 
Hayes, came to see me with a keeper, by 6r^ 
der from my lordrChief-Justice^ and brought 
me ill newt of wbat Bedlow had sworn aMinst 
me, and the Ut|le hopes the^ remained }J* 
ing my life ; but that they were doirtg all th^ 
could for me, towards the making my defence, 
and so shewed me a paper they had drawn np - 
(by collections they bad made firom sevefnl 
people in whose company.l spent tbe rime), of 
5 C 
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tiidkKdg ni 9 cnnsider wtuu I Imd to taji for chat 
.|»f j C^Icil Would foe ill a ifajr 6r two. 

Accordingly, having the use of pen, ink 
jpnpcr given me, by order from my Lord^Chiaf- 
Jutfiice, 1 net npou drawiag ap in writing, what 
1 had to Sfiy in my defence, and' did it in a lit- 
tle time as well as 1 could. In the mean while 
a grand jury was summoned, and a bill found 
^ainat me at the KingVbench, for a principal 
in the murder of sir Eduiondbury Godrrev ; but 
{upon what occaaion l know not) my trial came 
not on. thia term. Presently, aAer it was over, 
cgpt. Richardson sebt for, and took from me 
(by order I suppose) all the papers I bad drawn 
up preparatory to my trial, and carried them 
(I have great reasun to believe) before the com- 
mittee of Lords, who, I suppose, from thence 
having learnt who were the witnesses I sliould 
have to prove the expence of the evening on 
Monday the 14th of October, the very time Mr. 
BecUow accuses me to liave been at Somerset- 
house; found out where they lived, sent for 
them by a messenger to attend them, and in 
Mr. BedloW*s presence, and the king’s counsel, 
having put them all to their oaths, examined 
them dislinetly and crossly, about all they could 
aay relating to me, and my passing iny time, 
where, and with whom, on the said Monday 
niglit. ^ 

I remained in prison till the following term 
(two sessions of gaol-deiivcry having passed), 
beginning the of Jan. 1079, and desisted 
iVoiii nifiviog in court for luy trial, till the lat- 
ter end of it, beiu*; in expectation I should he 
brought to it without trouble or charge to tiiy- 
aulf. 

Biit^finding no iotentiuti, or preparation for 
it front the Aitoritey-General (whom we con- 
suited in it, und desired not to oppose us in our 
motion in court for ‘atrial^ on Thursday, being 
Che 6t1i of February, wmonon was made for nty 
being tried before the end of the term, end 
granted ; the king's couaserdeclariiig their be- 
ing ready on his part : parsnant thereto, ano- 
ther motion was made, Ihe next day, being 
Fridn'y, for nijf being brought to the bur On the 
tnoitotr after to be arraigned, in order to my 
trial. 

Accordingly. on Saturday morning, 1 was 
brought thither and arraigiied upon a bill 
ftramd against me, just before my ooming to the 
bar, as accessary to the murder of sir God- 
frey : Aftor the iojEiicUiMHtt was read, I asked 
the court toy trial would edme on f And 
tews aoswerM mf Lnrd-Chief-Jusltfoe, that 
be tbdi^t on IMpMay: Then X moted his 


ofLondon, relating to mjr iflair; nnS’bad fbr 
answer, that it was not proper to grant a role 
of court for it ; but they doubted not, if I Iwd 
the Attomey-Generml. etteaded mbodt it, be 
wouM'See 1 Himild receive all that was just and 
fit for me ihereia. After 1 had done speaking, 
my Lord-Chief-Justiee asked, if I was, or ever 
had 'been a papist? To which answering No, 
I was directed to withdraw, and so went back 
to prison. 

OnMondnymomiog'I waShrou^t again to the 
Rencii-bar, in company with Mr. RiU, Greeit, 
and Berry, three persons accused by Mr. 
Prance, as actors in the murder of sir E. God- 
frey, and after a short stay there, the court di- 
re(!ceri I should be carried aside, till the trials 
of those three persons were over; and accord- 
ingly I was so. About three of the clock in 
tlie afternoon, their trials being ended, I was 
called to the bar, and my Lord-Cbief-Jastioe 
told me, their frialshad taken them up so much 
lime, and it being so near the end of the teim, 
I must he content to stay • till the ssesione for 
mine ; and so asked me if 1‘had bail ready, md 
iny liberty should be had thereupon. I an- 
swered, I was belter prepared for my trial, 
than with bail, and insisting upon the hardship 
I bad endured in along imniisonment, earnest- 
ly begged for roy trial, llis lordship told me, 
i j»eir business could not all be put off for mine, 
and I must be 'contented. I thereupon was 
proposing bail to the court, while captain 
Ltoy4, one of my witnesses, stood up and told 
them, he was, and had been detained a conu- 
dcrable time in town to give evidence for me, 
and could not possibly Im in England at the 
next sessions; which 1 also backed with assur- 
ances, that it was his and several other of ipy 
witnesses cases, whose occasions iodispensably 
called them away : Upon which, the morrow- 
morning, very early, was appemted * for *my 
trial, and so I.waamreoled to withdrasvi and 
went back to prison. 

On the morrow-moming, being Tuesday, the 
llth day of February, 1679, I was according- 
ly brought to the bar, and arraigned with two 
Indictments, one as principal, the other as ac- 
cessary to the murder of sir Bdmoodbury Ood- 
fray, and after a very full hearing of the Evi- 
dence against me, and being suffered to say 
very little of the great deal of matter I bad* to 
urge in my defence, die jury (who were all 
gentlemen of quality oftha county of BGddle- 
idx), widiotat stirri^ from the bur, gave their 
verdict in. Not Gumy : And I was tteito j i ^ 
immediaEttiliy to bediadiiriei^ 
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The Examination of Captain William deceased, relating 

to the Popish Plot; taken in his last Sickness/ by Sir Francia 
North, Chief Justice of the Court of Comm'oii-Pleas. Togetlief 
with the Narrative of Sir Francis North, at the Council-Board: 
and the Letter of Sir Francis North, to Mr. Secretary Jenkins, 
relating to this Examination. Perused and signed to be printed* 
according to the Order of the House of Commons, by me; 
William Williams, Speaker.* 


The Examtitation of Capt. William Bbplow, 
taken i^n oath the Lord Chief 

Justice Nortbf at Brirtol, on Monday the 
16th of Augult, 1680. 

Examinant saith» That the duke of York 
hath been aoi far engaged in the PIciti as he 
hath seen by Liters in Cardt^ial B<trbarini*s se- 
cretary’s Studyl that no part that bath been 
|>ro'red against an^ man already, that hath suf' 
titred, but that to tlie full those letters have 
made him guilty of it ; all hut what jeended to 
the king’s death. And at Rome I asked Father 
Anderton, and Father Lodge, two Jesuits, 
What would the duke do with his brother when 
be was king? and they answered luo, They 
would find a means for that ; they would give 
Mai no trouhie about it. Then i told them, I 
believed the duke loved his brother so well, be 
would sulfer no violence to be done to him : 
they said, No ; if the duke could be brought 
to that, as he had been religiously to every thing 
else, they might do their work ; their other bubi- 
nesa was readv ; and they might do it present- 
ly. But they anew they could not bring him 
to that point, but they would take care for that 
themselves. They had not begun with him, to 
leave him in such scruples as that, but they 
would set him into his throne, and there be 
should reign bliiid-foM three or four days ; fur 
they bad settled sonie.thc’y should pitch the ac- 
tion upon, should clear their party, and then 
aboulo fiy upon them with the sword of re-, 
venge. 

And this Examinant doth further add, Th»t 
the queen is not|to tlits examinant’s knowledge, 
nor by any thing that he could ever find out, 
any way concerned in the murder of the king, 
but bereiy by her letters coneentiiig and pro- 
mising to contribute wliut money she could to 
the iocrododitt the Catholic Religion. Nay, it 
was a great while, and it nfade her wgep, lie- ; 
fore she could be brought to that. 

Aug* 1680^ William Bedlow. 

(Curam N?>aTH. 

* Betjlpw bavipg^beep so remarkable a mU 
mmm, in the Several T^ais Popish PloL it 
4 thought j^per tp mart beire what he oe^ 
ckied upqn .0^6 ^ 

JSmhf hif dafub, (wbiab hi^ 


The Naesative of sir Fuakcis Norik, IwomI 
Chief Justice of the Common- Picas, at Uie 
Council Board. 

I At my first coming to Mr. Uumsey’s lioii9e» 
nhere 1 was to lodge at Bristol, upon Mondiiy; 
the 16tli day of August ip the aft ernoooji being 
the first day of the assizes, sir John Knight dame 
to me, ami said, That Mr. Hedtow lay danger- 
ously ill of a fever, and had little ho|*es ol life ; 
and dc-sired that I would give him a visit, that 
he might impart something of great coiise* 
quence to me before his death. I told him, I 
would give him a visit that night after supper^ 
about nine o’clock, if I might hc^satisfied uf 
two things : 1. That there was no infection 
in Jhis distemper ; 2. That the time would nof 
be inconvenient, but he might discourse to me 
without prejudice to his condiiion. Afier a 
kittle while, two physicians cuhie to me, ami 
assured me, that there was no danger of infec- 
tion, and that the time F had appointed would 
be most proper ; fur commonly he took iiif 
repose in the afternoon, and at nine o’clock hq 
would, ill all probability, be rtTrestu-d, and fit to 
discourse with me. Iiicreupon, 1 declared niy 
resolution uf going, and desired the company of 
the two sheritfs, and my brother, Roger North, 
Hiid appointed my marshal, William Janes, to 
go with me . As we were upon the way, Mr. 
Crossman, a minister in that city, told iiie^ 
Mr. Bedlow had desired him to come with me 
to him : F said, It was very well, and 1 should 
be gUd of his company. Whereupon we went 
all together : and being come into the room 
where Mr. Oedlow Ifiy, I saluted him, and said, 

I was extreme sorry to find hi# so iU ; f camd 
to visit bim upon bis own desires : 1 did ima- 
gine he bad something to impart to me, as a 
privy^counselior, and therefore if he thought 
fit, the cfonpaiiy might withdraw. . Ue loM 
me, that needed not yet, for he had much to say 
which was proper for the company to hear : 
and having saluted the Sberifis^ tod Mr. Crosse 
mail, he dtsoouned to this purpose. 

That be looked i^n himtolf as a dying man, 
and found within hunself that he could not iaot 
long, bus muss shortly, appear before ilie Lord 
of iiosts, iogjwa an oocoiiDt of all his Mtione. 
And bemuse many persons had made it their 
business to and deride tiie Pfot, he did, 
jibr the satisiaction of the world, there declacu 
hpoD thg isUh of s dying roan, and M be bup^ 
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for Mlviitiony That lahatcver he had testified 
c6neeniiiig the plot, was true ; and that he had* 
wmtged no.mtiti by Ms testimony, but had 
tMUMdrather under than orer .what was truth ; 
that be bad nothing lay upon his conscience 
upon that account; that he should appear 
cheerfully before the Lord of Hosts, which he 
did verily believe he must do in a short time. 
He said, he had many witnesses to produce, 
wlio would make the plot as clear as the sun ; 
nod he had otlier things to discover, which 
drere of great importance to the king and the 
coontry. Hereupon, he making some pause, I 
told him, TJie plot was so evidently made out 
that no reasonable man, no protestant, I was 
sure, could doubt of the truth of it : but he 
ought not to iMve concealed any thing that 
concerned tlie king so highly ; he ought to 
discover his whole knowledge in matters of 
treason, that traitors may be apprehended and 
secured, who otherwise may liave opportunity 
to execute their treasonable designs. To this 
Jie replied. That much of that t^ich he had 
not discovered, was to corroborate his former 
testimony, that he had concealed nothing that 
was absolutely necessary to the king's preser- 
vation;* that he thought it not fit to accuse 
^more persons^ till he had ended with^those 
whom he had already accused. He expressed 
grSat grief and trounle at the condition of hts 
poor king and country, (so he termed them) 
whom he knew at that time to be in imminent 
fliingrr from t)ie Jesuits, w ho had resolved the 
king's death ; and he was sure they would 
spare him no loiter tlian he continued to be 
•kind to them. He said, he was privy to their 
instillations at Salamanca and Valladolid, 
where they used to observe the favourable con- 
juncture they had to introduce their religion 
juto England ; which consisted in their having 
a head, who must be set up, whatever came of 
It ; and, if they let slip that opportunity, they 
should never have such another; for without a 
head, they could do nothing. He said further 
he knew the wickedness and resolution of the 
Jesuits ; they struck at nothhig to compass their 
own ends : they had attempted to poison hiroj 
but he had escaped. 

- When he had finished this discourse, (wliicl 
lasted aboat a garter of an hour) 1 asked him 
if the company should now withdraw ? Anc 
he said, Yes; and ordered his nurses to go 
out, and only hie wife to stay to tend him 
and tliereupon, all went out, saving Mrs. Bed 
low, myself, and my servant William Janes. 
Then I told him, 1 taught it convenient that 
what he should then say unto me, should he 
upon oath : he replied, that it was necessary 
k slKHtld be so ; and called for a bible ; but 
my Mrvmnt boVing brofught a book with liiiii: 
administefed the oath to him ; and laying hit 
papar upon a diailr by the bedside, wnt down 
bis depmeiea as be delivered it. 

. When Mr* Bedlow ba^ iroocluded, and said, 
That waa all be had to inform me of, I took 
the paper, and read k over Astinctly to him 


io ihe ffViab 

nd he approved it, and signed ft, laying the 
paper upon a pillow. 

I thought it not fit, considering his condi- 
tion, to peiplex him with questions, but took 
‘lis information as he offered it, and held no 
liscourse with him when the company was 
vithdrawn, hut concerning tlie true setting 
lown his depositions ; and when he seemed to 
>e weary,* to mind him of taking cordials, 
vhich bis wife readied to him as he desired 
;hem. 

The next day, Mr. Bedlow's bi:pther came 
:o me, and told me, that his brother desired a 
copy of the Deposition be made before me : 
but 1 told him 1 had well considered it, and 
could not give him a copy without the king's 
leave; but I would move the king in it, and if 
he gave leave, 1 would take care to send one 
to him ; and Mr. Bedlow's brother then told 
me, That it was his brother's desire that I 
should represent to his majesty bis condition, 
and that nis sickness was very chargeable ; and 
move his majesty on his behalf for some supply 
of money for his subsistence; which 1 pro- 
mised to do. 

This is alt that I can recollect of what passed 
upon this occasion, and is in substance true ; 
but the very words, or the order, 1 cannot 
positively remeniber. Fra. Nortb. 

To the Right Honourable Sir Lyooell Jenkins, 
one of his Majesty’s Principal Secretaries 
of State. 

** Sir; I always intended to write from 
hence, to pay my thanks for the whole circoit, 
which was much more pleasant, by your fa- 
vour of bolding correspondence with me. But 
now I have business of some importance : for 
as soon as I came to this city, I received a 
message from Mr. Bedlow, by sir John Knight, 
that he being very ill, and, in the judgment of 
physicians, in great danger of death, had some 
nosiness of great moment to impart to me. I 
knowing the man, and the season, would not 
refuse the ;>Biiis to give him a visit ; and being 
satisfied by physicians that there was no con- 
tagious quality in his distemper (though I did 
not much fear it), 1 went well accompanied ; 
and in the presence of the company he de- 
clared, That whatever he had said relating to 
the Plot was true; and he beinjg a dying man, 
bad nothing lay upon his conscience upon that 
score. The greatest trouble he had was the 
danger the thing (whom he loved above all 
things) was in from the Papists at this time, 
who would attempt his life at soon as ever he 
should cease to be kind to them ; and many 
other expressions of this kind. After this, £ 
asked, if he bad any thing to impart to me in 
private: he told me, be hkd. And having 
made the eempany withdraw, all but my cimk, 
I took the enclosed examination upon oath. 
You inav imagine I was not edirious to pcratec 
him with questions : I took it jnu as he 
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vered it. Of wb»t signification k will lie» I ( comnaands. Your most humblo and faithful 
leave to wiser men. 1 think my duty it to sendT aorrantt ** Faa* NobtBa^' 

if to you, that you may inform his majesty of Ten at night. The Cf>py endosed is 

the trntli. I snaU wait upon you at Windsor, hosiily and ill takem 1 shall bring 

upon Sunday neat, to receive your further the original with me.’’ 


The following curious Passages 
UY MPI.E, as Extracts from 

Extract from the Lord Keeper North^s tnanu- 
script Memorandum, 

** 1st. The parliament was to meet the be- 
ginning of October, and the discovery was in 
the middle of August, time enough to blazon it 
iibroad to irritate the minds of men, but not to 
do any thing for the trial. 

yd. Dr. Tong (the first mover) would not 
hare it exposed so much as to the council 
before the parliament met, but said it was fitter 
for the parliament : and when it was objected 
that Papists might kill the king in the mean- 
time, he said, care should be taken, for that 
they should be watched so narrowly they should 
not be able to do it. 

** 3d. I'here was but one witness before the 
parliaraciit met, which is not sufficient in trea- 
sons, so the council could not order n trial, 
though they might commit, except in case of 
Coleman, whose letters were produced under 
his own hand. 

“ 4th, No lord or person of quality, but 
only inferior people and priests were named 
before the parliament met, that the court might 
not be startled, hut might engage in the prose- 
cution of those despicable people, for whom no 
man would liave regret, but they might be 
bountifully thanked for it by the House of 
Commons. 

5th. To make the ministers of state less 
suspicious and more easy, they were courted, 
not only in the applications of tlie discoverers, 
but in the discovery, viz. that the Papists in- 
tended to kill the king, duke of Lauderdale, 
duke of Ormond, &e. which made the earl of 
Danby not only give way to the prosecution of 
it, hut to press the l»elicf of it in all places and 
to all persons ; and the Duke of York was not 
only acr|uitted of all design, but was to. be killed 
himself if he did not comply. 

In the month of September it (the plot) 
had its full course, and so much rountenanre 
at Whitehall, that a great many thought it a 
court stratagem to pretend fears and dangers 
to keep up the artny that had been raised, and 
was* by act of parliament to he disbanded 
bef(ire‘36th August. ' 

** And wittiin a little time, by the murder and 
exposing the body of sir £d. Bury Godfrey 
in the middle of October, the violence end rage 
of the people was grown to that height against 
the Papists, that no reason odoM be heard, but 
every foolish story against them passed for 
gospel ; and when all force seemed brat i^inst 


are publtshe<l Jjy Sir John Dai.^ 
Lord Keeper North’s MS. 

the papists, it was reported sir £d. Bury Ood-^ 
frey was sera last at ^merset-IIouse, amt by 
others at Amndale-House (the Duke of Nor* 
folk’s ;) it was also whispered that he was seen 
at the Cockpit (cite earl of Danby’s) and 
threatened by the earl of Dauby. 

Jt was ciinuitigly done to spread these 
reports, that it might be known what these 
persons could say inyicfcncc of themselves, and 
that they might be ready (especially thOOcMsk* 
pit and A rand ale- House) to toss the fire from 
one to the other. It was wondered at that tlw 
Lord Treasurer was so soon glanced at, who 
had been so earnest to follow the discovery* 
But alterward he was found to be forward in 
it to carry it to the parliament for fear lie 
should he struck at directly, and it should find 
belief. It is certain the Church of England 
men joined in this cry as heartily as any else, 
for they were always most eager ^inst 
Popery, although they had friendship with' the 
Cavalier Papists, anti niatiy considering men 
seeing an army kept up against an act of par- 
liament were really zealous that fetters might; 
be put upon the king, and therefore would join 
in shewing nny discontent* 

By this means tlie outcry was so very great 
that the court, who thought before, they 
might play with the plot, now saw plainly it 
would be no easy matter to get rid of it, and 
therefore it was thought thb best way to shew 
a confidence in this h»yal House of Commons, 
who would be sure to take notice of it them- 
selves ; and therefore the king mentioiied it 
in his speech at the opening of the session of 
parliament as a plot of the Jesuits, but with 
that caution that be would leave it to Jaw, and 
give no opinion of it for fear of saying too little 
or too much. 

And therefore it was an unpardonable 
folly to give force to a design that was formed 
and conducted by the opposite parly, as this 
must be concluded to he.*’ 

Extract Firsts 

They let none know the bottom of tlie ac- 
cusation ; for then no further use can be made 
of it ; but they let the people press to haveit 
searclied to the bottom ; and then tliey cen 
manage and improve it as they please, and 
bring whom they will into the snnie; andet 
first the discovery most not be made to the" 
ministers of state, but to some iustieepf panne, 
miqrer ef a great city,' as l4ioaHMi, nriiiol,d(m 

or committees ef pafliamrat mt ihe better * 
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CMipief %ad that it may not ba tuppretsed^ and 
they taka earn to have tome forensical fdoUtt^a 
faiwyoity vviK> slwUmatinge and direct tlie accu- 
tatioiMH.fO a« they may he skiUiil and agree with 
Ibetulftoflaw/* 

Extract Stxond, 

^ Godfrey’s murder they ahull contrive as a 
.ftfatogein of mischief: so that if there t^e two 
or three adverse parties^ they may all be thought 
guilty. Then will they, to avoid the odium, 
quarreli and lay it upon one another ; and lay- 
ing it upon which the faction plcasetb, they 
f htU h^ the h^ of all the rqet.’^ 

Extract Third, 

** They took advantage of Popery by a good 
law to exclude the Popish Lords out of par- 
liament, and by working upon some great fa- 
milies to couie into the Church of England, as 
Norfolk’s heir, Shrewsbury, Cardigan’s heir, 
I^HOley, £ec.” 

Extract Fourth, 

And the anti-court party was very fureat 
even in the court itself : and all trimmf rs then 
were eelled the party volant in the House of 
CommooSy and now declared and voted against 
the court in ail things; and no v/onder; for 
the king’s affairs were looked upon at home as 
very declining, and most men thought if there 
should break out any troubles, it might endan- 
ger the monarchy ; and men were willing to 
he safe at least, if they could not find dieir 
account la a dianga.” 

Extract Fifth. 

** The most loyal pretence that ever was 
thought of was that of the king’s safety : who 
could be sure of that but sucE as had him in 
possession ? which di/ectly tends to his de- 
struction.” 


Extract Sixth, 

The republicans applied themselves to all 
methods of sedition, and were so open in it 
that they had public councils for carrying it 
on, as the King’s Head club in Fleet-street 
was, (though I doubt not but they had cabals 
ofa more dark and dangerous nature) and 
many oofihe*lHiuseB both in cuy and country 
wliqre they vented news and Jibcb, and pro- 
ceeded i^ith that success, that in 34 hours they 
could entirely possets the city with what reports 
they pleased, and in Jess thau a week spread it 
aU over the kingdom. 

They could give out that any man who was 
averse to them was a Papist : arfd when the 
king di4>any tlniig pleasing to the people, they 
would discredit it before' it could be known ; 
and could pat what colour they pleased upon 
Ibreign affairs, which they did by the help of 
fbrcign ministers. They had correspondents in 
ilk parts of the kingdom of the most active 
ind greatest credit, so that when any mem- 
bers of parliement were to be choseii,. they 
codd disgrecc eveiv loyal person, and rcqom- 
meod wfacm tbeypleesed ; and they were most 
MaiUioiii ia pariiement time, when by having 
dkrcti rnemlim HI theilr eouacile, and those 
vrtto were not membe being idways iiear the 
hMM p amu Mii^ Umomid witfi nows tl^ had 


fitted for the time, nnd arguing the questions 
^hat were ia debate in the House, and taking 
care that all tlie members should be minded 
to repair to their seats before the question 
should be put. . , 

By these means they influenced elections 
not only in the country, but upon disputes in 
the house. And they came to that boldii^s, 
that when this parliament could not be pre- 
vailed upon to pass an act of comprehension, 
or to undermine the crown, they possessed the 
penile that it was time to dissolve them, that 
the iniuds of the people were changed since 
their choice, and that they were a grievance ; 
and were about to have grand juries to repre^ 
sent it to the judges at Uie assizes ; but that 
was not ventured for foar when the parliament 
sat it should be punished. But upon a proro- 
gation of more than a twelvemonth, they at- 
tempted to have the parliament declare them- 
selves dissolved; but the members would not 
drive that nail into their own fleshy w^ich set 
the game a little back. 

I thouglit it wonderful that when these 
tilings were visible, the House should suffer 
such a combination of men to sit openly, who 
made it their business not only to traduce the 
king’s government but even their actions : and 
1 concluded that when they were so negligent 
of their own frontiers^ and did not preserve 
tfieir credit by destroying these enemies of it, 
they could not be long lasting, and so it hap- 
pened. For they (that is the major port of 
them) joined in thwarting the king in every 
thing he designed, and in laying obloquies upon 
his government to that degree that it was not 
to 1)6 borne ; and at last procured their disso- 
lution to their great surprize, who thought the 
king would never have made so bold a step, 
and to the great joy of the King’s Head club, 
who fell to work with all diligence to model the 
ncx: House of Commons by their cori'espon- 
dencies in the country.” 

Extract Seventh. 

That ioeredible fictions should ever pew 
in courts of justice, without the courts makii^ 
just observations upon them, was extmordi- 
iiarv : but care was taken to urrify the jqdges 
with shouts and acdamatioiis on the one part, 
and hissings on the other, by which ^hey were 
to be persuaded, not only of the sense of the 
people, but of their violent desires, whereby 
they might imagine dangers to themselves if 
they should appear to check the stream.”* 

* From the following repdits of the Trials, 
it may be doubted whether the judges required 
the influence of these shouts acejamations, 
and hissings to stimulate them to severity 
against the prisoners whom they tried,' Mr, 
llaigraveiiii hiaeeiy bmrned oopiiblislied ** Opi- 
nion and A«gyg|i|iS as to the right (^Lady 
Anastasia StaffiOT Howard to the new Qeioiiv 
of Btaftdl^” |[8ce Irficd SiaflM 
hss iaeened a review of the History of.tbe 
Popish Pies with tease imponaai ftnsiAs 
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Erimet EigMk. &e. tfi^ fiwiion my* eerily p^fsoMte 

"Tradesmeo, iTslieh are not considerable^' tbe world is best gevOTited that ^#ayi* 
tbey are not worth notice; but if one be he makes him aeommonweaM^iiian t wh w l ^they 
who bath great power by the many that live haee their ends, and railed a fbrce, ltey imw 
under him, and having grown in riches by IHght him into any > thing; for %iiow tliar«lie4s 
outwitting other men, ana arrived at tlie go- tlie iiiost insolent Iteol and eowardly knave that 
vernment of the place, as mayor, alderman, is in nature*”* 


243 . The Trial of IViLtiAM Statlet, Goldsmith, at the 
Bench, for High Treason: 30 Charles II. A.©. iSTSi*’- 


!h^R. 8TAYLEY beioft accnied of Iligh-Trea* 
son on the 20th day of November, 1678, brought 
from Newgate, and arraigned at the Ktng’s- 
bench bar, and the ncitt day was brought to the 
same place to receive his trial ; where being 
come, and the jury impannelled, the court toUi 
the prisoner, that if he would challenge any of 
the jury he must speak unto them us they came 
to the book to he sworn, and before theV wci'e 
sworn ; the prisoner challenging none, the jury 
were sworn, &rc. viz. Sir Philip Matthews, sir 
Reginald Foster, sir John Kirke,‘sir John Cut- 
ler, sir Richard lllakc, John Biheld, esq. Simon 
Middleton, esq. Thomas Cross, esq. Henry John- 
son, esq. Charles Umfrevil, esq. Thomas Eg- 
glesfield, esq. William Bobee, esq. 

The Indictment rekd : You stand indicted 
by the name of William Stayley, Arc. 

Crier. If any can give evidence on the be- 
half cf our sovereign lord the king against Wib 
liutu Stayley, let him come forth, and he shall 
be heard. 

Sir CrMtcill lA'dnz, The Prisoner stands in- 
dicted as not having the fear of God before his 
eyes, being led by the instigation of the devil, 
not iniiuliiig bis aliegiance, but traitorously en- 
deavouring the death and destruction of our so- 
vereign lord the king, he did on November the 
14th, in the 30th year of the king, frJsly, wick- 
edly, and traitorously compass, imagine, devise, 
ana invent the killing the king; that he did ma- 
liciously contrive, (I say) the death of our lord 
‘ the king of England. 

To this he hath pleaded Not Guilty. Yo^ 
are ta try whether he be Guilty or not. 

Xtn^Vifikiycaiir, (Maynard.) The offence is 
as great as can be, and will be proverl as clear 
as can be. Call the Witnesses to prove the 
offence. 

^ From a pamphlet, entitled, The Trial of 

William Staley, Goldsmith, for speaking 
** TreasonableWords against his most sacred ma- 
^jestj: and upon full Evidence *fbiiml Guilty 
** of High-TVeason, and received Sentence ac- 

cordlngly on Thursday Nbvembtf 21, 1678. 

London, Printed fbr ^bert Pawlet at tb# 
^ Bible in Cfaaneeiv^^ljane near Fleet street, 
« 16T8.”* 

* November 20, 167S. I doappoihO Robert 
Pawlet to print the Trial of William S^^ey ; 

Biar Oo otbdr pMeAiiiie to print, tw&me. 

vWxttuv SeiioMs.^ ‘ 


Ait, Gtn. Sir WillMm Jones. It woiiM be 
6uing, before we enter upon the evidence^ 
give some account, why (among so many of- 
fenders, some of them of greater quality Ihm 
William Stayley) we chose first to bring this 
man to trial. It is not unknown to any man 
that lives in England, whnt discoveries there 
have been of horrid and damnable des^s 
against the king’s person and tlie Protestant 
l&ligion. There area sort of men in the world, 
that endeavour what they enn to cry dowotbis 
Discovery, as that it was altogether suppoli* 
titious, and a fable. It is true, some are lO 
charitable as to think the Roman Catholics hi 
England do promote the Homan Cntholio Re- 
ligion, but the design against the king’s person 
is a fiction. But they shall do well to take 
warning by the trial of this man, and imprison- 
ment of so many offenders, as that even since 
this Discovery ma/le, some have had ^his trea- 
sonable mind, und traitorous attempt against 
the king, and said those words for which in the 
Indictment be is charged with. This prisoner 
by religion, is a Roman Catholic, he calls, him- 
self so ; in plain English lie is a Papist ; and 
finding that since this plot was discovered, hts 
trading decayed, (being one tbat^dealt in mo- 
nies) he was one of their party, he grew en- 
raged their money was called so fast mr, beidk 
in the company of one Fromante, a foreigiii^ 
at a cook’s shop, and were considering of maC^ 
ters of trade, this man was compfeining hi# 
money was so ^fiist called in for. Taking notM 
of the Discovery of the t^t,(beiiq; a very gMt 
well-wisher to it) entered into a great passidiSj 
and spake these words of rhe king s * That bH^ 

* wns the greatest Heretic in the world, tfmt 

* he was a great Rogue for his part, holding 
up hts hand, clapped it then upon his heart, and 
said < I will with this band kill httn.” Theib w6rds 
were heard by the gentlemen that Vrere pre^ 
sent spoken in Frencn.f 

Castors, a Witness. 

Aft, Oen, Acquaint the court and jury wl^ 
yon know of any word spoken by the prisoiw' 
about 'Irilling the king. 

fFttneif. Sd Air as I know, or can give bn 
aiOddunt, it was about eleven of the dock & 
the day, on the 14tb dby of this mbailt I# 
.^ted fotapot of aIe,andn!iHceofrowst^^"^ 
1: r— „ 

t BoaBasi^ PloMofthgGiUM, e. 

2 
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wlm U mm callad ibr, hi* kadloni aaid ' 

Iti . i h i wW iw bvoMte him ; tiMra wm another' 

IkmolMMii. mt^Btayley, a Mnuiger to met 
^hqr JmepnieiM toftther in French, and Stayl^ 

Omni eidl tmem orer. ' The king wa« agrand ^ 

*l^tnriie,* making thie demonstration with 
hkkJUtUii' upon his breastg and ttampt five or 
sis umes «vitb bis foot in great fuiVa The old 
tsaog Fromante, his friend^ said/ Toat the king 

* of Bfidand was a tormentor of the people of' 

* Gody and he answered again in a great foryg 
^ lie is a great hereticg and the greatest rc^ue 
^ in the world ; there is the hMrtg and here is 
< the hand that would kill him; and the king 

* e^d piwlianient think all is over, but the rogues 

* are mistaken/ 

^ WiUkm Scrfljggfy* L» C. J. Did you know 
Sti^ey f 

Witness,. No, niy Lord, 1 had never seen 
him before. 

X. C. J, What did you do upon this ? 

Witness, I did not know what to do, being 
iggoraiit of the laws of the country. I thought 
^it was a great matter, and being sensible that 
Stayley was gone out, I caused one to attend 
him, and came to his fother*s shop, and looked 
up and down, and the neat day 1 apprehended 
mm. 

X. C. /• Are you sure (looking upon the 
prisoner) tliat was the man ? 

Witness.. Yes. 

£. C. J. Did you see him when he spake 
the words f 

Witness, Yes, 1 saw him; there was no 
more distance betwixt the two doors, but 
just as far as that gentleman and me ; his face 
was ttraight towards us. 

X. C. J, Were you in the same room ? 

Witness, No, hut just over against it ; the 
doors were open. 

X. C, J. Mow near were you to him ? 

mtnesf. Seven or eight foot from the place 
where I was and where he was. He was sund- 
tog at one door, and I at the other. In French 
the words were spoken, he making a dcraon- 
SiratiOD, stamping with his foot, • I would kill 
mm mvtelf ' (wmch the prisoner would have 
gvgded by sirring, the words signifjr T would kill 
^yielt) The prisoner farther said, that the 
hiiill and parliament thought all was over, but 
rogum were beguiled and deceived. 

AUxmtier Snutkertnnd, Witness. 

Mr. Southerland, tcU what you heard the pri- 
eontr at the bar say. Wereyou there ? 

WUnm. Yes. 

X. C. /• Which was neatest to him, he or 

you f 

Wiimns. He was nearest to him, and 1 just 
l^the genileftian. He said afterwu^s wim a 
#Oldor two puitbetwixt them, * The rogues are 

isdooe,but 

J- * — — — ' — 

character a» drawn by Burnet in 
t ftf the FopWi Plot, ante, p. 14 O 6 , 

Late him id a note to tbeaase.of 

Jffltoe lit UIOQ,fast. 


they are deceived/ Tbeoldaian said,* That 
the king of England was a tormenterof the* 
pmle of God;’ the prisooer mwertd, 
The kingof Eoglmd is me greatest hcrede, 
and the greatest rogue in the world, and tlie 
king and parliament think their business is 
done, but the rogues are mistaken, . 

Prisoner. Isaid (replied the prisoner) I 
would kill myself. 

’ X. C. J. Would you kill yourself because 
YOU said the king was a heretic? You ac- 
knowledge yourself to be a Roman catholic. 

PriSi And in that faith 1 intend to die. 

Att. Gen. Here the prisoner doth not deny 
but he said, * The king of England was a great 
* heretic and can we imagine him 10 be in 
socii a passion, that he woiild kill himself? 
Whether that be a natural. conclusion from the 
premises, I most submit to 

X. C. J. Did you see Mr. Stayley per- 
fectly ? Was the door open ? 

Witness. I saw hiiu perfectly. 

L. C, J. Did you know him before ? . 

Wit, 1 never saw his face beforer 

X. C, J, Did you write the words presently ? 

Wit. I writ them dowru presently, as God 
shall be my witness. 

X. C. J. Look upon the writing, is it yoitr 
band ? 

Wit. It is; and it was written the i4tbof 
November, 1678. About 1 1 o'clock tliey came 
to the Black-Lion in King street, and called for 
a quart of ale^ and a slice of roast beef, and 
it wos answered, it should presently be had. 
William Stayley said, having struck on his- 
breast, and stamping with his foot five or six 
times, * I myself would do it.’ 

X. C. J. Did you write ail that is in tiie 

n ier at that time ? 

Vit. I writ the words in French, as I heard 
them from him, then formed it as to the per- 
son and the time, afterwards, when I was gone. 

X. C. J. Who told you it was Stayley the 
goldsmith ? 

Wit. We asked the man of the house ; 
and we found he went to his father’s house in 
Covent Garden ; we asked his lather’s name, 
and his name ; and that is the very man. 

L. C. J. He confesseth he was in this place 
at that time with the old man. ||Le acknow- 
ledged that he spoke some words, but denied 
he spake those : That he was the man he doth 
not deny. 

Att. Qen. The third man is a gentleman 
that docs not understand the Frendi tongue, 
he was in the company of these two men at 
that time ; we do not call him to prove the 
words, be^se be doth not understand the Ian- 

Tfc: J. TImi« is no mistake of the person, 
the priaoBcrttoth not denj he was there. Cnil 
the thud person to-know what hehath.to saj. 

.PAtly Oarrst, third Witoeu. 

. All that I can. say is this t asy cap* 
tai^i WiUiMa CMtMh to meb agim 
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lassion, and said, I connot suffer t(iis,.l will | foul, not of the kin|t of England ; 
un upon him, 1 cannot be quiet. y . have discoursed of the happiness and^oJj^ 

£• C. J. What are those words he cbhfged difference of their governments. 1 have ' MS 


£• C. J. What are those words he cbhfged 
upon him ? 

Wit, That he would kill the king himself ; 
It is impossible to suffer it, I will run out for a 
constable presently, this cannot be suffered. 
I went to- enquire for his name : the answer 
was, he was a goldsmith, und that his name was 


difference of their governments. I have ' IfetK 
thought a person of some intelligence, and of 
some understanding in the world, and not to 
expose myself to speak in a publie largo room, 
the door being open, with so high a voice that 
these gentlemen being in the next room should 
bear me in French, and in a street whmre al- 


Stayl^. That is the very man (looking upon 
him) 1 saw there, and heard him speak. 

£. C. J. What were the fiist words? 

Wit. [The French words were spoken 
twice, in English thus] The king is a grand 
heretic. [French again] * Here is the hand, 

* here is the heart, I would kill him myself/ 

L, C. J. What can you say to this ? 

Priianer. My lord, the matter of fact hap- 
pened thus : This gentleman, Mr. Southerland, 
.comes over to me in the morning when I was 
in the shop, and said. Sir, 1 would have a red 
button like this ; I said I had none of that na- 
ture, you had better go to the Kxcliatige. I 
would have one of a true stone. You must (I 
reply*d)go to the jewellers, I have none of these. 
Upon that 1 dismissed him ; he went over, and 
presently comes, in a quarter of an hour after, 
and tells me, that an honourable person would 
speak with me : I went over ; this genlleimin 
makes a great many ceremonies to me, and 
reads me this paper ; he tells me, you see what 
the gentleman reads, I would advise you to 
look to it, then taking me aside by the wiiiriow, 

I said, £ do not uiiderstnt;d you, I am innocent 
you must not put any bubble upon me ; with 
that the captain runs out in a fury, anrirctcheth 
a contablc, anrl Ciirrieth tno to the Gfito-house. 

I was in ray shofi the day before, w hich very 
day £ did intend. to go out with a friend into 
the country, and prepared myself accordingly ; 
and Mr. Fromarite, the old man that watf the 
Iviend of mine, comes saying to me, rhe consta- 
ble would have sometliing, £ know not what it 
is, come and assist me ; £ w-ent to the place, 
the constable told me, that I was to appear by 
ten of the clock ; with that comes the old man 
out. £ owed him a little money, 1 went and 
aid him the money which I owed him. I came 
ack, and^ sat down by the window out of*| 
sight, the old man sac at the right h.ind, so we 
sat and discoursed as innocently, as I thought, 
and (before God) as ever £ spake in my life. 

L. C. J. What discourse had you ? 

Pris. Our chief discourse was about the 


most all are Frenchmen, lo speuk these blasphe- 
mous words, words that £ abhor. I have beep 
a great admirer of my prince. 

Court. Read the statute of Decimo tertio,&c.« 

* £t was St. 13 Car. 2. c. 1, intitled * An Act* 

* for safety and preservation of his majesty’s 

* person and government, against treasonable 

* and seditious practices and attempts,* the first 

clause of which is as follows : , 

** The Lords and Commons assembled'^ in 
^ parliament, deeply weighing and considering 

* the miseries and calamities of well nigh twen* 

* ty years, before your maje8iy*8 happy retaitty 
^ and wiihnl reflecting upon the causes and 0^ 
^ casions of so great and deplorable confn* 

* sions, do in all humili^ and thankfulness ao* 

* knowledge your majesty’s incomparable grace 

* and goodness to your people, in your free and 

* gencVal pardon, indemnity and oblivion, by 

* which your majesty hath been pleased to de- 

* liver your subjects, not only from tite punisb- 

* ment, but also from the reproach of their 
^ former niiscarringes which unexampled piety 
' and clement^ of your majesty hath enflamed 

* the hearts of us your subjects with an nrden( 

* desire to express oil possible zeal and duty in 

* tlio care and preservation of your majesty’s 

* person, (in whoso honour and happiness con** 

^ sists the good and welfare of your people) 

* and in preventing (ns much as may be) all 
^ treasonable and seditious practices and at* 
^tempts for the time to come : (2) And because 
^ the growth and increase of the late troubles 
^ and disorders, did in a very great measure 

* proceed from a multitude of seditious ser* 

* mnns, pamphlets and speeohes^ daily preach* 

* ed, printed, and published, with a iranscen** 

^ dent boldness, defaming the person and govgrn* 

’ luent of your majesty and your royal fisther* 

* wherein men were too much encouraged, and 
^ (above all) from a wilful mistake Of the SU* 

* prcine and hiwful authority, whilst men were 

* forward to cry up and maintain those orders 

* and ordinances, oaths and covenants, to be 


materials of our business, and it was about the 
king of France liis usurpation over his subjects, 
and the happiness of our little people, the com- 
monalty of England, that was indeed usually 
oor discourse when we met together. 

L. C. X Did you say you would kill the 
king of France ? and tb*at he was n great he- 
retic 7 Do you believe the king of France is an 
heretic 7 • . 

Pfwner. I know not what bis opinion is, 
dmx is to bis own conscience. 
jL^ j. Did jotK name the word heretic 7 
^PrUoner. Not to my knowledge, upon my 
VOL. VI. 


* acts legal and warrantable, which in them* 

* selves had not the ItUst colour of law or jus* 

* tice to support them ; from which kind of dts« 

* tempers, as tlie present age is not yet wholJj 

* freed, so posterity may be apt to relapse iiit0 

* them, if a timely remedy be not provided $ 

* (3) We therefore, the Lords and Cofomonam 

* parliament assembled having duly ^iisiderd|. 
^ the premises, and remembering tfaiatiMMl ihi]^ . 

* year of the reign of queen Elizahtin - of evw 

* blessed merooiy, a right good aigl 

‘ law was made for 'preservatiofl or her " 
<jest^ person, do mqst humUy betetch ' 



r V><Bpeak the words in English about 
kiiigt spyik them all. 

^at toe prisoner’s companion did 
king was a toroienter and persecutor 
pi Ch^ pifpplo of ,Ood/ The prisoner’s words 
wtr^ * The king of England is the great- ^ 

^ est hi^tedc, and the greatest rogue in the j 
* world I bore is the heart, and here is the hand ! 
^ that would kill him ; I inyseltV j 

. . iVis. Ilete is the hand, and here is the heart | 
wliieh would kill myself: Not, would kill him | 
myself. i f 

L* C\ J, what Jesuit taught you this trick? 
It is like one of them. It is the.art and intc- j 
fest of a Jesuit so to do. I 
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Pritoner. 1 have this to say in justiBcatioa 
of myself, aad allegiance m my prince and king, 
tl&t I never thought^ nor imagined or contrived 
any way, but have been a true subject "to the 
king upon all occasions ; 1 am sorry it proves 
so, God’s will be done, my soul depends upon 
it ; 1 am a dying man by the Statute ; never 
with intention, or any thought or ilUwill, spake 
any word about tliis matter. 

L. C. J. Out of the abundance of the heart 
the mouth speaks; the Statute bath been read, 
which hath made it criminal. 

Call a Witness for the prisoner. 

Witness fur the Prisoner. One Anselm spake. 


The Statute read. 

Xf. C. J. Have you any thing more to say for 
yourself than what you have already said ? 

Court, Sir John Kirk, do you understand 
' French? 

One of ihe Jury^ 1 do, my I/)rd; the words 
have been interpreted all right. 

L* C. J. Let me ask you one question: 
When you said the king was < a great heretic 

< and a rogne, and here is tlie heart, and here 

* is the arm that would kill him myself was 
it not the king you would kill ? 

< most excellent majesty, that it may he en- 

* acted : (4) And he it enacted by the king’s 

* most cxct*VlcM>t mnjesty, by and with the inU 

* vice mid consent ot' the lairds mid Commons 

* in this present parliament assembled, and by 
‘ authority of the same, that if any person or 

* persons whatsoever, afierthe !24th of June, in 
^ the yenc of our Lord 1661, during the natural 

* life of our most gracious sovereign lord the 

* king, (whom Almighty Ood preserve and bless 

* with a long nud prosperous retun) shall within 

* the realm, or without, compass, imagine, iu* 


They came to iny house, where I lived at the 
Cross* keys in Coveiit-Garden, iil^ut 8 o’clock 
ill the luorning, these two gentlemen ; tlm day 
they took him away, was the day after these 
words were spoke, and he was kept prisoner 
from 8 till 1 1 of the clock without any coiista* 
hie ; tlicy liad 5 bottles of wine, oiid bespake 
fu Mit, hut they did not stay to eat the meat. 

L. C. J, How came you to stay so tong? 

Wit, I waS' two hours in looking for a con* 
stable ; they would not come with me, without 
a warrant from a justice of peace. 

L. C, J, Who told you you had best take it 
up? 

Pris, The middlemost man, the first witness. 

Wft. We were :ibout three Jong hours, 1 sent 
out this geiitU'inan for a constuble, in the mean 
time tlie prisoner’s father sent his maid fi>r him 
CO come home; I told him he should not go, if 
he desired to eat we would eat there. 1 sent 
to White-lfall and desired a guard, thr ofheer 
of the guard tohl tlic messenger it was a coiista* 
ble’s part. 

Court. Call another Witne-ss for the prisoner , 
Witness for the Prisoner. 


* vent, devise, or intend death or destruction, 
^ or any bodily harm tending to death or de- 

* Btr^uction, inniin or wounding, imprisonment 
^ or restraint of ^he person^of the same our so- 

< vereigii lord the king ; (o)or to deprive or de- 

* pose him from the stile, honour, or kingly 

* name of the imperial crown of this realm, 
^ or of any other bis majesty’s dominions or 

* countries ; (6) or Co levy war against li's ma- 

< jest'y within this retilm or without; (7) or to 

* move or stir any foreigner or strangers with 
^ force to invade this realm, or any other his 

* majesty’s iloaiiuions or countries, being tiyder 

< his majesty’s obeisance : (8) And suul. com- 
^ passings, imaginations, inventious, devices or 

* mtentions, or any of tliem, shall express, 
utter or declare, by any printing, writing, 

Lpmchini:, or malicious and adviseti speak- 

* ^WK, bei g legally convicted tbdreof upon the 
^ oaths of two lawful and credible witnesses, 


[ have heard him often declare as much 
loyalty to lus piiiice os any person. One day 
we fell into a discoiii*sc of these utfairs, the busi* 
ness of the Jcsuiis, which are a people he did 
us much conilenui any ; for in Pjulua saw 
so many cheats, tlml he fvir!»Oi>k the Jesuitical 
Hrliginu, nnd if he knew any of tlie persons 
tcoiiceriud in thU Plot, he would be the exeeu* 
; tioner himself, and whoever ciuiies to reign afk 
tirwardv, they shall never enjoy so much peace 
as now ; and I hcatd him often say he would 
lose his hioixi for the king, and beard him speak 
as loyally .as l ever heard any man speak in my 
life. 

I L, C. J. That is when he spoke to a pixip 
' teuant. 

Court, Have you any thing else to say for 
youtsclf, nr have you any more witnesses that 
you would have examineci on your behalf? 

Prisoner- No. 


< iifiion trial, or otherwise convicted or attainted 
^ by du^ourse of law^ then every such person 
. f hd pe^Mis, so fisatbriwid oAenduig, sbali 
declared and acyudgedAto be 
of fleaitb, and 
and forfeit, as in cases of hii^uaaaoa.’ 


Lord Chief Jusiice*s i^eerA. 

The Statute hath been redd, which was 
ratSIte since Uie king came in, for the preservw- 
tioti of his person, and during bis life:. The par* 
luunanc thought it reasonable, even to make 
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4eaperale wofdt to be Trtasoiii although liiere | tioh, the best part of their leaitiiii|«^llol^^ 
was no other thiiqt bat words^ that is^ suolv' Vh^v tr 


_ thii^ , , 

wotds^ as if the tbiiig had been done would %e 
Tieasoo^ the speaking it is TVeasou. When 
we come to observe the mamier of this speak* 
ing, metfainks there b no great difficulty to sa* 
mr the jury that tbqr were spoke advisedly 
and maiiciottsly. They were in a public house, 
and by accident heard : They concealed them 
not a moment, and not from the man that did 
not understand French. To hear a man say 
in a great passion, That his king was a heretic^ 
and the greatest rogue in the world, and that 
he would kill him, to write down the words 
presently, they slept not upon it, they found 
out wl )0 he was, the 'next day they came to at* 
Sacli liim; they kept hiin| wr what? TiU they 
could ^et a constable. So that here il|pothiiig 
douhttuieither in the circumstance or substance 
.of hb case: So that you cannot have a plainer 
proof in the world than tliere is in chb. For 
say own part, when it is in die cam of a man's 
lite, I would not have any compliance with the 
rumours or disorder of times, that should be an 
evidence against him, but would have u Verdict 
depend upon the Witnesses that swear the fact 
downright upon him. You and we all are sen- 
sible ol the great difficulties and hasards that is 
now both against the king*s person, and against 
all protestants, and our religiuii too, which will 
hardly maituaiti itself, when ttiey have destroyed 
the men ; but let tlietn know, that inttny thou- 
sands will lose their religion with their lives, 
for %ve wilt not be papists, let the Jesuits press 
what they will (who are the foiiiidutiuiis of all 
this mischief ) ill making prosel^'tes, by telling 
them, Do what wickedness ^ou will u is no sin, 
but we can save you, and if you omit what we 
command, we can damn }’Ou. This they w^l 
not own when it comes to be an ohjc^tlon and 
penal upon them, but they will never get the 
Pope ot Home to declare he hath not a power 
to excommunicate what he calls a hereiic 
king, and if he does, that the subject is not dis- 
charged from his obedience; they would do 
great service to their papist frieitdh, if they 
could obtain such an edict. They print, preach, 
dispute, and maintain otherwise, and thereby 
lead people to their own des^iuction and the 
destruction of others. Excuse me if I am a 
little warm, when perild nie so many, their 
murders so secret, that we cannot discover the 
murder of that gentleman, whom we all knew 
so well, when things are transacted so closely, 
aud our king in so great danger, and religion at 
stake. It b better to be warm here than in 
SmithdeAd. * But that the man might have jas- 
tit» done him, he hath had his witnesses, and 
might have had this old man, if he had named 
him to Mr. Richardson : and to shew what fair 
play lie has had, Mr. Attorney tells you the old 
man hath been exantioed upon oath, and offers 
him the co|^ of bis examination to gse, but he 
thinks not ht to use it ibr hjs..^efence, (l^refore 
nothing b smothered. Tl^ offieace you bave^ 
neard iti words plain enough, unless tlie sense b 
perverted by JesuiticalrMBiibffi:mi 


They swear it expressly, « lhaS 
^heretic, and thegreatesk rogue in the 

* and here is the heart atid band, that he ifdlM 

* kill him himsetf;’ and^ialhllmd eaoi hlkylfe 
other stginficaiioii. ThoKatutk Mith ^adebedly' . 

* and nudicioQsly/ The mmaar eff teeaU^ 
and the words spoke, prove bosh-^v When p 
papist once hath made a ffiaa a herkde^ tbeiw 
is no scruple to murder hioiA . Wboew b 
not of their persuasion ai^ heretic^ 
ever are heretics tsUty be mutdotM, ifl 
tommands it, Anr iHiicb they may^becnettii I 
in heaven ; this b that they haVe jMcti^ 
there had been nothing of chh In thb kfi]|i . 
or other parts of the world, 'it would hevmlr 
thing to impose it upon them ; but they 

not to compiam, when so many ifistanrcMv^ ' 
against them. Therefore dbAarge yddr dim* . 
sciences as you ought to do; ^ if kttilty fiSi 
take the reward of bb erhkid, andjo^ 
weH to begin with thb mftn; for p wl b bc d *!^;^^/ 
may be a terror to the rest. Wnfeisjhey'^A j ;; 
they can be saved by dying in thb Roman " 
though with such pernicious aptl triilifdims 
words and designs as these are ; hat luoh gjd 
heaven by themaelv^s. I hope, 1 shall AdW 
go to that heavei), wlitre meii are made kiUhts 
ror killing kings.'' / " 

William Stayby, Hold tip your hand* . 

Cl. ^Cr. Is Wiilinni Stay ley guill^df tlw 
high treason whereof he bath been indmlltf P 
Jkrjf, Gut/ty. ' . . 

CL ttf Cr. What goods, chattels, landi^ 6r 
tenements ? - . , ; 

Juriif. None. 

L, C. J. Now you may die a QomanCiW: : 
thoiic, and when you come to die, 1 doubt 
will be found u priest too. . 

K. Court, 1 pray judgment according 

the verdict. ' ?•; 

CL of Cr. You have been indicted of hUk 
treason, you have put yourself upon your cdto&V" 
try, which country have found you guilty; whait.*/ 
have you to say for yourself, wherefore tlieCotiH 
should not proceed to judgmeut against youf ' 
Prb. 1 have nothing to say. 

L, C. J. I pronounce Judgment upon > 
You are here found guilty by the jury of } 
treason, for saying you would kill the king; witb ; 
other irreverent words ; but the matter wblcfr. 
makes you a traitor is proved upon you by oflCoit 
apparent evidence. The matter, miiisneri andl 
ail tiie circumstances of it make it jpUm ; you 
may harden your heart us much mi you wilt, imd 
lid up your eyes, but you seem instead of Ibinc-, ; 
sorrowful, to be obstinate; between God ana; 
your conscience be it, I have nothing to do i 
it, my duty is to pronounce judgment upoil;y 
according to law, which is ibis: * You sht^i 

* turn to the prison, from thence shall be dF ^ 

* to the place of execution, where you t ‘ 

* hanged by the neck, ciit down i “ 

* wdl be severed and bed 
an lie king slmtt tfunk an^ 

/ burnt, and so thi Lord 
^yopf mefc' 




VStSS^TBOAI^JS, SO CHAiaM U.. 

Mth he ww executed at Ty | city. Which his meet la^ niyeety, aot dj 


to tbe Sentence. 


bth princely clemency and compaaiion^ %ae 
^ieiied to jmnt, and ordered the sheriff of Am 
conaty of. Middlesex to deliver the quarters t^ 
his frieqdsy by them to be disposed of, as afim-' 
said; which Avere delivered aeodrdin^ys butt 
since that (to tbe great indignity and wront Of' 
his majesty's mercy and favour) the friends of 
the said otayley caused several Masses to be 
said over his quarters, and used other cerenu)^ 
nies according to the manner of tbe chnreh of 
Rome, and appointed a time for his interment, 
viz. Friday the S9th of November 1078, in the 
evening, from his father's house in Covent-gar- 
den, at which time there was made a pompous . 
and great funeral, many people following tlie ; 


Bt of tha^igging up of the Quarters 
Aif' WecxiASI Statley, lately executed for 
^ Treason, for that bis relations abused 

.. Khaafs mercy. Imprimatur Nov. 30, 

. ^id78c Wiifiain Sorogg9^ 

, Vil[beraa|AViUtaai8tayley,, being found guilty 
.,]Ep& T^ascm at the King's-bench bar;" on 
day of November, 1678, re- 
tiim^ bis Sentence to 1^ drawn or» a 
declge tq the place of execution, there to be 
binj^by the iieck;i cut down alive, bis quar- 

be severed and disposed of as the king corpse to tbe church of' Sc. Paul's Coven^gOlv. .^ 
15^ and bis bowels burnt ; which den, il|||^re he was buried ; which bis majesty^ 



yw, UkM^ WMV wwn«9 , whicl 
e; 6n 'Tuesday next following, wasae- 
pgly executed at the common place of exe- 
It Mjd bis quarterswere brought back and 
t NOwgote in order to their being set up 
of the city of London, and hu 
fsqad^ba tbndoii^bridgjEf, as craitnr^s quarters 
pluiaUy ifure. But the said William Stayley hav- 
ing bebiqred bimsetf very penitently, from the 
^iglj| .of hts convierion until the time of his exe- 
c^lida, which was attested^by th^ seteral minis- 
mat visited lum, during that timet and the 
idlatiufis of the said William Stayley humbly 
petitionjlpg his most sacred mijesty, that he 
Id b^ giraciously pleased tlmt his quarters 
bt be delivered back to them to be privately 
I, and not to be set op on the gates of the 


hearii^ of was justly displeased.and command* * 
ed tbe coroner of the liberty of Westminster to 
take up the body of the said William Stayley, 
and ddiver it to the sheriff of the county of-, 
Middlesex, and that the said sheriff should cause* 
the quarters to be set up on the gates of the 
city of London, and his head otiLondoii-bridge. 
The coroner, according to his majesty's com- 
mand, did immediately go to the churchwardens 
of St. Paul's Covent-garden, and caused the 
body of the said William Stayley to be taken 
up, and the coffin to be broken open, to see 
that he had the right body, which when he bad 
dune, be caused the body to be carried to New- 
gate, and there delivered it to the sheriff of 
nliddlesex to be disposed of, as aforesaid. 


END OF VOL. VI. 







